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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUiT AND DISTRICT COURTS. 



FOWLER V. PALMBR et al. 
(Clrcnlt Ç6urt of Appeals, Fourth Circuit. February 7, 1908.) 

No. 695. 

EQriTT— Pl^ADING— MULTIFARIOTJSNESS— CBEOITOBS' BiLL. 

A byi by a Judgment creditor agalnst the debtor and others to set aslde 
varitMis conveyances by whlch It Is alleged the debtor fraudulently trans- 
ferred hls property to différent corporations organlzed for the purpose and 
of whlch he owned the stock, the purpose belng to cover it up and place 
It beyond the reach of exécution through whlch transfers the other dé- 
fendants hâve acquired or clalm some interest In différent portions of the 
property, has but a single object, whlch is to reach and subject the prop- 
erty, Is based on a séries of transactions forming one course of dealing, 
and is not demurrable for multifariousness, although the interests of the 
other parties défendant are separate and distinct. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 356.] 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia, at Abingdon. 

Daniel Trigg, for appellant. 

George E. Penn and J. T. Coleman (J. I. Hurt, James L. White, 
and R. M. Page, on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and BOYD, 
District Judges. 

BOYD, District Judge. On the 16th of December, 1905, A. P. 
Fowler, receiver of the American Exchange National Bank, of Syra- 
cuse, N. Y., filed in the Circuit Court of the United States for the 
Western District of Virginia, his bill in chancery, as follows : 

"To the Honorable Judge of the Circuit Court of the United States for the 
Western IWstrlct of Virginia: 
"1. The bill of complaint of A. P. Fowler, receiver of the American Exchange 
National Bank of Syracuse, in the state of New York, whô is a citizen of the 
State of New York, and who holds* his position as receiver of the said bank 
by appointment of the ComptroUer of the Currency, and as successor by sub- 
stitution, as hereinafter stated, to the rights, dutles, obligations, and respon- 
slbilities of J. W. Schofleld, the former receiver of the said American Exchange 
National Bank of Syracuse, in the management and control of the uncollected 
assets of the said bank, ail of wbich came into hls hands upon hls appointment 
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as such reeelver, complalnant, against Charles F. Palmer In his own rlght ; C. 
F. Palmer, adminlstrator of tlie estate of George W. Palmer, deceased ; the Pal- 
mer iMnâ & Cattle Company, Incorporated ; the Palmer-Thomas Lumber Com- 
pany, Incorporated ; the h. A. Palmer Company, incorporated ; the Holston Mer- 
cantile Company, Incorporated ; the Holston Sait & Plaster Company, incorpo- 
rated — ^whlch sald named companies are corporations created by and exlstlng 
tinder the laws of the state of Virginia, and doing business In the sald state, 
and In the Western District of Virginia ; and Charles F. Palmer and Léon A. 
Palmer, late partners under the flrm name {ind style of L. A. Palmer & Co. ; 
James W. Bell, trustée, under a deed of trust executed to hlm by the Palmer 
Land & Cattle Company ; Mrs. Susan M. Palmer, the wlfe of Charles F. Palmer ; 
Walter S. Preston, exécuter of A. C. Cummings, deceased; the Lynchburg Na- 
tional Bank ; the Bank of Chllhowle, a corporation created and exlstlng under 
the laws of the state of Virginia ; the First National Bank of Lynchburg, Lynch- 
burg, Va.; the Chatham National Bank of New York City; the Marlon Na- 
tional Bank of Marlon, Va. ; the Bank of Marlon, a corporation created by and 
exlstlng under the laws of the state of Virginia ; the Arfierican National Bank 
of Orange, Va. ; the Citizens' Bank of Lebanon, Va., a corporation created by 
and exlstlng under the laws of the state of Virginia ; the Badford Trust Com- 
pany, of Radford, Va., a corporation created. by and exlsting under the laws 
of the state of Virginia ; the Drovers' & Mechanics' Natloôal Bank of Balti- 
more, Md. ; the American Bank of Orange, Va., a corporatiôB created by and 
exlstlng under the laws of the state of Virginia ; the Saltvillè Bank of Salt- 
ville, Va., a corporation created by and exlstlng under the lawS of the state 
of Virginia; the Bank of WythevlUe, Wythevllle, Va., a corporation created 
by and exlstlng under the laws of the state of Virginia; the Bank of Glade 
Sprlng, of Glade Sprlng, Va., a corporation created by and exlstlng «ader the 
laws of the state of Virginia ; the People's National Bank of Lynchburg, Va. ; 
the First National Bank of Ablngdon, Va. ; V. H. Thomas and W. F. Smyth 
and H. L. Morgan, S. F. Akers, trustée, In a deed of trust executed to hlm as 
trustée by the Holston Mercantile Company; Lynchburg Grocery Company, a 
corporation under the laws of the state of Virginia ; S. Frank & Sons ; the Cox 
Hat Company ; the Ohllhowle MlUing Company ; the Mathleson Alkall Works 
— ^the last three named belng corporations under the laws of the state of Vir- 
ginia; F. A. Davis & Sons; the George DeWltt Shoe Company; the Baker 
Grocery Company — corporations created by and exlstlng under the laws of 
the state of Virginia; Harrls, Woodson & Co. ; O. M. McClung & Company; 
Huntsman Brothers & Oo. ; PulaskI Grocery Company; Cowan, McClung & 
Co. ; Robert Harrls & Bros. ; the Ablngdon Grocery Company ; Frank Shantz ; 
the Selnshiner Paper Company ; Carlin & Fulton ; E. W. Klng & Co. ; E. C. De 
Witt & Co. ; the Art Bedstead Company; George B. Thomas, Jr. ; John E. 
Hurst & Co. ; Lockett, Reeves & Co. ; D. M. Ferry & Co. ; the W. H. Miles Shoe 
Company; Wyndham B. Eobertson and George B. Worden, directors in the 
Holston Mercantile Company, défendants. 

"Complainant allèges that the sald American Exchange National Bank of 
Syracuse was organized on the 12th day of April, 1900, wlth a capital stock 
of $200,000, and from the 12th day of Aprll, 1900, continued to do business 
as a national banklng corporation, wlth Its principal ofiBce and place of busi- 
ness in the clty of Syracuse, Onondago county, N. Y., down to and Includlng 
the lOth day of February, 1904. On February 10, 1904, and at the close of 
business hours, the sald bank belng Insolvent, closed its doors and suspended 
business. 

"On the llth day of February, 1904, the Comptroller of the Currency of the 
United States, William B. Ridgely, havlng become satisfled of the Insolvency 
of sald bank, appolnted Joslah Van Vranken, Esq., as reeelver of the same, 
under and in accdrdance wlth the statutes and laws of the United States, hls 
commission bearing date the llth day 6t February, 1904; that on sald date 
sald Van Vranken havlng duly qualifled as such reeelver, entered upon his 
duties as such, took possession of the books, records, and assets of the sald 
bank, and continued to act as such reeelver until the llth day of Aprll, 1904, 
he havlng reslgned as such reeelver and hls résignation havlng been acc^ted, 
to take eflect on such date. On the ôtb day of April, 1904, the ComptioUsr 
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of the Currency, In accordance with the statutes and laws aforesald, Issued a 
commission to John W. Schofleld, tbereby appointlng hlm recelver of sald 
bank, hls appointment to take effect on tlie Util day of April, 1904; that on 
sald date the sald Schofleld duly quallfled, entered upon hls duties, and took 
possession of the books, records, and assets of sald bank, and contlnued to 
aet as recelver untll the 31st day of March, 1905, he having reslgned as such 
recelver, and hls résignation having been accepted by the ComptroUer of the 
Ourrency to take efCeet on sald date. By commission Issued by the Comptrol- 
1er of the Ourrency under the statutes and laws above mentioned, bearing date 
the 22d day of March, 1905, your complalnant was apiiointed recelver of sald 
bank, such appointment to take efCect, by the terms of such commission, on 
the élst day of March, 1905. On sald date complalnant duly quallfled and 
entered upon hls duties and took possession of the books, records, and assets 
of sald bank, and ever since bas been and now Is actlng as such recelver. 

"2. Your complalnant allèges that hls predecessor, J. W. Schofleld, as such 
recelver of the American Exchange National Bank of Syracuse, N. Y., re- 
covered in the Circuit Court of the United States for the Western District 
of Virginia, at Ablngdon, Va., the followlng named Judgments. Some of sald 
judgments were obtained at the October term of sald court, 1904, and others 
of them at the May term, 1905: 

"No. 565. Against Charles F. Palmer, administrator of the estate of George 
W. Palmer, deceased, for $9,250, wlth Interest at 5% from January 18, 1904, 
tlll pald, and costs amoimting to $18.65. Date of Judgment, December 22, 1904, 
docketed in Washington county, Va., January 10, 1905. 

"No. 566. Against Charles F. Palmer, for $4,500, wlth interest at 6% from 
May 9, 1904, tlll pald, and costs amountlng to $29.25. Date of judgment, De- 
cember 22, 1004, docketed January 10, 1905, In Washington county. Va. 

"No. 567. Against Charles F. Palmer In hls own right and Charles F. Pal- 
mer, administrator of the estate of Geo. W. Palmer, deceased, for $19,500, 
wlth Interest at 6% on $4,000 from May 30, 1904 ; on $2,500 from March 8, 1904 ; 
on $2,500 from March 23, 1904; on $5,000 from March 30, 1904; on $1,500 
from May 4, 1904 ; on $4,000 from March 30, 1904, until pald, and costs, $24.35. 
Date of judgment, December 22, 1904. Docketed In Washington county, Va., 
January 10, 1905. 

"No. 568. Against the Holston Sait & Plaster Company and Charles F. 
Palmer, administrator of Geo. W. Palmer, deceased, and Charles F. Palmer, 
In hls own right for $9,250, wlth Interest at 5% from November 18, 1903, tlll 
pald, and costs, $22.20. 

"No. 569. Against the Holston Sait & Plaster Company and 0. F. Palmer 
for $4,750, wlth Interest from May 31, 1904, and costs, $14.75. Obtained May 
5, 1905. 

"No. 570. Against Charles F. Palmer, administrator of the estate of Geo. W. 
Palmer, deceased, and Charles F. Palmer In hls own right, for $9,250, wlth 
interest at 5% from March 21, 1904, untll pald, and $22.75 costs. Date of 
judgment, December 22, 1904. Docketed January 10, 1905, In Washington 
county, Va. 

"No. 571. Against L. A. Palmer and Charles F. Palmer composing the flrm 
of L. A. Palmer & Co., for $9,250, wlth interest at 5% from January 18, 1904, 
until pald, and $20.80 costs. Date of judgment, December 22, 1904. Docketed 
In Washington county, Va., January 10, 1905. 

"No. 572. 0. F. Palmer, and C. F. Palmer, administrator of Geo. W. Palmer, 
deceased, for $11,500, wlth Interest from March 1, 1903, and costs, $24. Judg- 
ment obtained May 5, 1906. 

"No. 573. Against W. F. Smyth and Charles F. Palmer for the sum of $675, 
wlth Interest thereon at 6% from Aprll 28, 1904, untll pald, and $20.35 coats. 
Date of judgment, December 22, 1904. Docketed January 10, 1905. 

"No. 574. Against the Holston Mercantile Company and Charles F. Palmer 
for $1,145, with interest at 6% from May 9, 1904, untll pald, and $20.35 costs. 

"No. 575. Against L. A. Palmer and Charles F. Palmer, partners under 
the firm name and style of 'ti. A. Palmer & Co.,' and Charles P. Palmer for 
$500, wlth Interest at 6% from June 1, 1904, tlll pald, and $17.75 costs. OI>- 
tained May 5, 1905. 
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"And at the May term, 1905, he recovered the followlng judgments: 

"No. 566. Against H. M. Wiley and Charles F. Palmer for $2,800, with In- 
terest at 6% from May 28, 1904, tlU pald, and $14.75 costs. Judgment dated 
May 5, 1905. 

"No. 571. Against Charles F. Palmer, adminlstrator of Geo. W. Palmer, de- 
œased, for $9,250, wlth interest from January 18, 1904, till pald, and costs 
$17.75. Judgment obtalned May 5, 1905. 

"No. 565. Against Charles F. Palmer for $9,250, with Interest from January 
18, 1904, and $17.75 costs. 

"AU of the said judgmenta are due and unpald, excépt the said judgment 
No. 574 against the Holston Mercantile Company— judgment May 5, 1905. 
Executions hâve issued from time to time upon the said named judgments, and 
are now allve in the hands of the marshal of the Western District of Virginia, 
but he refuses to levy the same upon the property held by the hereinafter 
named incorporated companiea or either of them without a bond of indemnity, 
under the statutes of Virginia, whlch said bond complainant and his predeces- 
sor as receiver are unable to give or secure, the said American Exchange Na- 
tional Bank of Syracuse, N. ï., having been declared insolvent under the na- 
tional banklng laws. Copies of said judgments are flled as part of this bill 
marked 'J. W. S.' 

"3. Complainant allèges that the said judgments Nos. 571 and 575, re- 
spectlvely, are based and were obtalned upon two negotlable notes due re- 
spectively the 18th day of January, 1904, and the Ist day of June, 1904, whlch 
were executed by the said flrm of L. A. Palmer & Co. as makers, and indorsed 
by the said Charles F. Palmer and George W. Palmer; that before the ma- 
turlty of the said notes the said flrm of h. A. Palmer & Co., or the individual 
partners thereof, or Charles F. Palmer, procured a charter of incorporation 
under the laws of the state of Virginia, under the name of the L. A. Palmer 
Company. The said flrm of L. A. Palmer & Co. was a mercantile and manu- 
facturing concern, engaged at Abingdon, Va., in the manufacture and sale of 
clothing, pants, overalls, and such commodities; employlng for that purposc 
a number of hands, and being possessed of machinery and stock of considér- 
able value, to the amount perhaps of $15,000. No évidence of the sale or trans- 
fer of any property or assets from the flrm of L. A. Palmer & Co. to the 
said corporation appears of record ; yet the business Is carried on in the same 
way to the same end, at the same place without any apparent change of the 
methods pursued by the partnership. It Is conducted by the said Léon A^ 
Palmer, who was a nominal partner in h. A. Palmer & Co., and a director and 
Incorporator In the L. A. Palmer Company. The said Charles F. Palmer waa 
the sole owner of the flrm of L. A. Palmer & Co., and he is the owner of the en- 
tire capital stock of the L. A. Palmer Company. The other dlrectors in the 
cancern are mère flgureheads and dummies. They are L. A. Palmer and W. 
F. Smyth, to whom one or more shares of stock were issued to nomlnally 
quallfy them for dlrectors, and for whlch neither of them pald anything; and 
they and thelr names hâve been used in the furtherance of an end of décep- 
tion and fraud upon and against the credltors of L. A. Palmer and of Charles 
F. Palmer, and of L. A. Palmer & Co. The said L. A. Palmer Company was 
capitalized at $10,000, and your complainant believes that the assets of the 
flrm of L. A. Palmer & Co., were worth fully that sum or more. 

"4. Your complainant allèges that the said Holston Mercantile Company la 
a corporation created by the laws of the state of Virginia, and that the en- 
tire ownership was in the said Charles F. Palmer. The said company was in- 
corporated on the day of Mareh, 1899. Its incorporators were the said 

Charles F. Palmer, président ; W. F. Smyth, secretary ; George W. Palmer, 
treasurer and director ; and W. B. Robertson, a director ; and George E. Wor- 
den, a director. The ofQcers of the said company last appointed were Charles 
F. Palmer, président ; George M. Akers, secretary ; and W. B. Robertson and 
George B. Worden, dlrectors. The said company was capitalized at $10,000, 
of which $8,000 of the stock was issued. 

"Your complainant charges that the assets of the said corporation are in 
law and equity liable to the liens of his judgments and exécutions hereinbe- 
fore mentioned, the same beIng the property of the said Charles F. Palmer, 
thougb nomlnally held by the said corporation, up to the 18th day of Septem- 
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ber, 1905, when the said Holston Mercantile Company, by deed of that date, 
exeeuted to S. F. Akers, as trustée, Its entire assets, eonslsting of its entire 
Personal and mixed property, including its stocks of merchandlse in the store- 
house occupied by It at Buena Vlsta, In Washington county, Va., and in the 
Western District of Virginia, together with its good will, bills receivable, and 
open accounts, in trust to secure certain credltors of the said firm, ail of 
whom will be herelnafter named as défendants, and process against them pray- 
ed for if necessary, it not being deemed essential to do so at this time! viz.: 
The People's National Bank of Lynchburg, Va., the Bank of Wytheville, the 
Bank of Glade Spring, the Bank of Marlon, the Chatham National Bank of 
New York, the Lynchburg Grocery Company, S. Frank & Sons, the Cox Hat 
Company, the Chilhowie Milllng Company, the Mathleson Alkali Works. F. A. 
Davis & Sons, George DeWitt Sboe Company, Becker Grocery Company, Harrls, 
Woodson & Co., C. M. McClung & Co., Hujitsman Bros. & Co., Pulaski Gro- 
cery Company, Cowan, McClung & Co., Robert Harrls & Bros., the Abingdon 
Grocery Company, Frank Shantz, the Selnshiner Paper Company, Carlin & Fui- 
ton, E. W. King & Co., E. C. DeWitt & Co., the Art Bedstead Co., George B. 
Thomas, Jr., John E. Hurst & Co., Lockett, Reeves & Co., D. M. Ferry & Co., 
the W. H. Miles Shoe Company, and provlding that the said Akers as trustée 
should immediately take possession and control of ail the property, personal 
and mixed, of the said corporation, and proceed to make sale of the same, 
either privately or by public auctlon, as a whole or in parcels or parts, as he 
may deem best for the credltors, and authorizing him, at bis discrétion, to 
run and operate the merchandlse business of the said company for the perlod 
of one year from the date of said deed, and in dolng so, authorizing hlm ont 
of the proceeds of sales by him, to purchase from time to time, for cash, siich 
additlonal stock of merchandlse as will ald in keeplng up the business and dls- 
posing of the other stock to a better and more profitable advantage ; but pro- 
vlding that any number of credltors secured by the said deed whose claims 
aggregate $5,000 might require the said trustée at any time to sell the said 
stock at public auction, to the highest bidder, at private sale, after giving rea- 
sonable notice of the time and place of sale, and further provlding that at the 
end of said'twelve months, if the said stock is not in the meantlme disposed 
of, the said trustée shall at once proceed to sell the same at public auction, to 
the highest bidder, after giving a reasonable notice of time and place; that 
the said trustée shall at once collect ail the bills receivable, open accounts or 
other indebtedness due the said corporation. 

"The said trustée is required to keep aecurate accounts, and at the end of 
every three months render to every creditor an aecurate statement of hls 
transactions, and append to such statement an account, showing the amount 
of money on hand, the share to which each creditor secured by this deed is 
entitled, which he is required to pay over within ten days to such credltors. 
In case of sale at public auction, upon the demand of credltors or at the end 
of twelve months, as above provided for, the fund arising from the said sale, 
after paying expenses, etc., attending the exécution of the trust shall be ap- 
plied to the debts thereby secured. 

"The trustée is allowed $75 per month as a compensation for hls services, 
to be retained monthly out of the proceeds of sale. If a public sale Is had 
vrithin three months after the date of the deed, the trustée Is to hâve a com- 
mission of one and a half per cent, on the proceeds of sale in addition to hls 
monthly salary. He Is empowered to employ an assistant in running the said 
business and In disposing of the said stock, at a salary not exceeding $30 per 
month, to be pald in the same manner as his own compensation. He is au- 
thorized to employ an attorney for advlce in the management of hls trust, 
and to pay him a reasonable sum for his services. After payment of the debts 
so secured, the trustée is required to return to the corporation or its assigna 
any goods remainlng on hand, together with ail bills receivable and open ac- 
counts uncollected, and to pay over to the said company or Its assigns any 
money in his hands arising under the said deed ; and there are certain other 
provisions as to the powers of the trustée for the accommodation of the house 
in which the business of the said company bas been heretofore conducted, 
or for the rental of anotber house under the conditions named in the said 
deed. 
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"Tour complalnant Insists and allèges that tbe property named In this deed 
of trust is subject to the lien of his judgments and exécutions herelhbefore set 
forth In this bill ; that It is lu reallty the property of Charles F. Palmer, who 
is the owner of the Holston Mercantile Company, and that the transfer of the 
same and that the attempted appropriation of it to certain creditors is a fraud 
committed vinder the cover of the corporate name of the Holston Mercantile 
Company for the purpose of shlelding It from the opération of complalnant'a 
iudgments and exécutions named ; that, moreover, It purporting to be a gênerai 
assignment of the property and assets of a mercantile coneern, it is contrary 
to the provisions of Code Va. § 2460a, to prevent merchants engaged In buying 
and selling merchandlse, whlle Indebted, from selllng tbeir entire stocls of mer- 
chandise In public, or selllng the major portion thereof, otherv.'ise than In the 
ordinary course of trade, the section of the Code to which it is so répugnant 
being 2460a, which provides that It shall he uulawful for any merchant en- 
gaged in buying and selling of merchandlse, whlle he is indebted to any person, 
to sell his entire stock of merchandlse in publie, or to sell the major portion 
thereof, otherwise than in the course of trade in the regular and usual prosecu- 
tion of the seller's business, and with the intent of ceaslng to conduct sald 
bus ïess, In the same manner and at the same place as he has heretofore con- 
ducted the same, wlthout flrst mailing a full and complète Inventory of the 
merchandlse so proposed to be sold, in which Inventory the values shall be ex- 
tended at the ruUng wholeaale prlce thereof ; and wlthout malcing a full, true, 
and accurate schedule of ail persons to whom be is Indebted, stating thereln 
the post office address of each of sald creditors, and the amount owlng to each 
of them; to which Inventory and schedule to the proposed purchaser, and 
shall retain exact copies same is true and accurate; or, if the seller shall as- 
sert that he la not Indebted to any person, requiring that he shall make an 
afBdavit to that efflect, and dellver the same to the purchaser wlth the Inven- 
tory provided for In the sald section, and which further provides that the 
seller shall dellver said inventory and schedule to the proposed purchaser, 
and shall retaln exact copies thereof In his own possession, and that the pur- 
chaser and seller shall each préserve such Inventory, schedule, and affldavlt 
for the perlod of six months after the sale and purchase, and that the same 
shall be open to the Inspection of the creditors of the seller, and further pro- 
vldlng that 10 days before such sale shall be consummated, and before the 
purchaser takes possession of the merchandlse so proposed to be sold, the sel- 
ler and proposed purchaser shall join In givlng written or prlnted notic-e of the 
proposed sale and purchase of such merchandlse to each of the credltoi'S nam- 
ed In sald schedule, and further provlding that If the seller faU to make such 
Inventory of such merchandlse, or if such Inventory shall faU to state the true 
value of the said goods as required, or If the seller fall to make such schedule 
of creditors and the purchaser shall hâve knowledge of the fact, and If the 
purchaser shall fall to requlre the aASdavIt above provided, or If the pur- 
chaser fall to give the creditors named In sald schedule notice as above stated. 
In the manner provided, or If such creditors shall not correctly state the 
amount of such merchandlse proposed to be sold and the considération to be 
paid therefor, and the time and manner of maklng the same, then In elther 
of such events sald sale shall be prima facle presumed to be fraudulent and 
void as agalnst the creditors of such seller, and the merchandlse In the handa 
of the purchaser, or any part thereof, If it be found in hls hands, shall be 
liable to such creditors. The purchaser In this case Is S. F. Akers, the trus- 
tée. Your complalnant allèges that there was no attempt whatsoever to com- 
ply wlth the terms of the law In this behalf, and that the said trustée In the 
said deed of trust linew that there was no compliance or attempted eompllance 
wlth the same. 

"Your orator allèges that sald AJkers was one of the employés of the sald 
Holston Mercantile Company and was conversant wlth Its affalrs, and that 
he knew, or had the full means of knowledge, that the sald corporation was 
owned in full and controlled by Charles F. Palmer, and that he had actual 
knowledge of the fact that the purpose of the sald deed of trust was to com- 
mit a fraud upon the other creditors of the sald Charles F. Palmer, and among 
them your complalnant. In order to defeat, hlnder, and delay your complalnant 
in the collection of his judgments hereinbefore set forth. It is submitted that, 
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in vlew of the faets stated, thàt sald deed of trust la fraudulent and void, 
and that the same Is in any event subordinate to the lien of your complaln- 
arifs ludgments and exécutions hereinbefore set forth. A copy of the said 
deed of trust, with the schedule of creditors, is flled as part of thls blll marli- 
ed 'S. F. A.,' and prayed to be consldered as part of thls blll. 

"5. Your complalnant allèges that the entire scheme of Incorporatlng the 
L, A. Palmer Company was concelved and consummated In fraud and with 
the intent to hlnder, delay, defraud, and defeat the creditors of h. A. Palmer 

6 Co. and Charles F. Palmer In the collection of debts against them and 
agalnst the sald estate of George W. Palmer. Thls ,would appear from the 
fact that the debts upon whlch the sald first-named judgment, viz., No. 571, 
was obtalned, l>ecame due on the 18th day of January, 1904, and the charter 
of incorporation was granted on the 23d day of February, 1904. At the date 
of grantlng sald charter the said Charles F. Palmer was the sole owner of 
the said partnership, and of the assets held by It, and was apparently pos- 
sessed of considérable property, real and Personal, and was reputed to be a 
man of considérable wealth. He was. In fact, indebted beyond the conception 
of any of his creditors, and was, in fact, insolvent. He contlnued, however, 
to luU the sald banli and Its offlcers and the sald J. W. Schofleld, former re- 
celver, and the plaintlff Into a sensé of securlty, by repeated and reiterated as- 
surances and promises of payment of thls and a number of other debts, upon 
whlch he was liable In one or another capacity, as principal or Indorser, In the 
said bank In a sum In the aggregate of more than $80,000, upon ail of whlch 
your complalnant has obtalned judgment, and exécutions thereon hâve been 
returned nulla bona. Copies of the said judgments are herewlth flled as part 
of this blll marlîed respectively Exhibits Nos. 565, 506, 56T, 568, 569, 570, 571, 
.572, 573, 574, 575. The sald Holston Sait & Plaster Company, at the tlme its 
paper was negotiated and when the judgment was obtalned thereon, was a 
defunct corporation and Insolvent — any assets It may be possessed of are sub- 
ject to the lien of complainant's said judgments and exécutions. 

"6. None, nor any part, of the said judgments bave been paid except that 
numbered 574, agalnst the Holston Mercantile Company, whlch was paid up- 
on exécution on said judgment. The reason of thls was that the said Charles 
F. Palmer had failed to consummate his scheme of fraud, as to that concern, 
doubtless by inadvertence ; a part of whlch was to obtaln charters and convey 
his entire properties to différent corporations so as to defeat the liens of judg- 
ments and exécutions thereon as the same might be obtalned, upon his paper 
which was running to maturity in the said American Exchange National Bank 
of Syracuse, N. Y., as appears from the sald judgments. Accordingly, and to 
that end, he obtalned a charter and had incorporated under the laws of Vir- 
ginia, the Palmer Land & Cattle Company. The date of this charter was 
March 1, 1904. The authorized capital of thls company was $25,000, ail of 
whlch was issued. 

"7. By deed made the Ist day of March, 1904, Charles F. Palmer and Sue 
M., his wife, of the flrst part, conveyed to the Palmer Land & Cattle Company, 
Incorporated, of the second part. In considération of 248 shares of the stock 
of the Palmer Land & Cattle Company, incorporated, of the par value of $24,- 
800, and in further considération of $65,000 of the flrst mortgage 6 per cent, 
interest bearing coupon bonds of sald company of date March Ist, 1904, 
maturing on the Ist day of March, 1934, to be secured by deed of trust upon 
real estate in said deed set forth, with covenants of gênerai warranty, In the 
counties of Smyth and Washington, Va., viz.: 

"No. 1. That tract or certain parcel of land lying and being In the county of 
Washington, state of Virginia, near Ablngdon, containlng 9 acres more or less, 
being the same property conveyed to Charles F. Palmer by F. S. Findlay and 
wife, by deed of date March 20, 1890. 

"No. 2. Those three tracts of land known as the Scott, the Plie, and the 
Sturgeon lands, lying and being in the county of Washington, state of Vir- 
ginia, and in the SaltvlUe neighborhood, containlng 33 acres, 152 acres, and 

7 acres and 55 rods, being the same lands conveyed by George W. Palmer to 
Harrlet A. Palmer by deed of date March 5, 1894, which the said C. F. Pal- 
mer derived by Inherltance from his mother, Harrlet A. Palmer. 

"No. 3. That tract or parcel of land lying In Washington county, Va., on 
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both sides of Fowler's Miller creek, contalning 300 acres, being the same land 
conveyed by Thomas E. Gardner and wlfe to Harriet A. Palmer by deed of 
date November 15, 1894, and whlch the said C. F. Palmer derlved by inherit- 
ance from hls mother, Harriet A. Palmer. 

"No. 4. That tract of land lylng In Washington county, Va., on the south 
slope of Lee's Knob, near Saltville, Va., contalning 49 acres more or less, being 
the land conveyed by Ben K. Buchanan and wife to Harriet A. Palmer, by 
deed of date December 18, 1895, and derived by the sald C. F. Palmer by de- 
scent from Harriet A. Palmer, hls mother. 

"No. 5. That tract of land contalning 9 acres lying on the south slde of 
Walker's Mountain in Washington county, Va., and being the same land con- 
veyed to C. F. Palmer by Joseph M. Thomas and wlfe, by deed dated Septem- 
ber 11, 1900. 

"No. 6. That tract of land lylng In Washington county. Va., contalning 5 
acres and 74 rods adjoining the land of Thomas P. Buchanan and others, 
and being the same land conveyed to C. F. Palmer by E. B. Gardner, by deed 
of date November 1, 1900. 

"No. 7. That tract of land lylng in Washington county contalning 5 acres, 
being the same land conveyed by James H. Moore to C. P. Palmer, by deed of 
date December 16, 1901. 

"No. 8. That tract of land in the counties of Smyth and Washington form- 
erly owned by V. H. and S. M. Thomas, contalning 1,059 acres, on the waters 
of North Fork of Holston River in Eich Valley, whlch was conveyed to the 
said C. F. Palmer by B. F. Buchanan, commlssloner, by deed of date March 5, 
1902. 

"No. 9. That tract of land lylng on the north slde of Walker's Mountain in 
Washington county, Va., contalning 861 acres, and being the same land con- 
veyed to C. F. Palmer by William P. Douglas and others, by deed of date 
November 24, 1902. 

"And the flrst parties for the considération aforesald did sell, transfer, and 
convey to the second party ail the cattle, horses, mules, hogs, sheep, upon the 
lands aforesald belonglng to the sald C. P. Palmer together with ail the grain 
and provender, or any farmlng instruments, tools, and machinery and ail 
implements pertalnlng to any of the sald lands. The sald deed was made on 
the Ist day of March, 1904, and admitted to record on the 7th day of March, 
1904. Aod on the Ist day of March, 1904, the day of the date of the foregolng 
deed, the Palmer Land & Cattle Company, incorporated, executed a deed to 
James W. Bell, trustée, reciting that whereas O. F. Palmer and wife, by deed 
of an even date therewith, had conveyed to the Palmer Company varions 
tracts of land situate In the counties of Washington and Smyth, state of 
Virginia, with the appurtenances thereto belonglng, together with ail the cat- 
tle, horses, mules, hogs, sheep, grain, provender, farmlng implements, tools, 
and machinery on the sald lands, belonglng to C. F. Palmer; and whereas 
the sald Palmer Company as part considération of sald conveyance had agreed 
to exécute and dellver to the said CF. Palmer Its coupon bonds to the num- 
ber of 65, of $1,000 each, payable to bearer on the Ist day of March, 1934, with 
interest at the rate of 6% per annum, payable semiannually, on the Ist days 
of March and September, whlch bonds were to be secured by deed of trust up- 
on the property, rights, and franchises of the Palmer Company ; and whereas, 
by unanlmous resolution of the stockholders of the sald Palmer Company, as 
also by unanlmous resolution of the board of dlrectors in other meetings duly 
and legally assembled on the 20th day of Febniary, 1904, at which said meet- 
ings ail of which sald stoclïholders and dlrectors were présent in person, and 
said bonds were authorized and dlrected to Ije Issued and dellvered to the said 
C. F. Palmer for the considération aforesald; and whereas, by resolutions 
as aforesald of the stockholders and board of dlrectors of the said Palmer 
Company, this deed of trust was approved by the same and ordered to be ex- 
eeuted and dellvered for equal security of sald bonds wlthout prlority or préf- 
érence of one over another, that for and in considération of the premlses and 
the sum of $1 In hand paid by the trustée, the recelpt of whlch was acknowl- 
edged, and for the purpose of securing equally the sald bonds as aforesald that 
day ex eeuted and dellvered to the sald C. F. Palmer — the said Palmer Land 
& Cattle Company, party of the flrst part, did grant, bargain, sell, asslgn. 
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transfer, convey, and conflrm, wlth covenants of gênerai warranty unto tha 
eald James W. Bell, of the second part, ail and singular its franchises, and 
ail and singular those certain tracts of land aggregatlng about 2,000 acres. 
In the countles of Smyth and Washington, Va., conveyed by the Palmer Land 
& Cattle Company by deed as aforesald, In trust nevertheless, for the equal 
and proportlonal benefit and seeurlty of ail and every, the présent and future 
holders of any and every bond Issued thereunder, wlthout préférence and 
prlority or distinction as to lien or otherwise, of any one bond over another 
bond, and providlng and covenantlng that if the Palmer Company should duly 
pay the said bonds and Interest thereby secured according to the ténor and 
effect thereof, as reclted, and should duly keep and perform ail and singular 
the covenants and agreements contained, then, and in that event, the said 
deed of trust should termlnate and thereafter be vold ; othervpise, to continue 
and remain in fuU force and effect. 

"It was further expressly agreed that until default should be made by the 
said Palmer Company in the payment of the principal and Interest of the said 
bonds, or any of them, and that until default should be made in respect of 
some act or covenant, obligation, or agreements therein required to be done, 
performed, or kept by the said Palmer Company, the said Palmer Company 
should be sufCered and permitted to retain actual possession of ail and singu- 
lar the premises thereby conveyed, and by managers to use and operate the 
same, wlth the rights and franchises pertainlng thereto, and to coUect, re- 
eeive, take, use, and enjoy the earnings, income, rents, issues, and other pro- 
ceeds thereof. And the said Palmer Company did further covenant and agrée, 
that it would well and truly pay unto the lawful owners or holders thereof for 
the time being the said 65 bonds, and whlch of them vifhen and as they should 
become due and payable, according to their ténor and efCect or when declared 
due and payable as provided by said deed ; and likewise would well and truly 
pay ail interest whlch should from time to time become due and payable upon 
said bonds, when and as the same should become due and payable, and that it 
would likewise promptly pay off ail taxes, assessments, fées, llcense charges, 
which had accrued upon or might be levled or imposed upon the properties so 
conveyed, or upon the said Palmer Land & Cattle Company as a corporation ; 
and the Palmer Land & Cattle Company did further covenant and agrée that 
it would keep ail the buildings and structures ereeted or which hereafter 
might be ereeted upon the lands so conveyed, sufficiently Insured agalnst loss 
and damage by flre, and would assign the pollcies taken ont from time to time 
to the said James W. Bell, trustée, as further seeurlty under said deed ; that 
In case of loss by flre the said Bell, trustée, should permit the said Palmer 
Company to apply'all moneys received from Insurance pollcies to rebuilding 
and restoring or repairing the property destroyed or damaged; and the cer- 
tificate of the président and treasurer of the said company as to moneys need- 
ed for such application should be sufflcient warrant to the trustée for paying 
over said moneys and the property so secured, restored, and rebullt may be and 
become wlthout any other conveyance to the opération and lien of thls inden- 
ture. It was further covenanted and agreed that if the Palmer Company 
should fail or refuse to effect Insurance as provided, or should fall to pay 
taxes, assessments, fées, or llcense charges levied or imposed upon it for the 
purpose conveyed, the trustée, upon demand of any bondholders, and upon 
being provided wlth sufiicient funds for the purpose, might effect such Insur- 
ance, pay such taxes, fées, and llcense charges, and the premluma of such 
amounts so paid by the lawful interest thereon should be a lien upon the 
franchises and premises thereby conveyed and be included as a part of the 
amount of the obligations secured by said deed, payable on demand wlth In- 
terest. 

"And It was further covenanted and agreed that If default should be maxte 
in the time and the punctual payment of the interest upon said bonds or any 
of them to another part of such interest when such interest should become due 
and payable, or in case default should be made in any wise in respect to 
the payment and discharge of the taxes, assessments, fées, and Insurance 
premiums mentioned, or in any part thereof, and said default should continue 
for six months, then and in either event at the option of the holders of a 
majority in interest of the then outstanding bonds served, expressed in writ- 
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Ing to the sald trustée, the whole of the principal of sald bonds should be- 
come and be made due and payable wlth llke effect, as If the sald bonds had 
regularly matured according to thelr ténor and effect In case the holders of 
a majorlty In Interest of the sald bonds then outstandlng should, as provldedl 
for, déclare the principal of ail the bonds thereby secured to be due and 
payable, or In case default should be made In the payment ofsald bonds or 
any of them or any part of them for the sum become due, according to th« 
ténor and effect thereof, then, and in elther event, It was further covenanted 
and agreed that, as soon as such default, and any holder of any of sald bonds 
should in wrltlng request or désire, or hls heirs or asslgns should thlnk fit, the 
sald trustée should proceed at such tlme and place as he or they should thlnk 
best to sell the property, rlghts, and franchises thereby conveyed, or so much 
thereof as mlght be necessary to sell, at public auction to the hlghest biâder ; 
havlng flrst given notice for four weeks of the tlme, terms, and place of sale, 
In one or more newspapers published in the counties of Smyth and Washing- 
ton, Va., and should apply the proceeds of sale to flrst paylng taxes, and 
other like charges yearly due and unpald, Includlng any sums which might 
hâve been pald by any bondholder ou account of any past due taxes, assess- 
ments, fées, license charges, cotopensatlon to amounts to the equal pro rata 
payments of the sald bonds then outstandlng, without prlorlty or préférence 
of one bondholder over another, and the priée, If any, should be pald to the 
sald Palmer Company. The sald deed of trust was duly aeknowledged on the 
5th day of March, 1904, by the sald Palmer Land & Cattle Company, Incor- 
porated, by Charles F. Palmer, président, and attested by W. F. Smyth, secre- 
tary. And the same was aeknowledged on the 7th day of March, 1904, by the 
said trustée, and admitted to record on the 7th day of March, 1904. Copies 
of said deed, and deed of trust, are flled as part of thls bill marked 'C. F. P. 1,' 
and 'C. F. P. 2,' respectively. 

"8. Complalnant allèges that Charles F. Palmer was, moreover, at this tlme 
engaged in an extensive lumber business, which was being conducted by one 
V. H. Thomas, under the flrm name and style of Palmer, Thomas & Co, ; 
and in this business he owned and was operatlng valuable maehlnery, stock, 
sawmlUs, and tramways in the counties of Smyth, Wythe, and Bland, in the 
State of Virginia, and in the Western District of Virginia. To the same fraud- 
ulent end he procured another charter of incorporation under the name of the 
Palmer-Thomas Lumber Company; the incoiporators of which were Charles 
F. Palmer, président and treasurer, W. F. Smyth, secretary, and V. H. Thomas, 
director — llkewise chosen as flgureheads and dummles without any financial 
interest in the sald company, except perhaps that the sald Thomas was to re- 
ceive a portion of the profit The company was capitalized at $50,000, ail of 
which bas been issued. The date of this charter was the Ist day of March, 
1904, and on the same day a deed was made conveying ail the partnershlp ef- 
f ects to said corporation ; and the said Palmer owns the entlre capital stock 
thereof. The property so conveyed la shown by the deed hereinafter flled, 
marked 'V. H. T.' 

"9. Tour complalnant allèges that, slnce thèse nominal incorporations thus 
variously made, the said Charles F. Palmer has continued his management and 
control of the property conveyed and transferred to them, without accounting 
to anybody, and your orator as one of his credltors would seem to hâve been 
effectùally bound and gagged, as by a highwayman, and left on the roadside 
without légal redress; whilst his despoiler Is left to enjoy the fruits of his 
enterprise. By this species of legerdemain he has sought to cover up and 
shield his property from hls credltors. A copy of the deed of conveyance to 
the sald Palmer-Thomas Lumber Company is flled as part of thls bill, marked 
'V. H. T.' 

"10. The Intention was by thls flrst-named deed, on the part of Charles F. 
Palmer, to convey ail his real estate to the sald corporation, the Palmer Land 
& Cattle Company, retaining the management and control thereof, subject to 
the obligations of the deeds for 30 years, and retaining in his own hands a 
vast amount of personalty under hls control, and subject to his own disposi- 
tion, so as to delay, diefeat, and defraud such of hls credltors as mlght be 
selected by him as victims. 
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"11. A large amount of the stock and bonds secured by the sald deed of 
trust named in clause 7 hâve been transferred by the sald Charles F. Palmer 
as collatéral securlty for past due debts to certain o£ his creditors, indlvlduals 
and banks, state and national, the exact amount transferred or the propor- 
tion of whieh to each, complainant is unable to designate. The holders of 
thèse securities, the amount and value of which can only be ascertained by 
an account, are, as far as complainant can ascertaln approxlmately, as fol- 
lows, viz. : The Lynchburg National Bank, the Bank of Chilhovirie, the estate 
of A. O. Cummings, of whlch Walter S. Preston is executor, the First National 
Bank of Lynchburg, Va., the Chatham National Bank of the city of New 
York, the National Bank of Virginia, the Marlon National Bank, the Bank of 
Marlon, the American National Bànk, the Citlzens' Bank of Lebanon, Va., the 
Radford Trust Company, the Drovers' & Mechanlcs' National Bank of Balti- 
more, Md., the American Bank of Orange, the Saltville Bank of Saltvllle, Va., 
the Bank of Wytheville, Va., the Bank of Glade Springs, Va., the People's Na- 
tional Bank, Lynchburg, Va. 

"12. Yonr complainant is Informed and believes that the sald named Charles 
F. Palmer, before and after effectlng the incorporation of the said named 
Palmer Land & Cattle Company, conveyed, transferred, and assigned to his 
wife, Mrs. Susan M. Palmer, valuable real and personal property and money, 
which legally and equitably belongs to his creditors, and is justly applicable 
to the debts of your orator hereinbefore enumerated. And he allèges that the 
sald Mrs. Sue M. Palmer, or he on her behalf, bas invested the proceeds of 
the said bonds and other property and money so given, assigned, and trans- 
ferred to her In a tract of land near Abingdon, Va., for which she paid $7,000 
in cash, whlch was conveyed to her by James W. Bell and wlfe, conslstlng of 
70 acres, as shovra by the deed executed to her herewith flled as part of this 
Mil, marked 'J. W. B.' Simultaneously with the exécution of the sald deed 
on the 29th day of September, 1904, the said Palmer and wlfe executed a deed 
of trust on the sald land so conveyed to her to H. W. Straley, Jr., and J. I. 
Hurt, trustées, to secure a debt of $4,000, loaned to her, and due two years 
after date accordlng to the terms of the sald deed of trust. Upon the said 
land are a number of valuable dwelling houses, the rent of which Is considér- 
able, which she is coUectlng and appropriatlng. The said Mrs. Palmer, or he 
for her, bas erected a dwelling house, which is as yet unflnlshed, of great 
value, and which must hâve cost as much as $8,000 to $10,000 in Its érection 
and appolntments. 

"13. Your complainant charges that Mrs. Palmer had not means of her 
own outslde of what has been given her by her husband with whlch to make 
such a purchase or to erect such a house, or to acquire such property- Your 
complainant charges that this gift, transfer, and asslgnment to Mrs. Sue M. 
Palmer was made by Charles F. Palmer with the view, purpose, and Intent 
to defeat and defraud his creditors, and that the said Mrs. Sue M. Palmer 
had notice thereof, and that, moreover, any such glft, transfer, or asslgn- 
ment to her was voluntary and made with the Intent to hlnder and delay his 
creditors In the collection of thelr Just daims, of whlch she had notice, and 
that such gift, transfer, asslgnment, and eonveyance to the sald Mrs. Palmer 
was not made upon a considération deemed valuable in law, and that the 
same Is void as to complainant as creditors of the said Charles F. Palmer. 

"14. Your complainant allèges that the said Charles F. Palmer, with Intent 
to hinder, delay, and defeat the clalms herein asserted by complainant, hav- 
ing transferred and assigned to varions banks and creditors of his, by way of 
collatéral securlty, varions amounts of the stock and bonds of the said In- 
corporated companies as stated, that in some instances the amounts so held 
as collatéral are largely In excess of the demands of the sald persons and 
banks agalnst him, and that upon a fair accounting, even If the holdings of 
the said creditors should be shown to be valid and unlmpeachable and supe- 
rior to the clalms of the complainant as above set forth, that there would be 
a surplus In the hands of such holders, whlch would be liable to the clalms 
of your complainant. And in this connection complainant charges that the 
amount and value of the proi)erty, securities, and money given and transferred 
to the said Susan M. Palmer, even if given or transferred to her by way ot 
compensation for her release or relinqulshment of her contingent dower in tbe 
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real estate of the sald Charles F. Palmer, Is out of proportion to the value of 
Buch rellnqulshment, and cannot be sustalned In equlty agalnst the clalms of 
complalnant herein asserted. 

"15. Your complalnant allèges, moreover, that the sald Charles F. Palmer 
Is the owner of a tract of land In Washington county, Va., known as the 
'Conevey Land' lying on the public road leading from Midway to Emory & 
Henry Collage, In Saltville magisterial district, In the vicinity of Meadow 
View. 

"16. Complalnant allèges that the conveyance of Charles F. Palmer and 
wlfe to the Palmer Land & Cattle Company, set forth in paragraph No. 7, 
was a transparent attempt to couvert his realty Into personalty, and amounted 
to no more than a conveyance to himself, made to facilitate a scheme of 
fraud upon his creditors. 

"17. Complalnant allèges that the property mentloned In the said deed to 
the Palmer Land & Cattle Company was retalned In the possession of the 
said Palmer and has continued In his use, enjoyment and control wlthout ao- 
countablllty to his creditors. The attempt to place this property, under the 
contingencles named in the deed of trust to Bell, trustée, at the disposai of 
the trustée, or some of his creditors, cannot be sustalned In a court of equlty, 
and the sald deed of trust Is illégal upon Its face and vold. An actual change 
of the possession of the property, and especially the -personal property, named 
in said deed of asslgnment, was essential, and without this the said deed is 
f raudulent per se, and vold as to exlsting creditors. The sald personal prop- 
erty was valuable, worth many thousand dollars, and that a large amount of 
sald Personal property has been and is being converted by the said Charles 
F. Palmer to his own use. And in this connection complalnant charges that 
the said trustée had notice of the Intent wlth which the said trust was made. 
It is submitted that the said deed of trust to J. W. Bell, trustée, contravenes 
the powers of the grantor therein, under the law, as a corporation, to tie up 
for an unreasonable tlme, upon contingencles, and reserve to Itself iwwer 
over the property conveyed, incompatible wlth the avowed purpose of the deed 
and adéquate to the defeat thereof. The said corporation, which Is virtually 
and In effect Charles F. Palmer, by the terms of sald deed Is suŒered to re- 
main in the possession of the said property conveyed and the enjoyment there- 
of wlthout accountablllty untU default is made in the payment of the debta 
secured, and request of the creditors to foreclose; In this case the créditer 
being Charles F. Palmer himself, who was the sole owner of the stock and 
bonds, and without accountabillty to the trustée either arising from a sale 
thereof or the renting thereof, or otherwise. The law does not authorlze 
such an agreement. It Is fraudulent per se ; and the owners of the bonds se- 
cured under such an agreement, even though bona flde, which they are not, 
and cannot be, are not protected over other creditors of the grantor, légal or 
équitable. It Is palpable and manifest from the face of this deed of ttust, 
and the deed of Charles F. Palmer and wlfe made contemporaneously there- 
wlth, and reeorded on the same hour of the same day, therewith, that they 
contalned Illégal provisions for the beneflt of the said Charles F. Palmer, and 
were so Intended ; and that the same are prejudicial to other creditors of the 
sald Palmer ; and this was sufflcient notice to persons dealing wlth such stock 
and bonds of the Illégal and fraudulent character thereof. The said Charles 
F. Palmer by this manipulation has sought to shleld his property from his 
other creditors, and those clalmlng beneflts thereunder, and he cannot In 
equity, or under the statute of Virginia, be permitted to enjoy beneflts at the 
expense of other creditors of the debtor, who are thereby hindered and de- 
layed In the collection of their debts, by this palpable subterfuge. 

"18. Complalnant allèges that the sald George W. Palmer died. possessed of 
considérable property which is llable to the claims of the creditors of his 
estate, of whom your complalnant is one. Among other things he owned cer- 
tain certiflcates on the Bank of Abingdon, Va., a deftmct corporation of which 
D. A. Preston is the receiver under a decree of the Circuit Court of Wytàe 
county. Va. The said Charles F. Palmer quallfled as administrator of the es- 
tate of George W. Palmer, and gave bond as such upon which H. L. Morgan 
entered as security. Complalnant allèges that said certiflcates of deposit are 
worth several thousand dollars; that the said Charles F. Palmer committed 
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a devastavlt of the sald estate by maklng use of the sald certlfleates for his 
private beneflt, by convertlng the same to his own use In the payment of an 
indlvidual debt to the First National Bank of Ablngdon, Va., to which he 
transferred sald certlflcate as collatéral securlty, and which sald bank In 
tum sold the sald certlflcate to one J. I. Hurt. The sald certlfleates were 
bought and paid for by George W. Palmer In his llfetime, and were Indiorsed 
and transferred In blank, and were never transferred on the books of sald 
bank, nor was the recelver notlfled of the sald transfer — hence one dealing 
wlth sald certlfleates was put upon inqulry and notice of the ownershlp there- 
of . Your complalnant charges that the sald First National Bank of Ablngdon, 
Va., knew, or had the means of knowlng, that the sald devastavlt was belng 
commltted, and the sald J. I. Hurt also had notice thereof that the sald certlfl- 
eates belonged to the estate of George W. Palmer; that the said certlfleates 
hâve not yet been paid by D. A. Preston, the trustée of the Bank of Ablngdon. 
The sald devastavlt havlng been commltted, the securlty upon the bond of the 
adminlstrator Is responslble to the estent of his suretyshlp on sald bondi 

"19. Complalnant allèges that the act of Incorporatlng the sald named com- 
panles or elther of them was done wlth the vlew to defraud, and the convey- 
ances to them were made In order t» so dispose of the stock and bonds thereof, 
and thereby to fadlitate the end of hlnderlng and delaylng the creditors of 
Charles F. Palmer or any of them In the collection of their debts, and not for 
the legitlmate ends of the business of such corporations, and was an act of 
fraud upon the rlghts of such creditors which wlll not be permltted to cloak 
and shield the property from the clalms of his creditors ; and that ail who 
hâve dealt wlth or clalm to be purchasers of such stock or the bonds of the 
said incorporated companies had notice of the fraud, alleged In thls bill, and 
that any such deallngs tended to delay, hlnder, and defraud the other creditors 
of Charles F. Palmer in the collection of thelr debts agalnst hlm ; that, more- 
over, the transfer of the stock and bonds of the sald named Incorporated com- 
panies, In so far as they were made, were only for the securlty of antécédent 
and pre-exlstlng debts, and not for any new advanee or crédit, and that hence 
the takers and holders thereof cannot be consldered as bona flde purchasers 
thereof; that the sald named antécédent creditors not havlng surrendered 
or canceled their pre-existing debt upon reeelvlng such additlonal collatéral 
securlties are not entltled to be consldered In a court of equlty as bona flde 
purchasers thereof, and complalnant allèges that in no case was the antécédent 
debt or the pre-exlstlng securlty surrendered. The said transférées bave part- 
ed wlth no value, surrendered no existing rlght, nor placed themselves In any 
worse légal position as to thelr debts than before, In considération of the trans- 
fer complained of. 

"Being wlthout adéquate remedy at law, and only rellevable In a court of 
equlty, and in order to prevent a multlpllclty of suits, and to the end that 
the rlghts of the parties hereto may be asserted and determlned, your com- 
plalnant prays that Charles F. Palmer In his own rlght; and Charles F. Pal- 
mer, adminlstrator of the estate of George W. Palmer, deceased ; and the 
Palmer Land & Oattle Company, Incorporated ; and the Palmer-Thomas Dumber 
Company, Incorporated; and the Ii. A. Palmer Company, Incorporated; the 
Holston Mercantile Company, incorporated; the Holston Sait & Plaster Com- 
pany, Incorporated — which sald companies are corporations created by the 
laws of the state of Virginia, and existing and dolng business In the Western 
District of Virginia; and Charles F. Palmer and I.«on A. Palmer, late part- 
ners under the flrm name and style of L. A. Palmer & Co. ; James W. Bell, 
trustée, under a deed of trust executed to hlm by the Palmer Land & Cattle 
Company ; Mrs. Susan M. Palmer, wlfe of Charles F. Palmer ; Walter S. Pres- 
ton, exécuter of A. C. Cummlngs, deceased ; the Lynchburg National Bank ; 
the Bank of Chllhowle, Va. ; First National Bank of Lynchburg, Va. ; the Cha- 
tham National Bank of New York City ; Marlon National Bank, Marlon, Va. ; 
the Bank of Marlon, Marlon, Va. ; the American National Bank of Orange, Va. ; 
the Citizens' Bank of Lebanon, Va. ; Radford Trust Company of Eadford, Va. ; 
Drovers' & Mechanlcs' National Bank of Baltimore, Md. ; the American Bank 
of Orange, Va. ; the Saltville Bank of Saltvllle, Va., a corporation created by 
and existing under the laws of the state of Virginia ; the Bank of Wythevllle, 
of WytbeyUlc, Va,, a corporation created by and •zUtlng onder th* law8 of 
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the State of Virginia ; the Bank of Glade Sprlng, of Glade Spring, Va., a cor- 
poration created by and exlstlng under the laws of the state of Virginia ; the 
People's National Bank of Lynchburg, Va. ; the First National Bank of Abing- 
don, Va. ; V. H. Thomas ; and W. F. Smyth and H. L. Morgan ; S. F. Akers, 
trustée, In a deed of trust executed to hlm as trustée by the Holston Mercan- 
tile Company ; and Wyndham B. Robertson and George E. Worden, dlrectors 
in the Holston Mercantile Company — be by due and proper process of subpœna 
made parties défendant to this hlU, and that they answer the same, but an 
answer under oath is expressly walved. 

"(1) That a recelver be appolnted to take charge of the assets, lands, stock, 
farmlng Implements, tools, machinery, appUances, goods, wares, merchandise, 
choses in action, notes, bonds, and évidences of debt, books, papers, eontracts, 
appurtenances, and appolntments of the sald named incorporated companies, 
viz., the Palmer Land & Cattle Company, incorporated; the Palmer-Tàomas 
liumber Company, Incorporated ; the L. A. Palmer Company, Incorporated ; the 
Holston Mercantile Company, Incorporated; and the Holston Sait & Plaster 
Company — to utlllze and préserve and care for and account for the same un- 
der the future orders of this court, so that the same may be subject to the 
decrees and orders that may be made In regard thereto upon the future con- 
sidération of the rlghts of the parties or any other creditors of Charles F. 
Palmer, clalmlng an Interest therein. (2) That a vrrit of Injimctlon may issue 
Inhlbltlng and enjolnlng any disposai by sale or otherwlse of any of the prop- 
erty held by the sald Incorporated companies, except by and under the order 
of this court, through and under Its appointées and receivers, and untll the 
further order of this court. (3) That the agents, servants, and employés of 
the sald named incorporated companies, thelr respective dlrectors, offlcers, 
and managers, and sald respective companies be requlred to tum over, in full 
possession and control, to sald recelver, the properties conveyed. (4) That the 
conveyances of Charles F. Palmer and Susan M. Palmer, hls wlfe, to the Pal- 
mer Land & Cattle Company, of date March 1, 1904, and the conveyance of 
the Palmer Land & Cattle Company to James W. Bell, trustée, of date March 
1, 1904, and the conveyances of Charles F. Palmer and B. H. Thomas to the Pal- 
mer-Thomas Ltunber Company of date March 1, 1904, and the conveyance 
of the Holston Mercantile Company to S. F. Akers, trustée, of date September 
18, 1905, and the deed of J. W. Bell and wlfe to Susan M. Palmer of date 

day of , 19 — , be deelared fraudulent and vold as to the clalms 

hereln asserted by the complalnant as belng Intended to hinder, delay, and de- 
fraud complalnant as a créditer of Charles F. Palmer in the collection of hls 
debts as evidenœd by the judgments named In this bill. (5) That the assets 
and property of the sald L. A. Palmer Company conslsting of ail its machin- 
ery, stock, goods, wares, and merchandise, choses In action, creditors, and hold- 
ings, be deelared subject to the debts of the sald complalnant agalnst the part- 
nershlp of L. A. Palmer & Co. and Charles F. Palmer, and the estate of 
George W. Palmer, of whlch the sald Charles F. Palmer is the Personal repré- 
sentative, and that the same and the proceeds thereof be applled by the re- 
celver to the payment of your complalnant's sald debt, as the property of 
L. A. Palmer & Co. and of Charles F. Palmer, and that the property, assets, 
and effects of the Holston Mercantile Company In the hands of S. F. Akers, 
trustée, and the property of the Holston Sait & Plaster Company be takea 
in possession by the sald recelver, and subjected to the debts agalnst Charles 
F. Palmer hereln asserted; that the land known as the 'Conevey Place' be 
sold. 

"That ail necessary and proper accounts be taken by a commlssioner of this 
court, showlng what assets, real and Personal, of the estate of George W. Pal- 
mer, deceased, went Into the hands of Charles F. Palmer as exécuter, and 
what thereof and to what extent the sald estate, or the personal représenta- 
tive thereof, and hls securlty upon hls officiai bond as upon and for a devas- 
tavlt of sald estate, Is Uable for the debts of complalnant hereln asserted; 
that ail necessary and proper accounts be ordered ; that the recelver or re- 
ceivers of the varions and sundry properties may be authorlzed to take full 
charge of the same, and to dispose of the same and account therefor under 
the orders of this court; and that gênerai relief be extended in the premlses 
in View of the rlghts and eçiultles of the complalnant and of the other partlM 
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to thls Mil ; and that such gênerai relief may be extended In the premlsea afl 
to equlty seems meet. 
"And as In duty bound, your complainant wlU ever pray, etc. 

"A. P. Fowler, 
"Receirer of the American Szcbange National Bank of Syracuse, New York. 

"By His Soliciter. 
"Daniel Trlgg, Soliciter for Compt" 

We hâve deemed it necessary to set out the complainant's bill at 
len^h, in order that the point before us might be fully understood. Fil- 
ed with the bill and as exhibits thereto are certified copies of the several 
judgments set out in the bill, as are also copies of the deeds in trust, 
deeds of conveyance, etc., therein referred to, but we do not think it 
material to présent them in this opinion. The défendant C. F. Palmer, 
and C. F. Palmer, as partner in L,. A. Palmer & Co., answered at 
length. Some others of the défendants also filed answers and one or 
more of them filed spécial pleas. The défendants Walter S. Preston, 
the First National Bank of Abingdon, the Holston Mercantile Com- 
pany et al., the Bank of Wytheville, the Drovers' & Mechanics' Bank 
of Baltimore, the People's National Bank of Lynchburg, and Charles 
F. Palmer, as administrator of Geo. W. Palmer, deceased, severally 
demurred to the bill, the ground upon which the demurrers were based 
being, chiefly, that complainant's bill was multifarious. On this 
ground the court, on June 8, 1906, dismissed the bill, having entered 
the f ollowing decree : 

"Thls cause comlng on to be heard at a former day of tbls tenu, and argu- 
ments of counsel having been heard, and, as the court is of the opinion that 
the complainant's blU is multifarious, it Is adjudged, ordered, and decreed 
that said bill be and the same Is hercby dismissed ; but without préjudice to 
the right of complainant in a new suit or suits. It Is further ordered that 
Walter S. Preston, executor; People's National Bank of Lynchburg; Holston 
Mercantile Company ; W. B. Robertson ; George B. Worden ; S. F. Akers, trus- 
tée ; Chas. F. Palmer, Adm'r ; Bank of Wytheville ; Drovers' & Mechanics' Na- 
tional Bank of Baltimore; and First National Bank of Abingdon — do recover 
of complainant thelr costs in thia behalf expended, to be taxed by the clerk." 

From this decree the complainant appealed to this court, and the 
question of multifariousness thus raised by the demurrers to the bill 
is alone for our considération. The bill charges, substantially, that the 
complainant had judgments rendered and docketed in the Circuit 
Court of the United States for the Western District of Virginia, 
amounting in the aggregate to about $80,000 against the défendants, 
Charles F. Palmer et al., and that the said Palmer, in order to defeat 
the collection of thèse judgments, had transferred his property, real 
and Personal, as set out in the bill, to certain partnerslaips, corpora- 
tions, and companies, of which he was a member, and had caused the 
deeds in trust and the conveyances mentioned in the bill to be made 
by which his property was transferred and conveyed with the fraudu- 
lent purpose of defeating the collection of complainant's judgments. 
In other words, by the terms of his bill the complainant is seeking to 
pursue certain property which, in the outset, as is alleged, was that of 
the défendant Charles F. Palmer, and which, as is further alleged, is 
liable to the lien of complainant's judgments, or should be subjected to 
their satisfaction, the further allégation being that the property has 
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been fraudulently conveyed by Palmer, or the ostensible ownership 
thereof, through various fraudulent schemes and devices, changed 
with the purpose and intent of putting it beyond the reach of com- 
plainant in proceeding by exécution on the said judgments. The bill 
sets out various and sundry corporations, partnerships, and companies 
which are alleged to hâve been mère créatures or contrivances of 
Palmer, through which to carry out his fraudulent and unlawful 
schemes, the purpose of which on the part of Palmer, as alleged, was 
to defeat the complainant in the collection of said judgments by thus 
conveying, covering up, and beclouding the title of his (Palmer's) 
property. The prayer of the bill is for ûie writ of subpœna to parties 
named therein, and the relief contemplated is for injunction restrain- 
ing the further transfer or disposition of the property described as 
that of Palmer and for a receiver to take charge of the same; also, 
that the several deeds in trust, transfers, and conveyances alleged 
in the bill be declared void and set aside, and that the said property 
be subjected, or as much thereof as may be necessary for that pur- 
pose, to the payment of complainant's judgments, and for an account. 
As shown by the bill, the individuals who are named as trustées in the 
deeds in trust, the grantees in the deeds of conveyance, the individuaf 
members of the partnerships and the incorporated companies named, 
ail of them, as alleged, being the instrumentalities and agencies adopt- 
ed and used by Palmer in the inception, progress, and consummation 
of his fraudulent purpose to defeat the complainant in the collection 
of his judgments, are made défendants. There is also a class of par- 
ties défendant composed of banks, both national and state, alleged in 
the bill to hâve been unlawfully preferred in assignments made by 
Palmer or to be otherwise interested in the property involved. 

Is this bill bad for multif ariousness ? We think not, and we are of 
the opinion that there was error in sustaining the demurrer and dis- 
missing complainant's bill on that ground. If we understand the bill 
aright it seeks but a single object and that is to reach through a court 
of equity property which it is alleged should be subjected to the satis- 
faction of certain judgments for money recovered in a court of law, 
on the ground that the property has, by its owner, a défendant in the 
said judgments, been fraudulently conveyed, disposed of and perverted 
with the intent to deprive the complainant of his right and that the 
said défendant, with this end in view, has so devised and carried out 
his schemes of fraud through the transfers, conveyances, and disposi- 
tions of the property, as alleged, as to place it beyond the reach of 
légal process. The property which the complainant is pursuing was 
owned and possessed by the défendant Charles F. Palmer, as is al- 
leged, and was liable for the payment of the judgments, but that the 
said property, in the progress of Palmer's fraudulent scheme, and in 
order to carry it out, has passed through or is now lodged in one or 
more of the défendants, each claiming some interest therein, or having 
some alleged right or title thereto, to be affected if complainant's bill 
be true. Under such conditions the bill is not multifarious, because 
there is not that distinct or separate cause of action contemplated by 
this tcrm. It may be that in such a great number of parties it will be 



POWLEB V. PALMER, 17 

disclosed in the course of the proceeding that some of them are with- 
out interest, or that there is a misjoinder of parties, but this would 
not constitute a multifarious bill to be dismissed on demurrer, but 
would create a situation for discontinuance or dismissal only as to such 
parties as are improperly brought in, and as to the subject-matter, 
should the action become so complicated and confused as to embar- 
rass the court in its investigation, the remedy furnished is that the 
court may ex mero motu refuse to pass upon matter not germane to 
the principal subject of the action. 

Starting with Palmer, who had the fraudulent design of so dispos- 
ing of and covering up his property as to deprive the complainant of 
his légal remedy to hâve it subjected to the payment of his judgments, 
the bill sets out a connected story, detailing the varions schemes, arti- 
fices, and plans resorted to by him in order to accomplish his pur- 
pose. With this beginning, based upon the fraudulent intent of Palme,- 
and the purpose he had in view, the object of complainant's bill is to 
reach the property wherever or with whomsoever it may be found. It 
it said in Gaines v. Chew, 2 How. (U. S.) 619, 11 L. Ed. 403, that 
"what shall constitute multifariousness is a matter about which there 
is a great diversity of opinion." We concède this to be true, and we 
readily recognize the fact that in many instances it is difficult to draw 
a distinction between a bill which is bad for multifariousness and one 
that is not. However, we think that the line is sufficiently clearly 
drawn to establish the principle that where the object of the suit is 
single and it happens that différent persons hâve separate interests 
in distinct questions which arise out of the single object, it necessarily 
foUows that such différent persons must be brought before the court 
in order that the suit may conclude the whole subject, and in order 
to détermine whether a suit is multifarious or in other words contains 
distinct matters, the inquiry is not whether each défendant is connect- 
ed with every branch of the cause, but whether the plaintiff's bill seeks 
relief in respect of matters which are in their nature separate and dis- 
tinct. Salvidge v. Hyde, 5 Mad. Ch. 138. 

In Gaines v. Chew, frbm which we quote above, a bill was filed 
against the executors of an estate and ail those who purchased from 
them, and the court held that the demurrer for multifariousness should 
be overruled, and in delivering the opinion the court said : 

"The complalnants hâve made défendants the executors named In the wlll 
of 1811, and ail ^ho hâve corne to the possession of property, real and Per- 
sonal, by purchase or otherwise, which belonged to Daniel Clark at the tim» 
of his death." 

And whilst the court in that case used the language we hâve quoted, 
yet in further commenting upon the doctrine it said : 

"In gênerai tenus a bill is said to be multifarious which seeks to enforce 
against différent Indlvlduals demanda which are whoUy disconnected. In 
illustration of this it is said if an estate be sold in lots to différent persons. 
the purchasers could not joln in exhibiting one bill against the vendor for a 
spécifie performance." 

This last déclaration is founded in reason, because although it was 
one parcel of land in the outset, yet when it was divided and sold to 
160 F.— 2 
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several différent purchasers, there was no such communîty of înterest 
or connectée! right as to authorize ail of them to be joined as com- 
plainants in the same action. Each purchaser's right was entirely sep- 
arate and distinct from that of the others. 

In delivering the opinion of the Suprême Court of North Carolina 
in Bedsole v. Monroe, 40 N. C. 313, Chief Justice Ruffin said : 

"I( the grounds of the blU be not entirely distinct and not whole ; if they 
arise out of one and the same transaction or séries of transactions, formlng 
one course of dealing and ail tending to one end ; if one connected story can 
be told of the whole ; then the objection (multifarlousness) caûnot apply." 

In our opinion the principle thus laid down is maintainable not only 
on the ground that the basis of complainant's bill is one séries of trans- 
actions connected and carried out for the purpose of accomplishing a 
particular end, but it is enforced on the well-established principle of 
avoiding a multiplicity of suits, so as not to take, as is so often said, 
"two bites at a cherry," but dispose of the whole subject of controversy 
and its incidents and corollaries in one action. Following in the same 
line, it is well said in the case of Fisher v. Trust Company, reported in 
138 N. C. 237, 50 S. E. 660, that "if the fountain is tainted, so likewise 
is the water that flows from it into ail the streams." The décision in 
the Bedsole Case is in entire harmony with Mr. Story in his treatise 
on Equity Pleading, § 271, wherein he says : 

"The rule Is that if the grounds of the complainant's bill be not entirely dis- 
tinct and unconnected; if they arise out of one and the same transaction, 
forming one course of dealing and ail tending to one end; If one connected 
story can be told of the whole— the objection of multifarlousness cannot be 
sustained." 

See, also, Oliver et al. v. Piatt, 3 How. (U. S.) 333, 11 L. Ed. 622. 

In a leading North Carolina case (Parish v. Sloan, 38 N. C. 610), 
the principle we are considering is discussed in a most forceful and, 
to our minds, conclusive manner. There the plaintiff filed a bill al- 
leging that Dixon Sloan, one of the défendants, was indebted, and exé- 
cutions were issued against him, and certain negroes were sold, some 
of them being bought by the défendant Faison, and the remainder by 
Daniel C. Moore, and on the same day Dixon Sloan sold other slaves 
to Faison upon the agreement that the latter should convey the negroes 
purchased at the sheriff's sale to David D. Sloan, in trust for the wife 
of Dixon Sloan, during her life, and after her death to her children, 
the other défendants. It was alleged that this transfer was made in 
fraud of creditors, etc. It was further alleged that John C. Moore 
was security for Dixon, and held a mortgage from Sloan on several 
negroes to secure him, and that later Dixon Sloan mortgaged to John 
C. Moore other negroes to secure another créditer. It is then alleged 
that ail the debts secured by the mortgage were paid by the sale of 
some of the negroes conveyed to John C. Moore. The bill prayed that 
the debts due Ûit complainant be paid out of the negroes mortgaged to 
John C. Moore, and if they were not sufficient, then out of the negroes 
conveyed to David D. Sloan in trust for Mrs. Dixon Sloan and her 
children. There was a demurrer fîled to this bill upon the ground that 
it was multifarious, in that the slaves sold by Faison, sheriff, were in 
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no way connected with the mortgage of the slaves to Moore. In over- 
ruling the demurrer, the Suprême Court of North Carolina said : 

"But when one gênerai rlght is clalmed by the eomplalnant, though the In- 
divlduals made défendants hâve separate and distinct rlghts, yet they may ail 
be chargea In the same bill, and a demurrer for that cause cannot be sua- 
talned." 

The same doctrine is laid down by Chancellor Walworth in the case 
of Boyd V. Hoyt, 5 Paige (N. Y.) 65, and in the case of Whaley v. 
Dawson, 2 Sch. & Lef. 370, it was held that, in English cases, demur- 
rers, because the complainant demanded in his bill matters of distinct 
nature against several défendants not connected in interest, hâve been 
overruled where there has been a gênerai right in the complainant 
covering the whole case, although the rights of the défendants may 
hâve been distinct; and so it was held in the case of Dimmock v. 
Vixby, 20 Pick. (Mass.) 368, that where one gênerai right is claimed 
by the complainant, although the défendants may hâve separate and 
distinct rights, the bill of complaint is not multifarious. The essential 
unity of the proceeding in the case before us consists in the fact that 
the property of C. F. Palmer, the debtor, is alone sought to be ap- 
propriated to his own debt, and the gist of the bill is that the various 
parties named as défendants are the mère conduits used by the défend- 
ant Palmer to fraudulently put his property beyond the reach of his 
créditer. 

We do not think the bill should hâve been dismissed for multifari- 
ousness, and the decree sustaining the demurrers on this ground is, in 
our opinion, error. The said decree of the Circuit Court of the United 
States for the Western District of Virginia is therefore reversed, and 
the cause remanded. 

Reversed, 



THB MYRTIB M. BOSS. 
(Circuit Court of Appeals, Slxth Circuit March 2, igO&) 

No. 1,720. 

1. Appeai, and Ekrob— Assignmïnts oï Eeeor— SurnciENor. 

Under rule 11 of the Circuit Court of Appeals (150 Fed. xxvil, 79 O. 
C. A. xxvll), requlrlng assignments of error to "set out separately and 
partlcularly each error asserted and Intended to be urged," gênerai as- 
signments, such as that the court erred In decreelng for the appellee or 
in not sustaining a eross-blll, are Insufficient. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 3, Appeal and EIrror, 
§ 2997.] 

2. OoNTEACTS— Action foe Compensation— Pehfoemance. 

Under a contract entered Into on December Ist by whlch 11 bêlant agreed 
to raise a steamer whlch had been sunk In Lake Brie by a gale a few 
days prevlously, and to complète the work that fall, weather and Ice 
permittlng, the fallure to so complète It heia, under the évidence, not due 
to any lack of due diligence In prosecutlng It but to stormy weather, 
whlch delayed the work untll It was completely stopped by Ice, and In- 
jury resulting to the vessel before work could be resumed In the sprlng, 
to the action of the éléments, and not to libelant's négligence, whlch would 
preclude him from recoverlng the contract prlce when the work was oom- 
pleted. 
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Appeal from the District Court of the United States for the Eastem 
District of Michigan. 

This Is an appeal from a decree In a salvage case. The Myrtie M. Eoss, 
a small steamer trading between Lake Erie and Détroit and St. Clair 
river ports, owned by appellant, laden wlth coal, was sunk durlng a 
gale November 19, 1900, In Lake Erle, about a mile and a half from the 
channel toward the Canadlan shore. The appellee, McMorran, doing busi- 
ness under the name of the "Port Huron Wrecking Company," owned a 
wrecking steamer, the Groh, at Port Huron, together wlth several pontoons; 
one DlefCenbach being in gênerai charge of wrecking opérations. November 
27th (eight days after the Ross was sunk) Nowlln, with one Carry, came to 
Port Huron to see McMorran about ralslng the boat. McMorran was away. 
They had an Interview wlth Dieffenbach, the resuit of which was that Nowlln 
offered to pay $800 for ralslng the boat, whlle DlefCenbach refused to take less 
than $1,000 without McMorran's approval. The next day (November 28th), 
on McMorran's return, the latter wIred Nowlln's brother (who acted for 
the latter In recelvlng the telegram): "One thousand dollars is the lowest." 
November 30th appellant replîed by wlre: "You can bave job ralslng Ross. 
Letter wlH follow," and on the same day wrote as follows: "Telegraphed 
you thls p. m. that I would accept of your offer in ralslng and dellvering the 
boat .Myrtie M. Ross Into port, elther at Marine City or Détroit, whIch will 
let you know later on whlch place we wish same dellvered at. WIll send 
man to go with you when ready. You to proceed to ralse the boat at once. 
Better wlre me as soon as you are ready to start, so I can send man on. We 
wlll requlre you to put three chalns under boat when ralslng her, as we do 
not wish to hâve her stralned, but I belleve this la the understanding wlth 
you." December Ist McMorran replied, as follows: "I bave your favor of 
the 30th relative to ralslng the Myrtie M. Ross. We wlll attempt to ralse and 
dellver her at Marine City or Détroit, weather and Ice pennittlng, but with 
the understanding that if the Ice is not such that It is safe to go to Détroit 
that we hâve the option of taking her to the nearest point of safety and 
that the money for ralslng her, namely, $1,000, be pald as soon as boat Is 
raised and dellvered at nearest point possible from where she now lays. We 
wlll start putting chalns under her at once if thls Is hi accordance wlth your 
wlshes. Please let me know at once." No reply was made to this letter. 

The wrecking master, Dieffenbach, got the wrecking outflt ready December 
Ist and got opposite the wreck at 7 or 8 o'clock the foUowlng morning. The 
wrecking crew Immediately made fast to the spar and to the boiler house of 
the Ross. The latter had then been sunk 13 days. She was in about 20 feet 
of water, headed about north, sitting on an even keel, and had settled in the 
bottom about 5 or 6 feet aft and 6 feet forward. Her cabins and smokestack 
were gone. According to the diver's testlmony the after side of the forecastle, 
where the bulkhead was, was out, and a plahk was out of the starboard quar- 
ter, together wlth the coverlng board. Part of her stanchlons were afloat. 
The diver at once went down and began jetting a hole under the wreck. He 
got one hole through and the chaln pipe In place by the evening of December 
3d. The chaln was put through by noon of the next day. The forward 
chaln was through by 5 p. m. on the 5th. To put the other chaln through 
would require only an hour. The wrecking party at once started for Port 
Huron, reaching that place about 11 p. m. The entlre day and nearly ail 
the nlght of the 6th was spent pumplng out the pontoons and gettlng them 
ready for service. The wrecking party left Port Huron with the pontoona 
early in the morning of the 7th and got to the dock near the wreck on the 
evening of that day, too late to go to work. On the precedlng day Nowlln 
sent one Brown, an experlenced wrecker, to act as mate of the Groh during 
wrecking opérations, with the understanding that Brown was to measurably 
represent appellant, and was to be pald by the latter in case McMorran re- 
fused to pay him. Brown went to Port Huron, was employed by McMorran, 
jolned the wrecking party there and went to the wreck wlth the pontoons, 
romaining until the wrecking opérations were flnlshed. On December Tth, 
the day the wrecking party reached the dock wlth the pontoons, Nowlln wlr- 
ed McMorran: "Unless you recel ve other instructions from me, délirer Rosa 
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to Détroit. Wire progress made." During the 8th, 9th, and lOth the weather 
was too rough to work. On the llth the ehains under the Ross were picked 
up. hooked onto the pontoons and were about ready for a lift. Before the 
lift was completed a strong wind sprang up, making it impossible to go on 
with the work. Before the wreck was left, the pontoons were sunk from 
wlthin 10 inches to 2 feet of their tops. Three days later, and as soon as the 
storm permitted, the party returned to the wreck and found the pontoons had 
broken loose, one going far away to the eastward and the other lying near 
the wreck, tipped over, but not against the wreck. Ice had ali-eady begun to 
form. It was decided that It was too late In the season to raise the boat, 
and the pontoons were with difficulty gotten away and into port. Brown 
made a Personal report to Nowlin of the wrecking opérations. On Decem- 
ber 19th McMorran wrote Nowlin as follows: "Referring to steamer Myrtie 
Ross, would say that owing to the constant blowing, the wind and ice going, 
we are obllged to discontinue opérations on the steamer, and shall not be 
able to do any more untll sprlng, unless weather should turn warm." No 
reply to this letter was made. 

On June 6th followlng, the wrecking party, after two days "sweeping," 
found the wreck. The bulwarks, rail, deck frames and afterdeck and the 
upper Works generally were gone. The stem was found eut offl a foot and a 
half above the deck at the hawser pipes, the anchor was pulled way out on the 
chain, and the rudder was about 25 or 30 feet astern, the boat sitting up 
straight, sunk in the mud, 10 feet aft and 6 feet forward. By June 18th the 
Ross was raised. In the opération a hole was eut through the deck and a 
chain put under the deck beam to assist in pulling the boat out of the mud. 
On June 18th McMorran wrote Nowlin: "Are y ou prepared to receive and 
pay for delivery of the steamer Myrtie Ross? I expect she wlU be at Marine 
City today or tomorrow." Nowlin refused to receive the boat or to pay the 
contract price for raising her, claimlng that McMorran had not carried out 
his contract, and demanded damages for the alleged breach. The boat was 
libeled for the contract price of $1,000, together with $300 additlonal (or six 
days' services of the Grob during the time Nowlin was declinlng to receive 
the Ross. Pending the libel proceedings, the boat was sold to McMorran for 
$900. The appellant's answer to the libel alleged an absolute guaranty by 
McMorran to raise the Ross and to deliver her In good condition at Détroit 
or Marine City during the fall of 1900; alleged that the llbelant had aban- 
doned work on the steamer in December, when It was possible by due diligence 
to raise and deliver her that fall, and admltted a refusai to pay the contract 
price untll the damages were adjusted. Appellant flled aiso a cross-libel, 
settlng up the same absolute guaranty to raise and deliver the Eoss during 
the fall of 1900 for the price stated, charging a breach of that agreement, the 
unnecessary abandonment of work in the fall, and alleging that by reason of 
defectlve appliances used and appellee's négligence, Including the leaving of 
the Ross exposed during the winter to the forces of wind, waves, and Ice, 
the boat had been practically ruined, and appellant damaged to the" extent 
of $6,000. 

The district judge found that no uncondltlonal agreement was made by Mc- 
Morran to raise and deliver the boat that fall, but that the contract was only 
to attempt to do so, weather and ice permltting ; that McMorran began and 
prosecuted the wrecking opérations with due diligence and with eare and 
skill, and was obliged to suspend on December llth, on account of bad weather 
and ice; and that the injuries to the Ross were not occasloned by McMor- 
ran's négligence or default Decree was entered in favor of McMorran for 
$1,300. 

Upon this appeal, the errors assigned are thèse: (1) That the court erred 
in ordering and deereeing the recovery by llbelant of the sum of $1,300 and 
Interest on $1,000 from June 18, 1904. (2) That the court erred in not sus- 
taining appellant's cross-blU. (3) That the court erred In dlsmissing appel- 
lant's cross-bill. (4) That the court erred In not awarding damages In favor 
of the appellant and against llbelant, on appellaut'B cross-bill. 

J. H. Clark, for appellant. 
F. H. Canfield, for appellee. 
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Before SEVERENS and RICHARDS, Circuit Tudges, and 
KNAPPEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). 
Rule 11 of the Circuit Court of Appeals (150 Fed. xxvii, 79 C. C. A. 
xxvii) requires the appellant, in assigning the errors, to "set eut sepa- 
rately and particularly each errer asserted and intended to be urged." 
Under the repeated décisions of this court, and of others of the Courts 
of Appeals the assignments of errors presented are too vague and in- 
definite to comply with this rule. P. P. Mast & Co. v. Superior Drill 
Co., 154 Fed. 45, 50, 83 C. C. A. 157; Deering Harvester Co. v. 
Kelly, 103 Fed. 261, 43 C. C. A. 225; McFarland v. Golling, 76 
Fed. 23, 32 C. C. A. 23; Smith v. Hopkins, 120 Fed. 921, 57 C. C. 
A. 193; United States v. Lee Yen Tai, 113 Fed. 465, 51 C. C. A. 
399 ; United States v. Ferguson, 78 Fed. 103, 24 C. C. A. 1 ; Grape 
Creek Coal Co. v. Farmers' Loan & Trust Co., 63 Fed. 891, 12 C. 
C. A. 350; Doe v. Waterloo Mining Co., 70 Fed. 455, 17 C. C. A. 190. 
The rule, however, provides that "the court at its option may notice 
a plain error not assigned." We hâve exercised this option, and hâve 
examined the record for the purpose of determining whether appel- 
lant is entitled to relief under the rule. 

1. What was the contract between the parties? This is purely a 
question of fact, and is so conceded by counsel for both sides. The évi- 
dence as to what occurred at the interview between Nowlin and Dief- 
fenbach, on November 27th, is conflicting, the former claiming that 
an agreement was reached for the raising of the boat that fall, leav- 
ing only the question of whether McMorran would take less than 
$1,000, while Dieffenbach claims that no terms were agreed upon. 
The question must largely be dedded by référence to the correspond- 
ence between and conduct of the parties, and the practical construc- 
tion thereby placed by them respectively thereon. Considering this 
correspondence and conduct of the parties, we are satisfied that the 
contract made by McMorran was not to raise the boat in any event 
that fall, but to attempt to so raise and deliver her, weather and ice 
permitting. Among the considérations which prompt us to this con- 
clusion are thèse: The suggestion in Nowlin's letter of November 
30th, that McMorran should proceed to raise the boat at once, scarce- 
ly accords with the existence of a guaranty to raise the boat at ail 
hazards during that season. McMorran's letter of December Ist, in 
which he states merely that he will attempt to raise and deliver the 
boat, weather and ice permitting, is out of harmony with an alleged 
understanding on his part that he has guaranteed to immediately 
raise and deliver the boat. A récognition of McMorran's construction 
of the contract is further evidenced by the fact that no protest was 
made by Nowlin against the quitting of the work on December 15th, 
even upon the receipt of McMorran's letter of December 19th, stating 
that no more work could be done that fall, and especially in view 
of the fact of Brown's report to Nowlin of the wrecking opérations. 
We are further impressed by the fact that Dieffenbach had, at the time 
of his interview with Nowlin, no actual knowledge of the condition 
of the wreck or of the work to be done upon it, and with the im- 
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probability that, without such knowledge, and in view of the lateness 
of the season and the danger of immédiate stoppage of the work by 
weather and ice, an experienced wrecker would hâve been so apparent- 
ly imprudent as to enter into a guaranty to raise the boat in any event. 
It is sufficient to say, without further détail of reasons prompting the 
conclusion, that, in our opinion, the district judge rightly construed 
the contract between the parties. 

3. Was the failure to raise the boat during the fall due to a lack of 
diligence in the wrecker? It was certainly the wrecker's duty to ex- 
ercise reasonable diligence toward efïecting the raising of the boat. 
What is reasonable diligence must be measured by the attending cir- 
cumstances, taking into account the lateness of the season and the 
liability to interruption by storm and ice. In this case a higher de- 
gree of diligence was required than would hâve been necessary ear- 
lier in the season. The only respects in which it can seriously be 
suggested that the wrecker failed in his duty of diligence is in not 
employing two divers for work at the same time, in not carrying on 
the work of putting chains under the wreck during the night as well 
as day, and in not having the pontoons available, so as to avoid in- 
terruption of the work by going after them. Upon the question of 
the reasonable requirement of two divers and of a double equipment 
for day and night work, the testimony of those experienced in the 
business is conflicting. On the part of the appellant several witnesses 
testified that in their judgment, at that season of the year and under 
the circumstances shown, two divers should hâve been used at the 
same time and the work carried on both night and day. On the con- 
trary, an equal number of witnesses (aside from Diefifenbach) and 
of apparently equal competency, testified that under the circumstances 
shown, and during the work of putting the chains under the boat, 
preparatory to lifting, it would hâve been unusual and extraordinary 
to work two divers at once and to work nights ; the drift of some of 
this testimony being that two divers could not well work to advantage 
together, and that jetting could not well be carried on at night; some 
of the witnesses drawing a distinction in those regards between wreck- 
ing by means of lightering or patching and deep-water wrecking by 
pontoons, such as employed hère. Upon the whole, we are the more 
impressed with the contention of the appellee, and are inclined to the 
view that there was not such apparent exigency as to require what 
would apparently hâve been an unusual degree of expédition. Several 
considérations, apart from the direct testimony of the experts, fortify 
us in this view : It was greatly to the interest of the appellee to finish 
the work as speedily as practicable. On December Ist, immediately 
upon the acceptance of McMorran's terms, the latter started promptly 
for the wreck, without waiting for reply to his communication, and 
there is no room for complaint that time was lost by failing to work 
nights, except during the work of putting the chains under the boat. 
The testimony does not satisfy us, either through the amount of com- 
pensation provided or otherwise, that the parties contemplated the un- 
usual night work by divers. 

As to the pontoons: Manifestly, had Dieflfenbach taken the pon- 
toons with hira when he first went to the wreck, the work of getting 
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the chaîns under the Ross would hâve been delayed by practically the 
time required to pump out the pontoons, and by the additional time 
that would be required in getting to the wreck with them, as the 
Groh or some other boat was evidently needed for pumping out the 
pontoons, and the small distance between Port Huron and thç wreck 
required but little time for traveling, and this was done nights. The 
préparation of the pontoons required an entire day and the greater 
part of the following night. There is, moreover, apparently some 
force in the suggestion that it could not be surely known until the 
wreck was examined whether the pontoons could certainly be used, 
although their use was contemplated ; and the work at the wreck 
would apparently hâve been hampered to some extent by the neces- 
sity of caring for the pontoons while awaiting their use. Uniess, 
therefore, the circumstances were such as to hâve made it incumbent 
on the appellee to provide an additional tug and crew for preparing 
and taking charge of the pontoons, it would not appear that appellee 
unnecessarily delayed the raising of the Ross by going back after the 
pontoons. We are not satisfied that the exigencies were such as to 
require such additional tug and crew, or that such course was con- 
templated by either party. We are not convinced that the District 
Judge erred in his conclusion that the appellee had prosecuted the 
work with due diligence. 

3. Is the appellee responsible for the injuries suffered by the Ross 
after wrecking opérations were begun? It follows from the conclu- 
sion that lack of diligence in the work of wrecking is not satisfactorily 
shown, that appellee should not be held responsible for injuries by 
the éléments, as ice and sea, or from passing boats. Appellant con- 
tends, however, that substantial injuries were occasioned by the ac- 
tion of the pontoons during the storm which raged from December 
8th to lOth, while the pontoons lay near the wreck. The wrecking 
work having been under prosecution in good faith, the burden is on 
appellant to show négligence, and the judgment of the wrecker should 
not be weighed with scrupulous nicety. Gilman v. The Tyler, 3 
Woods, 111, 113, Fed. Cas. No. 5,446. While there is évidence tend- 
ing to show that the pontoons were left where they might, through 
the action of the storm, strike the wreck, and that substantial injuries 
were caused by such action rather than by the heavy ice or by passing 
boats, we are strongly impressed with the testimony to the contrary, 
cspecially that of the diver, whose means of observation were better 
than those of any other witness. His testimony related to the con- 
dition of the Ross not only before the wrecking opérations were begun 
(before detailed) and again following the storm of December 8th to 
lOth, but also at the time the wreck was raised in June. His testi- 
mony is explicit that the situation of the pontoons was such that they 
could not hâve struck the Ross in such way as to cause the damage 
appearing in the spring. He fortifies this statement by testimony that 
after the December storm he went down and made the lifting chain 
fast to the wreck, so he could find it on his return; that at that time 
the wreck was in substantially the same condition as when it was iirst 
examined ; that the only damage done by the wrecking opérations was 
the breaking ofï of the spar. It is not without significance that 
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Brown, who, as before said, in a measure represented Nowlin in the 
wrecking opérations and who had had two years' wrecking expéri- 
ence, although produced as a witness for appellant, gave no testimony 
as to the causing of any damage by the pontoons. 

On the whole, we are unable to see that the District Judge has 
erred in his conclusion that the appellant has failed to sustain the bur- 
den of proof that the injuries in question were due to the négligence 
of the wrecker. 

The decree appealed from is affirmed. 

NOTE. — The tollowing is the opinion of Swan, District Judge, in the Dis- 
trict Court: 

SWAN, District Judge. The Ilhel In thls case was flled to recover com- 
pensation for the services of libelant's wreclîlng outfit in ralsing the steamer 
Myrtie M. Ross which was, in the latter part of November, 1900, whlle cross- 
Ing Lake St. Clair, laden with a cargo of coal, swamped and sunk. The 
claim of the libelant Is for $1,300, with Interest. A cross-libel was flled by 
the owner of the Myrtie M. Ross, who allèges that he made a contract with 
McMorran to ralse the steamer for the sum of $1,000 for which McMorran 
was to deliver her in good condition at Marine City or Détroit durlng the 
fall or winter of 1900, and for such services libelant agreed to pay $1,000; 
that the contract was partly oral and partly In wrlting. The proofs show 
that on the 27th of November, 1900, Nowlin and one Capt. Oarry went to 
Port Huron for the pnrpose of getting the necessary ald to ralse the boat. 
Libelant McMorran was not at home, but some negotiations were had be- 
tween Nowlin and one DiefCenbach, who was the manager or wreck master 
of the wrecking outfit. Dieffenbach refused to make a price to Nowlin for 
the services contemplated. Nowlin offered to pay $800 for the work, but 
DieJfenbach would not close a contract at that figure wlthout submitting 
the matter to McMorran. Nowlin and his companion left Port Huron with- 
out seeing McMorran, but It was arrangea with Dieffenbach that he or Mc- 
Morran would wlre Allen L. Nowlin, the brother of respondent and cross- 
libelant, at Détroit, the next day, the lowest price for which McMorran 
would raise the boat. The following day Allen L. Nowlin received from Mc- 
Morran a telegram addressed to himself at Détroit which reads, viz. : "One 
thousand dollars Is the least." November 30th, two days after the tele- 
gram was sent, Allen L. Nowlin wired the Port Huron Wrecking Company, 
which represented McMorran, "You can hâve the Job raislng Ross; letter 
wlll follow." The letter of A. L. Nowlin mentloned In the telegram Is dated 
Clarence, Mlch., November 30, 1900, and reads as foUows: 

"Port Huron Wrecking Co., 

"Gentlemen: Telegraphed you thls p. m. that I would accept your offer 
In raising and delivering boat Myrtie M. Ross Into port elther Marine City 
or Détroit, will let you know later on which place I wish same delivered at. 
Wlll send a man to go with you when you are ready ; you to proceed to 
raise boat at once. Better wlre me as soon as you are ready to start so I 
can send man on. We wlll require you to put three chalns under boat when 
raising her as we do not wish to hâve her stralned, and I believe thls Is the 
understanding with you. 

"Yours truly, A. L. Nowlin." 

This correspondence Is claimed to constitute the contract between the 
parties for raising the boat, or, as it Is put in the brlef of counsel for the 
Myrtie M. Ross — that is, the verbal agreement made by Arthur W. Nowlin 
and Mr. Dieffenbach in the présence of Capt. Oarry ; together with the tele- 
gram of the Port Huron Wrecking Company dated November 28, 1900; re- 
spondent's telegram of November 30, 1900, and the letter of even date there- 
in mentloned. The theory of this contention is mainly that the Port Huron 
Wrecking Oompany's telegram In connection with Nowlin's negotiations with 
Dieffenbach eompleted the contract. Nowlin returned to Détroit where he 
found a letter from McMorran bearing date December 1, 1900, as follow»; 
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"Allen h. Nowlin, Détroit, Michigan. 

"Dear Sir: We hâve your favor of the 30th relative to the ralsing of the 
Myrtle Ross. Wé wlll attempt to ralse and dellver lier at Marine City or 
Détroit, weather and Ice permltting, but wlth the understanding that if the 
Ice is not such that It Is safe to go to Détroit that we may hâve the op- 
tion of taklng her to the nearest point of safety and that the money for 
raislng her, vlz., $1,000, to be pald as soon as the boat Is ralsed and de- 
livered at the nearest point possible from vphere she now lies. We v?ill start 
getting chains under her at once In accordance with your wlshes. Please let 
me know at once. 

"Yours truly, Henry McMorran. 

Nowlin testifles that he did not recelve thls letter untU some time after he 
had accepted Mr. McMorran's offer of $1,000 owing to the fact that he w&a 
eut of the City. The proofs do not show that McMorran made any offer as 
respondent claims. On the contrary the letters and telegrams prove that 
libelant on Novemher 28th wired as Dieffenbaeh had promised, that $1,000 
would be the lowest price for which he would contract. After the receipt 
of Nowlin's telegram of November 30th quoted above, and calling his at- 
tention to a letter which would follow, McMorran neither wired nor wrote 
Nowlin any communication except that of December 1, 1900. And while 
Nowlin's telegram of November 30th says "you can hâve the job," etc., and 
the letter of that date, which last could not hâve reached McMorran untll 
the Ist day of December, 1900, until he, McMorran, wrote the letter of Decem- 
ber Ist which Is his final and deflnite action upon the telegram and letter of 
Nowlin just mentioned, McMorran's letter of December Ist is therefore the 
answer to Nowlin's telegram and letter of November 30th. He does not con- 
tract to raise the Ross, but limlts his engagement to "an attempt," condl- 
tloned on weather and Ice permitting ; the payment upon performance of the 
price to be paid, and the right to dellver the Ross at the nearest safe port 
if ice prevented taklng wreck to Détroit. The letter closes: "Please let 
me know at once." Nowlin made no answer to this letter or its closlng 
request. Nowlin States that he did not reeeive It until some days after 
it was mailed. The fact remains that he received it, and never dissented 
from or objected to the terms it specifled as the conditions on which libelant 
would undertake the work, nor yet to the qualification of llbelant's under- 
taking contained in the words, "we wlll attempt to ralse and deliver her at," 
etc. In short Nowlin's letter of November 30th subjoined to his telegram of 
that date contains certain conditions qualifying the telegram. Libelant an- 
swered thèse with hIs letter of December Ist stating the terms on which he 
would attempt the work, etc., and requested an answer. Nowlin failed to 
answer although he knew that libelant had eommenced work on the wreck. 
Nowlin therefore is estopped to deny that llbelant's undertaking was neither 
absolute nor to be performed in any given number of days and that libelant 
was working under the terms of his letter of December Ist. McMorran sent 
his wrecking outflt to the Ross at once on December Ist, and, after working 
there many days, cold weather and the wlnd prevented a continuance of the 
wrecking opérations, and the effort to raise the steamer that fall was sus- 
pended until sprlng, when the vessel was raised In the month of June. 

It is the claim of the cross-libelant that in the performance of the work in 
the spring the steamer was greatly Injured (although he does not abandon his 
claim that the work was done under the contract alleged to hâve been creat- 
ed by the correspondence), and damages are claimed to the amount of $6,000 
for the total loss of the vessel inasmuch as she was so injured that she had 
to be practically rebullt. It is aiso chargea that injuries were occasloned by 
the manner in which the work of the wreckers was done in ralsing the Ross. 
Another charge is that the work was not prosecuted with diligence, and that 
it should bave been done in four or flve days, and that it could hâve been done 
in that time if a larger equipment had been provided and the pontoons had 
been brought to the work at the time the preparatory work was done upon 
the steamer to put her In readiness for use of the pontoons. Thèse complalnts 
bave been the subjeet of a large amount of testlmony which Is confiictlng and 
Irreconcllable. 
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The clalm of the libelant Included not only the $1,000 whlch McMorran 
agreed to accept and which was to be paid, as he states in hls letter of Decem- 
ber Ist, as soon as the boat was ralsed and dellvered, but also for six days' 
delay on the part of Nowlln In not meeting his payment, and detaining the 
steamer by refusing to accept delivery of the vessel and otherwise, whereby 
libelant lost the use of the wrecking steamer Mary Groh whlch was used in 
raising the Myrtie M. Ross, the services of which were worth $50 per day. 
Many criticisms are made by Nowlln upon the manner In which the work was 
donc, includlng damages to the boat in the work of raising which are not sus- 
tained by the testlmony. After the suspension of the work, December 19th, 
for the wlnter, because of the weather conditions whlch prevented Its contlnu- 
ance, the steamer Myrtie M. Ross lay sunk ail winter. The évidence pre- 
ponderates that the damage she recelved was caused by the Ice during the 
wlnter ; that It was impossible to continue the work, and that libelant was not 
in fault for postponing It. Another charge is that libelant was guilty of 
négligence which prevented the rlslng of the Ross before the close of naviga- 
tion because the pontoons were not brought down to the wreck when the steam- 
er flrst came, whereby she was compelled to retum and lost a day's work and 
was not able to complète the work before winter set in. The testîmony as 
to whether conditions from and after December 19th shows that the veloclty 
of the wlnd and the low température were such as to prevent further opéra- 
tions. The wrecking steamer was In charge of libelant's employé, a compé- 
tent master, and its conduct was commltted to his judgment. There is no évi- 
dence Impugning the wreck master's competency. Indeed, one of the cross- 
Ubelant's witnesses testlfles that whether the pontoons should hâve been 
brought down earlier was a matter upon which judgments mlght differ. The 
f act that others would hâve brought the pontoons to the wreck when the work 
was begun does not condemn the master's judgment. The Star of Hope, 9 
Wall. 230. 

A further charge is that the fallure to ralse, before the weather and lee 
conditions made it Impossible, was in part caused by fallure to work nlghts In 
raising the wreck, and doing the work for whlch divers were requlred for that 
purpose. Thls ground is negatlved, I think, by a prépondérance of testlmony, 
that the nlght work requlred could not be satlsfactorlly done, and no fault can 
be Imputed to libelant for not prosecutlng the work at nlght although the sea- 
son was late. The contract dld not call for It, elther expressly or by Impli- 
cation ; nor dld the negotiatlons had wlth Dleffenbach at Port Huron accord- 
Ing to his own testlmony require It. There are other charges less Important 
which are set forth In the cross-libel, but thèse are not sustalned by a pré- 
pondérance of testlmony. 

The libelant Is entltled to a decree for the amount claimed In hls llbel, name- 
ly, $1,300, $1,000 whereof was speclfled as the compensation whlch he was to 
hâve recelved upon delivery of the wreck at the designated place, and $300 for 
the détention of hls wrecking steamer from June 18th to June 24th, inclusive. 

The cross-llbel must be dlsmlssed wlth costs. The libelant Is also entltled 
to interest on the $1,000, and to costs. Thls compensation Is based upon the 
agreement of the parties evidenced by McMorran's letter of December 1, 
1900, whlch is the measure of hls rlght to recovery for the wrecking opéra- 
tions and for the détention of the wrecking steamer by NowUn's refusai to 
accept the Ross In the followlng June. 



WESTERN LUMBER CO. v. WILLIS. 

(Circuit Court of Appeals, Nlnth Circuit. Marcb 7, 1908.) 

No. 1,466. 

1. CoNTEACTS— INTERPRETATION— Relation of Parties. 

In the interprétation of a contract, the court may consider the relation 
of the parties, thelr connection wlth the subject-matter of the contract, 
and the circumstances under whlch It was made, and détermine the In- 
tention from the entlre agreement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracta, | 752.] 
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2. Same— Impossibilitt of Perfobmance. 

Plalntliï agreed to point ont public lands to defendant's tlmber In- 
specter who would estimate the tlmber, whereupon défendant would ac- 
quire It from the government by selecting the same in lieu of forest 
réservation lands after aequlrlng the rlght to make such sélection by 
purchase from persons holding forest reserve lands as authorlzed by Act 
Cong. June 4, 1897, c. 2, 30 Stat 36, and would pay plaintlff $1 per 1,000 
feet of timber on land so pointed out, examined, and estlmated, less the 
eost of purchasing the réservation scrlp necessary to acquire such lands. 
Beld that, as such act constltuted a standing offer by the government to 
exchange any of its lands vacant and open to settlement for a lilie quan- 
tlty of simllar land wlthin a forest réservation, such contract was not ob- 
jectlonable as Impossible of performance; the only lands vifhlch défend- 
ant could acquire by exchange under such act belng lands vacant and 
open to settlement, the tltlo of any of which défendant could acquire by 
the exchange of tltle to forest reserve lands. 

3. Same— Illegality— Public Polict. 

A contract by which plaintlff agreed to point out tlmber lands belonging 
to the United States, subject to exehange for réservation lands and 
which défendant agreed to procure by purchasing the title to réservation 
lands and exchange the same for the lands pointed out, was not illégal 
as agalnst public pollcy because the rlght of exchange created by Act 
Oong. .Tune 4, 1897, c. 2, 30 Stat. 36, was not assignable ; no assignments 
being contemplated by such contract. 

4. Fbauds, Statute of— "Oonteacts foe Beokbb's Sebvices." 

A contract for plalntlff's services in the dlscovery and polntlng out of 
public tlmber lands to defendant's tlmber Inspecter, who was to estimate 
the timber on such lands, and procure tltle thereto in défendant by ex- 
changing forest reserve lands therefor, and pay plaintlff a certain sum 
per 1,000 feet of timber on the land, less the cost of réservation scrip 
necessary to acquire the lands, was not a contract for brokers' services 
In purchasing land withln the Montana Code, requirlng contracts for 
broker's services to be in writing. 

5. Masteb and Sebvan'P— Action poe Compensation. 

Where a complaint for timber cruiser's services alleged that plaintlff 
was to be paid on certain terms for ail land that he should discover and 
point out to defendant's timber Inspecter, which land was to be acqulred 
by défendant in lieu of forest reserve lands under Act Cong. June 4. 1897, 
c. 2, 30 Stat. 36, and Act June 6, 1900, c. 791, 31 Stat. 614, which llmited 
the land subject to such exchange to vacant nonmlneral lands open to set- 
tlement, plaintiff's testlmony that the lands Included were thèse open to 
entry excludlng unsurveyed lands, minerai lands, Northern Pacific Rall- 
road lands, lands appropriated or selected by others, lands not subject 
to entry under the timber and stone act, and lands not patented to the 
défendant, did not create a variance between the complaint and the 
proof. 

6. Same. 

Where plaintlff centracted to point out public timber lands to defend- 
ant's tlmber inspecter who was to estimate the timber thereon and pay 
plaintlff $1 per 1,000, less the cost of réservation scrip necessary to be 
purchased in order to ebtain the lands pointed out by exchange, the con- 
tract excluded lands not accessible or not sufficlently timbered to justify 
thelr exchange, and hence there was no variance between the contract 
pleaded and plaintiff's testimeny that lands that were not estlmated by de- 
fendant's timber inspecter, and which were net accessible or not sufficlent- 
ly timbered to justify thelr purchase, were to be excluded. 

7. Same— QuE.sTieN pok Jury — Pbesumptions. 

In an action for breach of a timber cruiser's contract only covering lands 
sufflciently timbered to justify exchange for resei-vation lands, whether 
certain tracts were in façt excluded for failure to contain a sufflcient 
quantity of timber was for the jury, and it would be presumed, when the 
jury determined that a tract was excluded, it also excluded the testlmony 
relating to the timljer thereon. 
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8. SAME— CONTBACT— BbEACH BY DEFENDANT. 

Where a timber crulser's contract provlded that défendant should pay 
$1 per 1,000 for timber on land pointed out by plaintlff whlch défendant 
would acqulre by exehange for réservation scrip, less the eost of pur- 
chasing the scrip, etc., plaintifC was entitled to recover for lands pointed 
out which were subsequently patented to another because of defendant's 
failure to obtain title from the United States by reason of its delay and 
without fault on plaintiff's part. 

9, Same— Evidence. 

Where a timber crulser's contract required him to point out public tim- 
ber lands, subject to entry to defendant's timber Inspecter, whereupon 
such inspector would estimate the timber on the lands according to whlch 
estimate plalntiff was to receive payment, and such Inspector, though a 
witness, testlfled that he had lest hls field booii, and had no estimâtes 
made by him in 1900 whlch had been sent to defendant's agent who testi- 
fied that he did not Isnow what had beeome of them, plaintlff was entitled 
to prove by another estimator who estlmated the timber on the land In 
that year for another that the land averaged 400,000 feet to each 40-acre 
tract. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

John M. Evans, W. M. Bickford, George F. Shelton, and Charles 
A. Rug-gles, for plaintiff in error. 

Elmer E. Hershey, Thomas C. Marshall, and Henry C. Stiff, for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This was an action at law by the de- 
fendant in error (plaintiff below) to recover from the plaintiff in er- 
ror (défendant below) money alleged to be due upon a contract. The 
contract set forth in the complaint is as follows : 

"That on the Ist day of January, 1900, the sald défendant made and en- 
tered into a contract with the said plaintlff, whereby the said défendant agreed 
wlth the said plaintlff that ail lands that he would discover and point out 
to one G. W. Sparlss, a timber Inspecter In the employ of sald défendant, that 
the sald défendant would bave the sald Sparks estimate the sald timber on 
such lands, and that ail lands so dlscovered and pointed out and Indlcated to 
the sald Sparks, timber inspector of the défendant, aforesaid, the said de- 
fendant would acqulre and purchase said land from the government of the 
United States, by selecting the same in lieu of forest réservation lands, the 
right to make whlch sélections the sald défendant would acqulre by purchase 
from divers and sundry persons of forest reserve lands, sald location or sélec- 
tion being under the act of June 4, 1897, commonly known and what is 
called forest réservation scrip, and that the sald défendant would pay to the 
said plaintiff one ($1.00) dollar per thousand feet for every thousand feet of 
timber on lands so pointed out, examined and estlmated by the sald Sparks, 
less the cost of purchaslng the scrip necessary to sélect, locate and acquii'e 
sald lands." 

The breach of the contract, as charged in the complaint, is as fol- 
lows: 

"That, pursuant to said contract, this plaintiff began work for the said 
défendant in January, 1900, and in and about the performance of the con- 
tract as agreed to be done and performed by him, and in pursuance thereof 
dlscovered, pointed out, and indicated to the said Sparks lands meeting ail the 
requirements of the said contract, and the same were Inspected and estlmated 
by the sald Sparks and the timber found to be standing thereon amouated to 
eeventy-three million flve hundred thousand (73,500,000) feet, whlcb at one 
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($1.00) dollar per 1,000 feet, would amount to seventy-three thousand flve 
hundred ($73,500) dollars; that the cost of scrlp so-calléd, or, in faet, forsst 
réservation lands, necessary to be relinquished to acquire the above timber 
lands at the time was and Is fortj--four thousand one hundred ($44,100) dol- 
lars, leaving a net balance due to the said plaintlfC on account thereof of the 
sum of twenty-ntne thousand four hundred ($29,400) dollars." 

The défendant in its amended answer denied the existence of any 
contract between the plaintiff and the défendant as set forth in the 
complaint; denied that the plaintiff had done or performed any work 
under any such contract for the défendant, or that there was any 
amount due or owing from the défendant to the complainant as al- 
leged in the complaint. The statute of limitations was also pleaded 
as a separate défense. In the reply the plaintiff denied the affirma- 
tive allégations of the amended answer. 

The case was tried by the court with a jury and resulted in a ver- 
dict for the plaintiff in the sum of $3,650. The case is hère upon 
writ of error. 

Before the introduction of testimony, counsel for the défendant 
objected to the introduction of évidence upon the ground that the 
complaint did not state a cause of action against the défendant. The 
objection was overruled, and the ruling of the court is assigned as 
error. It is contended that the contract alleged in the complaint was 
upon its face impossible of performance, and therefore void, for the 
reason that the considération of the contract was to be determined 
exclusively upon the basis of the purchase by the défendant from the 
government of the United States of ail lands pointed out by the plain- 
tiff, and that, as the défendant could not compel the United States 
to sell ail of the lands pointed out by the plaintiff, the contract was 
impossible of exécution. In the interprétation of a contract, the court 
may consider the relations of the parties, their connection with the 
subject-matter of the contract, and the circumstances under which 
it was made. Rock Island Ry. Co. v. Rio Grande R. R., 143 U. S. 596, 
609, 13 Sup. et. 479, 36 L. Ed. 377. In construing a contract, the 
intention is to be coUected, not from detached parts of the contract, 
but from the whole of it. Canal Co. v. Hill, 15 Wall. 94, 103, 31 
L. Ed. 64 ; 9 Cyc. 579. The method of procédure which the défend- 
ant was to pursue in purchasing from the government the lands point- 
ed out by the plaintiff is stated in the contract set forth in the com- 
plaint. The lands were to be purchased from the government by 
selecting the same in lieu of forest reserve lands, and the right to 
make such sélections the défendant was to acquire by the purchase of 
lands from the owners of forest reserve lands. The exchange was to 
be made under Act June 4, 1897, c. 3, 30 Stat. 36, which reads: 

"That 1-n cases In which a tract covered by * ♦ • a patent Is included 
within the limita of a public forest réservation, the settler or owner thereof 
may, if he desires to do so, relinquish the tract to the government, and may 
seleet in lieu thereof a tract of vacant land open to settlement not exceeding 
in area the tract covered by hls claim or patent ; and no charge shall be made 
in such cases for making the entry of record or issuing the patent to cover 
the tract selected." 

We find this act to be a standing offer on the part of the govern- 
ment to exchange any of its land that is vacant and open to settle- 
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ment for like quantity of similar land within a forest réservation for 
which it had previously issued a patent. Olive Land & Development 
Co. V. Olmstead (C. C.) 103 Fed. 568, 573 ; Cosmos Exploration Com- 
pany y. Gray Eagle Oil Co. (C. C.) 104 Fed. 20, 40-41. There is 
also a provision relating to the terms upon which lands vacant and 
open to settlement may be exchanged for an unperfected bona fide 
claim within a forest réservation, but that provision has no bearing 
in this case. Manifestly the only lands which the défendant could 
acquire by exchange with the United States under the act of June 
4, 1897, were lands of the United States that were vacant and open to 
settlement; and the title to ail or any of such lands the défendant 
could acquire by the exchange of title to forest reserve lands. The 
contract in this respect was not only possible of performance, but 
the United States invited ail persons holding title to the lands with- 
in forest reserves to corne forward and exchange such title for title 
to any lands that it might hâve elsewhere vacant and open to settle- 
ment. It was the policy of the government to make such exchanges 
that the forest reserves might be free from occupation by settlers; 
and the services which the plaintifif contracted to perform in discov- 
ering and pointing out lands of the United States vacant and open 
to settlement were to be rendered for the purpose of enabling de- 
fendant to make sélections of such lands to be received in exchange 
for the title to forest reserve lands. There is certainly nothing in 
such a contract legally impossible of performance. 

It is further objected that the contract is illégal as being against 
public poHcy, and therefore void. It is said in support of this ob- 
jection that the right created by the act of June 4, 1897, is a personal 
right, and is not assignable. Décisions of the Secretary of the In- 
terior are referred to as establishing this rule. John K. McCornack, 
33 Land Dec. Dep. Int. 578 ; Albert L. Bishop, 33 Land Dec. Dep. Int. 
139 ; Heirs of George Liebes, 33 Land Dec. Dep. Int. 458. But the con- 
tract under considération does not provide that the défendant shall 
acquire the title to lands of the United States pointed out by the 
plaintiff by the exchange of forest reserve lands which it is to acquire 
by assignment. On the contrary, it is specifically provided that the de- 
fendant is to acquire the forest reserve lands by purchase. It was to 
become the owner of the lands with full title, and such lands were 
to be exchanged in one transaction for the full title of lands of the 
United States elsewhere vacant and open to settlement. The act of 
June 4, 1897, does not provide that the owner of lands in forest re- 
serve may hâve a floating right to sélect lands elsewhere, or that there 
shall be issued to him a certificate of a right of sélection. No scrip 
in any form is issued by the United States in exchange for title to 
forest reserve lands. The Interior Department, in the exécution of 
this law, has required from the beginning that a relinquishment by 
the owner of forest reserve lands and a sélection by him covering ail 
the relinquished land shall be presented together, ànd the matter dis- 
posed of as a single transaction. The contract in terms referred to 
such a transaction, and was therefore légal. 

It is next objected that the contract was for the purchase of land, 
and that, in order to authorize a person to act as agent for another in 
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purchasing land, the contract, under the Civil Code of Montana, must 
be in writing. The contract was for services to be rendered by the 
plaintiff in the discovery and pointing out of lands to a timber in- 
spector who was to estimate the timber on such lands. The plain- 
tiff was in no sensé employed as an agent or broker to negotiate for 
the purchase of the forest reserve lands, nor was he employed to 
negotiate with the officers of the United States for the exchange 
of such lands for lands of the United States. This was the business 
of the défendant. It was to acquire the forest reserve lands by pur- 
chase, and then to exchange such lands for lands vacant and open 
to settlement discovered and pointed out by the plaintiflf. The plain- 
tiff did not undertake to bring together the défendant and the owners 
of forest reserve lands, nor the défendant and the ofïicers of the 
United States with respect to the transaction mentioned in the con- 
tract, nor did he undertake to render any service in the purchase afid 
exchange of titles. His services, as he stated, were confined to the 
discovery and pointing out of lands to defendant's timber inspector. 

It is next objected that there is a fatal variance between the con- 
tract as set forth in the complaint and the contract as described by 
the plaintifif's testimony. This objection is based upon the provision 
of the contract alleged in the complaint that the plaintiff was to be 
paid upon terms named for "ail land that he would discover and 
point out to one G. W. Sparks, a timber inspector then in the employ 
of the said défendant." In plaintiff's testimony he stated that the 
lands included in the contract were those that were open to entry, 
and he excluded unsurveyed lands, minerai lands, Northern Pacific 
Railroad lands, lands appropriated or selected by others, lands that 
were not subject to entry under the timber and stone act, and lands 
that were not patented to the défendant. But the contract set forth 
in the complaint had a further provision identifying the land to be ac- 
quired by the défendant as lands to be selected in lieu of forest re- 
serve lands under Act June 4, 1897, c. 2, 30 Stat. 36. By a subsé- 
quent act, approved June 6, 1900 (31 Stat. 614, c. 791), it was pro- 
vided that ail sélections of land in lieu of a tract covered by an un- 
perfected bona fide claim, or by a patent, included within a public 
réservation, as provided in the act of June 4, 1897, should be con- 
fined to vacant surveyed nonmineral public lands which are subject to 
homestead entry, not exceeding in area the tract covered by such 
claim or patent, provided that nothing in the amendatory act should be 
construed to affect the rights of those who previous to October 1, 
1900, should hâve delivered to the United States deeds for lands with- 
in forest réservations and made application for spécifie tracts of lands 
in lieu thereof. The act of June 4, 1897, as amended, plainly excluded 
the lands described by the plaintiff in his testimony as not within the 
terms of his contract. And, as the lands described by plaintiff as 
being excluded from the contract were not vacant lands open to 
settlement under the act of June 4, 1897, or the amendatory act of 
June 6, 1900, there was no variance between the contract as alleged 
in the complaint and the contract as described by plaintiff in his tes- 
timony. 



WESTSRN liUMBSB OO. T. WILLI8. SI 

It is further objected that the plaintiff in his testimony excluded 
lands that were not estimated by the timber inspecter, lands that were 
not accessible, and lands that were not sufficiently valuable for the tim- 
ber standing thereon to warrant their purchase, and that there was a 
variance in this respect between the contract set forth in the complaint 
and the contract described by the plaintiff in his testimony. The con- 
tract as set forth in the complaint, interpreted reasonably and as a 
whole, also excludes such lands. The lands were to be discovered and 
pointed out by the plaintiff to a timber inspecter who was to estimate 
the timber on such lands. Manifestly lands upon which there was no 
timber were not to be inspected, and were therefore not within the con- 
tract. But the fact that lands were discovered and pointed out by the 
plaintiff and were timber lands of the United States vacant and open 
to settlement did not necessarily bring them within the terms of the 
contract. They were to be selected by the défendant, and it was to 
pay the plaintiff, for services in discovering and pointing out such 
lands, $1 per 1,000 feet of timber on such lands examined and esti- 
mated by the timber inspecter, less the cost of purchasing the forest 
reserve lands necessary to locate and acquire said lands. If lands 
discovered and pointed out by the plaintiff did not hâve an estimated 
quantity of timber sufiScient to pay thèse expenses, plaintiff's services 
would be idle and useless and without any compensation. It is there- 
fore clearly within the terms of the contract that the lands plaintiiï 
would discover and point out should be estimated by the inspecter, that 
they were to be accessible lands, and lands sufficiently valuable for the 
timber standing thereon to warrant their purchase. It is also equally 
clear that lands that did not corne within thèse requirements were ex- 
cluded from the terms of the contract as set forth in the complaint. 
There is, therefore, no variance between the contract and plaintiff's 
testimony in this respect. 

A number of objections are made that testimony was admitted as te 
the amount of timber standing upon certain tracts of land which it is 
claimed by the défendant were not included in the contract. But 
whether such lands were in fact excluded from the contract was a 
question of fact for the jury te détermine from the testimony, and this 
testimony was directed to spécifie subdivisions of the various sections 
of land, as was also the testimony concerning the standing timber 
on such subdivisions. The presumption, therefore, is that, when thn 
jury determined that a tract of land was excluded from the contract 
it also excluded the testimony relating to the timber en such lands. 

It is objected that testimony was admitted with respect to the timber 
standing on certain sections of land discovered and pointed out by the 
plaintiff to defendant's timber inspecter, but selected by ene Daly fer 
a rival corporation, and fer which Daly ebtained patent from the gev- 
ernment. This testimony was admitted en the claim of plaintiff that 
défendant had an opportunity to acquire the title to thèse lands be- 
tween the time they were pointed out by the plaintiff and their sélec- 
tion by Daly, and that it was no fault of the plaintiff that défendant 
failed to secure title te thèse lands. The plaintiff claimed that, having 
perfermed his part of the contract, thèse lands were included within 
its terms. The question was one of fact for the jury, and the court 
160 F.— 3 
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properly submitted it to the jury for détermination. The claim of the 
défendant that the lands were unconditionally excluded from the terms 
of the contract because no patent was obtained by the défendant for 
the lands disregards the question of fact whether the défendant had 
used due diligence in proceeding to obtain a patent for the lands. 

It is further objected that under the contract the estimate of Timber 
Inspeçtor Sparks as to the quanti ty of timber on the several tracts of 
land inspectedby him was conclusive; that notwithstanding this provi- 
sion of the contract the court admitted the testimony of one Vogel as 
to the amount of timber on certain tracts of land selected by Daly, and 
the court further informed the jury in its instructions that Vogel 
placed the average upon the Daly sélections at 400,000 feet to 40 acres, 
and that such estimate might be used by the jury as the basis for the 
lands embraced in the Daly sélections. Sparks was a witness for the 
plaintifï on the trial. He testified that he had lost his field book, and 
that he had no estimâtes made by him of the timber in 1900 ; that he 
made his report to McLaughlin, the agent of the défendant. Mc- 
Laughlin was called as a witness for the défendant, and testified that 
they had received estimâtes from Sparks for certain tracts of land, but 
did not know what had become of them. Sparks testified as to esti- 
mâtes made by him in 1906. The witness Vogel who was called by the 
plaintifï testified to estimâtes made by him in the year 1900 of the 
timber on the Daly sélections. He stated that the average was 400,000 
feet to each 40-acre tract. The estimâtes made by the witness appear 
to hâve been made about the same time as the first estimate made by 
Sparks,. and, as far as appears from the record, was the best évidence 
available as to the timber on thèse sections in the year 1900 when the 
contract was entered into bétween the plaintiff and défendant. We 
see no error in admitting this testimony or in submitting it to the jury 
with respect to the Daly sélections. 

It will not be necessary to discuss the remaining assignments of er- 
ror. The questions involved are substantially the same as those we 
hâve been considering, or relate to questions of fact submitted to the 
jury by the court with proper instructions. 

The judgment of the Circuit Court is affirmed. 



KENTUCKT DISTILLERIES & WAREHOUSB CO. v. LILLARD et al. 

(Circuit Court of Appeals, Slxth Circuit. March 18, 1908.) 

No. 1,707. 

1. Appeal and Bebob— EiXceptions, BiLt or— Settlbment— Notice— Recobd. 

Notice of the settlement of a blU of exceptions belng necessarlly glven 
by one counsel to the other would not ordinarily appear In the records ot 
tbe court. 

2. BlxcEPTiONS, Bill or— Time— Extension— Motion tob New Tbial. 

Where a motion for a new trial has been made or some other relief 
agalnst the judgment whlch the court has iwwer to grant has been prayed, 
and the court, Instead of dlsmissing the motion, holds It for further con- 
sidération and disposition at a subséquent term, the judgment Is not flnal 
until the expiration ot the term at whlch the court disposes of the objet- 
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tions made thereto, and hence a bill of exceptions settled withln tliat term 
1b in tlme. 

[Ed. Note.— ror cases in point, see Cent Dig. voL 21, Exceptions, Bill 
of, § 69.] 

it, OONTKACTS— COSTEMPOBANEOUS CONSTETJCTION. 

When the construction of a contract is In doubt, the construction whlch 
the parties hâve placed thereon during the course of its exécution may be 
applied. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 11, Contracts, § 753.] 

4. Cdstoms and Usages— PEoor. 

Less distinct and certain proof of the existence of a custom is requlred 
when the parties in making thelr contract apparently hâve In mlnd a 
usage vs'hich, if tangible, may not be so old or universal and unlform as it 
must be to warrant a presumption that the parties knew the custom, 
and contracted wlth référence thereto. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 15, Customs and 
Usages, §§ 41-46. 

Presumptions as to customs and usages, see note to Great Western Me- 
vator Co. v. White, 56 C. O. A. 394.] 

5. Same—Findinus— Evidence. 

Evidence held to Justify a flndlng that a contract for the sale of dlstll- 
lery slops to be dellvered by the distillery company to cattle feeders at 
tlie feedlng lot, whlch had been leased to the distilllng company, was made 
subject to a custom or usage requlrlng such company to equlp the feedlng 
lot wlth pens, troughs, tanks, etc. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Customs and 
Usages, §§ 41-46.] 

6. Sales— OoNSTEUonoN of Conteacp— Delivebt. 

A contract for the sale of distillery slops for feedlng provlded that the 
distillery company would sell and deliver, and défendants would pur- 
chase, recelve, and accept, at the feeding lot recently leased by the dis- 
tilllng company the slop, etc. ; and another paragraph declared that de- 
fendants should hâve the privilège of using the necessary troughs and tubs 
whlch the distilllng company was to place in the feedlng lot so leased. 
Eeld, that such provisions falrly Implied a duty on the part of the dis- 
tilllng company to place the tubs, troughs, etc., in a suitable manner for 
conductlng the feedlng, and that they sUiouId be connected with the tanks 
and tubs by pipes In the usual manner. 

7. Damages— Conteact—Beeach. 

In an action for the price of distillery slops to be used for feeding, de- 
fendant counterclaimed that, by reason of plaintlff's fallure to fumish 
the feedlng lot with sheds, tanks, troughs, pipes, division fonces and 
other facillties for feeding cattle therein, defendant's cattle to the number 
of 1,100 had greatly sufCered from hunger, exposure, and dlsease, from 
whlch many of them dled, and the rest were much diminlshed In weight 
and value from wbat they would hâve been If the lot had been properly 
equipped. There was évidence that 67 of the cattle had dled from starva- 
tlon and from crowding In great numbers aroimd the few troughs that 
had been fumished, and of thelr value. It was also shown that, 1,340 
falled to fatten to the extent they might reasonably be expected to do, 
wlth évidence of such extent, and that thèse cattle became thin. and poor 
and could not be sold for more than 73 cents per hundred pounds less than 
if they had attained the condition they would hâve attalned under condi- 
tions required by the contract, and that extra tlme and labor was neces- 
sary and bestowed, and that extra feed had been supplled to save the fall- 
Ing animais. Held, that such damage was not objectlonable, aa elther 
spéculative or remote. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 15, Damages, || 
65-70.] 
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8. SaUE— EXCESSIVENESS. 

A verdict for défendants on «rach counterclalm for $7,000 was not so 
grossly excessive as to permit a court ot revlew to Interfère. 

9. Samb— DuTT TO MiTiaATE Damages. 

Where a distilllng company under a cattle-feedlng contract was bound 
to construct certain furnishings and fittings In the feedlng lot, but falled 
to do so, the cattle owner was excused from himself provldlng such fur- 
nishings in order to mitigate his damages by the distilllng eompany's re- 
peated promises to remedy Its neglect, so long as the cattle owner had 
ground to expect that such promises would be fulflUed. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 15, Damages, {{ 
124-132.] 

In Error to the Circuit Court of the United States for the Eastem 
District of Kentucky. 

Wm. M. BuUitt, for plaintiff in error. 

L. C. Willis and T. L. Edelen, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The plaintiflf in this cause brought 
suit to recover the balance due from the défendants on a contract for 
supplying them with slops from its distillery, for cattle feeding. The 
défendants admitted the exécution of the contract, and that the slops 
had, in a way, been supplied; but advanced a counterclalm based on 
allégations that the plaintiff had not made such delivery as it was 
bound to do by the terms of the contract, and had otherwise failed to 
perform its stipulations ; for which they demanded damages, to be off- 
set against the demand of the plaintiff, to the extent of its demand, and 
a judgment for the overplus. This counterclalm was rested upon the 
ground that the plaintiff was to furnish the feeding lot with sheds, 
tanks, troughs, pipes, division fences, and other facilities for feeding 
cattle in it, which it had failed to do; and that in conséquence of this 
neglect their cattle, to the number of about 1,100, had greatly sufïered 
from hunger, exposure, and disease, from which many of them died, 
and the rest much diminished in weight and value from what they 
would havc been if the feeding lot had been properly equipped. The 
plaintiff demurred to the counterclaim, and the demurrer was sus- 
tained. The défendants declining to plead further, final judgment was 
entered, and the défendants brought the record hère for review on a 
writ of error. The judgment was reversed. 134 Fed. 168, 67 C. 
C. A. 74. The parties pleaded to issues on the merits. A trial thereon 
by a jury has been had, resulting in the establishment of the counter- 
claim by a verdict and judgment for the défendants for the sum of 
$7,000; and the case is now brought hère by the plaintiff. Counsel 
for défendants make a preliminary objection to the bill of exceptions, 
and move to strike it from the record. The objection is a serious one, 
because the bill of exceptions is indispensable to any effective review 
of the rulings of the court below. 

The facts on which the motion is made are thèse: A judgment in 
favor of the défendants for $7,000 was entered in the usual form on 
October 4, 1905. On the foUowing day, the court being still in session, 
the plaintiff entered a motion for a new trial, and the entry on the jour- 
nal was "the court not being sufïiciently advised on said motion takes 
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time." The court thereupon assigned the motion for argument on the 
3d day of April, 1906. The motion was argued by counsel for both 
parties at a session of the court at Covington, before the commence- 
ment of the next term at Frankfort where this cause was pending. 
The next term of the court at that place passed without any proceed- 
ings in this cause; and nothing further was done until February 27, 
1907, when an order was entered denying the motion for a new trial, 
and giving the plaintiff 60 days within which to prépare and file a bill 
of exceptions. On the 17th of April, 1907, a bill of exception was pre- 
sented to the court by the plaintifï and was allowed by the judge, and 
was filed and ordered to be made a part of the record in the cause. And 
an entry to that eiïect was made upon the journal of that day. It is 
stated by counsel for défendants at the bar that the bill was allowed 
without any notice of its intended settlement, and in vacation. From 
the record it would seem, however, that the court was in session when 
the bill was presented, and, on being allowed by the judge, was ordered 
to be made part of the record, and the record must control. We do 
not intend any implication that we think a bill of exceptions may not 
be settled by the judge in vacation. As to whether notice was given 
of its intended settlement, or whether counsel for plaintifï was présent, 
the record is silent. Inasmuch as the notice if given would pass from 
counsel for one party to those of the other, it would not ordinarily 
appear in the records of the court. No motion was made in the court 
below for amendment of the bill ; nor was any complaint made there, 
nor is there hère, that the bill does not truly and fairly represent the 
proceedings on the trial of the cause. The principal ground on which 
the motion to strike it out is based is that the court lost control over 
the case upon the lapse of the term at which the judgment was entered. 
This is undoubtedly the rule, if at the expiration of the term the judg- 
ment continues final. But if a motion for a new trial has been made 
or some other relief against the judgment which that court has power 
to grant has been prayed, and the court, instead of dismissing the mo- 
tion, holds it for further considération and disposition at a subséquent 
term, the judgment is not final, but subject to the further action of the 
court until the expiration of the term at which the court disposes o^ 
the objections made to the judgment. It is sufficient to cite the cases 
of Merchants' Ins. Co. v. Buckner, 98 Fed. 222, 39 C. C. A. 19, a case 
decided by this court, and the opinion by Judge (now Justice) Day 
in discussing this subject, and Minahan v. Grand Trunk Western Ry. 
Co., 138 Fed. 37, 41, 70 C. C. A. 463 ; citing Ward v. Cochran, 150 
U. S. 597, 14 Sup. Ct. 230, 37 L. Ed. 1195. The motion must be 
denied. 

The contract and the pleadings are fully stated in the report of our 
former décision (134 Fed. 168, 67 C. C. A. 74), to which, to save time 
and space, we refer for détails. Epitomized, the facts are that on No- 
vember 18, 1902, the plaintifï had a distillery in Andersen county, Ky., 
the refuse from which it was intended, as is customary, to utilize by 
feeding it to cattle. The défendants owned a 30-acre lot adjacent to 
the distillery, and proposed to engage in cattle feeding. And on that 
day, and the day following, the parties — that is, the distillery company 
and the Lillards — ^made two written agreements. By one, the Lillards 



38 160 FEDERAL KEPOKTER. 

kased their lot for the term of 10 years to the cotnpany at an annual 
rental of $250 for the purpose of enabling the company to furnish 
cattle-feeding grounds to those who would purchase the slops and use 
the grounds for the feeding. The other was a contract whereby the 
company agreed to furnish the Lillards with ail the slop made from 
the daily consumption of 1,200 bushels of grain from December 25, 
1903, to May 25, 1903, and deliver it at the feeding lot which it was 
leasing from the Lillards. The principal controversy is over the con- 
struction and effect of the stipulation in the contract about the delivery 
of the slop to the défendants ; and more particularly upon the efifect of 
a usage or custom which, as the défendants pleaded, existed in that 
locality, requiring the seller of slops to furnish to the vendee a feed- 
ing lot provided with sheds, tanks, troughs, pipes for delivering the 
slops to the troughs, and other facilities necessary for the use of the lot 
for feeding the slop to cattle. And we may reniark, in passing, that it 
was because of the error of the court below in holding that such a 
custom was répugnant to the express stipulations of the contract we 
reversed the judgment on the former hearing. Upon the trial which 
has since been had, the lease and the contract were put in évidence. A 
considérable number of witnesses were prodyced by both parties who 
gave testimony concerning the existence of the usage which the de- 
fendants claimed to hâve existed, and further testimony was given 
in regard to the fault of the plaintifï in neglecting to furnish the 
grounds with the facilities for the delivery and feeding of the slop 
as it was claimed it should hâve done, and the damages resulting thercT 
from. Evidence was also given in regard to the failure of the défend- 
ants to relieve themselves from the conséquences of the neglect of the 
plaintifï, by themselves procuring and constructing in the yard the re- 
quired furnishings. SevCral exceptions were taken by the plaintifï to 
the rulings of the court upon the trial. But counsel for the plaintifï 
has brought the questions involved within easy compass by stating 
them as foUows: 

"(1) There should hâve been a peremptory instruction In favor of the Ken- 
tucky Company, because the Llllard Bros, dld not prove the existence of any 
evistom or usage which required the Kentucky Company, to equip the feeding 
lot with pens, troughs, tanks, etc. (2) The damages are not sufflciently proven, 
are too spéculative and remote, and the Judgment is grossly excessive. (3) 
Lillard Bros, did not use reasonable exertlon to save themselves from the loss 
arlsing from the alleged breach of the contract, and therefore they cannot 
charge the Kentucky Company with damages which with reasonable ex- 
pense and exertion they could hâve prevented." 

With regard to the first of thèse questions, it must be taken to be 
whether there was any évidence having substance and which might 
reasonably convince the jury of the fact that the alleged custom ex- 
isted. For neither could the court below, nor could this court, in such 
circum stances, weigh the évidence in its own balance. If the testi- 
mony was pertinent and had significance the jury were the sole judges 
of its value. Mt. Adams, etc., R. Co. v. Lowery, 74 Fed. 463, 20 C. 
C. A. 596; Travelers' Insurance Co. v. Randolph, 78 Fed. 754, 24 
C. C. A. 305 ; Minahan v. Grand Trunk Western Ry. Co., supra. To 
begin with, it appears that the distilling company leased this lot "to 
be used as a cattle feeding lot," and there was granted to it "the right 
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to laj upon it pipes and to build sheds and houses for the storage of 
forage." The défendants were to build an inclosing fence, but it was 
distinctly understood that ail insi-de or partition fences should be built 
at the expense of and maintained solely by the company. If the Com- 
pany should furnish slop to défendants, no rent should be paid for that 
year. The company was given the privilège of removing "ail pipes, 
fîxtures, buildings and material which it may place thereon during 
the continuance of this lease" at its expiration. The lessors were given 
the refusai during the continuance of the lease to buy the slop at its 
market price — that is, at the price paid for other slop in Kentucky to 
be fed in similar conditions. From ail this it might be fairly inferred 
that the company expected to sell its slop to cattle feeders during the 
time the lease was to run. It contracted to give at ail times the refusai 
to the Lillards of the slop at the market price, and to put in the divi- 
sion fences, and expressly secured the right to lay pipes and build 
buildings as it might deem necessary in the conduct of said business — 
that is, the cattle-feeding business. This did not make it obligatory 
upon the company to build any structure upon the land or do anything 
else to it, unless perhaps it should sell slop to the Lillards. But it has 
some significance in showing its understanding that if it should sell 
slop to cattle feeders, the company would be required to fit up the lot 
for the business. And there was évidence tending to show that after 
the contract was made, and after the défendants had brought their 
cattle into the lot, they called the company's attention to the fact that 
the furnishings had not been supplied, and that the company, not 
denying its obligation, repeatedly promised to put them in. Now, as 
the contract did not expressly require that the company should furnish 
the fittings, it could only hâve been moved to recognize its obligation 
by a knowledge that it was customary for the distiller to do that, and 
that it would be expected as an incident to the contract. When the 
construction of a contract is in doubt, the construction which the par- 
ties put upon it during the course of its exécution is a very safe guide. 
Columbus, H. V. & T. Ry. Co. v. Pennsylvania Co., 143 Fed. 757, 74 
ce. A. 647. Less distinct and certain proof of the existence of a cus- 
tom is required when the parties in making their contract apparently 
hâve in mind a usage which if tangible may nevertheless be not so old 
or so universal and uniform as it must be to warrant a presumption that 
the parties knew the custom and contracted with référence to it. The 
testimony of the witnesses in regard to the usage in question did not in 
ail respects quite agrée, but there was a gênerai trend in the proof 
that it was usual to expect that in ordinary circumstances — that is, 
when, as hère, the full market price was paid — the seller of the slop 
would supply the conveniences for feeding, though the rule would be 
différent if the price was diminished to such an extent as to balance 
the cost of supplying them, in which case the vendee would be ex- 
pected to supply them. And we think that the proof of the prevalence 
of such a usage and of the fact that the parties had it in mind in 
making their contract was sufficient to warrant the jury in giving it 
effect in their verdict. And, further, it may be observed that there 
seems room for the application of the rule that when one of the par- 
ties knows that the other party understands it to mean something which 
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is possibly wîthin the range of its terms, the contract shall be taken 
in that sensé. The contract was that the first party "subject to ail the 
terms and conditions hereto will sell and deliver, and second party 
will purchase, rcceive and accept at the feeding lot recently leased 
from W. F. LUlard * * * the slop " etc. This does not define 
any particular place in the lot. It might mean in the troughs where 
the cattle were to find it, and if the latter, it might mean that tanks, 
tubs and pipes would be necessary for its distribution. The fourth 
paragraph of the contract is that, "second party shall hâve the privi- 
lège of using the necessary troughs and tubs which first party is to 
place in the feeding lot leased from W. F. Lillard." The necessary 
tubs and troughs were to be placed in the lot by the company. This 
would seem fairly to imply that they should be placed in a suitable 
manner for conducting the feeding, and that they should be connected 
with the tanks and tubs in such a way as to make them usable, and the 
usual way was by pipes. 

2. It is said that the damages were not sufïiciently proven ; that they 
are too spéculative and remote; and that the judgment is grossly ex- 
cessive. This contention is so groundless that it may be dismissed with 
a few words. There was évidence that 67 of the cattle died from 
starvation, and from crowding in great numbers around the few 
troughs, and of their value; that 1,340 failed to fatten, to the extent 
they might reasonably be expected to do with the quantity of feed 
f ed to them, and the extent was proved ; that thèse cattle became thin 
and poor, and could not be sold for more than 75 cents per 100 pounds 
less than if they had attained the condition which would hâve reason- 
ably been expected if the conditions had been proper ; that extra tîme 
and labor became necessary and was bestowed; and that extra feed 
had to be supplied to keep up the failing animais and save them. From 
the testimony shown in the record, we think the jury might hâve given 
the défendants a larger verdict than they did. And the damages were 
not remote. They were the natural and probable resuit of conditions 
for which the plaintiiï was responsible. If the damages seem large, 
they are not, so far as we are permitted to judge, out of proportion 
to the fault. 

3. In substance, this allégation of error is that the défendants did 
not take measures to remedy the fault of the plaintiiï by supplying the 
proper fumishings themselves, and thereby mitigate the damages. The 
rule of law thus appealed to is certainly well settled. Lawrence v. Por- 
ter, 63 Fed. 63, 11 C. C. A. 37, 26 L. R. A. 167 ; Warren v. Stoddart, 
105 U. S. 224:, 36 L. Ed. 1117. And the court gave it to the jury; but 
with the modiiication, which the évidence suggested, that if the failure 
of the défendants to take such action was fairly attributable to the 
circumstances that upon repeated requests the plaintifï promised from 
time to time to remedy his neglect by putting in the furnishings, such 
facts would excuse the défendants so long as they had ground for 
expecting the plaintiff would do its duty. This modification of the 
rule was also correct. But a party who grounds his complaint upon 
an allégation that the other party was at fault in confiding in his rep- 
résentations and promises is not entitled to much favor, and the bur- 
den is upon him to show, at least, from what time the other should 
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have abandoned his faith, and set about retrieving his error and mini- 
mizing the damages. Lillard v. Kentucky Distilleries, etc., Co., 134 
Fed. 178, 67 C. C. A. 74, and the cases there cited. Not only is thîs 
burden not sustained, but there is no exception and assignment of 
error which properly présents any ruling of the Circuit Court upon 
any other relevant point of law upon this subject which we can review. 
The iudgment should be afBrmed, with costs. 
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No. 2,675. 

1. Election or Remédies — Inconsistenct op Alteenate Remédies. 

Wliere plalntlff Bued a clty on an express contract for lightlng and was 
defeated, such suit did not constitute an élection of remédies precludlng 
plaintlff from thereafter maintalning a suit on a quantum meruit for 
the reasonable value of the service rendered, such remédies not being 
Inconsistent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Election of 
Remédies, §§ 12-15.] 

2. JUDGMENT— RES JUDICATA— NaTUKE OF AOTION. 

Where plaintlflf was defeated in a suit on an express contract for light- 
lng on the ground that the contract had not been substantlally perform- 
ed, the judgment rendered In such suit was not res Judicata against 
plaintiff's right to maintaln a subséquent suit on a quantum meruit un- 
der the rule that when judgment goes for the défendant In an action on 
an express contract on the ground that the contract had not been per- 
formed, such judgment Is not a bar to a second action to recover the rea- 
sonable value of the same service. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, Judgment, {{ 
1089, 1090, 1234^1241.] 

8. Same— Remedt Chosen bt Mistake. 

The fact that a party through mistalce attempts to exercise a rlgbt to 
which he is not entltled or has made choice of a supposed remedy which 
never existed, and pursued it until the court adjudged that it nevcr 
existed, does not preclude him from afterwards pursuing a remedy for 
relief, to which in law and good conscience he is entltled. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, il 
1089, 1090, 1234^1241.] 

4. Judgment— EsTOPPEL— Différent Demahd. 

A judgment in a former cause wlll not operate as an estoppel in an 
action on a différent claim or demand unless the matters actually lltl- 
gated and determined are the same. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, Judgment, H 
1234-1247.] 

In Error to the Circuit Court of the United States for the District 

of Kansas. 

Frank Doster and H. S. Lewis, for plaintifï in error. 
C. M. Williams and A. C. Malloy ( F. P. Prigg, on the brief), for 
défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 
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PHILIPS, District Judge. Broadly stated, the question for décision 
on this record is whethér or not, under the facts pleaded, a suit found- 
ed upon an express written contract îor electric lights furnished by 
the plaintifï in error to the deféiidant city, and judgment for the de- 
fendant, is a bar to a subséquent quantum meruit action for the value 
of the service so rendered by the plaintiff and enjoyed by the défend- 
ant. As judgment was directed in favor of the défendant on the plead- 
ings, we must look to them for the facts. The pétition, in substance, 
allèges that the plaintifï furnished electric lights for the défendant on 
its streéts at its spécial instance and request, from the month of July, 
Î903, to the month of November, 1905, inclusive ; that the reasonable 
value of the light service so furnished was $362.04 per month, aggre- 
gating the sum of $7,423.81, with interest on each of the monthly bills 
rendered, the itemized account of which was attached to the bill, The 
answer, after denying that the plaintifï furnished said light at the 
spécial instance and reqUest of the défendant, and alleging that such 
service was voluntary on the part of plaintifï against the objection of 
défendant, pleaded in bar of the action that on the 14th day of July, 
1904, the plaintifï, in the United States Circuit Court for the District 
of Kansas, instituted against it an action to obtain judgment for the 
electric light service aforesaid, as also for moneys alleged to be due 
the plaintifï for hydrant rental in said city, and that in said action the 
plaintifï recovered judgment for the sum of $8,301.77, which it pleads 
as an adjudication of the controversy in question. The défendant filed 
with the answer the record, pleadings, proceedings, etc., in said orig- 
inal suit as a part of the answer, to which référence is made, from 
which it appears that the first 12 counts of the original pétition were 
based upon the written contract between the plaintiflf's assignor and 
the défendant city for electric lights furnished to the défendant, cover- 
ing the same monthly items sued for in the présent action. Other 
counts in the original pétition were for extra lighting service alleged 
to hâve been furnished by the plaintiff to the défendant. The other 
counts of the pétition were for water furnished by the plaintiff's as- 
signor to the city under written contract, amounting to $7,540, for 
which judgment was prayed, with interest. It seems from the verdict 
returned therein that the jury found the issues for the plaintiff on 
the counts for hydrant rental alone.. As to the extra lighting service 
sued for, the court directed a verdict for the défendant, on the ground 
that no évidence was adduced in support thereof. The charge of the 
court to the jury in said first action, which is presented as a part of 
the defendant's answer, explicitly required that to warrant a verdict 
for the plaintiff on account of the electric lights furnished, they must 
find that the light was substantially in accordancè with the terms and 
agreements of the contract sued on; but if the jury should "fail to 
find by the greater weight of ail the crédible testimony in this case 
that the plaintiff has substantially kept and performed its contract with 
the défendant city in regard to the lighting of said city, then and in 
that event your verdict will be for the défendant on this branch of the 
case." The rèply to the answer in the présent action, after admittingf 
the institution of the former suit on the counts for electric light fur- 
nished alleged that: 
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"Sald plaintiff avers that, as to sald electrlc llgbt service, its demand for 
payment therefor was made Wholly on a claim of express contract Uabllity 
to It on the part of sald ' défendant, and in nowlse on a daim for the rea- 
sonable value of the Ught service fumlshed by It, as by It iiow alleged; sald 
plalntlff further avers that on the trial of sald action It Is only proved by sald 
défendant, and found by the Jury, and adjudged by the court, that sald de- 
fendant was not under any express contract Uabllity to plaintiff to pay for 
sald electrlc Ught service, but it was not in the pleadlngs in sald cause in 
anywlse alleged, nor by the plaintiff proved, nor by the jury found, nor by 
the court adjudged, that sald défendant was not obligated to pay sald plain- 
tiff for the reasonable value of the electrlc Ught service fumlshed by sald 
plaintiff to sald défendant during the perlod of time alleged In the pleadlngs 
in sald cause, and alleged In the plaintiffs pétition herein." 

In other respects the reply tendered the gênerai issue as to the new 
matter pleaded in the answer. 

While not contending that the plaintiff had not the right in the first 
instance to a quantum meruit action, the position of defendant's coun- 
sel is that the plaintiff w-as entitled to pursue only one remedy, and 
having made its élection to sue upon the express contract and lest, it 
is barred from thereafter resorting to the action quantum meruit. 
Judged by their argument, their position divides itself into two aspects, 
élection of remedy and res adjudicata. It is true that where a man has 
a right to choose one of two modes of redress which are so incon- 
sistent that the assertion of one involves the négation or répudiation 
of the other, his choice of the one, with knowledge of such facts as 
would authorize a resort to either, will preclude him froin going back 
and electing again, as a litigant may not assume contradictory posi- 
tions. This is illustrated by the principle applied in Robb v. Vos, 155 
U. S. 13, 15 Sup. Ct. 4, 39 L. Ed. 52, where an attorney, without the 
knowledge of his principal, fraudulently consented to a judgment and 
obtained the proceeds of the sale under exécution thereon. After 
knowledge of the facts the client appeared in an action in the state 
court and set up claim to the proceeds, founded upon the proceedings 
under the judgment and exécution. It was held that he was estopped 
from proceeding in equity to set aside the sale on the ground that the 
attorney had no authority to appear for him. He was estopped, be- 
cause he ratified the act by undertaking to obtain the proceeds. So in 
Thompson v. Howard, 31 Mich. 309, 313, where a father brought an 
action of assumpsit for a minor son's wages, and after the jury dis- 
agreed he discontinued suit, and brought an action for enticing away 
and harboring his son. It was held that his attitude was double and 
inconsistent. In the case where a contract was voidable for fraud, 
which the party wronged could affirm or rescind, he could not main- 
tain an action for the sum due under the contract and, failing, then 
bring an action which repudiated the contract and proceed as upon a 
disaffirmance. "One is to recover damages in respect to the breach of 
the contract, the other can be maintained only by showing that there 
was no contract. * * * By bringing the first action, after knowl- 
edge of the fraud practiced, the plaintiff waived the right to disafïirm 
the contract, and the défendant may justly hold him to the élection." 
Conrow v. Little, 115 N. Y, 387, 393, 394, 22 N. E. 346, 347, 5 L. R. 
A. 693. 
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So, it is said in Connihan v. Thompson, 111 Mass. 373: 

"The défense of waiver by élection arlses where the remédies are Incoo- 
slstent, as where one action is founded on an afflrmance, and the other upon 
a dlsafflrmance of a voldable contract for the sale of property." 

But such is not the case under review. It is familiar practice where 
A, under spécial contract, has done work for B, such as undertaking 
to build a house and the like, being apprehensive that he may not hâve 
corne up to the full measure of the requirements of the contract, he 
may in a suit for the enforcement of the contract add a second count 
in quantum meruit. There is under the Code practice, extant in the 
State of Kansas, no légal incompatibility in counting separately on 
the two causes of action. He is entitled to so plead to meet the con- 
tingency of the proofs, so as to avoid the disaster of going out of court 
on failure to show full performance of the contract. Most certainly 
the court would not drive him to an élection before hearing the évi- 
dence ; and when at the close of the proofs there should be évidence 
sufficient to go to the jury on the two aspects of the case, it would be 
an abuse of discrétion on the part of the court to deny the plaintiflE the 
right to take the opinion of the Jury on both issues, under proper 
direction that the plaintiff is not entitled to recover on both counts. 
Both causes of action are ex contractu, one resting upon promise of 
the parties, the other upon promise which the law implies. As each 
count would constitute a separate cause of action, we know of no estab- 
lished rule of procédure that would compel the plaintifï to embrace 
them in one action. 

The case of Maeder v. Wexler (Sup.) 87 N. Y. Supp. 400, arising 
under the New York Code, which is closely followed in Kansas, is 
apposite ; in which it was held that a judgment in favor of the défend- 
ant on a building contract, because of failure of proof of performance 
by the plaintiff, is not a bar to a subséquent action for the reasonable 
value of the work done and materials furnished. After adverting to 
the fact that in the action on the contract the plaintiff failed for the 
reason that the contract had not been performed substantially, the 
court said on the subséquent action for the recovery of the value of 
the work : 

"Thls question was not determlned, Jlor entertained even, the court deddlng 
that the contract had not been sufficiently performed, but that as action was on 
the contract alleging performance there was nothlng lef t to do but to dlsmlss 
the complalnt as to that braneh of the action without attempting to proceed 
and ascertain what was done, and what should be pald for. That action was 
on the contract, and, failing to prove performance, the plaintiff could not in 
the same action fall back on another theory and prove, for Instance, an excuse 
for nonperformance and recovery on a quantum meruit. In the présent form 
of action, however, we can dlscover no reason why It should not be at llberty 
to attempt to recover for the reasonable value of the work actually performed, 
and the materials actually furnished." 

After adverting to the fact that the défendant urged in the former 
action that the plaintifï recovered for certain extra work outside of the 
contract which covered the work now sued for, the court said : 

"We do not think that rule applies, or ought to apply in this case. The 
plaintiff attempted to combine ail his demands arising out of the entire trans- 
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action in a single suit — those on the contract, as well as those for extra 
work. He bas net sought to vex the défendant by separate actions, but the 
contrary. The fact that he falled to recover on a part of hls clalm on the 
theory flrst attempted ought not to debar him from trying again on any other 
ground that the law reeognlzes and permlts. The institution by a party of a 
frultless action which he has not the right to maintain will not preelude hlm 
from asserting the rights he really possesses." 

The authorities abundantly support the proposition that, when judg- 
ment goes for the défendant in an action on express contract on the 
ground that the contract had not been completed by the plaintiff, "such 
judgment is not a bar to a second action to recover the reasonable value 
of the same services." Rossman v. Tilleny, 80 Minn. 160, 83 N. W. 
42, 81 Am. St. Rep. 247 ; Arthur Fritsch M. Co. v. Goodwin Mfg. Co., 
100 Mo. App. 414, 74 S. W. 136 ; Henrietta Bank v. Barnett (Tex. 
Civ. App.) 25 S. W. 456 ; Kirkpatrick v. McElroy, 41 N. J. Eq. 539, 
7 Atl. 647; Marsh v. Masterton, 101 N. Y. 401, 5 N. E. 59; Buddress 
v. Schafer, 12 Wash. 316, 41 Pac. 43 ; City of Davenport v. Allen (C. 
C.) 120 Fed. 172. The fact that a party through mistake attempts 
to exercise a right to which he is not entitled, or has made choice of a 
supposed remedy that never existed, and pursued it until the court ad- 
judged that it never existed, should not and does not preelude him 
from afterwards pursuing a remedy for relief, to which in law and 
good conscience he is entitled. Wm. W. Bierce Lumber Co. v. Hutch- 
ins, 205 U. S. 340, 347, 27 Sup. Ct. 524, 51 L. Ed. 828; Barnsdall v. 
Waltemeyer, 142 Fed. 415, 73 C. C. A. 515; Fuller-Warren Co. v. 
Harter, 110 Wis. 80, 85 N. W. 698, 53 L. R. A, 603, 84 Am. St. Rep. 
867 ; Rowell v. Smith, 123 Wis. 510, 102 N. W. 1. 

In respect of the judgment in the former suit, constituting res ad- 
judicata, the rules laid down in Cromwell v. County of Sac, 94 U. S. 
351, 24 L. Ed. 195, are apt and comprehensive : 

"But where the second action between the same parties is upon a différent 
clalm or demand, the judgment in the prier action opérâtes as an estoppel only 
as to those matters in issue or points controverted, upon the détermination of 
which the flnding or verdict was rendered. In ail cases, therefore, where it Is 
sought to apply the estoppel of a judgment rendered upon one cause of action 
to matters arlsing In a suit upon a différent cause of action, the inquiry must 
always be as to the point or question actually litlgated and determined in the 
original action, not what mlght hâve been thus litlgated and determined. 
Only upon such matters is the judgment concluslve in another action." 

After citing the case of Washington, Alexandria & Georgetown 
Steam Packet Company v. Sickles, 24 How. 333, 16 L. Ed. 650, which 
was a much stronger case tor the défendant than the one at bar, the 
court said: 

"It is not believed that there are any cases going to the extent that, because 
in the prlor action a différent question from that actually determined mlght 
hâve arisen and been litlgated, therefore such possible question is to be con- 
sidered as excluded from considération in a second action between the same 
parties on a différent demand, although loose rçmarks looking In that direction 
may be found in some opinions. On prlnciple, a point not In Utlgation in one 
action cannot be received as concluslvely settled In any subséquent action uiwn 
a différent cause because It mlght bave been determined in the flrst action." 

It is the identity and the légal quality of the subject of the two ac- 
tions, as well as the identity of parties, which create the estoppel. It 
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may not dépend so much upon the identity of the thing sued for "but 
rather from the want of identity in the issues involved in the two ac- 
tions." This is aptly illustrated by the case of Buttrick v. Holden, 8 
Cush. (Mass.) 233. The action was for breach of contract to convey 
land. The défendant, inter alia, interposed the défense that theretofore 
the plaintiff brought bill in equity, based on the contract for a speciiîc 
performance, in which the rights of the parties in the premises were 
tried out, and the bill was dismissed. It is true there were other par- 
ties to that suit, but Chief Justice Shaw hit the mark by saying : 

"A judgment for the défendants In that suit does not tend to négative the 
defendant's breach of contract, on whlch thls action at law Is brought" 

The rule as expressed by Bigelow on Estoppel, p. 75, is as follows : 

"The pecullarlty of the plea of former Judgment conslsts in the fact that It 
shows that a certain clalm or demand has already been trled and determlned. 
To thls end It must be shown that there Is Identity between the présent, and 
the prevlous cause of action. The question then to be declded Is whether the 
two causes of action are the same. If they are not identlcal the défense Is 
not good." 

In McCall v. Jones, 73 Ala. 371, the court said : 

"The rule of res adjudlcata or former recovery Is conflned to those causes 
where the parties to the two sults are the same, the Identlcal point Is dlrect- 
ly In issue, and the Judgment has been rendered In the flrst suit on that point." 

In bis work on Judgments (volume 1, § 259), Freeman says : 

"The best and most Invariable test as to whether a former judgment is a 
bar Is to Inqulre whether the same évidence wlll sustaln both the présent and 
the former action. If thls Identity of evidtence is found, It will make no différ- 
ence that the form of the two actions Is not the same. * ♦ • whatever be 
the form of the action, the issue Is deemed the same whenever It may, in both 
actions be supported by substantlally the same évidence. If so supported, a 
judgment in one action is conclusive upon the same Issue In any other suit, 
though the cause of action Is différent. On the other hand, if différent proofs 
are required to sustaln two actions a judgment in one of them Is no bar to the 
other. If the évidence In a second suit between the same parties la sufflcient 
to entltle plaintiff to a recovery, hls rlght cannot be defeated by showlng any 
judgment agalnst hlm In any action where the évidence in the présent suit 
could not, if offered, hâve altered the resuit." 

To the same eflfect is the text in 2 Black on Judgments, § 726. See, 
also, Taylor v. Castle, 42 Cal. 372. 

In the former action between thèse parties, the spécial written con- 
tract declared on having been admitted by the answer, it was only 
necessary for the plaintiff to show a substantial compliance with its 
requirements respecting the lights, and the failure of the défendant 
to pay therefor. As the contract fixed the amount of recovery, no 
proof was necessary as to the value of the material and services render- 
ed ; and no such évidence would hâve been admissible under the plead- 
ings. Whereas under the pétition in the présent action the plaintiff is 
required to go into the question as to the character of the material, the 
extent of the services rendered, the reasonable value thereof, and the 
eiijoyment of the lights by the défendant. The only office the spécial 
contract might perform in this action would be to limit the amount of 
recovery. 
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The case ôf Ffànklin v. Matoa Gold I^îning Co., recently decided 
by this court (C. C. A.) 158 Fed. 941, présents an apt illustration 
of the rule of law in question. The action was predicated of a verbal 
contract for the delivery of certain bonds of the Company for profes- 
sional services rendered. The plea interposed by the défendant was 
that the contract was not in writing, and was, therefore, within the stat- 
ute of frauds. This défense was sustained. But it was held that the 
plaintifiF was entitled to maintain action quantum meruit. No ques- 
tion could successfully arise in such second action that the former 
judgment was tes adjudicata. Notwithstanding the lights furnished 
by this plaintifï may not hâve been such as the contract called for, it' 
would ofïend the common sensé of justice that the city should use and 
enjoy what was furnished without paying the reasonable value thereof, 
not exceeding the contract price. 

If there be any uncertainty as to whether the recovery had by the 
plaintifï in the former suit embraced the items of the account sued on 
in the présent action, resort may be had both to the record and ex- 
trinsic évidence, "showing the précise point involved and determined." 
Russell v. Place, 94 U. S. 606, M t. Ed. 214. 

It results that the judgment of the Circuit Court must be reversed, 
and the cause remanded, with directions to grant a new trial. 
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(Circuit Court of Appeals, Second Circuit. March 10, 1908.)| 

No. 161. 

1. Sales— Bbeaoh or Warbantt— Action— Matteb to bb PEorEw. 

In an action for breach of warranty In connection wlth a sale, plalnUfl 
must 'show the warranty, a breach, and damages. 

[Ed. Note. — ^For cases In point, see Cent Blg. vol., 43, Sales, i 1253.] 

2. Samb— Implied Waeeantt. 

That the sellera of a barge agreed to construct four coal blns in it to be 
loaded and unloaded separately impUes a warranty of fltness. 
[Ed. Note.^For cases in point, see Cent. DIg. vol. 43, Sales, §§ 772-776.] 

3. Judgment— Res Adjtdioata— Identitt or Issues. 

In an action for breach of warranty respeeting a barge sold by défend- 
ants, judgment for plalntlff in limitation of llability proceedings brought 
by plalntlfC after an accident, in whlch one man was Icilled and others 
were tnjured, caused by a détective condition of a bullthead oiQ the barge, 
did not establlsh a breach of warranty on défendants' part, since the mat- 
ter before the court in the limitation of llability proceedings had wholly 
to do with plalntifPs llability to the damage to clalmants, and had nothlng 
to do with défendants' llability to plalntlff; any considération of what 
défendants did or omitted to do being wholly collatéral to the Issues, and 
any flndlDg with respect thereto not being binding upon défendants. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 80, Judgment, §§ 
1244-1247.] 

4. Teiai/— Evidence— iREEGtrLAEiTT Admitted — Eftect. 

Though, In an action for breach of warranty respeeting a barge sold 
by défendants, a judgment in limitation of llability proceedings brought 
by plaintifC after an accident in which one man was kllled and others 
were Injured, caused by a defectlve condition of a bulkhead on the barge, 
did not establish a breach of warranty on défendants' part, as claimed by 
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plalntlff, tbe entlre record ot such proceedlngs, Inclndlng fbe stenog- 
rapber'B minutes, belng In évidence, and embraclng testlmony which, If 
properly established, would hâve been admissible Independently, and, no 
objection belng made to tbe Irregularlty of the proof, tbe jury had a 
rlgbt to conslder sucb testlmony. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 46, Trial, §§ 261-265.] 
6. Appeai ahd Ebboe— Review— Dieectkd Vebdiot. 

In revlewlng an order dlrectlng a verdict for défendant, tbe United 
States Circuit Court of Appeals must glve plalntlff tbe beneflt of ail in- 
ferences f alrly dedudble from tbe testlmony. 

[Ed. Note. — For dases In point, see Cent. Dig. vol. 3, Appeal and Error, 
I 4024.] 

6. Sales— Bbeach op Waebantt— Question foe Jubt. 

In an action for breach of warranty respectlng a barge sold by défend- 
ants, lield, under the évidence, improper to direct a verdict for défend- 
ants. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 43, Sales, {§ 1303- 
1308.] 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

Writ of error to review a judgraent entered upon the verdict of a 
jury directed by the court in favor of the défendant. 

Carpenter, Park & Symmers (James K. Symmers, of counsel), for 
plaintiff in error. 

E. H. Rogers and J. Parker Kirlin, for défendants in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is an action to recover damages for 
an alleged breach of warranty in connection with the sale of a barge. 
In such an action the plaintiff must allège and prove: (1) The war- 
ranty. (2) The breach. (3) The damages. 

Although the complaint is involved, it may be construed as alleging 
that the barge was constructed with four coal bins to be loaded and 
unloaded separately, and was warranted fit for such use. In supf)Ort 
of thèse allégations testlmony was introduced that the défendants when 
they sold the barge agreed to construct the bins for such purpose. 
This implied a warranty of fitness. With respect to a breach of war- 
ranty, the complaint allèges that, while said barge was being unloaded 
some eight months after the sale, one of the bulkheads collapsed, kill- 
ing one man and injuring others — ail this by reason of the defective 
construction of the bulkhead. The plaintiff did not rely upon the 
testlmony of witnesses to show the breach of warranty, but sought to 
establish it as an adjudicated fact binding upon the défendants by way 
of estoppel. Accordingly the plaintiff offered in évidence the judg- 
ment and entire record in limitation of liability proceedings instituted 
by the plaintiff after said accident. 

The pétition in thèse proceedings alleged that the petitioner was the 
owner of the barge; that the bulkhead gave way injuring several per- 
sons ; that their inj'uries were not caused by any fault of the barge or 
of the persons in charge of her, but were caused by the fault of the 
persons unloading the cargo; that the injuries were occasioned with- 
out the privity or knowledge of the petitioner ; and that suits had been 



EXCEL8IOB OOAL 00. T. GILDERSLBSrK. 49 

brought for the recovery of damages for such injuries. The petition- 
er prayed for an appraisal of its interest in the barge, for a limitation 
of its liability, and for an order restraining suits and requiring dam- 
age claimants to prove their claims in the proceedings. The damage 
claimants filed answers denying that the damage was caused through 
no fault of the barge or of the persons in charge of her, and alleging 
affirmatively that the persons in charge of the barge and of the dis- 
charge of the cargo were the agents of the petitioner, and that the 
damage was caused by their négligence. The plaintifï claimed that 
the defective construction of the bulkhead, involving a breach of the 
défendants' warranty, was established by the judgment in thèse lim- 
itation proceedings. The trial court admitted the judgment and en- 
tire record in évidence, but subsequently directed a verdict for the de- 
fendant upon the ground that the judgment failed to establish as res 
adjudicata the alleged breach of warranty. The first inquiry, therefore, 
is as to what the judgment in the limitation of liability proceedings 
did establish. 

The limitation of liability statute is for the protection of shipowners, 
and provides that the liability of the owner for any fault occurring 
without his privity or knowledge shall not exceed the value of his in- 
terest in the vessel. An essential question under the pétition for lim- 
itation of liability thus was whether the petitioner had any knowledge 
of the fault which gave rise to the liability. Unless this were shown, 
the owner was not entitled to the exemption of the statute. But mani- 
festly the détermination of the question of the petitioner's knowledge 
at the time of the accident failed to show defective construction at the 
time of the warranty. What the petitioner knew or was ignorant of 
established in no way the defendant's breach of warranty. The charge 
of négligence in the discharge of the vessel undoubtedly involved an 
inquiry as to the condition of the vessel at the time of the accident. If 
the bulkhead had then been insufficiently secured, it might hâve con- 
stituted négligence to discharge one bin before the other; but it was 
immaterial whether the bulkheads had been originally constructed im- 
properly, or whether they subsequently became insecure. The ques- 
tion was as to the conditions as they existed at the time of the accident, 
and any inquiry as to conditions before that time was outside the is- 
sues. In other words, the matter before the court in the limitation 
of liability proceedings had wholly to do with the liability of the own- 
ers to the damage claimants, and had nothing to do with the liability 
of the vendors to the owners. Any considération of what the défend- 
ants did or omitted to do was wholly collatéral to the issues, and any 
finding with respect thereto not binding upon the défendants. "The 
former verdict is conclusive only as to facts directly and distinctly put 
in issue, and the finding of which is necessary to uphold the judgment. 
The doctrine of estoppel is restricted to facts directly in issue, and 
does not extend to facts which may be in controversy, but which rest 
in évidence, and are merely collatéral. * * * No judgment or 
decree is évidence in relation to any matter which came coUaterally in 

?uestion, nor to any matter incidentally cognizable, or to be inferred 
rom the judgment only by argument or construction." Freeman on 
Judgments (4th Ed.) §§ 257, 258. 
leoF.— * 
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As we ,have pointéd out, any inquiry in the limitation _of liability^ 
proceedings involving the condition of the vesselat the time of tlie 
warranty was merely incidental to the inquiry whether there had been 
négligence in discharging the vessel. If the petitioner had been held 
f ree from négligence, it would net hâve proved that the défendants 
did not break their warranty. That the petitioner was held liable does 
not prove they broke it. The défendants were entitled to their day in 
court. They had a right to try out the question whether they broke 
their warranty. Evidence which wôuld hâve been most important in 
an action against them by the owner had no place whatever in the lim- 
itation of liability proceedings. Thus in case the défendants could hâve 
shown that the men upon the barge had taken down the bulkheads 
after the plaintiff purchased it and had put them up again improperly 
it might hâve been a good défense. But there is no' theory upon which 
such évidence could hâve properly come into the limitation proceed- 
ings. 

The trial court, therefore, was right in holding that the judgment 
in the limitation proceedings did not establish a brèacti of warranty on 
the part of the défendants. If that had been the only question involved 
in the direction of the verdict, the action of the court would havé been 
correct. But the case did not stand in that way. The entire record, 
including the stenographer's minutes, had been admitted in évidence, 
and was in the case. It embraced the testimony of the défendant 
Oliver Gildersleeve. This testimony, if properly established, wûuld 
hâve been admissible independently. But no objection was made to 
its irregular proof. It was admitted before the jury, and they had 
the right to consider it. In this testimony it appéars that the witness 
was repeatedly inquired of regarding that most essential question, 
whether the bulkheads were so constructed that the pockèts could be 
loaded or unloaded separately. The witness would not ahswer that 
they were so constructed and finally answered : 

"We bulld those bulkheads as the parties want them, and It Is up tp them to 
say what they can do." 

Moreover, the défendants cross-examined the witness Keeîer in the 
présent case and he testified as to the construction of the bulkheads 
and that they were not built in the 'customary way. 

Considering ail the testimony, therefore, and giving the plaintif! the 
benefit of ail the inf erences fairly to be drawn from it (as we are bound 
to do when a case cornes up from a directed verdict), we are uiiable 
to say that there was not évidence to warrant the jury in bringîng' in a 
verdict for the plaintiff. 

There was error in the direction çf a verdict. The judgment is 
reversed, and cause remanded for a new trial. 
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NATIONAL CANDY CO. v. MILLER- 
(Clrcult Court of Appeals, Elghth Circuit. Marcli 9, 1908.) 
No. 2,661. 
L Mastee AND Servant— Injtjbies to Sebvant— Dangkeotjs Machinebt. 

Where plalntiff was Injured whlle operating a candy cutter, and It was 
undisputed that the practlcal opération of the cutter In admitting the 
cardboard with the candy thereon to pass under the fender over the 
knlves could not well hâve admitted of a snialler space than that allowed 
between the fender and the moving candy, the machine was not defective 
as not sufflclently safeguarded. 

[Ed. Note. — For cases In point, see Cent DIg. vol. 34, Master and Serv- 
ant, |§ 228-231.] 

Z Same— "Feixow Servants." 

Where plalntiff employed to operate a candy-cuttlng machine obtalned 
the candy to be passed through the machine from hls foreman, who had 
no authorlty to hlre or discharge hls co-employés, he was plalntlfPs fel- 
low servant, so that plalntiff could not recover for the foreman's négli- 
gence In furnishing hlm candy whlch was not sufflclently cooled to be eut 
In safety by the machine. 

[Ed. Note. — FOr cases In point, see Cent Dig. vol. 34, Master and Serv- 
ant 8§ 486-492. 

For other définitions, see Words and Phrases, vol. 8, pp. 2716-2730; 
vol. 8, p. 7662. 

Who are fellow servants, see notes to Northern Pac. R. Oo. v. Smith, Sr 
a 0. A. 668, Fllppin V. Klmball, 31 C. O. A. 286.] 

3. Samb— Fellow-Seevaht Law. 

The Missouri féllow-servant law does not extend to the employment 
of servants in a candy factory engagea in cuttlng slabs of candy by a 
machine. 

4. WoEDs AND Phrases— "FiXED." 

The Word "flxed," as ordinarlly used, means securely placed, fastened, 
settled, Immovable, nnalterable. 

[Ed. Note. — For other définitions, see Worda and Phrases, vol. S, pp. 
2829-2830.] 

5. Sami}— "Traverse." 

The word "traverse," when used as a verb, prlmarlly means to lay in a 
cross direction, to cross, whlle the partlciple "traverslng" Implles adjust- 
able laterally, havlng a latéral or swlnglng motion. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, p. 
7083.] 

6. Master and Servant— Injuries to Servant— Statutes— Machines. 

Mo. Rev. St 1899, § 6434 (Ann. St 1906, p. 3217), provides that no mlnor 
or woman shall be requlred to work between the "flxed or traverslng" 
parts of any machine whlle It Is in motion. Plalntiff, a mlnor, was em- 
ployed to operate a candy-cuttlng machine, the knlves of whlch were 
covered by a hood and protected by woodeu guards. The candy was hand- 
ed to plalntiff in slabs on pièces of cardboard, and he was dlrected to 
shove thls under the knlves by selzlng the cardboard wlth hls thumb and 
flrst flnger, and pressing the candy from the rear with the palm of hls 
hand toward the fender. The cardboard was about 18 inches square, and 
the candy thereon from 10 to 12 inches square, so that plalntiff had ample 
opportunity to disengage hls hand from the cardboard before any Jerking 
motion of the machine could bave drawn hls hand under the linives. Held, 
that plalntiff was entirely outslde of and away from the motion of the 
machine, and was therefore not entitled to predlcate an action for in- 
juries to his hand by being caught In the machine on such section. 

In Error to the Circuit Court of the United States for the Bastem 
District of Missouri. 
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William R. Gentry (J. E. McKeighan and M. F, Watts, on the 
brief), for plaintifif in error. 

Williarri R. Scullin (Harry H. Haeussier, George A. H. Mills, and 
F. A. Chopin, on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is a writ of error to hâve reviewed 
the judgment obtained by the défendant in error (hereinafter designat- 
ed the plaintiff) against the plaintiff in error (hereinafter designated 
the défendant) for personal in jury. At the time of the in jury the 
plaintiff was a minor between 16 and 17 years old, well developed 
mentally and physically. The défendant was conducting a candy fac- 
tory in the city of St. Louis, and the plaintiff was in its employ as an 
operator. The cutting machine at which he worked is best illustrated 
by the two exhibits hereto attached: 
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When at work the plaintiff stood at the side of the machine v/here 
the revolving belt, A, ran. The candy was placed by a fellow work- 
man named Nemuth, who prepared it, on the table, E, from which 
the plaintiff took it, placing it upon a cardboard on the belt, A, to be 
run under and eut into squares by the knives. The belt, A, is the 
conveyor passing over two rollers, like an ordinary belt in a factory. 
The knives were under the box or hood, B, to protect them, and pre- 
vent any one from coming in contact with them when working about 
the machine. Protruding from beneath this hooded box were wooden 
guards or fingers, marked "C" in Exhibit 1, and "X" in Exhibit 2. 
The candy, when placed on the cardboard as the belt revolved, was 
carried directly under the finger guards to the knives. The object 
of the finger guards, extending the length of the knives, was to pre- 
vent the hand or fingers of the operator from being carried toc near 
to the moving knives. After the candy was thus passed under the 
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knives, and eut into strips, it came out upon a table, designated as "D" 
in Exhibit 1. As some of the candy would slip, and not be eut into 
the desired shape in passing through the knives, that portion of it 
would be sprinkled by the operator with a little sugar kept in the 
bucket marked "F" in the exhibit, and carried back on the cardboard 
by this operator, and again placed on belt A, and run through the 
knives, turning it out at right angles to its former position. 

Exhibit 3 shows the box guard over the knives removed. The fin- 
ger fenders stand out beyond the knives, just high enough to admit 
the cardboard and candy to pass freely thereunder to the knives. 

The plaintifï had been at work at this place from two to three days 
before the accident, and was fully instructed by the foreman as to 
the manner of operating the candy in passing to the knives, and how 
to hold his hand and fingers on the cardboard in guiding it. The man- 
ner of holding the hand, as was customary, and as he was directed, 
was to hold the palm pefpendicularly, toward the finger guards, as he 
steered the candy with his finger tips, his thumb and finger being oii 
the Cardboard behind the candy, so that the palm of his hand in the 
movement would come to the finger guard, when he should at once 
diseilgage his hand. He had seen the knives, knew their position and 
manner of opération, and was fully advised of the danger of permit- 
ting his hand, or his fingers to pass under the guard. The grounds of 
négligence imputed by the pétition to the défendant, whereby he 
claims that his hand passed beyond the guard, and came in contact 
with the knives, are (1) that the défendant negligently required him to 
operate a machine which was unsafe and dangerous, because its opéra- 
tion exposed him, and brought him in close proximity to said revolving 
blades ; (2) that he was compelled, in guiding the candy into said 
machine, to hâve his hands on the candy in close proximity to the re- 
volving blades; (3) that the défendant failed to instruct him in the 
opération of the machine, or wam him of the danger of having his 
hand drawn into the same ; (4) that the défendant negligently fumish- 
ed him candy unsafe and unfit to be passed into the machine, as it 
was at the time of a soft, sticky, clinging substance, not sufïîciently 
cooled, and not provided against the contingency of its sticking to 
said knife blades ; (5) that the défendant failed to provide proper and 
sufficient guards or shields around said blades ; (6) that at the time of 
the accident there was in force in the state of Missouri the following 
provisions of the statute, to wit: Rev. St. 1899, §§ 6433, 6434 (Ann. 
St. 1906, p. 3217): 

"Sec. 6433. Beltlng, etc. To be Guarded— The belting, shaftlng, gearing 
and drums, In ail manufacturing, mechanlcal and other establishments In this 
Btate, when so placed as to be dangerous to the persons employed therein or 
thereabouts whlle engagea In thelr ordlnary dutles, shall be safely and se- 
curely guarded when possible; If not possible, then notice of Its danger shall 
be conspicuously poated in such establishments. 

"Sec. 6434. Minor Or Woman Not To Clean Or Work In Certain Places 
About Movlng MaChinery — No minor, or woman shall be required to clean any 
part of the mill, gearing or machlnery In any such establishment In this state, 
whlle same is In motion, or work between the flxed or traversing parts of 
any machine, whlle It is In motion by the action of steam, water or other me- 
dianlcal power." 
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The pétition charges that défendant disregarded said statutory pro- 
visions in failing to safely guard the belt of said cutting machine, and 
failing to post notices of the danger of coming in contact with them, 
and requiring the plaintiff, a minor, to work upon and between said 
cutting macliine, and between the fixed and trayersing parts of the 
same while it was in motion. It is quite apparent from the foregoing 
statement of facts that there is no foundation for the imputed négli- 
gence as to the character of the machine which the défendant was op- 
erating, or in its fallu re to properly guard the knives of the machine. 
The évidence was undisputed that its practical opération in admitting 
the cardboard with the candy on it to pass under the fender could 
not well hâve admitted of a smaller space than that allowed between 
the fender and the moving candy. The allégation of failure to advise 
the plaintifï of the mahner of operating the candy on the conveyor and 
the danger to him of suffering his hand or fingers to pass under the 
guard is wholly contradicted by his own testimony. 

In respect of the imputed négligence of the défendant in furnishing 
to the plaintiff candy on the occasion in question in an unsàfe and un- 
fit condition, the substance of the évidence was that the man Nemuth 
who had charge of the matter of the préparation of the candy, and de- 
livering it on the table, E, was an experienced man for such work; and 
that the candy was prepared by him in the usual manner, and no dif- 
ficulty had ever been experienced before in passing candy so pre- 
pared under the guard to the knives. The plaintifï claims that the 
candy was composed of cocoanut, coated with chocolaté. Candy of 
the same composition, prepared by Nemuth in âppropriate block, had 
been passed under the knives by the plaintiff immediately before 
the block in question, without any difficulty. He claims in his testi- 
mony that, when he placed the second block of candy on the conveyor, 
by reason of its stickiness, the knives jerked suiidenly the cardboard 
upon which the candy rested, carrying his hand underneath the fender 
in contact with the knives. The évidence without contradiction show- 
ed that immediately after the accident just after his hand was released 
from the machine, it was found that the candy had passed successfully 
through on to the table, D, properly eut. 

On this State of the proof the court in its charge said : 

"I do not Ijelleve that the testimony hère produced would justlfy the court 
in submlttlng to you the question as to whether the défendant was guUty cf 
négligence in the klnd or character of the candy used. The testimony of the 
plaintiff on that subject was not satlsfactory and clear. Men of gênerai knowl- 
edge know that candy Is a substance that sticks and is liable to clog. So far 
as the court instruets you, it limits this inquiry to the statute (section 6434)." 

If there was any fault in the matter of the composition and prépara- 
tion of the particular block of candy in question, it was that of. the 
man Neijiuth, who prepared it. He and the plaintiff were fellow 
servants, working in the same department, the one mixing and prepar- 
ing the blocks of candy and delivering it to the other to be run through 
the machine. The fact that Nemuth may hâve been the forenian pf 
the gang working on his floor iii that department, the.. évidence, failing 
to show that he was authorized to hiré or discharge his co-employés. 
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did not destroy the relation of fellow servants between them, working 
under a common master. Weeks v. Scharer, 111 Fed. 330, 49 C. C. 
A. 372; Id., 139 Fed. 333, 64 C. C. A. 11; Louisville & N. R. Co. v. 
Stuber, 108 Fed. 934, 48 C. C. A. 149, 54 L. R. A. 696 ; N. P. Co. v. 
Hambly, 154 U. S. 358, 359, loc. cit., 14 Sup. Ct. 983, 38 L. Ed. 1009. 
The fellow-servant law of Missouri does not extend to the employ- 
aient in which the plaintiff and Nemuth were engaged as servants. 

Aside from ail this, the trial court ruled that the plaintifif had fail- 
ed to make out a case to go to the jury on any of the grounds of nég- 
ligence alleged in the pétition, save that predicated on said section 
6434, Rev. St. Mo. As recovery was had upon this statute, and the 
plaintiff did not sue out any writ of error on the court's ruling, the 
only remaining question for our détermination is: Did the évidence 
bring the plaintiff's case within the purview of said statute? Under 
the charge of the court the recovery must hâve been had upon the 
latter clause of section 6434 of the statute, to wit, in requiring the 
plaintiff, a minor, to "work between the fixed or traversing parts of 
the machine while it is in motion." 

It must be conceded that this statute is not perspicuous. Precisely 
what is meant by the "fixed" or "traversing" parts of the machine is 
difficult to define. Under the title "Construction of Statutes," sec- 
tion 4160, 1 Rev, St. Mo. 1899 (Ann. St. 1906, p. 2258), it is declared 
that: 

"Words and phrases shall be taken In thelr plaln or ordinary and usual 
Bense, but technlcal words and phrases havlng a pecuUar and approprlate 
meanlng In law, shall be understood aecordlng to thelr technlcal import." 

The word "fixed," as ordinarily used, and as defined primarily by 
the dictionary, means "securely placed, or fastened; settled, immova- 
ble; unalterable." The verb "traverse," primarily means, "to lay in 
a cross direction, to cross"; while the participle "traversing" implies 
"adjustable laterally, having a latéral motion, or swinging motion." 
This statute would be more compréhensible and susceptible of practical 
application if it read, "between the fixed and traversing parts of any 
machine" ; because it may be easily perceived that it was the conception 
of the Législature that women and minors werç assumed to be less ob- 
servant of cautiousness and concentrated considération, and would be 
exposed to a more spécial danger when working between the parts of 
a machine fixed with traversing motion, crossing or laterally adjusted. 
In short, that they would be liable to be caught and injured when en- 
gaged about such constructed parts of a machine than if working 
in a différent position. Be this as it may, it is to be kept in mind that 
the statute does not interdict the employment of women or minors 
to work at or about any machine, but it is directed only against requir- 
ing them to work between the designated parts of the machine. This 
distinction was not guardedly kept in mind by the trial judge in bis 
charge to the jury when he said : 

"The court charges you, as It has heretofore charged yon, that the employ- 
ment of a mlnor In that establishment about the machinery descrlbed to yen 
was an act of négligence upon the part of the défendant" 
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It hardly admits of debate, as shown by the photograph, that where 
the plaintiff was assigned to do bis work, to the left of the table, A, 
he was net between either the fixed or traversing parts of the machine, 
but was outside of and away from such motion. 

It is, moreover, contrary to the physical facts that the plaintifï should 
hâve sustained his injury but for his own négligence. As the candy 
on the cardboard, according to his testimony, was passing for the 
first time under the knives, if he was observing the instructions given, 
the tip of his thumb and first finger was on the cardboard pressing 
the candy from the rear with the palm of his hand towards the fender. 
So if, as a matter of fact, the motion of the knives was arrested by rea- 
son of the stickiness of the candy, that would hâve occurred the mo- 
ment the knives came in contact with the front block of the candy. 
As the cardboard was about a foot and a half square, and the candy 
placed thereon was from 10 to 12 inches square, he had ample time to 
disengage his hand from the cardboard in the rear of the candy be- 
fore the jerking motion could hâve possibly drawn his hand under, 
if he had been giving any heed to the situation. 

The request made by the défendant that no recovery could be had 
predicated of said section 6434 of the statute should hâve been given. 
It results that the judgment of the Circuit Court must be reversed 
and the cause remanded, with directions to grant a new trial. 



SARGENT V. BLAKH. 
(Circuit Court of Appeals, Blghth Circuit. March 10, 1908.) 
No. 2,623. 
BaNKBUPTCT— rBATIDULENT Teansfee xjnder Seotion 67e— Patmeht bt Ik- 

SOLVENT OP INDIVIDUAL DEBTS WITH PARTNEESHIP PbOPBBTT IS NOT— 

Facts— Conclusions. 

K. and M. were partners. They and the partnership were Insolvent. 
K. took $234.34 with M.'s consent out of the partnership funds for hlni- 
self, and In considération thereof and of M.'s covenant to assume and pay 
the partnership debts conveyed to hlm the remalnder of the partnership 
property and the partnership business. Inmiedlately thereafter M. pald 
to Mrs. S., his mother, out of the funds whleh had been partnership prop- 
erty, $3,731.90, which he owed her for money he had borrowed to put In- 
to the partnership business. Mrs. S. dld not hâve reasonable cause to be- 
lieve that any préférence was intended by this payment, nor dld she hâve 
any cause to belleve that it was made with Intent to hinder, delay, or 
defraud creditors of the flrm, or of the flrm partners. K. and M. had no 
Intent to hinder, delay, or defraud creditors to any greater extent than 
the payment to Mrs. S. would necessarlly hinder or prevent them from col- 
leetlng their debts. Wlthin four months K. and M. and the partnership 
were adjudged bankrupts. The trustée brought suit to recover the $3,- 
731.90 of Mrs. S. 

Held the trustée was not entltled to recover thls money of Mrs. S. 

Same— Intent to Hinder, Delay ob Prevent Collections Unlawfdllt 
Rbquisite to Feaudulent Tbansfkb. 

Intentional transfers by Insolvents to secure or pay pre-existlng debts 
wlthin four months prior to the filing of a pétition in bankruptcy whlch 
are not voldable as préférences under section 67e, or violatlve of other 
pBOvisions of law, and which are made without intent to hinder, delay, 
or defraud creditors more than such securltles or payments necessarlly 
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have that effect, do not évidence an Intent to hlnder, delay, or defraud 
crédltors wlthin the meaning of section 67e of the Bankruptcy Act of 
July 1, 1898, c. 541, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449). 

It Is not every Intent to hinder or delay crédltors In coUectlng, or to 
prevent them from collectlng, but an Intent to do so unlawfuUy only that 
Isdenounced by, that section. 

3. Same— Section 5f Govebns Pkopeett of Bankbupts when Pétition is 

FiLED. 

Act July 1, 1898, c. 541, § 5f, 30 Stat. 548 (U. S. Comp. St. 1901, p. 3424), 
enuneiates a rule of administration of partnershlp and Indivldual prop- 
erty, and It govems only sueh partnershlp and such indivldual property 
as the alleged bankrupts owned at the time the pétition is flled and that 
vfhich has been previously transferred fraudulently, or to make a vold- 
able préférence. 

4. PartnebShIp— -Paetnees have EIght of Disposition Until Paetneeship 

PEOPBBTY 18 PLACED IN OUSTODT OP THE I/AW— PeEPEEENCE OF PaETNEE- 

SHip Ceèditoes then Pisst Attaches. 

Untll partnershlp property is placed In the custody of the law by some 
suit or act which invokes the interposition of a court to admlnister It, 
partners, with the consent of each, have the rlght and the power to con- 
vert it into Indivldual property, to apply it to the payment of indivldual 
debts In préférence to the debts of the partnershlp, or to make any other 
disposition of it In good faith whlch does not constitute a voldable préf- 
érence. Insolveney does not destroy or diminish this rlght of disposition. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Partnershlp, |§ 
112, 113.] 

The rlght of the creditors of a partnershlp to be paid ont of the part- 
nershlp property in préférence to the indivldual crédltors does not attach 
untll an application is made to some court for the administration of the 
partnershlp property, nor then, uniess some partner has at that time that 
rlght, for the preferential equily of the partners is the mère rlght to en- 
force the, rlght of the partners to compel such a préférence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnershlp, 
8 315.] 

Before the partnershlp property Is placed in eustodia leglij It is not 
held in trust for the partnershlp crédltors, and they have no lien upon it. 

[Ed. Note. — For cases in point, sée Cent. Dig. vol. 38, Partnershlp, 
§ 315.] 
6. Banketjptct— Paetneeship— Patment op Individual Debt with Paetnee- 
ship Peopeety by Insolvent no Evidence of Intent to Defeaud'iw- 
DEB Section 6Te. 

When ail the partners consent, their application of the partnershlp prop- 
erty to the payment of an indivldual debt of a partner wlthin four months 
of the flling of a pétition In bankruptcy, and while the partners and the 
partnershlp are Insolvent, does not évidence any intent to hinder, delay, 
or defraud the creditors of the partnershlp withîn the meaning of section 
67e of the Bankruptcy Law, Act July 1, 1898, c. 541, 30 Stat. 564 (U. S. 
Comp. St. 1901, p. 3449), and it is not void or voldable where the creditor 
paid has no reasonable cause to believe that a préférence was intended 
thereby. 

6. Paetneeship — Oontbact— Consideeation— The Assumption bt an Insol- 

vent of THE Debts of an Insolvent Paetneeship was a Valuable Con- 
sidération. 

The covenant of an Insolvent partner to assume and pay the debts of 
an Insolvent partnershlp is a valuable considération sufficient to support 
a conveyance of an interest in the partnershlp property. 

7. Same— Assumption of Paetneeship Debts Ceeates no Tbtjst oe Lien in 

Favoe op Paetneeship Oeeditors. 

The assumption of payment of partnershlp debts by one partner In 
considération of an absolute conveyance of the partnershlp property to 
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him by the other créâtes no trust in and fastens no lien upon the prop- 
erty thus conveyed In favor of the partnership credltors prier to any re- 
quest for the Interposition of a court to admlnister the partnership prop- 
erty. 
(Syllabus by the Court.) 

Appeal from the District Court of the United States for the South- 

western Division, Judicial District of Missouri. 
For opinion below, see 152 Fed. 263. 

Willard P. Hall (A. E. Spencer, on the brief), for appellant. 
Edwin A. Krauthoff (Arthur Miller, Samuel Feller, and Karnes & 
New, on the brief), for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. In December, 1903, King and Max- 
well formed a partnership in the business of dealing in paints, cils, 
glass, and other articles at Kansas City, in the state of Missouri, un- 
der the name of King & Maxwell Paint & Glass Company, and Max- 
well borrowed $3,500 of his mother, Mrs. Sargent, to put into the 
business, and gave her his promissory note for tne money payable with 
interest in three years from the date of the note. He paid the interest 
on it from time to time until on June 11, 1904, he paid her $2,500 of it, 
and on June 14, 1904, $1,231.90, the amount still owing upon it, and 
she surrendered the note to him. During the year 1903 and the first 
half of the year 1904 the company made a profit, or the partners 
thought it made a profit, of $3,800. Between February 1, 1904, and 
June 18, 1904, $9,096.08 which was derived from the sales of mer- 
chandise by the partnership was deposited in the banks to the crédit 
of the company, and prior to June 11, 1904, ail this money, except $3,- 
731,90 subsequently paid to Mrs. Sargent and $867.60 paid for mer- 
chandise bought, was drawn out of the bank by the partners as in- 
dividuals. On June 11, 1904, or a day or two before that day, Max- 
well learned that King, who had the financial management, had drawn» 
out ail the money that he had put into the firm as capital and his half 
of the profits, which amounted to about $4,400 in ail, with the excep- 
tion of $234.34. Maxwell was dissatisfied with King's action, and 
upon consultation they agreed that in considération of $234.34 paid 
to him out of the moneys of the company, and of Maxwell's covenant 
to assume and pay ail the firm debts, King should sell and convey his 
interest in the property of the company and in the business to Max- 
well, should authorize Maxwell to carry on the business in the name 
of the company, and should agrée to keep out of any like business 
for a year. On June 11, 1904, the $234.34 was paid to King, and he 
executed and delivered to Maxwell a formai bill of sale, in which 
the terms just stated were clearly embodied, and deUvered to him the 
exclusive possession of the property and business of the company. 
At this time the partnership and each of the partners was insolvent, its 
liabilities were probably about $25,000 and its assets about $15,000, 
but each of the partners testified that he did not know or think at that 
time that the firm was insolvent. After Maxwell had purchased the 
interest of his partner in the firm property and business, and had receiv- 
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ed his bil! of sale and exclusive possession and central of the property, 
and on the same day, he bought a draft for $3,500 with a check which 
he drew in the name of the company upon the moneys that had been 
theretofore deposited to its crédit in a bank, and he sent this draft to 
his mother in part payment of his note. On June 14, 1904, he bought 
in the same way and sent to her another draft for $1,231.90, the 
balance then owing on the note she held, and she surrendered it to him 
paid. King testified that he never consented to the application of th^ 
partnership funds to the payment of the individual debt of Maxwell 
to his mother. Mrs. Sargent did not hâve reasonable cause to believe 
that it was intended by this payment to give her a préférence over any 
other creditor of Maxvirell or of the partnership. She did not know, 
believe, or hâve reasonable cause to believe that thèse payments were 
made with the intent on the part of Maxwell to hinder, delay, or de- 
fraud any of his creditors or any of the creditors of the company, or 
that they were made out of the funds or property of the partnership. 
On June 23, 1904, a pétition in bankruptcy was filed, and on August 
1, 1904, the partnership and the individuals King and Maxwell were 
adjudged bankrupts. The évidence at the final hearing in this suit 
disclosed no facts material to the questions before this court which 
hâve not now been stated. Upon thèse facts the court below rendered 
a decree that the amounts paid to Mrs. Sargent belonged to the estate 
of the partnership, "the partnership firm," in the words of the decree, 
"at the time of said payments by said James E. Maxwell to the défend- 
ant Laura A. Sargent, being insolvent, and the same having been so 
paid to the défendant in fraud of the équitable preferential right there- 
to of the partnership creditors of said partners" and that she should 
pay them back to the trustée of that estate with interest. Mrs. Sar- 
gent appealed from this decree. 

This suit was instituted by the exhibition in the court below of a 
bill in equity against Mrs. Sargent alone, in which the trustée set 
forth two inconsistent causes of action, first, that Maxwell paid Mrs. 
Sargent $3,731.90 out of the funds of the partnership with intent to 
hinder, delay, or defraud its creditors at a time when it was insolvent 
and did not owe her anything, and that Mrs. Sargent knew this at 
the time she received the payment ; second, that Maxwell paid her this 
$3,731.90 with intent to prefer her over his other creditors of the same 
class, that the payment did thus prefer her, and that Mrs. Sargent had 
reasonable cause to believe that the payment was intended to give such 
a préférence. The proof was that thé bill of sale from King to Max- 
well had been made and delivered so that it had made ait the debts of 
the company his individual debts by his assumption of them, and ail 
its property his individual property before he paid Mrs. Sargent, and 
that she had no cause to believe and did not believe that any préfér- 
ence was intended, nor that the payment was made to hinder or de- 
fraud any creditor. The resuit was that at the close of the évidence 
the first cause of action upon the face of the transaction failed, because 
the payment was not made out of the funds of the partnership, and the 
second failed, because Mrs. Sargent had no cause to believe that a 
préférence was intended by the payment. Bankruptcy Law of July 1, 
1898, c. 541, 30 Stat. 562, § 60b (U. S. Comp. St. 1901, p. 3418. § 6bb). 
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In order to escape from this conclusion counsel for the trustée învoke 
the provision of section 6f of the bankruptcy law that the net proceeds 
of the property of the partnership shall be appropriated to the pay- 
ment of the partnership debts, and the net proceeds of the individual 
estate of each partner to the payment of his individual debts, and the 
provisions of section 67e that transfers made by a bankrupt within 
four months of the filing of the pétition against him with the intent on 
his part to hinder, delay, or defraud his creditors shall be nuU and void 
as against the creditors of such debtor, except as to purchasers in 
good faith and for a présent fair considération, that unexempt prop- 
erty so transferred shall remain a part of the estate of the bankrupt, 
and shall pass to his trustée whose duty it shall be to reclaim and re- 
cover it for the benefit of the creditors, and they argue that the bill 
of sale from King to Maxwell, and the contract of payment of the 
note by Maxwell to Mrs. Sargent, were void under thèse sections 
because their eiïect was that property of the partnership estate was 
applied, after the firm and the partners were insolvent, to pay the in- 
dividual debt of one of the partners. 

The only évidence that Maxwell intended to hinder or defraud the 
creditors of the partnership is that, while the firm and the partners 
were insolvent, King conveyed his interest to Maxwell, and the latter 
paid his mother in préférence to his other creditors. The only way 
in which Maxwell could hâve made this payment in bad faith would 
hâve been to hâve made it in whole or in part in secret trust for him- 
self, or with the actual intent to hinder or defraud the creditors of 
the Company more than the mère payment of the debt to his mother 
out of the property of the former partnership, in préférence to the 
claims of the partnership creditors, must necessarily hâve delayed or 
prevented their collection of their claims, and there was no évidence 
of any such trust or intent. The évidence was that he intended to pay 
his mother in préférence to the partnership and to other creditors, 
that his mother had loaned him the money to engage in and conduct 
the partnership business, that he had purchased the interest of his part- 
ner, and that as soon as the business and the property became his he 
paid her the debt which he owed her. 

The facts that the payment to Mrs. Sargent had the inévitable effect 
to deprive the creditors of the partnership of an opportunity which 
they would otherwise hâve had to coUect their claims in whole or in 
part, and that Maxwell knew that this would be its effçct, and hence 
must hâve intended that resuit, do not establish the fact that he in- 
tended to hinder, delay, or defraud those creditors within the meaning 
of section 67e. It is every intent to hinder, delay, and defraud cred- 
itors unlawfuUy only, not every intent to hinder or delay them in 
collecting, or to prevent them from collecting, their claims that avails 
to avoid a transfer under that section. An insolvent debtor bas the jus 
disponendi of his property until the commencement of proceedings in 
bankruptcy against him. He has the légal right to secure and pay his 
debts with it provided always the security or the payment is not viola- 
tive of any of the acts of Congress or of any of the laws of the land. 
A préférence of one créditer over others by such a payment or by 
such security, which is free from actual or constructive fraud, and 
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from any purpose to affect other creditors injuriously beyond the nec- 
essary effect of the security or préférence, is valid and lawful, and it 
cannot évidence such an intent to hinder, delay, or defraud creditors 
as will make it void or voidable under section 67e. Coder v. Arts, 152 
Fed. 943, 947, 82 C. C. A. 91 ; Sabin v. Columbia River Lbr. & Fuel 
Ce, 25 Or. 15, 34 Pac. 693, 695, 42 Am. St. Rep. 756 ; Lampsoa & 
Powers V. Arnold, 19 lovera, 479, 484; Stewart v. Dunham, 115 U. S. 
61, 66, 5 Sup. Ct. 1163, 29 L. Ed. 329. 

Since the payaient and the préférence were made in good faith, the 
only question remaining is, were they unlawful? If so, they were 
made with intent to hinder, delay, and defraud creditors within the 
meaning of the law, if not, they were made without any such intent, 
and they were not voidable. If Mrs. Sargent had been a creditor of 
the partnership, the payment could not hâve been avoided, and if she 
was paid out of the individual property of Maxwell the payment was 
not voidable, because she had no cause to believe that a préférence was 
intended thereby. Did the facts that both partners and partnership 
were insolvent when the bill of sale and payment were made, and 
that the payment was made after the bill of sale was delivered out of 
funds which had been partnership property before King sold and 
conveyed his interest to Maxwell render the payment illégal and void- 
able? Counsel for the trustée argue that this question should be an- 
swered in the affirmative, because, as they contend, (a) the net prô- 
ceeds of ail the partnership property which were applied to the pay- 
ment of individual debts within four months preceding the commence- 
ment of proceedings in bankruptcy against it must be appropriated 
to the payment of the partnership debts to the exclusion of the in- 
dividual debts of the partners under section 5f; (b) that the sale by 
King to Maxwell was fraudulent and void; (c) that notice of the sale 
was not immediately given to the bank; and (d) that the assumption 
of the firm debts by Maxwell fastened a trust or lien upon the firm 
property in favor of the firm creditors. They cite, in support of their 
first contention, Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. 
Ct. 557, 45 L. Ed. 814, Davis v. Bohle, 92 Fed. 325, 34 C. C. A. 
372, In re Sievers (D. C.) 91 Fed. 366, and In re'Knight (D. C.) 
125 Fed. 35, in which the courts hâve held that, inasmuch as the 
making of a gênerai assignment is an act of bankruptcy, propferty 
conveyed by such an assignment passes to the trustée in bankruptcy 
as of the daté of the assignment as against the assignée, as against 
purchasers from him after the bankruptcy proceedings are instituted, 
and as against purchasers from him who hâve not paid for their pur- 
chases, where the bankruptcy proceedings are commenced within four 
months after the gênerai assignments, and they argue by analogy that, 
wherever a payment of an individual debt is made out of the partner- 
ship property within four months of the institution of bankruptcy 
proceedings, the title to the trustée relates back and attaches to that 
property as of the date of the payment. They insist that the mère fact 
that partnership property is applied to the payment of individual debts 
within the four months constitutes the transaction a fraudulent trans- 
fer or préférence although the payée bas no reason to believe it was 
intended as such, and they cite In re Jones (D. C.) 100 Fed. 781, 783; 
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In re Gillette (D. C.) 104 Fed. 769, 771, 772; In re Head (D. C.) 114 
Fed. 489, 490, 491; Collier on Bankruptcy (6th Ed.) p. 85; In re 
Johnson, Fed. Cas. No. 7,369 ; Collins v. Hood, Fed. Cas. No. 3,015 ; 
In re Cook, Fed. Cas. No. 3,150; In re Wilcox (D. C.) 94 Fed. 84. 
But the analogy between a gênerai assignment and the application of 
partnership property to the payment of an individual debt, or the ap- 
plication of individual property to the payment of a partnership debt, 
for if one is fraudulent and void the other is, is neither complète nor 
persuasive, and the construction of section 5f hère sought is neither 
expressed by the words of the section nor is it natural or reasonable. 
The parties against whom gênerai assignments hâve been held futile 
to convey title against a trustée hâve ail been volunteers, parties who 
neither paid nor surrendered anything before the bankruptcy pro- 
ceedings were commenced, and as they held no higher title or better 
equity than the bankrupt their titles passed to the trustée. In the 
case at bar, on the other hand, Mrs. Sargent surrendered her note in 
good faith, and released her claim upon her debtor for $3,731.90 be- 
fore the bankruptcy proceedings w^ere instituted. Unless the pay- 
ment was unlawful, and for that reason evi3enced an intent of Max- 
well to defraud his creditors, a question to be further considered, the 
only act of bankruptcy hère was the préférence of Mrs. Sargent to 
other creditors, which by the express terms of section 60b was not 
voidable because she had no reasonable cause to believe that it was 
intended to give her a préférence thereby. A gênerai assignment is 
voidable without regard to such cause to believe. 

The clause of section 5f upon which counsel rely is nothing but 
the familiar rule of administration of partnership and individual es- 
tâtes which has been imported into the bankruptcy law from the courts 
of equity. "The net proceeds of the partnership property shall be ap- 
propriated to the payment of the partnership debts, and the net pro- 
ceeds of the individual estate of each partner to the payment of the in- 
dividual debts." The partnership property and the individual estate 
at what time, four months, or at some indefinite time within four 
months before the pétition is filed, or at the time it is fîled ? This sec- 
tion treats of administration in the bankruptcy court and hence of the 
partnership and individual property, the title to which is in the bank- 
rupt at the time the pétition against him is presented to the court and 
that which he had transferred in fraud of his creditors. Section 70. 
Any other interprétation would produce intolérable vexation and con- 
fusion, for in the daily conduct of business partners are necessarily 
and constantly applying partnership property to the payment, not only 
of large individual obligations, but to the payment of their petty indi- 
vidual debts for living expenses, and are often devoting their individu- 
al property to the promotion of the partnership business and the dis- 
charge of the partnership debts. It never could hâve been, it never 
was, the intention of Congress that thèse transactions — thèse trans- 
formations of partnership into individual and of individual into part- 
nership property within four months, or within any other time pre- 
ceding the commencement of bankruptcy proceedings — should either 
be rescinded or avoided by subséquent adjudications in bankruptcy 
unless they were actually fraudulent or voidably preferential. It did 
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not make them fraudulent in thernselves. The terms of section 5f 
and the natural and rational interprétation of them in the light of the 
gênerai rules of law and of the entire act in which they appear, lirait 
their application to partnership and individual property at the com- 
mencement of bankruptcy proceedings, and to property the trans- 
fer of which is fraudulent for other reasons than that partnership 
property was applied to the payment of individual debts, or individual 
property to the payment of partnership debts. This conclusion is in 
accord with the gênerai principles applicable to the management and 
disposition of partnership property. 

There are two rules of law which at différent times apply to the 
management and disposition of the property of a partnership, first, 
partners own, and, with the consent of each, hâve the right and power 
to sell and dispose of the partnership property, to transform it into 
the individual property of one or more of the partners, to apply it or 
its proceeds to the payment of their individual debts in préférence to 
those of the partnership, and to make such other honest disposition 
of it as they deem fit; second, in the administration of the property 
of a partnership in the courts the creditors of the partnership hâve the 
right to the application of the partnership property to the payment of 
the partnership debts in préférence to the individual debts of the re- 
spective partners. The first is a rule of opération, the second a rule 
of administration. The first govems during the opération of the 
partnership business and the disposition of the partnership property by 
the partners, the second opérâtes during the administration of the part- 
nership property after it is brought into the custody of a court. The 
first rule prevails until by some suit or act the interposition of some 
court is invoked to administer the partnership property, and until that 
time the second rule is ineffective. Before" the partnership property is 
placed in custodia legis for administration, it is not held in trust for 
the payment of the partnership creditors in préférence to the creditors 
of the individual partners. The partnership creditors hâve no lien up- 
on it, and no independent right to its application to the payment of 
their claims in préférence to the claims of the creditors of the individu- 
al partners. Each partner, however, has the right to require the part- 
nership property to be applied to the payment of the partnership debts 
in préférence to the debts of the individual partners, to the end that 
he may not be required to pay the former out of his individual estate. 
The right of the creditors of the partnership to payment out of the 
partnership property in préférence to the individual creditors is the 
mère right by subrogation or dérivation to enforce this right of one of 
the partners after the partnership property has been placed in the 
custody of the law. Until it has been so placed each partner has 
plenary power at any time to release or waive this right, and if each 
partner has done so and at the time the property cornes within the 
jurisdiction of a court no partner has this right, then no creditor of 
the partnership has it, for a stream cannot rise higher than its source. 

Before the pétition in bankruptcy was filed in this case, and be- 
fore any of the property involved in this controversy was placed in 
the custody of the law, King had taken $234.34 out of the partner- 
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ship property, and had transformed it into his individual property, 
with the consent of Maxwell, and in considération of that consent, 
and of Maxwell's assumption of the partnership debts, had conveyed 
ail his interest in the remainder of the partnership property to Max- 
well, and had thereby transformed it into Maxwell's individual proper- 
ty, and out of that individual property Maxwell had paid his individual 
debt to his mother. Unless thèse releases of thèse partners were void- 
able and were avoided, neither of them had any right thereafter, and 
hence none of the creditors of the partnership had any right, to the 
application of the $3,731.90 which had been paid to Mrs. Sargent to 
the payment of partnership obligations. 

Counsel say that King's bill of sale and the release it evidenced were 
void (1) because he subsequently testifîed that he never consented to 
the payment of Mrs. Sargent out of the proceeds of the partnership 
property in préférence to the creditors of the partnership, but his bill 
of sale contained that consent, for it granted full title and plenary 
power of disposition of ail the partnership property, except the $334.- 
34 which he took as his share, to Maxwell, and he is estopped from 
avoiding the légal efïect of the conveyance he made by subséquent tes- 
timony that he did not intend that it should hâve that efïect; (2) be- 
cause the assumption of the debts by the insolvent Maxwell was not 
a valuable considération for King's conveyance, but while there are 
authorities to that efïect (Darby & Co. v. Gilligan, 33 W. Va. 346, 349, 
10 S. E. 400, 6 L. R. A. 740), the better reason and the weight of au- 
thority are to the contrary, for a promise to pay the debt of another, 
although the promisor may never be able to do so, créâtes a légal and 
a moral obligation burdensome to the promisor and presumptively 
bénéficiai to the promisee (Ex parte Peake, 1 Maddock's Chan. 191, 
195, 198; Howe v. Lawrence, 9 Cush. [Mass.] 533, 556, 57 Am. Dec. 
68, and cases there cited ; McDonald & Co. v. Cash & Hainds, 57 Mo. 
App. 536, 544, and cases there cited ; Kansas City Southern Ry. Co. 
V. O. O. & K. C. R. R. Co. [Mo. Sup., decided May 39, 1907] 
no opinion filed ; Gratton, etc., Co. v. Troll, 77 Mo. App. 339) 
and the consent of Maxwell that King should withdraw the 
$334.34, which he took, constituted in itself a suflficient consid- 
ération to sustain the bill of sale; (3) because King's sale was not 
accompanied by delivery in a reasonable time and foUowed by an ac- 
tual and continued change of possession of the things sold as required 
by Rev. St. Mo. 1899, § 3410 (Ann. St. 1906, p. 1940), but the 
évidence is that it was accompanied by such a delivery and foUowed 
by such a change of possession; (4) because notice of the purchase 
by Maxwell was not immediately given to the bank in which the funds 
of the partnership were deposited, but this fact is not material because 
the bank paid out the moneys upon deposit with it without objec- 
tion upon drafts drawn by Maxwell in the name of the partnership, 
which by the terms of the bill of sale he had the right to use for a 
year; (5) because the assumption of the partnership debts by Max- 
well created a trust in favor of the partnership creditors and imposed 
an équitable lien upon the partnership property for their benefit, but 
the weight of authority and the better reason sustain the view that it 
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had no such effect at any time before the $3,?'31.90 was paid to Mrs. 
Sargent or before an application was made for the interposition of a 
court to administer the partnership property. 

There is another reason why this bill of sale cannot be disregard- 
ed in this suit. In the most favorable view to the trustée it was void- 
able only, net void. King-, the grantor, has not set it aside. He can- 
not rescind or avoid it until he pays back the $234.34 which he re- 
ceived, and proves to the satisfaction of some court that he was induced 
by some misrepresentation or deceit to make it, and there is no such 
évidence in this case. 

Finally, counsel for the trustée argue that the bill of sale and the 
payment must be considered as a single transaction, that they évi- 
dence an application of partnership property to the payment of an in- 
dividual debt of one of the partners within four months of the bank- 
ruptcy while the partnership and the partners were insolvent, and that 
such an application is unlawful, and proves the intent of the debtors 
to hinder, delay, and defraud the creditors. Concède that the entire 
transaction was the intentional payment of a debt of one of the part- 
ners out of the partnership property in préférence to the partnership 
creditors; the question then becomes, may partners lawfuUy appro- 
priate partnership property to the payment of their individual debts 
when they and the partnership are insolvent? Authorities are cited 
which either directly or indirectly indicate that this question should 
be answered in the négative. Arnold v. Hagerman, 45 N. J. Eq. 186, 
198, 199, 17 Atl. 93, 14 Am. St. Rep. 712 ; Flack v. Charron, 29 Md. 
311 ; In re Estate of Edwards & Wigginton, 47 Mo. App. 307 ; Earle 
v. Art Library Pub. Co. (C. C.) 95 Fed. 544; Darby & Co. v. Gilligan, 
33 W. Va. 346, 349, 10 S. E. 400, 6 h. R. A. 740 ; Till's Case, 3 Neb. 
261 ; Roop V. Herron, 15 Neb. 73, 78, 80, 81, 17 N. W. 353 ; In re 
Jones (D. C.) 100 Fed. 781, 783 ; In re Gillette (D. C.) 104 Fed. 769, 
771, 773; In re Head (D. C.) 114 Fed. 489, 490, 491; Collier on Bank- 
ruptcy (6th Ed.) p. 85; In re Johnson, Fed. Cas. No. 7,369; Collins 
V. Hood, Fed. Cas. No. 3.015 ; In re Cook, Fed. Cas. No. 3,150. The 
décisions in thèse and many other cases hâve been carefuUy considered, 
but because insolvency does not deprive persons of their right to dis- 
pose of their property for lawful purposes, because the application 
of partnership property with the consent of ail the partners to the 
payment of the individual debts of the partners in préférence to those 
of the partnership is a lawful purpose so long as no application for the 
interposition of a court to administer the property is made, and the 
creditors paid hâve no reasonablé cause to believe that a préférence 
is intended, because until the partnership property is placed in custodia 
legis the rule of administration does not take effect and the prefer- 
ential equities of the partnership creditors do not attach to it either 
by way bf trust or lien, and because the Suprême Court, by whose dé- 
termination this court must be guided, and the weight of modem au- 
thority hâve so determined, we are constrained to hold and do décide 
that, when ail the partners consent, their application of the partner- 
ship property to the payment of an individual debt of a partner with- 
in four months of the filing of a pétition in bankruptcy while the part- 
ners and the partnership are insolvent does not évidence any intent 
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on the part of the debtors to hinder, delay, or defraud the credi.ors 
of the partnership within the meaning of section 67e of the bank- 
ruptcy law, and it is not void or voidable where the créditer paid has 
no reasonable cause to beHeve that a préférence was intended by the 
payment. Case v. Beauregard, 99 U. S. 119, 125, 126, 127, 25 L. Ed. 
370 ; Fitzpatriclî v. Flannagan,* 106 U. S. 648, 656, 1 Sup. Ct. 369, 
27 L. Ed. 211; Huiskamp v. MoHne Wagon Co., 121 U. S. 310, 323, 
7 Sup. Ct. 899, 30 L. Ed. 971 ; Ex parte Peake, 1 Maddock's Chan. 
191, 197, 198 ; Allen v. Center Valley Co., 21 Conn. 130, 54 Am. Dec. 
333; Armstrong v. Fahnestock, 19 Md. 58, 65; Howe v. Lawrence, 
9 Cush. (Mass.) 553, 57 Am. Dec. 68; Upson v. Arnold, 19 Ga. 190, 
63 Am. Dec. 302; Goddard-Peck Grocery Co. v. McCune, 122 Mo. 
426, 25 S. W. 904, 29 L. R. A. 681 ; Schmidlapp & Bros. v. Currie 
& Co., 55 Miss. 597, 599, 30 Am. Rep. 530; Fulton v. Hughes, 63 
Miss. 61, 64 ; McDonald & Co. v. Cash & Hainds, 57 Mo. App. 536 ; 
Siegel V. Chidsey, 28 Pa. 279, 70 Am. Dec. 124; Case v. Ellis, 4 Ind. 
App. 224, 30 N. E. 907; Ex parte Ruffin, 6 Ves. 119; Kimball v. 
Thompson, 13 Metc. (Mass.) 283; Ladd v. Griswold, 9 111. 25, 46 Am. 
Dec. 443; Smith v. Edwards, 7 Humph. (Tenn.) 106, 46 Am. Dec. 
71 ; Robb v. Mudge, 14 Gray (Mass.) 534 ; Baker's Appeal, 21 Pa. 
76, 59 Am. Dec. 752 ; Sigler & Richey v. Knox Co. Bank, 8 Ohio St. 
511 ; Wilcox V. Kellogg, 11 Ohio, 394. 

In Case v. Beauregard, 99 U. S. 119, 125, 25 L. Ed. 370, a partner- 
ship composed of May, Graham, and Beauregard was insolvent, and 
each of its members was insolvent. It owed the Fourth National 
Bank of New York $235,000.89, and May owed the United States 
over $300,000. In this state of the case May and Graham transferred 
their interest in the partnership property, which consisted of a lease 
and the equipment of a railroad, to the United States in part payment 
of May's individual debt. The United States sold this interest for 
$238,000 to third parties who, with Beauregard, disposed of the part- 
nership property for stock in the lessor railroad company. The bank 
brought a suit in equity against ail thèse parties to set aside the trans- 
fers of the partnership property to pay the individual debt of May and 
to subject it, or its proceeds, to the payment of the bank's claim against 
the partnership on the ground that the creditors of the partnership 
were entitled to a préférence in payment out of its property over the 
individual créditer of May, but the Suprême Court affirmed a decree 
which dismissed the bill because, before the interposition of a court was 
asked, the equities of the partners in the property of the partnership 
had been extinguished, and for that reason the derivative equity of 
the partnership créditer had come to an end at the same time. The 
court said: 

"It Is, therefore, always essentlal to any preferentlal rlght of the creditors 
that there shall be property owned by the partnership when the clalm for 
préférence Is sought to be enforced. Thua, in Ex parte Ruffin, 6 Ves. 119, 
where from a partnership of two persons one retlred, assignlng the partner- 
ship property to the other, and taking a bond for the value and a covenant 
of Indemnity against debts, it was ruled by Lord Eldon that the Joint cred- 
itors had no equity attachlng upon partnership effects, even remalning in 
specie. And suoh bas been the râle generally accepted ever slnce, w!tb the 
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single Quallflcation that the assignaient of the retiring partner Is not mala 
flde." 

In Schmidlapp & Bros. v. Currie & Co., 55 Miss. 597, 599, 30 Am. 
Rep. 530, Harney and Washington were partners. Harney owed Ode- 
neal, but neither Washington nor the firm was indebted to him. Har- 
ney conveyed and Washington consenTied to a transfer of ail the part- 
nership property and business to Odeneal in part payment of his in- 
dividual debt. Odeneal took Currie into partnershîp with him, and 
Schmidlapp & Bros., who were creditors of the first partnership, at- 
tached the property formerly owned by that firm, on the ground that 
the transfer was made with intent to hinder, delay, and defraud the 
creditors of the partnership, and was therefore fraudaient and void 
as to them. The court refused to sustain the attachment, and said : 

"If at a time when the flrm was still in existence, when no légal liens of 
any sort had attached, when it was neither bankrupt nor contemplating 
bankruptcy, ail the memb«rs hâve agreed to a particular disposition of its 
assets, and that disposition is neither colorable nor fraudulent — that Is to 
say, Is upon a bona fide considération, and reserves no benefit to the grantors 
— Inasmuch as none of the partners can be heard to complain of such dis- 
position, so none of the creditors of the flrm, or of the individual members 
eomposing It, can question or attack It." 

In Fulton v. Hughes, 63 Miss. 61, 65, Fulton and Hughes were 
partners. On March 17, 1884, Fulton sold to Hughes ail the part- 
nership property except certain accounts valued at $500, which he re- 
ceived to his individual use, and Hughes assumed and agreed to pay 
ail the debts of the firm. On June 2, 1884, Hughes transferred the 
books and accounts, which belonged to the former firm, in payment of 
a debt of $955 which the fîrm owed his mother, and in payment of his 
own individual debt of $500 which he owed her. A creditor of the 
former firm gamisheed persons indebted to the fîrm, and the mother, 
to whom thèse claims had thus been assigned, appeared and contested 
the right of the firm creditor to collect. The court said : 

"The creditors of the flrm had no lien upon the goods or choses in action 
which had prevlously belonged to the flrm, but which, on its dissolution, be- 
came the property of Hughes, and since he alone was owner, he might law- 
fully appropriate them to the payment of any debt which he owed, whether it 
was a debt due by the late flrm or by hlmself alone." 

To a similar efïect are Roach v. Brannon, 57 Miss. 490, and Eld- 
ridge v. Phillipson, 58 Miss. 270. Thèse cases, and the rule of the 
Suprême Court of Mississippi illustrated by them, hâve been adopted 
and approved by the Suprême Court of the United States in Fitz- 
patrick v. Flannagan, 106 U. S. 655, 658, 1 Sup. Ct. 369, 27 h. Ed. 
311. 

In Fitzpatrick v. Flannagan, 106 U. S. 648, 657, 1 Sup. Ct. 369, 
27 Iv. Ed. 311, the partners and the partnership were insolvent from 
the commencement to the end of the transactions. One of the partners 
died. The surviving partner continued the business, applied some of 
the partnership property to the payment of his individual debt which 
he had incurred to borrow money to pay pressing obligations of the 
partnership. A creditor of the partnership attached the property on 
the ground that the surviving partner's transfer to pay his individual 
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debt was fraudulent and void as against the creditors of the partner- 
ship. The Suprême Court, speaking of this transfer which was made 
between the death of the deceased partner and the commencement 
of the attachment suit said : 

"Any intermediate disposition of the property, made in good faith, even 
althongh it may hâve been speciflcally a part of the partnership assete, and 
even if It has been applied to the payment of hls Indivldual obligations, will 
be valld and effectuai ; and, without circumstances showing an aetual In- 
tention to defraud, cannot be treated as a fraud in law upon partnership 
creditors," and a judgment which sustained the attachment was reversed. 

The sale of the partnership property by King to Maxwell and the 
subséquent payment by Maxwell of his individual debt with the pro- 
ceeds of a part of this property were not in themselves évidence of an 
intent on the part of the debtors to hinder, delay, and defraud the cred- 
itors of the partnership, the entire évidence in the case fails to con- 
vince that the debtors, or either of them, ever had any such aetual inten- 
tion, the creditor paid had no reasonable cause to believe that a préfér- 
ence was intended by the payment, and the trustée cannot recover of 
Mrs. Sargent the $3,731.90 which she received in payment of the note 
of her son. The decree below must be reversed, and the cause remand- 
ed with directions to dismiss the bill, and it is se ordered. 



Id re GRAINGER.» 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1908.) 

No. 1,444. 

, Chattel Moetgages— Validitt— Statutes— Peopeett Subject to Mobt- 

6AGE. 

Civ. C/Ode Cal. § 2955, provides that mortgages may be made only on the 
Personal property therein specified. Subdivision 8 Includes upholstery, 
furniture, and household goods ; and subdivision 13, the maehinery, casks, 
pipes, tubes, and utensils used in the manufacture or storage of wine, 
fruit brandy, fruit syrup, or sugar; also wines, fruit brandy, fruit syrup 
or sugar, with the cooperage In which the same are contained. Held, 
that nelther of such provisions authorized a chattel mortgage on a soda 
fountain, carbonator, candy machines, tables, chairs, and other utensUs in 
a candy and Ice cream store. 

, Bankbuptct— Chattbi, Moetgages— Validitt as Against Ceeditoes. 

Clv. Code Cal. § 2955, provides that mortgages may be made only on 
certain enumerated Personal property, and section 2973 déclares that 
mortgages of Personal property other than that specified in section 2955 
shall be valld between the parties, thelr helrs, legatees, and Personal rep- 
résentatives and persons who, before parting with value, hâve aetual no- 
tice thereof. Held, that a chattel mortgage of property other than that 
specified in section 2955, executed In good .falth for a bona flde considéra- 
tion, was valid against the mortgagor's trustée In bankruptcy and gênerai 
creditors. 

. Samb — CoNTEACT OF Bankrupt — Peeformance bt Teustee op — Oeobb of 
Court. 

Where a bankrupt had purchased a corn popper under a conditional sale 
contract with which he had not complied at the time bankruptcy Inter- 
vened, the trustée was under no obligation to carry out the agreement 
and pay the balance of the contract priée, and baring sold the popper with 

*RehearIng denied June 10, 1908. 
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other goods belonging to the bankrupt en masse, without regard to Its 
présent worth, he had no power to pay to the sellçr the balance ot the 
purehase priée without an order of court entered on notice to the cred- 
itors. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern Division of the Southern District of 
California. 

Tanner, Taft & Odell, for bankrupt. 
Shankland & Chandler, for petitioner. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

ROSS, Circuit Judge. There is no dispute about the facts of this 
case, which are in substance as follows: On the 31st day of Octo- 
ber, 1905, the banijrupt and his wife borrowed of the petitioner $1,- 
500, giving their note therefor, payable on demand, and secured by 
a mortgage duly acknowledged, and accompanied by the affidavits 
of the mortgagors and mortgagee to the effect that it was made in 
good faith and without any design to hinder, delay, or defraud credit- 
ors, and which mortgage was duly recorded November 1, 1905, in 
the recorder's office of Los Angeles county, Cal., in Book 163 of Mort- 
gages, page 307, covering certain real estate therein described and 
situated in the city of Redlands, county of San Bernardino, and also 
ail the fixtures, appliances, tools, and machinery, except one piano 
and one desk situated in the store occupied by Grainger at No. 161 
Pier avenue, Océan Park, in the city of Santa Monica, county of Los 
Angeles. Subsequently, and about June 1, 1906, the bankrupt hav- 
ing an opportunity to sell the Redlands property, requested the peti- 
tioner to release the land from the lien of the mortgage, and to take 
from him a mortgage on ail of his goods, fixtures, machinery, and 
furniture in the store at No. 161 Pier avenue, in the city of Santa 
Monica, being the same place in which was the personal property de- 
scribed in the first mortgage mentioned. Without any other con- 
sidération, the petitioner released the Redlands realty, and took from 
the bankrupt a new note executed by himself and wife for the pre- 
ceding indebtedness of $1,500, but making it payable in installments, 
$100 to become due July 1, 1906, $150 on the first days of August, 
September, and October, 1906, respectively, and other payments in 
monthly installments, with interest at the rate of 8 per cent, per an- 
num, payable monthly. To secure this indebtedness, but without re- 
leasing the old chattel mortgage, the petitioner accepted a new chattel 
mortgage from the bankrupt and his wife, duly acknowledged by 
them on the Ist day of June, 1906, which mortgage was in due form 
and was accompanied by affidavits of the mortgagors and of the mort- 
gagee, to the effect that the same was made in good faith, and without 
any design to hinder, delay, or defraud creditors, and which mort- 
gage was recorded June 1, 1906, in Book 177 of Chattel Mortgages, 
page 196, Records of Los Angeles county. The goods and chattels 
covered by this second mortgage were in the store at No. 161 Pier 
avenue, Santa Monica, and consisted of 1 soda fountain, 1 carbona- 
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lor, 1 candy pulling machine, 3 showcases, 6 tables, 24 chairs, 8 
stools, 1 cigar case, 1 cash register, 1 light and cooking plant, 1 can- 
dy cutter, 2 freezers, 1 2-horse power motor, marble slabs, about $700 
worth of ice cream, tubs and cans, 1 cream separatgr, milk cans, ice 
box, ail candy jars and glasses, 1 dropping machine, 10 tons sait, stock 
of extracts, ail linoléum, 1 candy furnace, copper kettles, 1 horse, 1 
wagon, 1 popcom crisp machine with popper, 8 ice cream cabinets, 
ail candy tools, 1 popcorn popper, and ail stock and raw materials 
therein. The indebtedness from the mortgagors to the petitioner was 
bona fîde in every respect, and the mortgages were taken in good 
faith and without any idea either on the part of the petitioner or on 
the part of the bankrupt that he was in an insolvent condition, or that 
bankruptcy proceedings were contemplated. 

On the 9th of August, 1906, Grainger filed his pétition in bankrupt- 
cy, and was, on the lOth of that month, duly adjudicated a bankrupt. 
On the same day the Los Angeles Trust Company was appointed re- 
ceiver of his estate, and qualified as such, and on the 20th day of the 
same month sold as perishable ail candy, gum, and grape juice com- 
ing into its possession. On the 2Sd of August, 1906, the trust company 
was discharged as receiver and appointed trustée of the estate, and as 
such took possession of the property. It was then stipulated by the 
parties in interest that the trustée should sell ail of the property pur- 
suant to an order of the bankruptcy court, and that the lien of the 
mortgages of the petitioner, if any it had, should be transferred, and 
the moneys derived from the sale should be charged with the lien of 
the mortgages, if any there was. Ail of the property was sold on the 
6th day of September, 1906, for the total sum of $950, which sale 
was confirmed by the court In due time the petitioner filed its pétition 
with the court asking that the money derived from the sale of the goods 
be turned over to it on its mortgage indebtedness. The goods were 
sold en masse, and among them was a combination peanut and popcorn 
popper which on May 1, 1906, the bankrupt had ordered of the Cali- 
fornia Supply Company, at the price of $155, of which he had paid 
$50, leaving a balance due of $105 of the purchase price. At the time 
he purchased the popper he agreed to sign a contract by which the 
supply company should retain title to the popper until the debt should 
be paid ofï at the rate of $15 per month. The popper was delivered on 
the 16th of May, 1906, and on the 9th of June of that year Grainger 
signed the contract and paid the $50 mentioned. That contract was 
never recorded, and the petitioner had no notice of its existence when 
it accepted the mortgage of June Ist covering the same. At the time 
the trustée took possession of the popper it had notice of the rights of 
the supply company, and its claim, and on August 16, 1906, the receiv- 
er was duly notified that the supply company claimed the popper, and 
received like notice as trustée, and on the day of sale the supply com- 
pany notified the trustée at the place of sale that it claimed the popper, 
and also appeared before the référée when the order was made con- 
nrming the sale, and protested against such confirmation. The référée 
held that the supply company was entitled "to the sum of $105 due 
upon the peanut and popcorn popper sold to the said bankrupt under 
contract on the 16th day of May, 1906," and also denied the pétition- 



72 160 FEDERAL REPORTEE. 

er's pétition for the money arising from the sale of the chattels covered 
by the mortgages unSer which it claimed, which action of the référée 
was affirmed by the court below when brought before it. 

The claim of the petitioner hère is that the court below erred in 
holding that the $105 due the supply company on the contract sale of 
the popcorn popper should be paid to that company as a prior claim, 
and that the court also erred in holding that the petitioner had no lien 
on the chattels covered by its mortgages as against the creditors of the 
bankrupt or the trustée. 

Section 2955 of the Civil Code of California provides, "Mortgages 
may be made upon the foUowing personal property, and none other" — 
enumerating in 23 subdivisions a large number of chattels; subdivi- 
sions 8 and 13 being the only ones under which it is even claimed that 
the articles described in the chattel mortgages hère in question corne. 
Those subdivisions read as foUows : 

"8. Upholstery, furnlture, and household goods." 

"13. The machinery, casks, pipes, tubes, and utenslls used In the manu- 
facture or storage of wine, fruit brandy, fruit syrup or sugar ; also wlnes, fruit 
brandy, fruit syrup or sugar, with the cooperage In which the same are con- 
talned." 

We think it plain that the articles enumerated in the chattel mort- 
gages hère in question are not embraced by either of thèse subdivisions 
of section 2955 of the Civil Code of California. The above-mentioned 
section is a part of title 14, c. 2, art. 3, of the Civil Code, and succeed- 
ing sections of the same article prescribe the form of mortgages of 
Personal property, and déclare that such a mortgage "is void as against 
creditors of the mortgagor, and subséquent purchasers and incum- 
brancers of the property in good faith and for value, unless : 

"1. It Is accompanled by the aflBdavlt of ail the parties thereto that It Is 
made In good faith and wlthout any design to hinder, delay, or defraud cred- 
itors. 

"2. It Is acknowledged, or proved, certlfled, and recorded In llke manner as 
grants of real property." 

By a subséquent statute of California, now embodied in section 2973 
of the same article of the Civil Code, it is provided that: 

"Mortgages of personal property other than that mentloned In section twen- 
ty-nine hundred and flf ty-flve, and mortgages not made in conformlty with the 
provisions of thls article, are nevertheless valid between the parties, their 
heirs, légatees, and personal représentatives, and persons who before partlng 
with value hâve actual notice thereof." 

While, therefore, it is true that none of the personal property cov- 
ered by the chattel mortgages under which the petitioner claims came 
within any of the enumerations of section 2955 of the Civil Code, it 
was authorized to be mortgaged by the subséquent act embodied in 
section 2973 of the same Code, and was, as has been expressly held 
by the Suprême Court of the state, good as between the parties there- 
to, and as to ail other persons except creditors of the mortgagor and 
subséquent purchasers in good faith and for value. Perkins v. Maier 
& Zobelein Brewery, 133 Cal, 497, 498, 65 Pac. 1030, and cases there 
cited. 
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It îs not contended that there was any actual fraud in the making 
or taking of thèse chattel mortgages ; on the contrary, it appears that 
they were executed to secure money loaned by the petitioner in good 
faith to the mortgagors, and it further appears that the mortgages 
were in the prescribed form, were accompanied by the prescribed af- 
fidavit of the mortgagors and mortgagee, and that they were duly put 
upon the public records long prior to the adjudication in bankruptcy. 
Nor is it pretended tliat any of the creditors of the bankrupt mort- 
gagor ever secured any lien of any character upon any of the prop- 
ertv. 

in the case of Lemon v. Wolff et al., 121 Cal. 272, 275, 53 Pac. 
801, it was held by the Suprême Court of that state that a chattel 
mortgage which is good as between the parties thereto can only be 
questioned by creditors of the mortgagor who hâve acquired a lien 
upon the mortgaged property, or who seek to levy process there- 
on, and that a mère créditer at large, without some process for the 
collection or enforcement of bis debt, cannot do so. 

It is true that in the case of Ruggles v. Cannedy, 127 Cal. 390, 
53 Pac. 911, 59 Pac. 827, 46 L. R. A. 371, decided intermediate the dé- 
cisions in Lemon v. Wolff, and Perkins v. Maier & Zobelein Brewary, 
the Suprême Court of California held that where creditors of an insol- 
vent mortgagor of personal property are prevented from suing by rea- 
son of the adjudication of bis insolvency under the state insolvency act, 
and are limited to the proof of their claims against him, such proof is 
the équivalent of a judgment, and shows sufficient interest of the cred- 
itors in the mortgaged property to warrant the assailing of the chattel 
mortgage as a void act for want of prompt redord, and that the as- 
signée in insolvency represents the interest of the creditors, and may 
recover the property for their benefit; but the présent case arises un- 
der the United States bankruptcy act. 

In York Manufacturing Company v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, it appeared that the York Manufactur- 
ing Company had supplied certain machinery to the Mount Vernon 
Ice, Coal & Milling Company, afterwards adjudged a bankrupt cor- 
poration, under a conditional contract providing, among other things, 
that the title to and ownership of the machinery should remain in 
the York Manufacturing Company until the entire purchase price 
agreed upon should be actually paid in cash, the vendor being given 
the right to enter the premises of the vendee and remove the prop- 
erty in case of default. Twenty-five per cent, only of the price of the 
machinery was ever paid. A statute of Ohio, where the case arose, 
required such a contract to be filed for record, which was not donc 
in that case. There was also a statute of the same state relating to 
chattel mortgages which declared such a mortgage absolutely void 
as against creditors of the mortgagor, and as against subséquent pur- 
chasers and mortgagees in good faith, unless the mortgage, or a truc 
copy thereof, should be deposited forthwith as directed in the act. 
The Suprême Court in the case cited referred to a décision of the 
Suprême Court of Ohio, in which that court held that the chattel 
mortgage was not void for lack of filing as between the parties there- 
to, but that) the Ohio statute only avoided the instrument as to those 
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creditors who, between the time of the exécution of the mortgage 
and the filing thereof, had taken steps to "fasten upon the property 
for the payment of their debts." 
In York Manufacturing Company v. Cassell, the court said : 

"We hâve not been referred to any décision of the Suprême Court of Ohlo 
as to the meanlng of the statute requlrlng the flling of eontracts of condi- 
tlonal sales, but we coneur wlth the Circuit Court, of Appeals In thls case, 
that the statute would render the unflled contract void as to the same class 
of creditors mentioned In the ehattel mortgage statute. Therefore the con- 
tract would be vold as to creditors who before Its flUng had 'fastenecî upon 
the property' by some spécifie lien. As to creditors who had no such lien, be- 
ing gênerai creditors only, the statute does not avoid the sale, which Is good 
between the parties to the contract." 

And the Suprême Court in York Manufacturing Company v. Cas- 
sell proceeded : 

"We come, then, to the question whether the adjudication In bankruptcy 
was équivalent to a judgment, attachment, or other spécifie lien upon the ma- 
chinery. The Circuit Court of Appeals has held herein that the selzure by 
the court of bankruptcy operated as an attachment and an injunction for the 
beneflt of ail persona having Interests in the bankrupt's estate. We are of 
opinion that It did not operate as a lien upon the machinery as agalnst the 
York Manufacturing Company, the vendor thereof. Under the provisions of 
the bankrupt act the trustée in bankruptcy is vested wlth no better rlght 
or title to the bankrupt's property than belonged to the bankrupt at the time 
when the trusteé's tltle accrued. At that time the rlght, as between the bank- 
rupt and the ïork Manufacturing Company, was In the latter company to 
take the machinery on account of default in the payment therefor. The trus- 
tée under such circumstances stands simply in the shoes of the bankrupt, and 
as between them he has no greater right than the bankrupt. This Is held In 
Hewlt V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct 690, 48 L. Ed. 986. 
The same vi6w was taken In Thompson v. Falrbanks, 196 U. S. 516, 25 Snp. 
Gt 306, 49 L. Ed. 577. It was there stated that, 'under the présent bankrupt 
act, the trustée takes the property of the bankrupt, in cases unafCected by 
fraud, In the same pllght and condition that the bankrupt himself held It, and 
subject to ail the equlties impressed upon it In the bands of the bankrupt.' 
See Teatman v. Savings Institution, 95 U. S. 764, 24 L. Ed. 589; Stewart v. 
Platt, 101 U. 8. 731, 25 h. Ed. 816 ; Hauselt v. Harrison, 105 U. S. 401, 26 L. 
Bd. 1075. The same doctrine was reafflrmed In Humphrey v. Tatman, 198 
.U. S. 91, 25 Sup. et. 567, 49 L. Ed. 956. The law of Ohlo says the condltlonal 
sale contract wfts good between the parties, although not flled. In such a case 
the trustée in bankruptcy takes only the rights of the bankrupt, where there 
are no spécifie liens, as already stated." 

Upon the authority of this décision of the Suprême Court we 
thinic it must be held that the ehattel mortgages hère in question are 
valid as against the gênerai creditors of the bankrupt. 

We hâve been referred to no statute of California requiring such 
conditional eontracts as that covering the corn popper to be filed 
fdf record, and, as a conséquence, nonè prescribing the effect of such 
nonfiling; but conceding the validity of the supply company's condi- 
tional sale as against the petitioner's mortgage, yet that claimant did 
not pursue the remedy allowed by law for the recovery of the possession 
of its property, but, after its sale along with the property of the bank- 
rupt, claimed, and was by the court below allowed, the balance of the 
contract priée of the popper out of the gross proceeds of the prop- 
erty sold en masse, and without regard to the worth of the popper 
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which, for the reason stated, was impossible of ascertainment. The 
trustée was under no obligation to carry out the bankrupt's agrec- 
ment to purchase the popper and pay the balance of the contract pricc 
therefor. And if he had desired to do so, in order to acquire title 
to the popper, such payment could only hâve been made by an order 
of the court upon notice to the creditors. Sections 253, 256, 263, 
Loveland on Bankruptcy (3d. Ed.) and Order 28 of General Ordèrs 
in Bankruptcy (89 Fed. xi, 32 C. C. A. xxviii). 

The judgment is reversed, and the cause remanded to the court 
below for further proceedings in accordance with the views herein 
expressed. 



S. M. HAMILTON COAI, (30. T. NEW YORK & PHIbADELPHIA GOAL & 

COKE CO. 

(Circuit Court of Aroeals, Second Circuit March 10, 190&) 

No. 180. 

Evidence— Weitten Contract— Ambiquous Teems— Explanation bt Pabol. 

Where, In an action for breaeh of a contract to dellver a certain numbet 
of tons of "our Blg Vein Cumberland coal" per month, the parties were 
not agreed as to ttie meaning of such phrase, the court erred In conflnlng 
paroi évidence to explaln the same to the meaning of the term "Blg Veln 
Cumberland coal," ellmlnatlng the word "our," slnce, the contract belng 
ambiguous, the évidence admltted to explaln It should be sufflclently broad 
to show the real intention of the parties. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 20, Evidence, {§ 2129, 
2131.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review a judgment of the Circuit Court entered 
upon the verdict of a Jury in favor of the défendant in error, who was 
the plaintifï below. In the foUowing opinion the parties are designated 
as in the court below. 

Frederick Dallam and Herbert Barry, for plaintiff in error. 
Harold W, Hardon, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This was an action to recover damages 
for the alleged breadi of a written contract dated September 19, 1905, 
wherein the défendant agreed to sell and deliver to the plaintifï, be- 
ginning October Ist of that year, " * * * (1,500) fifteen hundred 
to (2,000) two thousand tons, buyers option, per month for one year, 
of our Big Vein Cumberland coal. * * * " por some time after 
the contract became operative, the défendant delivered and the plaintifï 
accepted coal of a certain grade under it. A dispute then arose as to 
the kind of coal designated by the phrase "our Big Vein Cumberland" 
in the contract, the outcome of which was this litigation. 

The meaning of the phrase "our Big Vein Cumberland coal," there- 
fore, presented the question of primary importance upon the trial. The 
court, however, practically ignored the word "our," and treated th* 
contract as if simply calling for the delivery of "Big Vein Cumber- 
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land coal," as that term should be explained by extrinsic évidence. 
Accordingly testimony was offered to establish both the geological and 
commercial meanings of the term. This tended to show that scien- 
tifically Big Vein Cumberland coal is coal from the "upper productive 
coal measures," and is now taken from the Pittsburgh seam — as it is 
called — in Pennsylvania. The testimony as to the commercial meaning 
of the term varied ; some witnesses testifying that it merely désignâtes 
a certain grade of coal. But the défendants, insisting upon including 
the Word "our" in the term, desired to go further with the paroi évi- 
dence, and ofïered to show that in their negotiations prior to the ex- 
écution of the contract the parties had agreed upon the grade of coal 
to be delivered under the désignation "Hamilton's Big Vein Cumber- 
land coal"; and also ofïered to prove the meaning attached by them 
to the phrase "our Big Vein Cumberland coal." The trial court re- 
jected the defendant's ofïer and excluded the évidence. 

This action of the court in confining the paroi évidence to the mean- 
ing of the term "Big Vein Cumberland coal" was erroneous. The 
phrase used in the complaint is "our Big Vein Cumberland coal," and 
there was no more reason for omitting the word "our" from it than 
any other word. The phrase "our Big Vein Cumberland" was am- 
biguous even after the réception of évidence explaining the meanings 
of the last three words. It was capable of several applications: (1) 
It might hâve been used descriptively as designating the particular 
coal taken from some mine in the Pittsburgh seam which the défend- 
ant dealt in. ( 2) It might hâve meant coal of a grade corresponding 
to that from the Pittsburgh seam, and, perhaps, taken in its immédiate 
vicinity, which the défendants designated in their business and to 
their trade as "Hamilton's Big Vein Cumberland coal." (3) It might 
hâve meant coal which in this particular transaction the parties had 
agreed should be designated as "our [Hamilton's] Big Vein Cumber- 
land coal." The contract being ambiguous, paroi évidence was prop- 
er to explain its meaning. And, when such évidence came in, it should 
hâve been along sufficiently broad Unes to show what was meant by 
the entire phrase used in the contract to résolve the ambiguity and to 
show the real intention of the parties. Especially should this hâve been 
the case with respect to a contract which itself referred to previous 
conversations. That paroi évidence of prior negotiations is admissible 
for thèse purposes is settled by numerous authorities. The following 
cases are merely illustrative : In Kilby v. Hinchman-Renton Fire 
Proofing Co., 132 Fed. 957, 961, 66 C. C. A. 67, the Circuit Court of 
Appeals for the Eighth Circuit said : 

" * • * Where, in the application of a contract to its subject-matter, an 
ambiguity or uncertainty arises which cannot be removed by an examination 
of the agreement alone, paroi évidence of the circumstances under which it 
was made and of statements made in the negotiations which preceded It may 
be admitted to résolve the ambiguity, and to prove the real Intention of the 
parties." 

In Wolff V. Wells, Fargo & Co., 115 Fed. 33, 35, 52 C. C. A. 626, 
the Circuit Court of Appeals for the Ninth Circuit said : 

" • • • If there is any uncertainty or ambiguity as to the meaning of 
th* words used in the written contract, where It Is based upon or refera to a 
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conversation, paroi évidence may be admltted, not to vary the terms of the 
contraet, but to explaln the sensé In whlch the language in the wrltlng 
was used. Such attendant and surroundlng circumstances are compétent 
évidence for the purpose of plaeing the court In the same situation and giv- 
ing it the same advantage for construing the Instrument as were possessed 
by the parties who executed it. The object or tendency of such évidence Is 
not to contradlct or vary the terms of the writing, but Is for the purpose of 
enlightening the court so as to enable it to more f uUy understand the language 
employed thereln." 

In Western Union Tel. Co. v. American Bell Tel. Co. (C. C.) 105 
Fed. 684, 687, Judge Coït said : 

" * * » The case présents a contraet which is capable of two Interpréta- 
tions. This belng true, it was clearly proper for the master to admit évidence 
of previous negotiations and surroundlng facts and circumstances relatlng to 
the subject-matter of the contraet, In order to reach an interprétation of the 
language used In accordance with the understandlng of the parties at the time 
the contraet vras entered Into. That such évidence is admissible where a 
contraet Is capable of two Interprétations and a doubt exista as to the true 
meanlng is well establlshed." 

And in the early case of Hart v. Hammett, 18 Vt. 127, it was held : 

"When technical words are used In a wrltten agreement, paroi évidence Is 
admissible to show their meanlng ; and. If it thereby appears that the words 
used may hâve différent applications, paroi évidence is admissible to prove 
what was said by the parties at the time of the exécution of the wrltten 
agreement, for the purpose of showing the sensé In which they uuderstood 
the words." 

The provisions of the contraet in suit being ambiguous, it was erroif 
to exclude the évidence oiïered by the défendant to explain their mean- 
lng. 

Judgment reversed, and cause remanded for a new triaL 



UNITED STATES v. VILLARI, MITCHELL & CO. 

UNITED STATES v. W. L. RATHBUN & CO. (two cases). 

(Circuit Court of Appeals, Second Circuit. December 4, 1907.) 

Nos. 26, 24, 25 (3,767, 3,762, 3,765). 

1. Otjstoms DtJTiES— Feuit in Packages — Ailowance fob Decat— "Dtjtiabx,e 

Merchandise." 

The rule that fruit Imported In a rotten and wholly worthless condition 
does not constitute dutlable merchandise applles as well to fruit Sn pack- 
ages as to fruit In bulk ; and In the assessment of duty on fruit Imported 
In packages allowance should be made for the decayed portions, even 
though not separated from the sound, but ail belng sold together at auc- 
tion. 

2. Same— Evidence — Estimation or Decat— Repbesentative Paokages. 

In proof of the amount of decay in an Importation of fruit In packages, 
évidence was glven as to the percentage of decay In certain sample pack- 
ages which represented each of the lots In question, had been used as the 
basis of auetion sales, and consisted of at least 10 per cent, of ail the 
packages. Beld, that the percentage thus shown' for the sample packages 
mlght be taken as showing the amount of decay in the other packages also. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 
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In the Rathbun Cases there was no opinion below. The décision 
in the Villari Case is reported in 147 Fed. 766. The Circuit Court 
reversed a décision by the Board of United States General Appraisers 
(G. A. 5,865 ; T. D. 25,843), which had affirmed the assessment of du- 
ty by the collector of customs at the port of New York. 

The imiwrtatlcms In controversy conslsted of oranges, lemons, limes, and 
grape fruit, in boxes ; each pièce of fruit belng wrapped separately In paper. 
The collector Imposed duty on the entlre amount Imported, wlthout any allow- 
anee for decay. The Importers contended that such allowance should be made. 
In accordance wlth the rule establlshed by the décision of the Suprême Court 
In Lawder v. Stone, 187 U. S. 281, 23 Sup. Ct. 79, 47 L. Ed 178. It was there 
beld that the decay of fruit should not be consldered a damage on account of 
whlch duty should be abated only In case of abandonment under the provi- 
sions of Onstoms Administrative Act June 10, 1890, c. 407, f 23, 26 Stat. 140 
(U. S. Omp. St 1901, p. 1930), but that it should be regarded rather as a 
case of nonlmportatlon by reason of whlch no duty eould properly accrue. 
In that case the fruit was Imported In bulk and the decayed portion was in 
the form of worthless, unmerchantable slush. The Board of General Apprais- 
ers overruled the Importera' contentions for the followlng reasons, as stated 
In the board's opinion: 

"SOMBRVILIiB, General Appralser. The wltnesses who testified at the hear- 
Ing before the board do not seem to bave examlned more than about 10 per 
cent of the packages covered by thelr Involces, and the pereentages of the de- 
cayed fruit out of the entlre quantlty of fruit whlch they dld examine hâve 
been loosely estlmated as runnlng In most cases from about 20 per cent, to 
50 per cent The Injury done to the fruit by decay Is spoken of as a damage, 
and there Is no prêteuse that thèse estimâtes are more than an approximation, 
based upon the judgment of the wltnesses as to the probable fractlonal part 
of the Importation actually spolled or decayed. Ali the goods appear to hâve 
been sold In original packages, and there was no séparation of the fruit alleg- 
ed to be decayed from that whlch was sound at the time the sale was con- 
ducted. In this respect the présent case dlffers wldely from that of Liawder v. 
Stone, supra. The court there found that a portion of plneapples had rotted 
so as to become worthless slush, commerclally valueless, condemned under 
the sanltary régulations of the city of Baltimore, and dumped overboard. In 
the case now before us It appears that in some Instances the fruit brought 
priées équivalent to the market prlce of sound fruit and in other instances 
somewhat less. On the whole, we cannot see that the testlmony In the cases 
under considération dlffers greatly from that Introduced In the Case of Max- 
fleld & Co., G. A. 5,779 (T. D. 25,552), where we held that the importer had 
falled to show wlth sufficlent certalnty and by satisfactory évidence the 
quantlty of merchandlse, If any, whlch was so destroyed as to become value- 
less, and that under the rule laid down by the Suprême Court In the Lawder 
Case, 187 U. S. 281, 23 Sup. Ot. 79, 47 L. M, 178, the mère fact that the goods 
were damaged so as to be merchantable to a less extent than sound fruit 
would not, in our judgment, constitute a nonlmportatlon. » * * w^g are, 
moreover, of opinion that, where a déduction of duty is clalmed for an alleged 
nonlmportatlon of goods, proof as to the amount of decay In one package out 
of every teh is not sufficlent to authorlze the board In flndlng that a llke per- 
centage of loss occurred In other cases or packages whlch were not examlned. 
• * * In our judgment, the présent cases fall to come wlthin the prlnclple 
settled In the Lawder Case, supra ; and the testlmony, moreover, Is too vague 
to justify us In grantlng any relief In any Instance." 

On appeal to the Circuit Court addltlonal évidence was taken, establlshlng 
the percentage of decay In certain sample packages from each of the lots in ques- 
tion, which packages had been selected as the basls of auctlon sales and conslst- 
ed oi at least 10 per cent, of the packages In each lot. This évidence, together 
wlth that taken by the Board of General Appraisers, showed the facts to be 
the same as in Courtln & Golden v. U. S. (C. C.) 143 Fed. 551, and to resemble 
the case of Stone v. Shallus, 143 Fed. 486, 74 C. C. A. 506, In that the fruit 
was imported in packages, rather than in bulk, but differlng from the latter 
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case In that there the decayed portions had been culled ont, wWle hère they 
were sold unseparated from the sound ta the packages In whlch Imported. The 
Circuit Court reversed the décision of the Board of General Appralsers, on 
the authority of the Courtln & Golden Case, supra. 

D. Frank Lloyd, Asst. U. S. Atty. 

Walden & Webster (Howard T. Walden, of counsel), for import- 
ers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The décisions of the Circuit Court are afSrmed, 
upon the opinion of the Circuit Court of Appeals, Fourth Circuit, 
in Stone v. Shallus, 143 Fed. 486, 74 C. C. A. 506. 



WARE V. WDNDBR BREWING 00. OF SAN FRANCISCO et âL 

(Circuit Court of Appeals, Ninth Circuit. February 3, 190a) 

No. 1,434. 

Akpbal and Ersob— Review— Findings of Fact. 

An appellate court on a wrlt of error cannot weigh the eTjdence, but 
must take the facts as fcund by the court below, unless there Is a total 
want of évidence to sustain the flndlngs. 

[Ed. Note. — For cases in point, see Cent. 0ig. vol. 3, Appeal and Error, 
S! 3955-3969.] 

In Error to the District Court of the United States for the North- 
ern District of California. 

C. N. Riggins and R. H. Cross, for plaintifï in error. 
Fabius T. Finch, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 

ROSS, Circuit Judge. This action was brought by the trustée of 
the estate of the bankrupt to set aside an alleged préférence. The case 
is brought hère by writ of error. 

We cannot agrée with the counsel for the plaintifï in error that there 
was a total want of évidence to support the fàndings of the trial court. 
Such being the case, it is well settled that the appellate court cannot 
weigh the évidence, but must take the facts as found by the court 
below. Stanley v. Supervisors, 121 U. S. 547, 7 Sup. Ct. 1334, 30 h. 
Ed. 1000 ; Pacific Postal Telegraph C. Co. v. Fleischner, 66 Fed. 903, 
14 C. C. A. 166. 

The judgment is affirmed. 



CONSOLIDATED ENGINE STOP CO. v. LANDBRS, FRART & CLARK. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) 

No. 94. 

1. Patents— lNrBiNOEMENX—TnEOTTi.E Valve. 

The Stannard patent, No. 509,334, for an Improvement In throttle valves 
conslsting of an eliectrlcally controlled emergency valve to shut off tho 
Bteam passlag to an engine, has as an élément of each claim a steam pas- 
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sageway to permit steam to pass into the chamber at one end of a balanced 
puppet valve, and Is not Infringed by the devlce of the Locke patent, No. 
812,279, which has no such steamway nor Its équivalent 

2. SAMB— OONSTKUCTION OF ClAIUS. 

A patentée who has made a particular feature an élément of his clalms, 
although it may not hâve been essential to his invention, cannot clalm 
that it is Immaterial or that a device which dispenses with It is an in- 
fringement. 

(Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, § 376.] 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see 151 Fed. 775. 

Emerson R. Newell, for appellant. 
E. S. Beach, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit alleging the infringement of 
patent No. 509,334, granted November 21, 1893, to John E. Stan- 
nard, for improvements in throttle valves. The défenses are nonin- 
fringement and the invalidity of the patent. The former défense will 
be first considered. If there be no infringement, considération of the 
other questions is unnecessary. 

The patented device is a throttle valve to shut off the steam passing 
to an engine, and may be operated by means of an electrical connection 
from any point in a factory. It is an emergency valve, and is designed 
to be used whenever, in case of accident or for other reasons, it is 
desired to stop the engine without the delay of communicating with the 
engineer. The following drawing taken from the complainant's brief 
illustrâtes the construction of the throttle valve: 




The shell or valve body (a) is cross-shaped, havîng two cylindricaî 
passages intersecting at right angles. The vertical passage is the 
steamway, and is practically a part of the steam pipe from the boiler 
to the engine. Fitted to slide in the horizontal passage is the valve or 
shut-off plug (b), of sufficient size, when in position, to close the steam- 
way. Connected with the shut-off plug by a comparatively small rod^ 
slightly longer than the diameter of the steamway, is the piston or 
disk (c). On the piston is the cone-shaped valve (n). At the left end 
of the shut-off plug (b) is the handled rod (e), which passes through 
the cap (r) on the left end of the horizontal passage. At the right end 



CONSOLIDATED ENGINE STOP CO. V. LANDER8, FRART * CLARK. 81 

of this passage is the cap (y), provided with an outlet to the atmosphère 
controlled by the plug cock (f). This plug cock is turned by the lever 
(g), to which is attached the weighted lever (h). The movement of this 
weighted lever is controlled by an electrical connection. The passage- 
way (p) shown in this drawing is described in the spécification and 
claim, but is not shown in the drawings of the patent. It extends from 
the steamway to the opening between the cap (r) and the plug (b). 

The opération of the device is as follows : When the throttle valve 
is open and steam is passing freely from the boiler to the engine the 
parts will be in the position shown in the illustration. The plug cock 
(f) will be closed. The shut-oflf plug (b) will be at the left side of the 
steamway and will not interfère with the passage of steam. The steam 
will pass through the passageway (p) and fill the space between the 
plug (b) and the left end of the chamber. The steam in this opening 
would naturally tend to move the plug to the right and thus close the 
steamway. So, although the patent is silent about a passageway from 
the steamway to the opening at the right of the piston (c), it is évident 
that it is intended either that one should be provided or that the piston 
should be sufficiently loose to allow the steam to leak through. The 
pressure of the steam thus filling the opening at the right of the piston 
(c) would act in opposition to the pressure at the left of the plug (b), 
which would not move. This balancing of steam pressure is the reason 
why valves of this character are called "balanced valves." 

Now, when an emergency arises and a person at a distant point 
desires to stop the engine, he makes an electrical connection which ac- 
tuates the weighted lever (h). This in turn moves the lever (g) and 
opens the plug cock (f), allowing the steam in the opening at the right 
of the piston (c) to escape into the atmosphère. The pressure no longer 
balances. There is nothing to oppose the pressure of the steam at the 
left of the plug (b), which moves from the position shown in the draw- 
ing to the right until it closes the steamway and causes the engine to 
stop. When it is desired to start the engine again, the plug cock (f) 
is closed, the shut-off plug (b) is pushed to the left by the handle (e), 
steam enters on both sides, and the plug is balanced as bef ore. 

Having considered the construction and opération of the device, it 
is désirable to note the following claims of the patent which it is claim- 
ed the défendant infringes : 

"1. Tte eomblnatlon of a sultable shell or valve bodyi provided with an 
opening for the passage of steam, a shutoff plug (b), having a portion (e) ar- 
rangea therein, a passageway (p) in the shell to allow the steam to enter the 
opening between the screw cap (r) and the plug (b), means arranged to open 
and close the outlet from the chamber formed between the portion (c) and the 
screw cap (y), whereby the steam upon the opening of sald outlet Is allowed to 
operate to earry the body of the plug across the steamway and close the valve, 
substantlally as and for the purposes stated. 

"2. The eomblnatlon of the shell (a), a plug (b) having a disk (c) arranged 
therein and having an opening for the passage of steam between the parts (b> 
and (c), a plug cock (f) mounted in one end of the valve body, a steamway 
(p) formed in the wall of the valve body at the opiMSlte end portion, a lever (g) 
moimted upon the plug, a lever (h) plvotally mounted adjacent thereto, a 
weight arranged upon the lever (h), a latch arranged to hold the lever (h) in Its 
raised position, and means to move said latçh and release the lever and allow 
it to fall by gravlty and engage the lever (g), thereby turnlng the plug, sub- 
stantlally as and for the purposes stated." 
160 F.— 6 
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It will be observed that an essential feature of the invention as stated 
in the claims and spécifications is the passageway (p). It is particularly 
included in both claims. In the fiirst claim it is described as "a passage- 
way (p) in the shell to allow the steam to enter the opening." In the 
second claim it is spoken of as "a steamway (p) formed in the wall of 
the valve body." In the spécification it is described as "the opening 
or channel (p) in the shell." The passageway (p) is thus evidently in- 
tended to be a separate and distinct passage in the shell or wall of the 
valve body, as illustrated in the foregoing drawing taken from the 
complainant's brief. Certainly a passageway channeled in the shell, 
if not actually bored through it, is required by the claims. And, the 
patentée, having made the passageway (p) a separate élément of his 
claims, no other throttle valve infringes, unless it too possesses such a 
passageway or its équivalent. 

The defendant's device is called an "automatic engine stop" and is 
manufactured under patent No. 812,379, issued February 13, 1906, 
to Nathaniel C. Locke. The following drawing from the patent, show- 
ing the main valve, illustrâtes the device so far as is necessary for the 
purposes of this case : 

Top, 
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I indicates the steam inlet from the boiler, and O the outlet to the 
engine. 62 and 63 show a double puppet valve which controls the 
passage of the steam through the steamway. This carries the piston 
(60) which is loose in the cylindrical portion (64) of the casing. 65 
is a chamber at tlae l'ight end of the piston. 40 is a pipe leading to 
what is called the "fluid pressure motor" and the "relief valve," net 
shown in the drawing. It is unnecessary to describe the fluid pres- 
sure motor and the relief valve, further than to say that they are de- 
vices by which, when operated through an electrical connection, the 
steam is allowed to flow out into the atmosphère and the pressure in the 
pipe (40) and the chamber (65) is reduced. 

The opération of the device is as follows : When the main valve is 
open the steam enters through the inlet (I), floods the whole chamber, 
and passes through the open puppet valves to the engine. In fiUing 
the chamber it necessarily fills the space (66) at the left of the puppet 
valve, and also flows past the loose piston (60) into the chamber (65), 
and thence through the pipe (40) into the fluid pressure motor. The 
chamber being filled with steam, the pressure in ail directions is the 
same, the puppet valves and piston are balanced, and the steam flows 
freely to the engine. When the relief valve is opened the steam in 
the fluid pressure motor escapes, the pressure in its chamber, in the 
pipe, and in the chamber (65) is diminished, the piston is unbalanced, 
and the pressure of the steam on the left end of the puppet valves forces 
them to the right, seats them, and shuts ofï the steam from the en- 
gine. 

It thus appears that the defendant's device is a balanced emergency 
valve of the same gênerai character as the complainant's. In deter- 
mining whether it infringes, we will apply the test already led up to : 
Does it possess the passageway (p) of the patent in suit or its équiva- 
lent? New a.comparison of the two devices shows nothing corres- 
sponding to this separate passageway in the defendant's construction. 
The puppet valves are so located in the main steamway that they are 
balanced by the steam flooding it. They are closed when pressure is 
removed from onc end by the direct pressure of the steam in the main 
steamway. There is no separate passageway to the left end of the 
puppet valve, and no necessity for any. The body or shell of the de- 
fendant's device is so constructed that the steam in the main steam- 
way furnishes ail the pressures required for the dififerent opérations 
of the valves and pistons. The Stannard four-branch construction, 
on the other hand, involves a separate chamber at the left of the shut- 
off plug and, consequently, a separate passageway to it. 

But the complainant contends that the principle that a single de- 
vice may be the équivalent of two or more éléments of a claim should 
apply in this case; that the defendant's main steamway fulfills the 
functions of both the main steamway and the separate passageway of 
the patent in suit. This contention is not well founded. While the de- 
fendant's steamway does fulfill the function of the complainant's steam- 
way, it does not convey a separate supply of steam to the end of the 
puppet valve, and consequently it does not fulfill the function of the 
passageway (p). It is true that in the defendant's device this addition- 
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al supply of steam is not required ; but that does not change the nature 
of what the defendant's steamvvay actually does. The opération of the 
defendant's device and its gênerai nature is very similar to that of the 
complainant's. It employs the double puppet construction, instead of 
a single shut-oflf plug and the relief valve, and its connections are much 
more complicated. Had the claims of the Stannard patent contained 
less éléments, it might hâve been difficult to avoid the charge of in- 
fringement. Especially, had the patentée been willing to let them stand 
without the requirement of the passagewray (p) , there would hâve been 
ground for claiming that the whole chamber of his throttle valve was 
the main steamway — the steam leaking to the left behind the shut-ofï 
plug and to the right in front of the piston — and thus corresponding 
to the defendant's steamway. It will be remembered that he did not 
provide for a passageway to the right, although it was as necessary 
that steam should enter there as to the left. But, while the require- 
ment of an additional passageway may hâve been unnecessary, the 
patentée chose to make it an élément of his claims. The defendant's 
device does not possess it, or its équivalent. Consequently, while the 
defendant's construction may accomplish the same purpose as that of 
the complainant's, it does not infringe. 

The language of the Suprême Court of the United States in Wright 
V. Yuengling, 156 U. S. 52, 15 Sup. Ct. 3, 39 L. Ed. 64, well applies to 
this case : 

"Now, while thls semlclrcnlar Connecting pièce may be an Immaterial feature 
of the Wright invention, and ttie purpose for whlch it is employed aceomplish- 
ed, though less perfectly, by ttie extension of the guiding eyllnder In the man- 
ner Indicated in defendant's device, yet the patentée, having described it in the 
spécification and declared it to be an essential feature of his invention, and 
having made it an élément of thèse two claims, is not now at liberty to say 
that it is immaterial, or that a device vvhich dispenses with It Is an infrlnge- 
ment, though it accompllshes the same purpose in perhaps an equally efCectlve 
manner." 

For thèse reasons, we hold that infringement has not been shown, 
and the decree of the Circuit Court is affirmed, with costs. 



BRADY BRASS CO. v. AJAX METAL CO. 
(Circuit Court of Appeals, Third Circuit. February 21, 1908.) 

No. 67. 

1. Patents— Invention— Changing Proportions in Allot. 

A mère différence In the proportions of the constituents of an alloy, 
however useful the resuit may be, does not entitle the orlglnator to the 
monopoly of a patent, where such resuit was reached gradually by con- 
tinued expérimentation by the patentées and by others, ail leading to- 
ward the same proportions, and the final product dififers from those of 
the prlor art only In degree. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patents, $ 19.] 

2. Same— AiLOY fob Journal Beabings. 

The Hendrlckson & Clamer patent, No. 655,402, for an alloy for antl- 
friction bearings "consisting of less than seven per cent, of tin and more 
than twenty per cent, of lead and the balance of copper," is void for lack 
of invention in vlew of the prier art. 
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Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 155 Fed. 409. 

Morgan J. O'Brien, for appellant. 
A. B. Stoughton, for appellee. 

Before GRAY, Circuit Judge, and McPHERSON and CROSS, 
District Judges. 

GRAY, Circuit Judge. This is an appeal from. an interlocutory 
decree of the Circuit Court for the District of New Jersey, in a suit 
charging infringement of letters patent No. 655,402, for an alloy for 
antifriction bearings. The decree sustains the validity of the patent, 
and finds infringement. The spécifications and claim are, as follows : 

"One object of the présent invention la to flll a recognized want and pro- 
vide an alloy for journal bearings which shall hold up wlthln Itself more 
lead than was heretofore possible wlthout the use of nickel, whlch is clalm- 
ed in our applications serially numbered 737,304 and 737,305. It Is generally 
known by those skilled in the art that the lead In a copper, tin, and lead alloy 
Is only mechanlcally held, while the copper and tin are not a merely mechan- 
Ically-mixed alloy nor a simple solution of the one In the other, but in cer- 
tain proportions they are a ehemlcally-constltuted compound, and if an ex- 
cess of either one or the other constltuents is présent there wlll remain one 
or more not chemically-combined Ingrédients outside of the crystallized 
chemlcally-comblned constltuents. The éléments tin and copper when brought 
together in the molten state combine to form several well-deflned compounds, 
such as SnCua, SnCu2, SnCu, accordlng to the amount of tin présent. Any 
excess of tin above that required for the formation of thèse compounds vif 111 
mlx with the copper to form the so-called 'eutectiC alloy. This part of the 
alloy has a much lower meltlng-polnt than any of the chemically-combined 
crystallized portions and acts as the eementing material. The flrst of the 
compounds solidifies In the mass at a température between 1,700° and 1,800°, 
and the eutectlc alloy being rlch in tin and having a formula of seventy- 
three parts copper and twenty-seven parts tin does not solidify untll the mass 
has cooled to about 930° Fahrenheit. We hâve discovered that a much higher 
percentage of lead, which is désirable, can be added to such alloy containing 
less than seven per cent, of tin than can be added to such alloy containing 
more than seven per cent, of tin, because the alloy containing less than seven 
per cent, of tin when poured, for example, Into green-sand molds contains 
very little or none of the eutectlc alloy. Consequently the whole mass will 
solidify at a eomparatlvely-elevated température and in so doing will hold 
up the lead, so that a comparatively-large proportion of it, as more than 
twenty per cent, may be introduced wlthout séparation. 

"To make our improved' alloy, the copper is heated and melted untll it is 
thoroughly liquid. The tin and lead are then added in the proportions ot 
under seven per cent., by weight, of tin and not less than twenty per cent, 
by weight, of lead. The alloy is then cast in suitable molds, whlch may or 
may not be of green sand. 

"We are aware of the fact that our alloy may be built up by the usa of 
brass scrap which, as is well known, may contain, in addition to copper, 
antimony, zinc, iron, arsenic, phosphorus and bismuth and any and ail soft 
metals in varying proportions. 

"It will be obvious to those skilled In the art to which our invention apper- 
talns, that modifications may be made In détails wlthout departing from the 
spirit thereof. Hence we do not limit ourselves to the précise mode of pro- 
cédure herelnabove set forth; but, having thus descrlbed the nature and ob- 
jects of our Invention, what we claim as new, and désire to secure by let- 
ters patent, is, a bearing eonslstlng of less than seven per cent, of tin and 
more than twenty per cent of lead and the balance of copper, substantially as 
descrlbed." 
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The patent 5s therefore for a product, and not for a process. A cop- 
per, tin and lead alloy for journal bearings is, as admitted by the pat- 
entée, old in the art, and journals made of such an alloy had been 
used long prior to the date of the patent. There is no claim for any 
particular method of combining the constituents of this alloy, and 
the spécification only states the ordinary foundry practice well known 
and recognized by those skilled in the art. The discovery, as alleged, 
is "that a much higher percentage of lead can be added to such al- 
loy containing less than seven per cent, of tin than can be added to 
such alloy containing more than seven per cent, of tin, because the 
alloy containing less than seven per cent, of tin, when poured, for ex- 
ample, into green-sand molds, contains very little or none of the 
eutectic alloy." In the making and use of this copper-tin-lead al- 
loy, it had long been known, as stated in the spécifications of the 
patent in suit, that, while the copper and tin unité intimately together, 
so as to approach almost a chemical union, the lead is held mechani- 
cally in the interstices of the copper-tin alloy. The lead, being soft 
and plastic, acts as the lubricant, which gives the chief value to the 
alloy as a journal bearing material. As said by the experts, the copper 
and tin, when united, form a matrix for the holding of the lead, the 
small interstices acting, as it were. as frames into which the lead dis- 
poses itself. 

It is not necessary for us to inquire just how the tin added to the 
copper promotes the efficiency of the alloy for the purpose intended. 
The patent itself speaks of the whole mass of copper and tin solidify- 
ing at a comparatively eleyated température, and that in so doing, 
it will "hold up" the lead, which fuses and solidifies at a much lower 
température. It would appear, also, from the discussions by the ex- 
perts, that the copper alone, while giving strength and toughness, 
has not sufficient hardness, and this hardness is increased by the 
amalgamation with it of small quantities of tin. Whatever may be 
the true metallurgical function of the tin in this alloy, it had been 
recognized long before the date of the patent in suit, that a proportion 
of tin relatively smaller than that of the copper, or even the lead, was 
necessary to the efficiency of the product. Lead being the more plastic 
constituent and forming, so to speak, the lubricant in the alloy, the 
problem presented in the prior art was to produce the alloy with a 
maximum of lead. It was found that, when tin was used in undue 
proportion, there is produced, besides the tin-copper alloy solidifying 
at a high température, another and nonhomogeneous alloy, which 
only solidifies at a much lower température and tends to segregate 
some of the molten lead, which liquidâtes at the bottom of the cast- . 
ing, and to prevent its proper distribution through the mass. This 
is the eutectic alloy mentioned in the spécifications of the patent in 
suit. To obtain as much as possible of the désirable lead constituent 
in the alloy, it was necessary to reduce the tin. Thèse matters were ail 
understood in the trade long before the application for the patent in 
suit, and efforts were being made to solve the problem. 

Apparently, it was thought that the limits within which the pro- 
portion of tin could be safely reduced with bénéficiai results, were 
narrow, as a certain amount of tin was necessary to hold the lead al- 
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loyed wîth the copper, and to gîve the copper-tin alloy the necessary 
hardness. Nevertheless, it was well understood that, as the propor- 
tion of tin was decreased, a larger proportion of lead could be homo- 
geneously distributed through the alloy. In February and March 
of 1892, Dr. Dudley, a distinguished metallurgist and chemist em- 
ployed by the Pennsylvania Railroad Company, who devoted much 
time and study to the composition of journal bearing alloys, and whose 
hig:h réputation is recognized by counsel on both sides, published an 
article in the Journal of the Franklin Institute, on "Bearing MTétal 
Alloys." In this article, Dr. Dudley discusses to some extent the 
history of the art of "Bearing Métal Alloys," and especially of the 
copper-tin-lead alloy, as used in railroad car journals. As to this, 
he says : 

"The value of lead in a copper-tIn alloy for bearing métal, being apparently 
so well established, It becanie a question of how much lead could be gotten 
into the alloy wlthout running Into dlflaculty." 

As he is hère speaking of the art prior to 1892, we may remark in 
passing that there can, of course, be no claim for discovery of the 
adaptability of a copper-tin-lead alloy for use as a bearing métal at 
the date of the application for the patent in suit, to wit, March 7, 
1900. Further on in this article, Dr. Dudley says: 

"It should be stated hère, that as the amount of tin la dlmlnlshed, and the 
amount of lead Is increased, the tendency of the métal to yield more readlly 
under pressure increases, so that it becomes essential to guard against pos- 
sible dangers of having a métal which would yield too readily under the load. 
After considérable prelimlnary work, bearings were cast and a wearlng test 
made, the results of which are as follows, the new métal being called al- 
loy 'B': 

"Alloy 'B' y. Phosphor-Bronze. 

Composition Composition 

Alloy B. Phosphor-Bronze. 

Per Cent Per Cent 

Copper 77.00 79.70 

Tin 8.00 10.00 

Lead 15.00 9.50 

Phosphorus none 0.80" 

After commenting on the successful manufacture and use of Jour- 
nals made of alloy "B" as above described, he proceeds to remark 
that: 

"It is not at ail certain, however, that a stlU further modifleation in the 
diminution of tin and Inerease of lead, would not give even better results. 
Some experlments hâve been made towards stUl further dlmlnlshlng the tin, 
and Increasing the lead, but it is found that a certain amount of tin is neces- 
sary to hold the lead alloyed with the copper, and apparently the limit of the 
diminution of tin and inerease of lead is not a great ways from the composi- 
tion of alloy 'B.' " 

Dr. Dudley, in a paper published in the Railroad and Engineering 
Journal, in February, 1892, again says : 

"AU we can say is, that ail the experlments made show that, both in re- 
gard tb heatlng and In regard to loss of métal by wear, ' no other bearing 
metel tjiat we haye expérlmented with giyes as good results as the Ex. B. 
metai; It Is entirely possible that a stlil further diminution of tin and 
inerease of lead might give better results." 
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Prof. John W. Langley, an expert witness called on behalf of the 
défendant, 63 years old, a graduate of Harvard University, and who 
States that he has been ail his adult lîfe engaged in scientific and tech- 
nical teaching, or in metallurgical manufacture, after testifying as 
to the Hst of copper-tin-lead alloys known to the trade in 1892, as stat- 
ed by Dr. Dudley, testifies as foUows : 

"The above shows a progressive Increase In the lead, and a partial unlfor- 
mity In the decrease in the tin, both changes being progressive proximatlons 
toward the composition of copper 73, tin 7, and lead 20, whleh Is that of the 
patent In suit, and would show that thls latter is a mère change in proportions 
towards whleh the state of the art was already driftlng, and therefore did 
not involve an act of invention, or Introduce any changes other than those 
already In progress in the normal development of the art." 

We do not think this conclusion of Prof. L,angley is successfully 
controverted by any évidence disclosed by the record. The product 
for which claim is made in the patent in suit, was clearly the resuit 
of expérimentation on the line pointed out by Dr. Dudley eight years 
before. It is hard to imagine, even, how it could hâve been otherwise 
obtained. Dr. Dudley understood, and doubtless others did, that there 
might be a still further réduction of tin without destroying its neces- 
sary function in the alloy, which would thereby permit a larger pro- 
portion of lead to be used. In fact, there is, we think, satisfactory 
évidence that such an alloy was successfully made by the Brady Métal 
Company, during the period between 1893 and the date of the appli- 
cation for the patent in suit, in which the proportions of tin and lead 
were within the limits prescribed in the claim of the patent. We are 
not concemed now with the criticism made upon this particular man- 
ufacture, as évidence of a prior public use. We only deal with it as 
an admitted fact, showing that the expérimentation and the results 
were in line of Dr. Dudley's prédiction of 1892. It was a practical 
advance in the art, which expérience and continued expérimentation 
would seem to hâve made inévitable. 

Aside entirely from any considération of the alleged anticipation, 
the alloy of the patent in suit diflfers from those that preceded it, and 
notably from that of Dr. Dudley's Exhibit "B" alloy, only in degree. 
That this is so, we think is abundantly supported by the évidence al- 
ready adverted to, and by the weight of the testimony taken as a 
whole. Dr. Dudley, notwithstanding his contribution to the art, and 
his having at one time expresed his opinion that the alloy of the patent 
in suit had probably been anticipated, and was not entitled to the 
monopoly that had been granted to it, afterwards changed his mind 
and, with rare modesty, attributed to the patentées a merit which he 
might as well hâve claimed for himself. He was therefore called as 
a witness by the complainant. Upon cross-examination, however, he 
testified, as foUows : 

"XQ. 23. At the tlme of writlng that article (of Febniary 1892), you recog- 
sized, did you not, that It was advlsable to sllghtly decrease the amount of 
tin and elightly increase the amount of lead in the Elsbiblt B métal? 

"A. I should say yes, a mare valuable bearlng métal would be obtained 
by Huch changes. 
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"XQ. 24. Can you point out any différence, except a différence of degree, be- 
tween the Bxhlbit B métal, and a bearlng métal composed of less than 7 per 
cent, tin, more than 20 per cent, lead, and the balance copper? 

"A. I should say the valuable properties of the latter métal would be great- 
er than thèse of the Exhiblt B métal, ail our experiments Indlcatlng that 
a diminution of tin and Increase In lead in bearlng metals gave a more valu- 
able alloy. 

"XQ. 25. Are you able to point out any différence, except a différence in 
degree, In the chemlcal, physical or mechanlcal properties of thèse two al- 
loys? 

"A. If by degree, you mean the same cbaracteristics, I should think the al- 
loy contalnlng less than 7 per cent, of tin and more than 20 per cent, of lead, 
the balance, substantlaTly copper, would hâve the same cbaracteristics, chemi- 
cal, physical and mechanlcal In différent degrees as the Exhiblt B métal." 

Dr. Chandler, one of the complainant's expert witnesses, says upon 
cross-examination : 

"I myself do not know why this alloy I last referred to (meanlng the alloy 
of the patent in suit) Is so decidedly better than the other alloy o£ your ques- 
tion, except because It contains more lead and less tin." 

Dr. Richards, an expert witness for défendant, says : 
"The two alloys possess the same essentlal cbaracteristics, and dlffer only 
in the degree to which those cbaracteristics are developed. I agrée entire- 
ly on this question with complainant's witness, Dr. Dudley. • • • 

"I know of no such crltlcal différence belng observed In the properties of 
thèse bearlng metals In question when the tin Is reduced below 7 per cent, 
and the lead Is increased above 20; the expérience of those who hâve made 
and used thèse alloys, Is that as the tin Is reduced from 8 per cent down 
and the lead la Increased from 15 per cent, up, the alloy becomes by degree 
a better bearlng métal." 

He had previously testified as foUows : 

"As far as I know myself and can learn from the tcstlmony of those who 
hâve used thèse metals for bearings, the métal made wlth less than 7 per 
cent, tin and over 20 per cent, lead Is, when well made, superior in anti- 
friction quallty to the Exhiblt B métal whlch contains 8 per cent of tin 
and 15 per cent, of lead ; but the différence Is one of graduai Improvement 
as the tln decreases and the lead increases a better antifriction métal Is 
obtained, without there belng any break or change per saltum in the anti- 
friction qualitles of the alloy. It Is a question of graduai réduction of the 
tln, graduai increase of the lead, givlng gradually a better alloy, wlth prob- 
ably some increased dlfflculty in obtaining the alloy homogeneous." 

We do not think the force of this testimony is at ail affected by that 
of Prof. Sauveur, who was called in rebuttal and presented a theory 
of a "critical point" in the composition of thèse alloys, which was 
first discovered and explained by the patentées of the patent in suit. 
A careful reading of his testimony has not thrown any new light upon 
the question hère under considération. To give the scientific or metal- 
lurgical reasons why 7 per cent, or less 'of tin permits the use of 30 
per cent, or more of lead, in an alîoy of copper, tin, and lead, has no 
bearing upon the mode in which the usefulness of those proportions 
was ascertained. The empiricism by which the praticability and use- 
fulness of an alloy so constituted is determined, is the foundation for 
the scientific explan ation given by this scientific witness, as well as 
by the spécification of the patent in suit. It is a theory after the fact 
and explanatory of the fact. There is no évidence to show that there 
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is an absolute and sudden change at this précise so-called "critical 
point" of 7 per cent, of tin and more than 20 per cent, of lead. On 
the contrary, the weight of the testimony is ail to the effect that the 
change in conditions is graduai in approaching this point. In other 
words, there is a graduai bettering of the resuit as the decrease from 
the 8 per cent, of tin in Dr. Dudley's experiment proceeds to the 7 
per cent, of the patent in suit. There is no "critical point," on one 
side of which there is an absolutely bad product and on the other 
side an absolutely good product. Dr. Dudley might as well hâve 
called his 8 per cent, of tin a "critical point" and claimed a monop- 
oly of the whole field below that figure. In the words of Dr. Richards, 
ah-eady quoted : 

"The différence is one of graduai Improvement ; as the tin decreases and 
the lead increases, a better antifriction métal Is obtalned, without there belng 
any break or change per saltum in the antifriction qualitles of the alloy." 

It is interesting to note that Dr. Sauveur himself testifies that this 
so-called "critical point" in copper-tin alloys was known at least three 
years prior to the application for the patent in suit. He refers to a 
publication of the proceedings of the Institution of Mechanical En- 
gineers (in England), of 1897, in which is shown a diagram which indi- 
cates the existence of a "critical point" corresponding to nine per cent, 
of tin. This means, of course, 9 per cent, simply of the alloy of copper 
and tin, which is équivalent to 7 per cent, of the whole copper-tin-Iead 
amalgam, and he adds that this constitution of copper-tin alloys has 
been detected "by ail students who hâve conducted the necessary 
experiments." 

A mère différence in the proportions of the constituents of an alloy, 
however useful the resuit may be, does not entitle the originator to 
the monopoly of a patent, in the absence of other circumstances than 
those hère disclosed. 

Being of the opinion that, for the reasons stated, the patent in 
suit is invalid, it is unnecessary to consider the other grounds of dé- 
fense, though we may be permitted to say, that the prior public use 
set up in the answer of the défendant, seems to us to hâve been suS" 
tained by the testimony. 

The decree of the court below is therefore reversed. 



POHTLAND QOLD MINING CO. V. HERMANN, 81 

PORTLAND GOLD MINING CO. v. HBBMANN. 

(Cttrcult Court of Appeals, Elghth Circuit. January 13, 1908.) 

No. 2,539. 

1. Patents— Action tob Infbinqement — Pleadinq. 

The pétition In an action at law for Infringement of a patent held not 
Insufficlent as countlng on the recovery of profits Instead of damages. 

2. SaME— INFBINGEMENT— COMBINATION OT OLD EUMENTS. 

A patent for a combinatlon of well-known mechanlcal appllances Is 
llmited to the combined apparatus as speclfled, and no great llberallty In 
applying the doctrine of mechanlcal équivalents can be Indulged In Its 
favor, and no one is an infringer unless he uses ail of the éléments clalm- 
ed in substantlally the same mode of opération. 

[Ed. Note.— ror cases in point, see Cent Dlg. vol. 38, Patents, §§ 382- 
389.] 

3. Same— Appaeatus fok Scbeentng, Washing and Assoeting Oees. 

The Hermann patent, No. 719,942, for apparatus for screening, wasblng, 
and assorting ore, clalm 4, construed, and held not infringed. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Horace N. Hawkins and A. J. O'Brien (Edmund F. Richardson and 
W. J. Chinn, on the brief), for plaintiff in error. 
William O'Brien, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The défendant in error (hcreinafter 
designated the plaintiff) sued the plaintiff in error (hereinafter desig- 
nated the défendant), a mining corporation, for damages for the in- 
fringement of letters patent. No. 719,942, issued February 3, 1903, 
entitled "Apparatus for Screening, Washing, and Assorting Ores." 
On trial to a jury the issues were found for the plaintiff on the fourth 
claim of the patent, and the damages were assessed at $1. 

The first insistence of défendant is that the pétition counts on dam- 
ages for profits, which are not recoverable in an action at law, as de- 
clared by this court in the récent case of Brown v. Lanyon, 148 Fed. 
838, 78 C. C. A. 528. The only basis for the contention, put forth for 
the first time on this writ of error, that the pétition is for an accounting 
of profits, is the concluding paragraph of the pétition that : 

"The defend'ant » • • has contlnued and persisted in continuing 
* * * to use sald machine and Improvement so patented, to the damage to 
the plaintiff in the sum of flfty thousand dollars. That the profit to the de- 
fendant from the sald use of said machine and the value to It of the use there- 
of has been not less than the sum of flfty thousand dollars. Wherefore, the 
plaintlfC prays judgment against the défendant for the sald sum of flfty thou- 
sand dollars, together with the costs." 

The argument is that as damages for the use are alleged to be 
$50,000, and the profits of the défendant therefor are $50,000, the 
prayer for judgment covers the profits as well as the damages for the 
invasion. It is quite apparent, however, that the double statement 



92 160 FEDERAL EBPOETBR. 

of the $50,000 sued for resulted rather from the pleader confounding 
the damages in such action with the claim for profits as synonymous. 
The case presented throughout the averring portion of the pétition 
is for damages at law arising from the infringement of the plaintiff's 
exclusive right to the use of his patented device. Relief can be ad- 
ministered in lawsuits only in accordance with the facts set out in the 
pleading, regardless of the prayer. As the profits are based upon the 
existence of established royalties, involving matters of accounting 
cognizable in equity, the bill should be framed accordingly, containing 
the essential averments authorizing an inquiry for the ascertainment 
of profits. There are no facts alleged in the pétition as a basis for the 
ascertainment of profits. While at one time in the progress of the 
trial plaintiff's counsel sought to raise, by questioning a witness, an 
issue respecting royalties, it was eut off by the court on objection. 
As the patent was comparatively new when this suit was brought, 
there was no established business as a basis for other than nominal 
damages. 

Turning to the question of infringement, the claim of the plaintiff 
rests upon a combination patent — the combining of anterior, independ- 
ent devices in such new form of arrangement as to possess the qual- 
ity of novelty and usefulness. The statute itself provides that things 
to be patented must be invented things, as well as new and useful 
things. Thompson v. Boisselier, 114 U. S. 11, 5 Sup. Ct. 1042, 29 
L. Ed. 76; Gardner v. Herz, 118 U. S. 191, 6 Sup. Ct. 1037, 30 
L. Ed. 158. 

The material spécifications for this patent are substantially as fol- 
lows : The invention relates to improvements in apparatus for screen- 
ing and washing ore preparatory to sor-ting, including means for 
separating the dry from the wet screenings, together with apparatus 
for drying the latter. That the ore when taken from the mine is coat- 
ed with fine material adhering thereto during the opération of min- 
ing and hoisting, which contains values, adhering to the worthless 
rock as well as to the rich ore. To avoid the waste of the valuable 
material thus adhering to the worthless rock and to remove the coat- 
ing of fine material from the ore in order that it may be intelligéntly 
sorted, is the object of the screening and washing opération describ- 
ed in the spécification. 

The drawing accompanying the application is hère presented . 

It is an orehouse, with two inclined chutes at the top, the extremî- 
ties of which unité to form an apex at the track upon which the load- 
ed ore cars are run from the mine ; the chutes being so arranged that 
the ore may be discharged from the cars on opposite sides. The up- 
per portion of each chute, upon which the ore is first discharged, con- 
sists of a grizzly, composed of flat bars, the space between the bars 
increasing in width from thé top downwardly. Underneath thèse bars 
is located a screen in the usual manner. The fine material which 
passes through the screen is in a dry state and falls into a bin under- 
neath, thence into a hopper, and finally into a car below. Below the 
screen, and forming a continuation of the inclined chute, is a per- 
forated plate, plain or stepped, the latter being preferred since it causes 
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the ore to roll over a number of times on its way down, bettcr exposing 
it to the action of the water. This construction permits of locating 
a perforated pipe below each step, but protected from the falHng ore. 
Thèse pipes discharge jets of water on the ore as it falls, and facilitâtes 
the opération of washing the ore clean for the purpose stated. Above 
the stepped perforated plate and mounted on the sides of the chute 
are perforated water pipes, arranged in any suitable manner to dis- 
charge jets of water on the ore as it passes downwardly over the per- 
forated plate. The fine material washed from the ore passes through 
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the perforated plate into settling tanks, from which it may be removed 
to a drying tank, adjacent to the bin and communicating therewith by 
an opening normally closed by a hinged door which may be opened 
for the purpose of throwing the dry ore into the hopper. Furnaces 
(19) may be constructed underneath the tank (16) for the purpose of 
drying the ore. From the fire boxes of thèse furnaces hot air flues 
pass underneath the tanks (16 and 17), their inner extremities com- 
municating with upright pipes (21), forming stacks for the escape 
of the products of combustion. Beneath this fire box is located an 
ash-chute (23). Steam pipes or any other suitable drying apparatus 
may be employed. At the lower extremity of the perforated plate (13) 
are located the ore assorting tables (23). In practice, a person stands 
on each side of the tables and sorts the ore, dropping it into a hole in 
the floor. Hence it passes to a hopper and finally into cars. The 
worthless rock passes from thèse tables into cars. 

At the trial, either by the action of the plaintiflf or the ruling of 
the court, the cause was submitted to the jury alone upon the fourth 
claim of the patent, which is as follows : 

"4. In apparatus of the class flescribed, the combluatlon wlth a suitable sup- 
portlng structure, of a grizzly located at the top, an Incllned perforated plate 
forming a continuation of the grizzly, an ore assorting table at the lower ex- 
tremity of the said plate, means for spraying water upon the ore as it passes 
downwardly over the perforated plate to the table, suitable bins below for 
receivlng the dry and wet screenings, and means for drying the latter, BUb- 
stantially as descrlbed." 

Reduced to its essence, this claim is a combination with a suitable 
supporting structure of a grizzly located at the top, an inclined per- 
forated plate forming a continuation of the grizzly, that is, on which 
the grizzly discharges. The claim, it will be noticed, does not men- 
tion a screen underneath the grizzly; but under the grizzly is a per- 
forated plate forming a continuation of the grizzly; an ore-assorting 
table at the lower extremity of said plate; means for spraying water 
on the ore as it passes downwardly over the plate to the table, the 
pipes being perforated so as to spray inwardly over the material as 
it passes on. The next clément of the combination is suitable bins be- 
low for receiving the wet and dry screenings, and means for drying the 
latter — that is, the wet screenings — substantially as described. A kind 
of furnace, marked "20," is located under the bins (16 and 17). The 
spécification states that steam pipes may be used in this drying process, 
although no pipes are shown in the drawing. They, however, would 
be mère mechanical équivalents. In his testimony the plaintiff dis- 
claimed any invention respecting the grizzlies employed in his device. 
He said "it is as old as the hills." This appliance for an allied pur- 
pose was clearly anticipated by the Thomas patent. No. 109,969, grant- 
ed December 6, 1870; as in the patent No. 38,569, granted May 19, 
1863. 

The second élément is a screen underneath the grizzly, inclined in 
the same direction — that is to say, a grizzly discharging ore over its 
lower end onto a screen further down the slope — and is substantially 
found in patent No. 639,710, granted to Cherry, December 36, 1899. 
What is called the "wet grizzly," having a spraying apparatus ovei 
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it discharging a spray upon the ore as it goes down, has îts mechan- 
îcal équivalent, in substantial opération and effect, in the Bacon patent, 
No. 375,673, granted February 9, 1886, used for washing phosphate 
rock. This patent shows a séries of parallel inclined bars, in con- 
struction the same in effect as a grizzly, on which the phosphate rock 
was thrown for the purpose of washing while moving down the in- 
cline. The spraying apparatus consists of pipes arranged from the 
sides of the screen and aiso across so that the water discharges on 
four sides on the screen and rock as the latter moves down the in- 
clined bars, substantially in the same way as it is discharged in the 
plaintiff's patent. About the only différence is the material acted upon, 
one being ore rock and the other phosphate rock ; but the f unction is the 
same, and the principle is the same. With some modification, but in 
substantial form, the éléments of the wet screen are found in the Don- 
ner patent, No. 366,820, granted July 19, 1887. The only différence 
is that in the Donner machine the screen and spray are arranged in 
séries, one above another, to more perfectly perform the washing func- 
tion. 

The next élément of this claim is "an ore-assorting table at the lower 
extremity of the said plate" — that is, where the ore empties or falls 
after the spraying process. 

The last élément is "suitable bins below for receiving the dry and 
wet screenings, and means for drying the latter, substantially as de- 
scribed." 

In its final analysis the testimony of the plaintiff shows that his 
chief, if not his only, claim to exclusive use rests upon "means for 
spraying water upon the ore as it passes downwardly over the per- 
forated plate to the table," — that is to the assorting table. He states 
in respect of this improvement, in his application and spécification, 
that it is "to avoid waste of the valuable material adhering to the 
worthless rock and to remove the coating of fine material from the ore 
in order that it may be intelligently sorted, is the object of the screen- 
ing and washing opération" described ; whereby he makes a valuable 
saving to the mine operator. No invention can be predicated inde- 
pendently of this washing apparatus as such. The publication of Au- 
gust 18, 1889, entitled "The Colliery Guardian and Journal of the Coal 
and Iron Trades," on file in the Patent Office at Washington, présents 
an apparatus for the mechanical séparation of valuable ores, which is 
the mechanical équivalent of the plaintiff's device in this respect. This 
is an apparatus used in Sweden long anterior to the use in the Cripple 
Creek district. It présents chutes inclining both ways downwardly 
for the cars to dump the rock, placed upon inclined screens of différ- 
ent perforations, différent fineness ; there are pipes and screens located 
above them across the screens, and the rock dumped upon this inclined 
screen moved downward and is washed by the spraying. The slimes 
go into the bin, and they are discharged into some réceptacle under- 
neath, substantially in the same manner as in the plaintiff's device. 
There was also the Watkins patent, granted July 16, 1901, on an ap- 
plication filed August 27, 1900, No. 678,819. This patent discloses 
a séries of parallel inclined bars for receiving the ore moving down 
over the inclined bars. Underneath the séries of parallel bars in the 
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nature of a grizzly were screens inclined downwardly în substantîally 
the same direction as the bars are inclined, and they are below the 
screen. The patentée in his spécification in that case said : "I provide 
on the front of the hopper a U-shaped keeper for support of a hose, that 
may be used for delivering water upon the material on the riddle ;" the 
cross-bar and U-shaped holder in which the hose may be made to rest 
while it discharges water over the riddle — that is, he calls the bars a 
riddle. This unquestionably is a wet screen and grizzly with means 
for_ discharging water over the bars or grizzly, and washing the ore 
as it cornes down. It is entitled : 

"Ad apparatus for treatlng sand and other placer materials as well as ar- 
tificially pulverized ore, and separatlng therefrom the gold or other precloua 
raetals contained thereln. It Is partlcularly adapted for treatlng such material 
In large guantity and with great rapldlty." 

The patentée says, after he désignâtes the parallel inclined bars as 
riddle, it is sometimes called a grizzly in the ore-producing Western 
States. 

The ordeal through which the plaintiff's application for a patent 
passed, as disclosed by the file wrapper and contents in the Patent 
Office, discloses how exceedingly narrow is the footing on which this 
patent rests. The application was made in December, 1901, The 
fourth claim as therein expressed was as follows: 

"In means for screening and washing ore, the comblnatlon of an inclined 
chute having a perforated bottom, and side pièces, and perforated water 
pipes mounted on the side pièces and arrangea to spray water upon the ore 
as it passes down the chute, substantîally as descrlbed." , , 

This claim was rejected in February, 1902. The Examiner of Pat- 
ents stated: 

"Olaim 4 is misstated, as the sldes of the chute are not perforated. How- 
ever, the daim Is rejected upon either Bacon or Donner, cited, as there would 
be no invention in the mère transposition of the spray-pipes from the main 
frame to the chute-frame." 

In March, 1902, the claimant amended his fourth claim as follows : 

"In means for screening and washing ore, the comblnatlon of an inclined 
chute having side pièces, and a perforated bottom, perforated water pipes 
mounted on the side pièces and arranged to spray water upon tlie ore as it 
passes down the chute, and an ore-assorting table at the lower extremity 
of the chute, substantîally as descrlbed." 

This was again rejected in May, 190S, the Examiner stating: 
"Claim 4 Is rejected on Bacon, cited, as Involving nothlng more than an 
arbltrary arrangement of the water pipes having no functional slgniflcance." 

In June, 1902, the applicant again amended this claim as follows: 

"In means for screening and washing ore, the comblnatlon of a grizzly, a 
screen of sultable mesh loeated underneath the grizzly and Inclined in the 
same direction as the latter, an inclined trough or chute loeated beiow the 
screen and forming a continuation thereof, sultable means loeated above the 
perforated plate for discharging water upon the ore as it passes downward 
thereon, and sultable réceptacles loeated below the screen and the perforated 
plate for receiving the dry and wet screenings, substantlallj' as descrlbed." 
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In August, 1903, the Examiner replied that the first claîm was 
utterly destitute of patentable novelty in view of Bacon and Wat- 
kins, of record, and it was therefore rejected. 

"Tliere is no Invention In aggregating Bacon's spraying devlces wlth Wat- 
klns' separator. » * • The terms 'incllned trough,' line 4, clalm 4, Is net 
understood, there belng no Incllned trough shown or described. However, 
the clalm Is rejected In vlew of Bacon and Watklns, above clted, It belng for 
the mère aggregatlon of Bacon's spraying mecbanlsm wlth Watklns' wasber 
and separator." 

The claimant responded to this in September, 1902, in which he 
insisted that his amended claims were believed to be allowable, call- 
ing attention to the fact that in the patents of record : 

"No provision Is made for keeplng a portion of the fine material as it leaves 
the ore or rock In a dry state. It will be understood that when the ore Is dls- 
charged upon the grlzzly, a portion of the flner material whlch adhères to It 
may be removed In a dry state without the assistance of water. Appllcant's 
construction makes provision for keeplng thls portion separated from the wet 
portion, whereby the expense of drylng a certain portion of the screenings Is 
avoided." 

In view of our concurrence on the question as to whether the ap- 
paratus employed by the défendant constitutes an infringement of the 
plaintiff's patented combination device, we pass, without expressing 
an opinion upon the validity of the patent, to the considération of the 
question of infringement. 

The défendant employed in its structure a single inclined chute or 
grizzly "as old as the hills" at the top of the structure into which the 
ore as it cornes from the mine in cars is dumped. In passing over 
this stereotyped grizzly the finer loose particles of ore pass through 
the bars of the grizzly into the screen' beneath, through which the 
valuable dusty particles are sifted to the bin or floor below, where it 
is coUected and sacked, without further process, for shipment. This 
was an old process and an old resuit. The ore rock passes ofï the 
dry grizzly, first onto the assorting tables, suitably arranged at the 
lower outlet of the grizzly, where it is taken in hand by sorters, who, 
according to the évidence, were from 14 to 28 in number, and by 
manipulation and hammering the richer ore is separated, and thrown 
into chutes, passing to the bin beneath, from which it is shipped. This 
part of the ore thus manually separated at the assorting tables never 
passes through the washing apparatus. The remaining rock is by the 
hands of the sorters thrown into the chute carrying it through the 
wet grizzly, where it is sprayed by application of the water, which 
may be the mechanical équivalent of the apparatus so employed by the 
plaintifï. The slimes thus washed off pass down through the screen 
into the bins beneath, from which they are carried by wheelbarrows 
to the drying bins some 20 or 30 feet distant. The rock thus washed 
does net pass onto any assorting tables for assortment, but it passes 
to the ground beneath, from which it is carried by a revolving beH 
up an elevator to hand cars and thence to the dump. 

There is a sharp conflict in the testimony as to whether the défend- 
ant copied from the first prints made by the plaintifï of his device, oi 
whether the plaintifï did not get his plan from the blue print gotten 
160 F.— 7 
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out by the defendant's employés. But as this was a question for the 
jury we need not discuss the proofs. The évidence shows that the 
défendant used for only about three weeks the inclined perforated 
plate claimed by the plaintiff, as it proved to be troublesome in buck- 
ling up and soon wore out. It substituted therefor grizzly bars. The 
assorting tables as employed by the défendant had long been in use by 
it for such purpose. The first marked différence in the defendant's 
device froni that of the plaintifîf is both in the position and office of 
the assorting tables. In the plaintiff's spécification the ore-assorting 
table is at "the lower extremity of the said plate," that is at the end 
of the wet grizzly, so that the ore rock passed continuously and auto- 
matically from the top of the ore chute over the dry grizzly onto the 
inclined perforated plate, through the washer, to the assorting table, 
where the worthless rock passed on through the chute to the dump- 
ing car. As stated in the spécification of plaintiff's patent, the pur- 
pose of having the ore-assorting table in the position stated was that 
after the washing process "the ore may be intelligently sorted," 
whereas in the defendant's device the ore-assorting table was at the 
end of the dry grizzly, where its continuous descent was arrested 
after the loose material was shaken therefrom in the falling process 
and passed into the dry bins, and the ore rock, before any washing 
process, was taken in hand by sorters, manipulated, broken with ham- 
mers, the valuable ore thus separated and passed into the dry bins, 
and only the remaining rock passed through the washing apparatus. 
Another différence in the arrangement and process, as specified in 
claim 4, is the means for drying the wet screenings, stated in claim 
4 to be, "the means for drying the latter, substantially as described." 
The description as given in the preceding spécification and accompany- 
ing diagram is: 

"Furnaces (19) may be constructed underneath the tank (16) — that Is, the 
tank -wbere the wet screenings fell — for the purpose of drying the ore. BYom 
the flre-boxes of thèse furnaces hot air flues (20) pass underneath the tanks 
(16 and 17), their Inner extremitles oommunlcating with uprlght pipes (21), 
forming stacks for the escape of the products of combustion. Beneath each 
flre-box (19a) is located a downwardly-lnclined ash-chute (22). It Is évident 
that steam-pljpes or any other sultable drying apparatus may be employed." 

Notwithstanding the technical quibbling of plaintiff's cotmsel that this 
spécification does not necessarily limit the drying furnace in the place 
below the screens so as to connect automatically or immediately, it must 
be conceded that the descriptive words "substantially as described" 
mean the furnace or its mechanical équivalent shown by Figs. 19 and 
20 in the drawing. It does not refer to drying appliances located any- 
where, at any place, or any distance. If so, as pertinently suggested 
by the expert witness Gen. Speer, it might be made to mean drying 
by the sun or the wind, which would hardly constitute a mechanical 
appliance. Its reasonable import is artificial drying, by heat, and con- 
fined to the thing represented in the spécification as a furnace, or by 
steam pipes located under the bin for receiving the screenings. In 
the defendant's device the wet slimts were carried in wheelbarrows 
to the drying bins, from 20 to 30 paces distant, to the réceptacle wher« 
they were deposited. 
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In a combination device consisting in congeries of well-known me- 
chanical appliances, no liberality of construction is accorded to it to 
create a monopoly ; but it is limited to the descriptive éléments in the 
combination as expressed in the spécifications ; and no great liberality 
of the doctrine of mechanical équivalents can be indulged in its favor. 
As the applicant for such combination of old devices chooses his own 
expressions in presenting it, and is required to enumerate the éléments 
of his claim, he is limited to the combined apparatus as specified. And 
no one is an infringer of a combination claim unless he uses the élé- 
ments thereof, and in substantially the same mode of co-operation. 
In Cimiotti Unhairing Company v. American Fur Refining Company, 
198 U. S. 399, 410, 25 Sup. Ct. 697, 702 (49 L. Ed. 1100), the court 
said: 

"In maklng his claim the Inventer Is at llberty to choose his own form of 
expression, and whiie the courts may construe the same In vlew of the spéci- 
fications and the state of the art, they may not add to or detract from the 
claim. And It Is equally true that, as the Inventor Is required to enumerate 
the éléments of his claim, no one Is an Infringer of a combination clalm unless 
he uses ail the éléments thereof." 

Again the court said, page 414 of 198 U. S., page 702 of 25 Sup. 
Ct. (49 L. Ed. 1100) : 

"The other éléments of the eighth clalm are to be used In connection wlth 
the apparatus shown in the Sutton patent, substantially as diescribed. If the 
device of the respondent's shows a substantially différent mode of opération, 
even though the resuit of the opération of the machine remains the same, In- 
fringment is avoided." 

A combination is not infringed unless ail its éléments as they are 
claimed are used, whether they are essential or not. Royer v. Schultz 
Belting Company (C. C.) 28 Fed. 850; Snow v. Lake Shore & M. 
S. Railway Company (C. C.) 18 Fed. 602. The governing principles 
applicable to a mère combination patent, like the plaintiff's, without 
any invention as to any one of its elemental parts, are very aptlv stated 
by Robinson on Patents, vol. 1, p. 228: 

"A combination is a union of elemental means in a mode of co-operation; 
and, as such, it necessarlly performs functions into whleh ail its éléments enter 
as oi)eratlve agents, and proâuces results whlch dépend upon the présence and 
action of every one of the éléments combined. * • * The Identity of a 
combination dépends upon that of Its elemental means and that of the co- 
opérative law under whlch its éléments are unlted; any substantlal change 
In either means of law destroying Its identity and resulting in the final ség- 
régation of the éléments or in a new and whoUy différent combination. 
• ♦ * A patented combination Is the combination described and claimed In 
the patent ; 1. e., it is composed of the described éléments coactlng under the 
described co-operative law, whether or not such description correctly enumer- 
ates the true éléments or sets forth the real mode of their co-operaUon." 

In paragraph 922 he sums up the rule as follows : 

"A combination is a group of instruments or opérations nnlted under a co- 
operative law. Its Identity dépends upon the présence In the combination of 
each one of thèse éléments or its équivalent, and upon their co-operation In this 
spécifie manner to produce the ultlmate resuit. Hence any change in the num- 
ber of its éléments, or in their essential charaeter, or in their mode of co- 
opération, is a departure from the substance of the combination, and constl- 
tutes a différent invention. A patented combination is the combination de- 
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sorlbed and clalmed In the patent whlch protects It. Of whatever éléments It 
may actually be composed and whatever may be the method of thelr union as 
the inventer concelved and practices his invention, the éléments specifled in 
the patent, and the co-operative law there described, are those whlch char- 
acterize -the patented combinatlon and form the subject of the exclusive priv- 
ilèges of the patentée. The Infrlngement of a combinatlon patent, therefore, 
consists In the manufacture, use, or sale of any combinatlon in whlch precisely 
the same éléments or thelr équivalents are unlted under the same co-operative 
law. To make or use or sell a combinatlon In whlch the same éléments are 
differently combined, or a combinatlon whlch comprises only a portion of thèse 
éléments, though the dlscarded éléments are practlcally useless, and though 
the combinatlon thus created was suggested by the former, Is not an infrlnge- 
ment" 

The application of thèse recognized principles demonstrates that 
the defendant's apparatus was no infringement of the combination 
apparatus for which the plaintiff obtained his patent right. The ore 
as it is emptied from the delivery cars at the top of the chute onto the 
dry grizzly, in the defendant's apparatus, does not descend continuous- 
ly and automatically over the dry grizzly onto the wet grizzly through 
the washing apparatus and onto the ore-assorting tables at the bottom 
of the wet grizzly. The descent by gravity in the defendant's ap- 
paratus is arrested at the end of the dry grizzly, where it passes out 
onto the assorting tables, and the sorting by hand takes place before 
any application of water to the ore, and only a part of the rock left 
after the manual séparation of the richer parts at the ore assorting 
tables passes onto the wet grizzly to be washed. There are no ore 
assorting tables at the lower extremity of the washer plate, and no as- 
sorting, in fact, is done there. This differentiation brings the case 
:learly within the ruling in American Chocolaté Machinery Company 
V. Helmstetter, 143 Fed. 978, 74 C. C. A. 240. The Holmes patent 
in that case was for a machine for coating confectionery, claim 1 cover- 
ing "the combination with the drop dipping mechanism, of a jarring 
device for removing surplus coating material from the drops." It 
was held that this combination was not infringed by a machine in 
which the dipping and jarring devices are merely aggregated, the 
jarring opération being performed after the dipping has been com- 
pleted, and the tray containing the drops removed to another frame. 
The court laid down the following rule : 

"To constitute a combination it Is essentlal that there should be some Joint 
opération performed by Its éléments, producing a resuit due to thelr joint and 
co-operatlng action, while In an aggregation there Is a mère adding together 
of separate contributions, each operatlng independently of the other." 

It was held that the defendant's machine was merely an aggrega- 
tion of two devices, not acting together automatically, but there was 
an interposition by handling after the dipping process was gone through 
with, and the jarring process was independent of that. The court said: 

"There Is no mechanieal or functional mutuallty of opération. It Is not a 
combination beeause there Is no co-operatlon between the coating and jarring 
mechanlsms, beeause the two devices do not unitedly perform thelr functlons, 
and beeause they are not necessarlly combined in one machine, and do not act 
together to secure the final resuit" 
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Quoting frotn Beecher Manufacturing Company v. Atwater Manu- 
facturing Company, 114 U. S. 533, 5 Sup. Ct. 1007, 29 L- Ed. 232 : 

"Each pair was used by itself, and might be so used at any distance of time 
or place from the other ; and if the two were used at the same place and in 
immédiate succession of time, the resuit of the action of each was separate 
and distinct, and was in no way influeneed or aftected by the action of the 
other. This was no combinatlon that would sustaln a patent." 

The principle of this case was recognized in this circuit in the 
case of Dunlap v. Willbrandt Surgical Manufacturing Company, 151, 
Fed. 233, 80 C. C. A. 575. The patent in that case covered an atom- 
izer. The principal feature of the claim in question was that the 
tube which entered the bottle was made in three separate parts, to 
facilitate cleansing. One of the parts was a hollow coupHng uniting 
the other two. It was held that it was not entitled to a broad con- 
struction, but was limited by the prior art and the language of the 
spécification; that each of the three parts of the tube described was 
an essential élément of the claim, and it was not infringed by a struc- 
ture in which the tube was made in two parts directly joined together. 
The court said: 

"In the défendants' devlce two of the complalnant's éléments are lacking. 
namely, the hollow coupling and the side opening In the hollow coupllng regis- 
tering with a simllar opening in the lower tube member. The complainant 
calls his device a 'two-part spraying tube with a hollow coupling,' but It is 
really composed of three. ♦ » • From the standpoint of the patent, the 
division of the tube Into three separate parts is not a mère unnecessary détail 
of construction that may be dispensed with by the complainant. It Is put 
forward as an Important and emphasized feature, and Is called for by the de- 
clared purpose of his structure. * • * Of course, there are cases in which. 
in determining whether a subséquent device infringes, it Is unimportant wheth- 
er it is made in two pièces instead of three, or whether a member is mechan- 
ically attached to the remalnder of the structure or is made intégral with it. 
• * * They are, however, inapplicable to a case in which the very divlsibil- 
ity into parts or in which the partlcular method of attachment constitutes the 
law of the structure or is declared or appears to be of the essence of the sup- 
posed invention." 

The court further said: 

"A patentée is entitled to every function his device wlll perform, though he 
was ignorant of it when he procured bis patent But he secures no patent 
on the function, and a discovery of a new one in a patented device does not 
operate to enlarge or broaden the letter of his cialm. It is the claim which 
measures the rights of the patentée, and that which Is not clalmed is, so far 
as the particular patent is concerned, dedicated to the public. There is noth- 
ing in the patent hère which entitles the complainant to any novel or partlcu- 
lar arrangement of the air and liquid passages; and, if It ean be said that 
the claim covers a new arrangement of the discharge openings as dlstlnguish- 
ed from the air and llquld passages, it must be answered that It was ex- 
pressly clalmed in connection with a hollow coupling which he made indis- 
pensable and which is not found In defendant's structure, and that the very 
narrow character of the complainant's advance over the prior art does not 
authorize the broad construction for which he contends." 

In Mallon v. Gregg & Company, 137 Fed. 68, 79, 69 C. C. A. 48, 
this court, speaking of the fact that the fourth claim there alleged to 
hâve been infringed disclosed that the combination of boxes pivotally 
supported on a shaft, stretcher-rods having a longitudinally-adjustable 
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connection witli said pivotai boxes, and cross-bars carried by chains 
and provided with rake-teeth, said that the machine of the défendant 
had neither cross-bars provided with rake-teeth upon its endless chain, 
nor stretcher-rods longitudinally adjustable in pivotai boxes ; and that 
"since at least one élément of each of the combinations secured by the 
claims upon which this suit is founded is wanting in the machines of 
the défendants, they cannot be held to infringe thèse claims. * * * 
The absence from a device that is alleged to infringe a patented com- 
bination of a single mechanical élément of that combination is fatal 
to the daim of infringement." 

It must be admitted that the Portland structure and device could 
not be patented. The application for a patent therefor would hâve en- 
countered the same obstacles that the évidence in this case shows Her- 
mann had to contend with before he got his claim through the Pat- 
ent Office. On account of the position of the assorting table, render- 
ing the opération of the dry grizzly entirely independent, and the 
opération of the wet grizzly entirely independent of both, the co-opera- 
tive unity is entirely wanting in the combination device of the défend- 
ant, and therefore could not hâve been patented. The necessary cor- 
ollary is that the one device is not an infringement of the other. 

Impressed, as plaintiff's counsel throughout the hearing of this 
case was, with the position and office of the assorting table in the de- 
fendant's apparatus, so entirely différent from that of the plaintiff's, he 
sought to escape from the dilemma by most inconsistent and inde- 
fensible positions. The trial court in its charge to the jury felt compell- 
ed to say that the defendant's assorting table could not be found, as in 
the fourth claim of the plaintiff's patent, at the lower extremity of said 
plate, but left it to the jury to say whether or not it was a mère trans- 
position of position, being mère mechanical équivalents. This was not 
even sought to be def ended by plaintiff's counsel in argument ; but his 
first contention was that the revolving belt at the bottom of defendant's 
structure, which conveyed the worthless rock up through the elevator 
to the dumping car, was itself an assorting apparatus. This contention 
was unsupported by any tangible évidence. The évidence is that the 
rock rejected at the assorting tables in the early opérations passed 
through the chute to where the dumping car stood, which carried it 
off to the dump pile. The dump pile becoming so high as not to per- 
mit the cars to be so operated, they were run on top of the dump and a 
belt ajpparatus and elevator were constructed for the sole purpose of 
lifting the refuse rock to where the car stood. This belt operated on 
an inclined plane, from an élévation of from 3 to 7 feet high, where 
it connected with the elevator. It revolved at the rate of about 100 
révolutions per minute. The elevator shaft through which the rock 
was conveyed was perhaps 100 feet high. The évidence further shows 
that its structure of leather was wholly unsuited to the function of an 
assorting table. As such, it would not admit of hammering of the 
rock, and the révolution was so rapid as to absolutely prevent such 
sélection as an assorting table is designed to accomplish. It was in- 
closed with a covering, without light to permit of such use by the 
men stationed along it. The contention of plaintiff is prcdicàted large- 
ly of the fact that men would be stationed along the elevator shaft, on 
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the lookout, and when they discovered what they conceived to be a 
pièce of rock containing valuable ore would snatch it off and throw it 
to one side. With equal propriety could it be said that if after the 
rock was dumped from the elevator into the dumping cars a pièce of 
rock supposed to contain valuable ore should be taken out before it 
was carried to the dump, the dumping car was the équivalent of the 
assorting table described in the plaintifï's patent. 

As a dernier ressort, suggestion was made by one of plaintifif's coun- 
sel that the mère spout or plate at the end of the chute through which 
the rock fell from the wet grizzly might be regarded as an assorting 
table. This is not even plausible. 

The request by défendant for an instructed verdict should hâve 
been given. The judgment of the Circuit Court is therefore revers- 
ed, and the cause remanded with directions to grant a new trial, and 
for further procecdings in conformity with this opinion. 



CRIER V. INNES et al. 
(Circuit Court, D. Vermont. January 30, 1908.) 

1. Patents— Invention— Designs. 

The mère asseinbllng of old parts to make a structure of a new design, 
although new Unes and curves and a harmonious and novel whole are pro- 
duced, does not involve Invention so as to render the design patentable. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 88, Patents, § 33.] 

2. Same— Monument. 

The Young design patent, No. 27,115, for a design for a sarcophagus 
monument, is void for lack of Invention, the separate parts of the monu- 
ment shown ail being old in the art. 

In Equity. On final hcaring. 

Frank C. Curtis, for complainant. 
John W. Gordon, for défendants. 

MARTIN, District Judge. The complainant allèges an infringe- 
ment of a design patent. No. 27,115, issued to William H. Young, 
of Troy, N. Y., under date of May 25, 1897, for a design of a sar- 
cophagus monument; that said patent was duly issued and thereafter 
assigned to the complainant with ail claims for damages and pen- 
alties for infringements of the same; that said letters patent hâve 
been duly adjudged valid by the Circuit Court of the Northern Dis- 
trict of New York and the Circuit Court of Appeals for the Second 
Circuit in the case of Young v. Daley, 130 Fed. 1023;' that the de- 
fendant Innés and Marr's intestate, Cruickshank, of Barre, Vt., were 
in partnership under the firm name of Innés & Cruickshank, and that 
they knowingly infringed said patent between the date of its issue 
and the date of said Cruickshank's death by constructing and selling 
monuments embodying the patented design; that since said Cruick- 
shank's death the défendants Innés and Marr, administrator as afore- 
said, hâve continued and threatened to continue such infringement, 
and praying for an injunction and an award of the statutory penalty 

1 50 C. C. A. 686. 
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of $,250, etc. The answer in substance dénies Young's invention as 
an original design for monuments ; dénies that the same is useful ; 
disclaims knowledge of said letters patent, and dénies their valid- 
ity; avers that every élément of the design in question was in com- 
mon use before said letters patent; and challenges every allégation 
in the complainant's bill of complaint. Issue was joined, and a large 
amount of évidence taken. 

The patented design represents a monument with a lower and up- 
per base, and upon the upper base rests a die which is surmounted by 
a cap. The gênerai form of thèse members is rectangular with two 
elongated sides. The vertical sides of the bases and die exhibit un- 
cut rock. One or both of the long vertical sides of the die are orna- 
mented with a hammered or polished tablature in the form of a cen- 
tral arch extending nearly to the top of the side, leaving above the 
tablature a projecting tablet of rockwork extending across the upper 
side of the die comparatively narrow at the middle of the side and 
gradually increasing in width toward each end. Upon the face of 
the tablature may be placed an arched tablet having its upper and 
lower border-lines parallel with the border-line of the arch of the tab- 
lature. The leading feature of the design consists in "the oma- 
mental configuration of the die," and the letters patent conclude as 
follows : 

"I do not wish to be llmlted to a plane surface for the arched tablet, as the 
same may be eut to form spécial designs with my gênerai design. The arched 
tablet may be elther Intaglio or relievo. What I clalm is new, and désire to 
secure by letters patent, Is the design for a monument hereln shown and 
described." 

The gênerai configuration of this patented design is old. It is 
simply the sarcophagus style. The évidence shows that the two bases 
of uncut rockwork were in use many years before this patent was ob- 
tained. The use of a die with an arch over the tablature, ornamented 
with spandrels of différent designs, some of skilled carving, some of 
plane hammered surface, and some of uncut rock, is old in the con- 
struction of sarcophagus, obelisk, an' cottage monuments, and as 
to sarcophagus monuments, rectangular designs are old în use. Sar- 
cophagus caps of monuments of the same rock-shaped configuration 
as that of this patented design where in use many years preceding 
thèse letters patent. Just such an overhanging arch of rock-faced 
spandrels extending across the top, as is in this patented design, is 
not found in any of the exhibits of the old designs, but the same idea 
is found in Exhibits 60 and 83, if not to say others ; and whether the 
patented design is an improvement upon the old art is more a matter 
of taste than of inventive genius. By putting the die of defendant's 
Exhibits 69 on the two bases of defendant's Exhibit 59, and eapping 
it with the cap of defendant's Exhibit 35 or 36, or applying to the 
defendant's design 68 the uncut rockwork of defendant's Exhibit 
25, we would hâve a monument so nearly resembling this patented 
design that, if this patent is sustained, it would be an inf ringement ; 
to the ordinary observer it would look the same, and that is the test 
of infringement, and the four monuments made by the défendants 
would be deemed an infringement. 
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A person who prefers a sarcophagus monument to any other style and 
has a spécial fancy for uncut rockwork, visiting a cemetery in which 
there has been placed the Stewart monument, Defendant's Exhibit 
85, and a monument constructed from the design of defendant's Exhibits 
68 and 25, and concludes to use the two bases of 85, the die of 68, by 
changing the spandrels over the tablature from carving to uncut rock- 
work, and using the cap of 25, would hâve a monument in gênerai ap- 
pearance like this patent, and should he prevail upon some stone cutter 
to make a monument to suit such a taste, he would quite likely get 
that stone cutter into chancery for having infringed this patent; yet 
nothing would hâve been donc except to assemble old parts. No 
one of those éléments contributes to the completed resuit any new 
feature except to meet the taste of the person making the sélection, 
and therein applies the doctrine in Pickering v. McCuUough, 104 U. 
S. 310, 26 L. Ed. 749 : 

"No one of them adds to the eomblnation anythiug more than Its separate 
Indépendant effect ; no one of them gives any additional efBciency to the oth- 
ers or changes In any way the mode or resuit of its action. In a patentable 
eombination of old éléments, ail the constituents must so enter into It as that 
each qualifies every other ; to draw an Illustration from another branch of 
the law, they must be joint tenants of the domain of invention, seized each 
of every part per mi et per tout, and not mère tenants In common with sepa- 
rate interests and estâtes." 

It was said by Judge Aldrich in Perry v. Hoskins (C. C.) 111 Fed. 
1002, relative to a design monument: 

"AU the features In détail must be treated as old, for the stone cutter's art, 
as known and practiced from a very early period, has covered ail concelvable 
shapes and forms in monuments and statuary, and the eombination does not, 
as it seems to me, amount to a new and original design." 

The Unes of a draftsman and the chisel work of a sculptor of this 
day and génération are practically an imitation of old lines and old 
Works. I somewhat question whether Congress, by its législation on 
patents, intended to include monuments as works of manufacture, but 
assuming that such was its intent, there was but a small field open to 
the genius of invention in monumental designs. 

It is claimed by this assignée of the patent in question that the or- 
namentation of the uncut rockwork overhanging the tablature on the 
die is a spécial feature and a novelty. Evidently, from the comments 
and décision of the learned and experienced judge who tried the Daley 
Case, the patentée established that fact from the évidence in that case, 
but it does not so appear in the case that is before me. The same idea 
is found in the die of several of the defendant's exhibits, the only dif- 
férence being in the shape and proportions of the die and the good 
taste manifested in the gênerai configuration of the whole monument. 
If a mère change in shape and proportions is to be construed as a 
patentable novelty, then the défendants hâve not infringed, for the 
monuments of their construction, on which the complainant bases this 
action, diiïer from the patented design in both shape and size; but in 
the design this spécial feature of the die, as set out in the letters pat- 
ent, is not the basis of the patent. The patent is a design of a com- 
plète monument, and, from the évidence in this case, it appears that it 
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is composed entirely of ideas that are old. The only new thing about 
the complainant's design that I am able to discover, from ail the évi- 
dence in the case, is its shape and form as the resuit of the assembling 
of old parts and old ideas. 

In Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct. 1043, 29 L. Ed. 
76, the court holds that, while Congress has power to promote the 
progress of science in useful arts by securing to iriventors the exclusive 
right of their respective discoveries, yet — 

"the beneflciary must be an inventer, and he must hâve made a dlscovery. 
The statute has always carried out thls Idea. * * ♦ So, It Is not enough 
that a thlng shall be new In the sensé that in the shape and form in which it 
is produeed it shall not bave been before known, and that it shall be useful, 
but it must, under the Constitution and the statute, amount to an invention 
or discovery." See, also, Hill v. Wooster, 132 U. S. 693, 10 Sup. Ot 228, 33 
L. Ed. 502. 

It is claimed that if a design présents a différent impression upon the 
eye from any thing which preceded it, and "proves to be pleasing, at- 
tractive, and popular, if it créâtes a demand for the gpods of its origi- 
nator, even though it be simple and does not show a wide departure 
from other designs, its use would be protected." That is, in substance, 
the language of Judge Strong, speaking for the court in Gorham Mfg. 
Co. V. White, 14 Wall. 511, ^0 L. Ed. 731. This expression is found 
in that opinion : 

"The law manlfestly contemplâtes that glvlng certain new and original 
appearances to a manufactured article may enhance Its salable value, may 
enlarge the demand for it, and may be a meritorious service to the public. It 
therefore proposes to secure for a limlted time to the Ingenlous producer of 
those appearances the advantages flowing from them. Manifestly, the mode 
in which those appearances are produeed has very llttle, if anything, to do 
wlth glving increased sajableness to the article. It Is the appearance Itself 
which attracts attention, and calls out favor or disliUe. It Is the appearance 
itself, therefore, no matter by wliat agency caused, that constitutes mainly, 
it not entirely, the contribution to the public which the law deems worthy of 
recompense." 

But it will be observed that in Smith v. Whitman Saddle Co., 148 
U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 606, the Suprême Court, speak- 
ing through Chief Justice Fuller, evidently purposely quotes the lan- 
guage of Mr. Justice Strong in Gorham Mfg. Co. v. White, supra, 
and then adds : 

"But, as remarked by Mr. Justice Brown, then District Judge for the Bast- 
ern District of Mlchigan, In Northrop v. Ad^ms, 12 O. G. 430, 2 Bann. & Ard. 
567, Fed. Cas. No. 10,328, which was a bill for the infringement of a design 
patent for a cheese safe, the law applicable to design patents 'does not mate- 
rially differ from that in cases of mechanical patents, and ail the régulations 
and provisions which apply to the obtalning or protection of patents for in- 
ventions and discoveries * » • shall apply to patents for designs. * • • 
To entltle a party to the beneflt of the act in either case there must be orig- 
Inality and the exercise of the inventive faeulty. In the one there must be 
novelty and utility ; in the other orlginallty and beauty. Mère mechanical 
skill is Insufflcient There must be something akin to genius — an effort of 
the brain as well as the hand. The adaptation of old devices or forms to 
new purposes, however convenient, useful, or beautiful they may be in the 
new rôle, is not invention.' * * * The shape produeed must be the 
resuit of industry, effort, genius, or expansé, and new and original as applied 
to articles of manufacture. Foster v. Crossin (O. 0.) 44 Fed. 62. The exercise 
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of the Inventive or orlglnatlve faculty Is requlred, and a person eannot be per- 
mitted to sélect an existing form and simply put it to a new use any more than 
he can be permitted to take a patent for the mère double use of a machine. 
If, however, the sélection and adaptation of an existing form is more than 
the exercise of the imitative faeulty, and the resuit is, In efCect, a new créa- 
tion, the design may be patentable." 

Again, the learned Chief Justice quotes the judge who first decided 
the case then in hand as follows : 

" 'A mechanic may take the legs of one stove and the cap of another and 
the door of another and make a new design whieh has no élément of inven- 
tion ; but It does not follow that the resuit of the thought of a mechanic who 
has fused together two diverse shapes which were made upon différent prin- 
ciples, so that new lines and curves and a harmonious and novel whote are 
produced which possesses a new grâce, and which has a utility résultant from 
the new shape, exhiblts no invention.' And he held that this was cftected by 
the patentée, and that the shape that he produced was therefore patentable, 
but we eannot concur in this vlew." 

Apply that principle to the case at bar. We hâve before us a 
design of a monument, the bases, die, and cap, like the legs, top, and 
other parts of the stove, old in use, yet it makes a new design, so that 
"new hnes and curves and a harmonious and novel whole are pro- 
duced which possesses a new grâce, and which has a utility résultant 
from the new shape." A design made up in this manner was held 
by the lower court in Smith v. Whitman Saddle Co., supra, to be 
valid and to be protected under the law, yet the Suprême Court re- 
versed it. It is self-evident that the Suprême Court, in that case, in- 
tended to change the trend of the fédéral court in sustaining such 
patented designs as rest upon the assembling of old parts by "new 
lines and curves and tlius a harmonious and novel whole is produced 
which possesses new grâce," but without the genius of invention. 
In my opinion, the case at bar is just this kind of a patented design. 
A draftsman may so change the old art as to develop sesthetic beauty 
which may rise to the standard of invention, but to my mind 
this patent is the assembling of dififerent éléments of the old art, and 
so changing the configuration of a monument that it simply may or 
may not impress the fancy of a purchaser, but it is not the genius of 
invention. If the assembling of the old parts of other monuments 
into the Lockwood monument results in sesthetic beauty, it is by fol- 
lowing the Lockwood monument in exact proportions, and the Lock- 
wood monument in the matter of proportions does not follow the 
patented design; neither does any one of the four claimed infring- 
mg monuments made by the défendants. In fact, neither of those 
monuments follows the proportions of the patented design or of the 
Lockwood monument ; hence this case is wholly unlike the cases cited 
by the complainant, viz. : General Gaslight Co. v. Matchless Mfg. Co. 
(C. C.) 129 Fed. 137; Untermeyer v. Freund (C. C.) 37 Fed. 342; 
Matthews Co. v. American Co. (C. C.) 103 Fed. 639. 

Substituting rock-faced spandrels found in obelisk monuments for 
carved spandrels of sarcophagus monuments could not be sustained 
as a patented design under the law of Smith v. Nichols, 21 Wall. 112, 
22 L. Ed. 566. Justice Swayne, speaking for the Suprême Court, 
therein said: 
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"A mère carrylng forward or new or more extended application of the orig- 
inal thought, a change only In form, proportions, or degree, the substitution 
of équivalents, dolng substantially the same thing In the same way by sub- 
stantially the same means with better results, Is not such invention as wlU 
sustain a patent. Thèse rules apply alike, whether what preceded was cover- 
ed by a patent or rested only in public knowledge and use. In nelther case 
can there be an invasion of such domain and an appropriation of anythlng 
found there. In one case everything belongs to the prior patentée; in the 
other, to the public at large." 

In view of ail the évidence in this case as to the state of the prier 
art, I am unable to find in this design invention. It is the skill of the 
draftsman. 

It is contended by the complainant that the doctrine of stare de- 
cisis should be applied in this case, and the Daley Case is cited. The 
assignments of error before the Circuit Court of Appeals in that case 
presented différent questions from those that are before me in this case, 
and, although the same patent was there involved, the évidence and 
the questions raised dilïered, and therefore I hold that that doctrine 
does not apply. 

The pleadings raise an issue of fact as to whether défendant Marr, 
as administrator, since the death of Cruickshank, has been interested 
in the manufacture of the monuments in question. The complainant 
claims that the défendants hâve made four monuments that infringed. 
I iind, from the évidence, that those monuments were constructed 
before the death of Cruickshank, and that neither Innés, his partner, 
Cruickshank, nor Marr, the administrator of Cruickshank, knew of 
the existence of this patent, or that they were making monuments 
the design of which was covered by letters patent. 

For the reasons above set forth, I think the bill should be dismissed, 
and it is so ordered. Décision as to costs reserved. 



AMBEICAN STEEL A WIRB CO. OF NEW JERSEY v. DENNING WIRH 

& FENCE CO. 

(Circuit (Dourt, N. D. lowa, Cedar Rapids Division. March 2, 1908.) 

No. 33. 

1. Patents— SuBJECTS of Patents — Punction of Machine. 

The mère function or opération of a machine or other device as dls- 
tinguished from the machine or device itself is not patentable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, S§ 5-7.1 

2. Same— ScoPE. 

A patent cannot cover generally any and every means or metHod for 
produclng a given resuit. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 38, Patents, §î 247- 
250%.] 

S. Same— SuBJECTS of Patents— Peinciple of Opeeation of Machine. 

Whlle the prineiple of a machine or device and the mode of its opéra- 
tion are required to be set out in the spécification of a patent therefor 
they cannot be made the subject of a patent, but only the machine or 
device itself is patentable. 

[Ed. Note. — For cases in point, see Cent. Dig. toI. 38, Patents, | 5.] 
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4. SaME— "IfUNCTTON OF MACHINES." 

The phrase "functions of a machine," as used In the patent law, de- 
fined as that power or property of the machine of actlng in the spécifie 
manner deslgned or intended by Its construction; In other words, that 
which the machine is designed to do, as distlnguished from the machine 
Itself and from the produet of Its action on somethlng external to Itself. 

6. Same— Construction of Claims— Ruleb Goveeninq. 

A patent Is a contraet, and the rules for the construction of contracta 
generally control In Its Interprétation, and when Its terms are plain, and 
the Intention of the parties clearly manifest theref rom, they must pre- 
vail, but if Its expressions are ambiguous or Its yalidity or any clalm la 
doubtful, that construction wlll be given whlch wlll sustaln rather than 
destroy the patent 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 38, Patents, iS 229- 
240.] 

6. SAME— SUBJECTS OF PATENTS— NEW OOMBINATION OF OLD ELEMENTS. 

A new comblnation of old éléments or devlces, whereby a new and 
useful produet Is produced or an old produet is attalned in a more 
efficient and economical way, may be protected by patent. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 38, Patents, § 48.] 

7. Same— Anticipation— Machine fob Makinq Wiee E^hce. 

The Bâtes patent, No, 577,639, for a machine for maklng fence of the 
woven wlre or mesh type, Is not Invalid on the ground that Its claims are 
for a mode of opération or principle or functlon of a machine, but is 
for the machine itself, designed to produce a certain described fabric, 
nor are the claims so broad as to Include any and every machine for 
maklng thls same fabric, nor was it antlclpated by prlor machines for 
making barbed wire or mesh fence fabric, but is for a new and novel 
comblnation, and discloses invention. Also held infringed. 

8. Same— "Mechanical Bquivaxent." 

The term "mechanical équivalent," as used In the law of patents, means 
that each of the ingrédients eomprlslng the Invention covers every other 
Ingrédient whlch, in the same arrangement of the parts, wlll perform 
the same functlon, if that was well known as a proper substltute for the 
one described in the spécification at the time of the patent. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patents, J 24. 

For other définitions, see Words and Phrases, vol. 5, p. 4461.] 

In Equity. On final hearing. 

Suit for alleged infrlngement of claims 1 to 11, Inclusive, and 19, 27, and 35 
of letters patent, No. 577,639, Issued to Albert J. Bâtes, February 23, 1897, 
for a machine for making wire fence, which patent is now owned by the com- 
plainant. Défense: That the several claims of the patent alleged to hâve 
Ijeen infringed are Invalid (1) because they are for the functions only of cer- 
tain mechanlsm, and are so broad as to Include ail devlces or mechanisms 
for making a woven wlre fence; (2) are but multiplications of the same de- 
vlce used in the barbed wlre fence machines ; (3) are lacklng in patentable 
novel ty, and Involve only mechanical skill in the arrangement 'and use of prior 
well-known and patented devlces ; and (4) nonlnfringement. 

Thos. W. Bakewell, Paul Bakewell, Chas. McVeagh, and Jas. H. 
Preston, for complainant. 

Thos. A. Banning, Banning & Banning, and Grimm, Trewin & Mof- 
fitt, for défendant. 

REED, District Judge. Congress has enacted, in substance, that 
any person who has invented or discovered any new and useful art, 
machine, manufacture, or composition of matter, or any new and use- 
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fui improvements thereof, not known or used by others before his in- 
vention or discovery, may, upon compliance with the law, obtain a 
patent therefor; that before he shall receive such patent he shall 
make written application for the same, and file therewith in the Patent 
Office a written description of the invention, and of the manner of 
making and using it, in such fuU, clear, and exact terms as to enable 
any person skilled in the art or science to which it appertains, to make, 
construct, compound, and use the same ; and in case of a machine, he 
shall explain the principle thereof, and the best mode in which he has 
contemplated applying that principle, so as to distinguish it from 
other inventions, and shall particularly point out and distinctly claim 
the part, improvement, or combination which he claims as his inven- 
tion; that, when the nature of the case admits of drawings, the ap- 
plicant shall furnish the same, which shall be filed in the Patent Office 
as a part of the spécifications, and a copy of the spécifications shall be 
annexed to the patent, if issued, as a part thereof. Rev. St. U. S. § 
4883 et seq. (U. S. Comp. St. 1901, p. 3381). The granting of the 
patent is presumptive évidence of its validity, and of the novelty of the 
invention. Smith v. Goodyear Co., 93 U. S. 486-498, 23 L. Ed. 952 ; 
Cantrell v. Wallick, 117 U. S. 689-695, 6 Sup. Ct. 970, 29 L. Ed. 1017. 
The grounds of the alleged invalidity of the several claims of this 
patent may be stated and considered in the order in which they are 
presented in the brief of defendant's counsel. 

The first ground so presented, and it applies to ail the claims in- 
volved, is "that they are functional; that the mechanism is described 
by the work that it does ; that the claims are not limited to any par- 
ticular or spécifie mechanism, but are worded broad enough to include 
ail kinds of devices and mechanisms for doing the work and perform- 
ing the functions specified." This in reality spécifies two distinct and 
separate grounds, upon each of which the validity of thèse claims is 
challenged, viz., (1) that the claim is only for the functions of certain 
mechanism, and not for the mechanisms or combinations thereof ; and 
(2) that if they are for a combination of the mechanisms mentioned 
then they are so broad as to include every and any kind of mechanism 
or combinations thereof for making wire fence, and cannot therefore 
be upheld. Elaborate and forceful arguments, with many citations of 
authorities are presented by counsel of the respective parties in sup- 
port of and against thèse and the other grounds urged against the 
validity of thèse claims of this patent. Only brief référence to some 
of them can be made without unduly extending the opinion. 

That the mère function or opérations of a machine, or other device, 
as distinguished from the machine or device itself are not the subject 
of a patent is well settled. Corning v. Burden, 15 How. 252, 14 L. 
Ed. 683 ; Burr v. Duryee, 1 Wall. 531, 17 L. Ed. 650, 660, 661 ; West- 
inghouse v. Boyden Power Brake Co., 170 U. S. 537-557, 18 Sup. Ct. 
707, 42 L. Ed. 1136 ; National Hollow B. B. Co. v. Interchangeable 
B. B. Co., 106 Fed. 693-708, 45 C. C. A. 544. And a patent covering 
generally, any and every means or method for producing a given resuit 
cannot be upheld. O'Reilly v. Morse, 15 How. 62, 14 L. Ed. 601; 
LeRoy v. Tatham, 14 How. 156, 14 L. Ed. 367; The Téléphone Cases, 
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126 U. S. 531-534, 8 Sup. Ct. 778, 31 L. Ed. 863. Whether or not 
a given case falls within the gênerai rules thus stated dépends of 
course upon its own facts. The fîrst question then is, what are the 
functions of a machine or other device, that are not the subject of a 
patent? In Corning v. Burden, 15 How. 352, 14 L. Ed. 683, Mr. 
Justice Grier, in stating the distinction between a process and a ma- 
chine said: 

"The term 'machine' Includes every mechanlcal device or combinatlon of 
mechanlcal powers and devlces to perform some function and produce a cer- 
tain effect or resuit. But where the resuit or efCect is produced by chemlcal 
action, by the opération or application of some élément or power of nature, of 
one substance to another, such modes, methods, or opérations are called 
processes. A new process is usually the resuit of a discovery, a machine, 
of invention. • * * But the term 'process' is often nsed In a more vague 
sensé In whlch it cannot he the subject of a patent. Thus we say that a board 
is undergoing the process of being planed, grain of being ground, iron of be- 
ing hammered or roUed. Hère the term is used subjectively or passively as 
applled to the materlal operated on, and not to the method or mode of produ- 
clng that opération, whlch is by mechanlcal means, or the use of a machine, 
as distingnished from a process. In this use of the term it représenta the 
fimction of a machine, or the effect produced by it on the materlal subjected 
to the action of the machine. But it is well settled that a man cannot hâve 
a patent for the function or abstract effect of a machine, but only for the 
machine which produces it." 

In LeRoy v. Tatham, 14 How. 156, 14 L. Ed. 367, the claim of the 
patent involved was as follows : 

"What we clalm as our invention is the combinatlon of the followlng parts, 
to wlt, the core and bridge or guide pièce, the eamber, and the die, when used 
to form pipes of métal under beat and pressure in the manner set forth; or 
In any other manner substantlally the same." 

The Circuit Court charged that this patent was not one for the 
combination of the différent parts of the machinery described; but 
was one for bringing a newly discovered principle into practical appli- 
cation, by which a useful article of manufacture is produced, and 
wrought pipe made as distinguished from cast pipe. Held, that this 
was a wrong construction of the patent, as it was for the combination 
of machinery only ; and whether or not the alleged newly developed 
property of lead used in the formation of pipes might hâve been pat- 
ented if claimed as described, without the intervention of machinery, 
was not in the case. In the course of the opinion it is said : 

"The Word 'principle' Is used by elementary wrlters on patent subjects, 
and sometimes in adjudications of courts, with such a want of précision in 
Its application as to mislead. It is admltted that a principle is not patentable. 
A principle, in the abstract, Is a fundamental truth; an original cause; 
a motive ; thèse cannot be patented, as no one can clalm in either of theni an 
exclusive rlght. Nor can an exclusive right exlst to a new pOwer, sbould one 
be discovered in addition to those already known. Through the agency of 
machinery a new steam power may be said to bave been generated. But no 
one can uppropriate this power exclusively to hlmself, under the patent laws. 
The same may be said of electrlclty, and of any other power In nature, whlch 
is alike open to ail, and may be applied to useful purposes by the use of ma- 
chinery. In ail such cases, the processes used to extract, modify and con- 
centrate the natural agencies constitute the invention. The éléments of the 
power exlst; the Invention is not in discovering them, but in applying them 
to useful Objects. Whether the machinery used be novel, or consist of a 
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new combinatlon of parts known, the rlght of the Inventor Is secnred agalnst 
ail who use the same mechanical power, or one that shall be substantlally 
the same. A patent Is not good for an effect, or the resuit of a certain pro- 
cess, as that would prohiblt ail other persons from making the same thlng 
by any means whatsoever." 

Burr V. Duryee, 1 Wall. 531, 17 L. Ed. 650, 660, 661, was a suit 
for an alleged infringement of the original and reissued letters patent 
for an improvement in machinery for making hat bodies. The orig- 
inal patent was held valid, but not to haye been infringed by defend- 
ant's. The spécification of the reissued patent describes the machine 
much as it was described in the original, and continues, "The said 
mode of opération invented * * * jg embodied in the following 
description" ; and the claim is modified to conform to the description. 
Pages 567-576 of 1 Wall. (17 L. Ed. 650, 660, 661). The reissued 
letters patent was held void. In the course of the opinion Mr. Justice 
Grier, at page 570 of 1 Wall. (17 L. Ed. 650, 660, 661), says: 

"The law requires that the speciflcatlon should set forth the princlple and 
the several modes in which the patentée has contemplated the application 
of that princlple, or character, by which It may be distinguished from other 
Inventions, and shall particularly point opt the part, Improvement, or com- 
binatlon which he claims as hls own Invention or discovery. We flnd hère 
no authority to grant a patent for a princlple or mode of opération, or an 
idea, or any other abstraction. A machine is a concrète thlng consistlng of 
parts, or of certain déviées and combinatlon of devices. The princlple of a 
machine is properly deflned to be Its mode of opération, or that peculiar 
combinatlon of devices which dlstlnguish it from other machines. A machine 
is not a princlple or an idea. The use of ill-deflned abstract phraseology is 
the fréquent source of error. • * » Because the law requires a patentée 
to explain the mode of opération of hls peculiar machine, which dlstinguishe» 
it from others, It does not authorize a patent for a 'mode of opération' 
as exhiblted in a machine. » • * The spécification of this reissued pat- 
ent, Instead of describing, flrst, the machine and the several devices, which 
exhibit its peculiar mode of opération in order to produce the desired effect, 
and statlng what the patentée claims as hls peculiar invention, commences 
by describing 'a mode of opération' as the thlng intended to be patented, and 
uses thèse words, 'The said mode of oi)eration, • * * is embodied in the 
following description of the mode of application.' The daim is for the mode 
of opération, substantlally as hereln described. We bave no leisure for a 
further development of this novel form of patent, or how, by the use of gên- 
erai and abstract terms, the spécification is made so elastic that It may be 
construed to claim only the machine, or so expanded as to Include ail previous 
or future Inventions for the same purpose. * • • In this case we bave an 
attempt to couvert an improved machine into an abstraction, a princlple or 
mode of opération, or a still more vague and indeflnite entity often resorted 
to In argument — an idea." 

In Westinghouse v. Boyden Power Brake Co., 170 U. S. 537-557, 
18 Sup. Ct. 707, 716 (42 L. Ed. 1136), Mr. Justice Brown, after re- 
viewing the prior décisions, said : 

"Where the process Is slmply the function or operative effect of a machine, 
the cases are concluslve against its patentablllty ; but where It Is one which, 
though ordlnarlly and most successfully performed by machinery, may also 
be performed by simple manipulation, such, for instance, as the folding of 
paper in a iwculiar way for the manufacture of paper bags, or a new method 
of weaving a hammock, there are cases to the effect that such a process is 
patentable. • * • But this case does not call for an expression of our 
opinion upon this point, nor even upon the question of whether the function 
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«f admitting air dlrectly from the traln-plpe to the brake-cyllnder be not pat- 
entable (as held by the Court of Appeals), slnce there Is no claim tnade for thls 
In this patent, and the wbole theory of the spécification and daims is based 
upon the novelty of the mechanlsm." 

It is then held tliat the claim is not infringed by defendant's patent. 
In National Hollow B. B. Co. v. Interchangeable B. B. Co., 106 Fed. 
693-708, 45 C. C. A. 544, the spécifications upon which claims 1, 2, 
and 7, of the second Hiens patent there involved rest, describe the 
means of producing the so-called camber, or the compression mem- 
ber of the brake beam, as "the turning of the nuts upon the ends of 
the tension rod, or member of the beam, thereby causing the com- 
pression member to arch or curve, and thus produce the desired ad- 
justable elasticity or resilience in the beam." In speaking of this the 
court at page 708 of 106 Fed., page 559 of 45 C. C. A., says: 

"The camber or resilience in the beam is one of the products or functlons 
of the air brake beam of the first patent ; not, indeed, the ultlmate function 
which that beam was created to perform — the function of stopping cars — ^but 
nevertheless a function of that devlce, because It may be produced by the use 
of that combinatlon by slmply turning the nuts upon the ends of its tension 
rods. Now, the function or resuit of the opération of a machine or combi- 
natlon is not patentable, and, therefore the camber in the beam (its sprlng or 
resilience) could not be monopolized by means of a patent. ïhe means — the 
mechanieal devlce — ^by which that camber was produced, and that alone, 
was capable of protection by such a franchise." 

There, the attempt was to monopolize the function or opération of 
a device acting upon, or within, itself, and not a device or machine 
designed to act upon something external to itself. Other cases are 
to the same effect ; and the rule deducible from the authorities is that, 
while the principle of a machine or device and the mode of its opéra- 
tion are required to be set forth in the spécifications, thèse are not 
the subject of a patent, but only the machine or device itself may be 
patented. True, in some of them it is said that the resuit of the opéra- 
tions of a machine is not the subject-matter of a patent; but the word 
"resuit" is obviously so used to express the thought that the efïect or 
resuit of the opérations of a machine may not be exclusively appro- 
priated to prevent others from accomplishing the same results by sub- 
stantially différent means. Le Roy v. Tatham, 14 How. 156-174, 
14 L. Ed. 367 ; O'Reilly v. Morse, 15 How. 62-119, 14 L. Ed. 601 ; 
Mitchell y. Tilghman, 19 Wall. 392, 22 L. Ed. 125; Robinson on 
Patents, § 147. To say broadly that the effect or resuit of the opéra- 
tions of a machine may not be patented is at least inaccurate, for if 
the resuit of such opérations upon some object, apart from the machine 
itself, is to produce a new and useful article of manufacture not be- 
fore known, that product may be the subject of a patent apart from 
the machine which produces it. The most usual signification of the 
word "function" is "the fulfillment or discharge of a set duty or re- 
quirement; exercise of a faculty; that power of acting in a spécifie 
way which appertains to a thing by virtue of its spécial constitution." 
Century Dictionary. An exact définition of the phrase "functions of 
a machine," that will apply in ail cases arising under the patent law, 
may not be readily formulated; nor is it advisable that it should be 
160 F.— 8 
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attempted, for it is impossible t o f oresee the combinations of éléments ■ 
that may be made to produce new results. Westinghouse v. Boyden 
Power Brake Co., 170 U. S. 537-557, 18 Sup. Ct. 707, 42 L. Ed- 
1136. But for the présent purposes it may be said to be that power, 
or property of the machine, of acting in the spécifie nlanner designed 
or intended by its construction; in other words, that which the ma- 
chine is designed to do, as distinguished from the machine itself, and 
from the product of its action upon something external to itself. 

Are thèse several claims of this patent in question, for the "func- 
tions of a machine," as so understood, or are they for a machine that 
is endowed with certain functions? This is to be determined from 
the language of the several claims, considered in connection with the 
spécifications and drawing which are a part thereof. The spécifications 
are as follows : 

"Be it known that I, Albert J. Bâtes, • * • hâve Invented certain new 
and useful Improvements In wlre-fence machines, o( which the foUowlng Is a 
full, clear, and exact description such as wlU enable others skilled in the art 
to which it appertains to make and use the same: 

"The Invention relates to the manufacture of woven-wlre fences; and the 
gênerai object In vlew Is to make by machlnery, at one opération. In contin- 
uons lengths, a complète fencing or fence fabric, conslsting of a plurallty of 
longitudinal strand-wires having transverse stay-wires or braces spannlng 
the spaces between the strand-wires, and secured thereto, so as to connect 
them together, and strengthen and support them. 

"This style of fencing is not new, and it has already been proposed to make 
the same by machlnery at one eontlnuous opération, but|Jn dolng so the trans- 
verse stay-wires corresponding to the spaces between the strand-wires hâve 
been divided Into sets or groups, the Indivldual wire» of which correspond 
only to altemate spaces between the strand-wires, and tliese sets or groups 
hâve been (ed In and secured to the strand-wires altemately, so that in tte 
completed fencing the stay-wires are not eontlnuous across the fabric, but are 
so located and arrangea that at any given point of the fencing only altemate 
spaces between the strand-wires are crossed, the other spaces not being crossed 
by the stay-wires, and the longitudinal wires not being connected at ail at 
that point. 

"It Is the piçirtlcular object of the présent Invention to provide a machine 
that will make this kind of fencing so that in the completed fabric ail the 
longitudinal wires or as many as may be desired wlll be connected together 
by transverse stay-wires that are practically eontlnuous and In line with 
one another, and this I accomplish by feeding ail the stay-wires in simul- 
taneously and In line with one another crosswise of the strand-wires, and 
securing them to the strand-wires and to one another, thereby produeing a 
fencing of superior strength, rigidity, and effectiveneSs and of a greatly 
improved appearance ; and the invention eonsists In a machine orgaiilzed 
and having its éléments comblned as herelnafter claimed and as contalnçd In 
the machine herein Illustrated and described as the best embodlmènt of the 
invention at this tlme known to me." 

Accompanying the spécifications and forming a part thereof are 
24 drawings representing différent parts of the machine. Thèse parts, 
and their combmations with each other to form the completed ma- 
chine, the manner in which they are designed to act together and upon 
the wire fed into the machine to produce a completed fence fabric 
are described with much détail, and illustrated by appropriate réf- 
érences to the différent drawings. After so describing the several 
parts, the construction of the machine, and the manner of its opération, 
the spécifications continue: 
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"In the followlng claims I do aot wish to be understood as limltlng myself 
as to the détails of construction of the individual éléments going to make up 
the several parts or combinatlons of the machine herein illustrated and de- 
scrlbed, as I regard the Invention as of a character to admit of yarlatlons 
of thèse détails wlthln considérable llmlts without departlng from Its splrlt or 
scope. For esample, the détails of the coilers, the cutters, the feedlng and 
take-up mechanlsms, and other parts may be difCerently construeted so long 
as the organization, relative arrangement, and combinatlons are preserved, 
and the framlng of the machine, the gearlng, etc., are features that admit of 
a wlde range of modification wlthln the sklU of the designer and machine- 
constructor. Havlng thus described the Invention, what I clalm, and désire 
to secure, Is: 

"1. In a wlre-fence machine, the comblnation of mechanlsm for Inter- 
mittently feedlng a plurallty of longitudinal strand-wlres, mechanlsm for In- 
termittently feedlng a plurallty of stay-wires simultaneously and transversely 
of the strand-wlres, mechanlsm for cutting ott sultable length of the stay- 
wires to span the space between the strand-wlres and mechanlsm for simul- 
taneously colllng the adjacent ends of the lengths of the stay-wires around 
the strand-wlres." 

The other claims vary somewhat in their phraseology; and some 
are répétitions to some extent of others; but each is for a combina- 
tion "in a wire-fence machine" of mechanisms designed to act together 
and upon wire fed into the machine so as to guide it through the same 
and to différent parts thereof, cutting, intercoiUng, and transforming 
it into a completed fence fabric as it passes through and émerges from 
the machine. A patent is a contract between the government and the 
patentée, whereby the latter is granted the exclusive right to make, 
use, and vend his invention for a specified time, after which, such right 
is to inure to the benefit of the public. Seymour v. Osborne, 11 Wall, 
516-533, 20 L. Ed. 33. And the rule for the construction of contracts 
generally control in its interprétation, and when its terms are plain, 
and the intention of the parties clearly manifest therefrom they must 
prevail. If its expressions are ambiguous, or its validity or any claim 
thereof is doubtful, that construction will be given to it which will 
uphold, rather than that which will strike down and destroy, the pat- 
ent. National Hollow B. B. Co. v. Interchangeable B. B. Co., 106 
Fed. 693-701, 45 C. C. A. 544; Jewell Filter Co. v. Jackson, 140 Fed. 
340-343, 72 C. C. A. 304. 

The spécifications are a part of the patent (Rev. St. § 4884); and 
the claims will be considered in connection with such parts of the spéc- 
ifications as are applicable thereto in determining their meaning. 
With thèse principles in mind, what is the meaning of thèse several 
claims ? The patentée says : 

"Havlng thus described the invention, what I clalm and désire to secure Is: 
In a wlre-fence machine, the comblnation of (1) mechanlsm for intermlttently 
feedlng a plurallty of strand-wlres ; (2) mechanlsm for intermlttently feed- 
lng a plurallty of stay-wires simultaneously and transversely of the strand- 
wlres; (3) mechanlsm for cutting off sultable lengtha of the stay-wires to 
span the spaces between the strand-wlres ; and (4) mechanlsm for simultan- 
eously coiling the adjacent ends of the lengths of the stay-wires around the 
strand-wires." 

The others are in substantially the same form. Standing alone the 
claims are plainly for a combination of four groups of mechanisms 
intc a "wire-fence machine," but the machine itself, and its principle 
and mode of opération are not, and cannot be, accurately described 
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without the aid of drawings or a model; and an attempt to do so 
would be unavailing. The spécifications, however, and the drawings 
which are a part thereof, particularly describe, and plainly show, a 
machine the principles and mode of opération of which, and the sev- 
eral éléments composing the same, are exactly described and clearly 
set forth with much détail; and the plain meaning of the language 
of the several claims in connection with the spécifications applicable 
to each is a distinct claim for a machine, that when built and operat- 
ed in the manner described and pointed out will produce a wire-fence 
fabric; and is not a claim for a "mode of opération," a "principle," 
or a function of a machine or any part thereof, apart from the ma- 
chine itself. 

Are the several claims so broad as to include any and every kind of 
a machine for making a woven wire-fence fabric, such as is described ? 
This question has been carefully considered, and it must sufiice to 
say that they are not. The spécifications clearly describe the several 
component parts, and their combination to form a new machine ; and 
the claims are only for the combination of the mechanisms, or their 
substantial équivalents, within the scope of the organization as de- 
scribed, to do the work that this machine is designed to do. It will 
be observed that none of the claims contain the words "substantially 
as described," or words of similar import; and it is urged that this 
omission, in connection with the paragraph immediately preceding 
the claims, shows the intention of the patentée to make the claims so 
broad as to include ail other means of making a woven wire fence. 
Many authorities are cited to show the purpose of the use of such 
words in the claims. They are doubtless used to limit the claims to 
substantially the descriptions set forth; or, if the description should 
be lacking in perspicuity, they may permit such latitude in construc- 
tion as will conform the part substantially to that described. If neces- 
sary to save the patent, thèse words will be construed into the claim. 
Hobbs V. Beach, 180 U. S. 383-400, 21 Sup. Ct._409, 45 L. Ed. 586. 
But it is said that this will not be donc when it appears that their 
omission is intentional, and for the express purpose of making the 
claim so broad as to include every other device or means for accomplish- 
ing the same resuit. But the spécifications upon which thèse several 
claims rest are so explicit that neither the use, nor the omission, of 
thèse words can afïect the meaning of thèse claims. The conclusion, 
therefore, is that the first ground urged against the validity of the 
claims is not tenable. 

The second ground is that the devîces and mechanisms called for 
in each claim are only the devices and mechanisms of the old barbed 
wire fence machines in plural instead of singular relation, and are 
mère multiplication of such devices which involve no invention, but 
only mechanical knowledge and skill in arranging such mechanisms. 
Many machines for barbing wire were in use at the time of the issu- 
ance of the Bâtes patent, and the patents for a number of them hâve 
been offered in évidence by the défendant. Ail of them are, as their 
names indicate and their construction show, machines for placing barbs 
upon fence wire. The wire so barbed is a single strand, or two strands 
twisted together as one in the form of a cable, and the barbs are coil- 
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ed around the strand, or intercoiled with it when it consists of more 
than one wire, to hold the barbs in place. In most, if not ail of thèse 
machines, the main strand of wire is fed forward from a spool of 
wire into, and is drawn through, a tube, and the wire for the barb is 
fed in a like manner through a tube transversely to the main strand 
and fastened to or coiled around the main wire in différent ways, then 
eut and pointed, to form the barb, and thus make a completed strand 
of barbed wire. Cuts of such wires and the manner of making them 
are shown and described in the cases of the Barbed Wire Patent, 143 
U. S. 275, 12 Sup. et. 443, 36 L. Ed. 154. Many and perhaps ail of 
the devices and mechanisms used for making the barbed wire may 
be used in making the woven wire, or meshed wire fence fabric, shown 
in the patents of Bâtes and of the défendant in this suit. As eviden- 
cing the présence in the barbing wire machines of the sets of mechan- 
isms which the Bâtes patent calls for, défendant refers to the Putman 
reissued patent, No. 9,485, of November 30, 1880, and the Baker pat- 
ent, No. 249,735 of November 23, 1881, as sufificiently illustrating the 
gênerai features of the mechanisms in use in the barbing-wire ma- 
chines, and quotes from the Putman patent the first and second claims 
thereof. The second embraces both, and is as follows : 

"2. In a machine for making barb fence wire by a continuons opération, 
the comblnation, wlth mechauism constructed and arrangea to automatically 
feed forward the main wire at stated intervais, and mechanism constructed 
and arrangea to automatically feed forward the crosa or barb-wire across 
the main wire at stated Intervais, of mechanism for coillng the barb-wire 
about the main wire, and mechanism for cuttlng ofC the barb-wire, and for 
fastening the coil barb-wire to the main wire, in connection wlth guides for 
the wire substantially as described." 

It is true that this calls for groups of mechanisms for automat- 
ically feeding the main and cross wires, and for guiding, coiling, and 
cutting the same as the claims of the Bâtes patent do; but it by no 
means follows that the combinations are the same. If this proves any- 
thing, it is only that such mechanisms were old and well known at 
the time of thèse earlier patents, and that their combinations into the 
varions barbing wire machines were patentable inventions. Bâtes 
does not claim to hâve invented originally, any of thèse mechanisms, 
and claims only to hâve arranged and invented a new combination of 
them différent from any before known for making a product entire- 
ly différent from that which they made, or could make, viz., a com- 
pleted wire-fence fabric; just as Putman and Baker and others com- 
bined them into machines for barbing separate strands of wire. It 
requires no citation of authorities to show that a new combination of 
old éléments or devices, whereby a new and useful product is produced, 
or an old product is attained in a more efficient and economical way, 
may be as securely protected by patent as a new machine or other 
device, or a new composition of matter. Seymour v. Osborne, 11 
Wall. 516-542, 543, 20 h. Ed. 33 ; Hailes v. Van Wormer, 20 Wall. 
353, 22 L. Ed. 241; National HoUow B. B. Co. v. Interchangeable 
B. B. Co., 106 Eed. 693-707, 45 C. C. A. 544. The distinction be- 
tween a fence wire and a wire fence is as broad as the distinction be- 
tween a fence board and a completed board fence; and a machine for 
placing the barbs upon a wire may be as différent from one for mak- 
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ing a completed wire-fence fabric, as the strand of wire îs différent 
from the completed wire fence, or the board is différent from the com- 
pleted board fence, or, in fact, from any structure into vvhich the wire 
or the timber may be erected. A comparison of the spécifications of 
the Putman and other barbing wire machine patents with those of the 
Bâtes patent shows that the combinations of the old mechanisms into 
the barbing wire machines are as différent from those of the Bâtes 
machine as a single strand of barbed wire, of whatever kind, is dif- 
férent from the woven-wire, or meshed wire, fence fabric that Bâtes 
describes, and which his machine is designed to, and does, produce. 
In none of the barbing wire machines is a combination of mechanisms 
shown for the purpose for which Bâtes combined them, nor do they, 
nor can they, perform the same functions that the Bâtes combina- 
tion performs. It is true that they feed the strand-wires forward, 
and the wire for the barbs across the main wire and coil it around 
or intercoil it with the main wire; but there is no combination of 
mechanism for feeding the barb wire across an intervening space be- 
tween several strand-wires distant from each other, and binding and 
sustaining them in that position, unless it be the Ayers and Decker 
machine of 1876, not patented, which will be referred to later. For 
instance, the Root patent. No. 237,129, of February 31, 1881, is for 
an improved machine for winding barbed fence wire, and relates to 
a new method of applying barbs to a strand composed of two wires 
around which the barb is wound. The strands are fed through two 
tubes which converge to form a single strand composed of two wires 
side by side, in close proximity; and the barbs are wound around 
one and then around both. It relates simply to the method of apply- 
ing the barbs and is differentiated only from the Ayers & Decker pat- 
ent, No. 235,331, of December 14, 1880, in the method of applying 
the barb, which is for the same purpose, and interwinds the barb with 
the two wires twisted to form a cable strand. 

It is undoubtedly true that merely bringing together old éléments 
found in older machines in the same, or a kindred art, to effect the 
same resuit is not patentable invention. But the converse is equally 
true, that if a new combination or organization of old éléments is such 
that the combination produces a new mode of opération, and a new 
product or bénéficiai resuit, this îs patentable invention, though ail of 
the constituents of the new combination were well known and in com- 
mon use before that combination was made. The new resuit, however, 
must be the product of the joint and co-operating action of ail of the 
old éléments as combined in the new machine, and iiot merely the 
aggregate of différent results each the separate product of one of the 
constituent éléments. Hailes v. Van Wormer, 20 Wall. 353, 22 L. 
Ed. 241; Pickering v. McCullough, 104 U. S. 310, 26 L. Ed. 749. 

In showing the existing state of the art at the time of the Bâtes 
patent, défendant produced and put in évidence two cuts, and a model 
of a machine used in 1876, 1877, and 1878 by Ayers & Decker of 
Bushnell, III., for barbing wire. That such a machine was used by 
them in those years, and until they were restrained from using it at 
the suit of Washburn, Moen & Co., in the Circuit Court of the United 
States for the District of Illinois in 1878, is not disputed. The cuts 
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above referred to are reproduced from exhibits used in évidence in 
that suit, and the model is one prepared by the défendant for use upon 
this hearing from the testimony in this case relative to its construction. 
The cuts and model show the method of barbing a single wire; and, 
tsy the addition of îike devices, show the method of barbing two and 
three strands at a distance from, and parallel to, each other. In the 
case of the two and three parallel strands, the barb or cross-wires 
were eut the requisite length by hand and placed across the inter- 
vening space between the strand-wires, and were then wound around 
the strand-wires to sustain them in their relative positions and the 
ends of the cross wires turned outwards to form the barbs. There 
is much testimony in regard to this machine, and especially the kind 
of fence made with it, and the method of wrapping the cross wires 
around the strand-wires. That a three strand barbed wire fence was 
made is not doubted, but whether the cross wires were laid in Une 
with each other across the strands and their meeting ends intercoiled 
with a single coller containing two lugs or fingers, or were alternated in 
zig-zag or staggered form, is in much dispute. Much of the testimony 
upon this question relates to matters occurring nearly 30 years before 
the witnesses gave their testimony, most of whom had but little inter- 
est in the matter at the time, and would not be likely to charge their 
memories' therewith. Without reviewing the testimony it must sufHce 
to say that it is of that character which fails to convince beyond rea- 
sonable doubt that Ayers & Decker made a three strand wire fence 
with the cross or stay wires in alignment. The Barbed Wire Patent, 
143 U. S. 275-284, 12 Sup. Ct. 443, 36 L. Ed. 154. 

In June 1876, Mr. Decker, of the firm of Ayers & Decker, made ap- 
plication for a patent upon his mesh fencing, and he describéd it as 
one in which the stay-wires were arranged in zig-zag or staggered 
form only. This is persuasive évidence that that was the only style 
of fence that he or his firm then manufactured. But if it were con- 
ceded that the Ayers & Decker machine was made and used in the 
manner contended by the défendant, it is so radically dififerent from 
the Bâtes machine that the conclusion is that it does not anticipate 
that machine. The product of this machine was simply the aggregate 
of the separate products ôf each of the éléments used to f eed f orward 
the separate strand-wires parallel to and at a distance from each other, 
when the cross wires were then laid by hand across the strand-wires 
and fastened to hold them in position and form the barbs. Old élé- 
ments were used and operated separately for feeding forwatd the 
several strand-wires, and the cross wires were then placed in position 
by hand to produce the two and three strand-wire fence, while Bâtes 
combined the old éléments so that they acted jointly, and in co-opera- 
tion with each other to feed forward the three strand and cross wires 
simultaneously, eut and coil the cross wires and then completed the 
fence fabric. It would serve no useful purpose to refer in détail to 
others of the many barbing wire machine patents offered in évidence 
by the défendant, and point out the diiïerence between each and the 
Bâtes patent. A careful examination of each of them leads to the con- 
clusion that none of them anticipâtes the Bâtes patent, and that none 
is intéildéd to perform the sàhié furittion, or does or côùld in fâcf p'éi^- 
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form the same, or produce the same product that the Bâtes machine is 
designed to, and does in fact, produce. 

The third ground is that the several claims are but simple changes 
in the prior patents of square mesh fence making machines, especially 
of the Edenborn patent, which changes involve no invention, but only 
mechanical skill in view of the old barbing wire fence machine. This 
is but a répétition of the second ground modified to apply to the pat- 
ents of the square mesh fence machines, especially the Edenborn pat- 
ent, No. 558,787, of April 21, 1876. In argument, the patent of Page 
& Lamb, No. 414,844, of November 12, 1889, and of Land, No. 
455,406, of July 7, 1891, are referred to as sufificiently illustrating 
thèse machines, and embodying ail of the claims of the Bâtes patent in- 
volved in this suit, combined in substantially the same form. The fea- 
tures that distinguish the first two patents from that of Bâtes are 
that in both of them the desired number of strand or longitudinal 
wires are fed forward a predetermined distance and stopped ; a single 
wire is then fed across the strand-wires continuously, and wound 
around each while they are at rest until ail of the strands are wound ; 
the cross wire is then eut, and the completed fabric moved forward 
the requisite distance for the next cross wire, and the opération of 
winding the cross wire around the strand-wires is repeated. Instead 
of using a single continuons cross wire Bâtes combined mêchanisms 
for feeding several cross wires in line across the intervening spaces be- 
tween the strand-wires, simultaneously with the feeding of the strand- 
wires and for cutting the cross wires of sufficient length to cover such 
spans, then stopping both strand and cross wires while the coiling 
fingers engage and coil the ends of the cross wires around the strand- 
wires, when the completed fabric is then fed forward and the opéra- 
tion repeated. It is obvions that this requires différent mêchanisms, 
and an entirely différent mode of opération from that for feeding a 
single continuons wire across the strand-wires while they are at rest, 
and winding it around those strands; and that the opération of the 
Bâtes machine is much more rapid than that of the others, permits of 
the use of stronger and more efficient stay-wires, and winds them more 
securely upon the strand-wires. The Edenborn patent also feeds for- 
ward the several strand-wires, stops them, and then feeds the stay- 
wires across them while the strand-wires are at rest, but in alternate, 
or zig-zag or staggered form, and not in a continuons line. Edenborn 
himself was a skilled mechanic of large expérience in the manufacture 
of wire fence material, and applied for his patent only a short time 
before Bâtes applied for the patent in suit. The estimate that Eden- 
born placed upon his own patent as compared with that of Bâtes is 
shown by the payment of his company to Bâtes by his direction of the 
sum of $80,000 for the patent in suit, and that of the fence that it is 
designed to manufacture. This at least, is persuasive évidence that 
Edenborn did not then regard the Bâtes machine patent as an infringe- 
ment of his, or that it was simply the resuit of the knowledge and 
skill of the mechanic in arranging the old éléments. 

It requires the combination and joint co-operation of devices for 
feeding forward simultaneously at least three strand-wires and two 
stay-wires transverscly to them, for guiding the stay-wires across the 
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spaces between the strand-wires, and for cutting, coiling, and inter- 
coiling the ends of the stay-wires around the strand-wires to complète 
the Bâtes machine and illustrate its principle and mode of opération. 
The width of the fence fabric it is desired to produce may then be in- 
creased to any desired extent by adding one each of thèse several de- 
vices in the same relation to each other as in the original combination, 
and one stay-wire for each strand-wire that it js desired to add to the 
fence. The addition of such other devices may be only the work or 
skill of the constructor of the machine, but a combination of devices 
for feeding simultaneously the strand and cross wires, guides for the 
stay-wires across the spaces between the strand-wires, and for cutting 
the stay-wires and coiling and intercoiling them around the strand- 
wires, is not shown in any of the prior patents or machines used 
for barbing wire or making mesh wire fence. That the machine is 
one of great utility and went into immédiate use, and practically 
supplanted ail prior machines for making mesh-wire fencing, cannot 
be doubted under the évidence upon that question. 

Finally, it is urged that défendant does not infringe the complain- 
ant's patent in any particular. It may be admitted that the several 
claims in question of the Bâtes patent must be limited to the devices 
or means described in the spécifications, or to their substantial équiva- 
lents. Lake Shore & M. S. Ry. Co. v. National Car Brake Shoe Co., 
110 U. S. 239-337, 4 Sùp. Ct. 33, 38 L. Ed. 139 ; Westinghouse v. 
Boyden Power Brake Co., 170 U. S. 557, 18 Sup. Ct. 707, 43 L. Ed. 
1136; National Hollow B. B. Co. v. Interchangeable B. B. Co., 106 
Fed. 693-710, 45 C. C. A. 544. 

The term "mechanical équivalent," as used in the law of patents, 
means that each of the ingrédients comprising the invention covers 
every other ingrédient which, in the same arrangement of the parts, 
will perform the same function, if that was well known as a proper 
substitute for the one described in the spécifications at the time of the 
patent. Imhaeuser v. Buerk, 101 U. S. 647-656, 35 L. Ed. 945 ; Na- 
tional Hollow B. B. Co. v. Interchangeable B. B. Ce, 106 Fed. 693 - 
710, 45 C. C. A. 544. The défendant in his first patent. No. 773,405, 
of October 14, 1904, describes his invention as one that "relates to 
the manufacture of wire fence in which the main longitudinal strands 
of wire are connected at regular intervais by cross wires, or the 'stay- 
wires,' as they are usually called," and says : 

"» * * The machine Is designed to manufacture the type of fence partlal- 
ly lUustrated In Flg. 8 in which the longitudinal strands • * » are con- 
nected by stay-wires extending from strand to strand and closely wound about 
the strands. At the outer strands this Is a simple coil, but at the Intermediate 
strands the connection Is In the form of a peculiar knot, the form of which 
Is due to the fact that, prier to coiling, the stay-wires are fed across the ends 
of the coilers both on the same side of the strand-wires. The knot so formed 
takes a very firm grip on the strand-wire and, irrespective of the crimp tak- 
en in It, tends to hold the stays securely In position. The machine is arranged 
to feed, eut off, and coil simultaneously as many stay-wires as there are spaces 
between strand-wires in the fence to be made. It also feeds forward the fln- 
ished fence, crimps the main strands at each stay-wire intersection, and rolls 
the completed fence-web on a réel." 

Référence is then made to the drawing for a detailed description of 
the machine. The fence described is exactly that described in the Bâtes 
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patent, with the exception of the knot in the coil of the stay-wires 
around the intermediate strand-wires. Having thus described the in- 
vention, the daims are : 

"1. In a wlre-fence machine, the combinatlon of mechanism for Inter- 
mlttently feefling a plurallty of longitudinal strand-wlres, mechanlsm for 
simultaneously and Intermittently feedlng a plurallty of stay-wires trans- 
versely and so as to cross eaeh other in pairs both lylng on the same side of 
the strand-wlres, a eut off for the several stay-wires, and coilers to knot 
them around the strand-wlres." 

The second and third are substantially the same, and the others, 15 
in number, describe the mechanisms or devices which are combined to 
form the machine. 

For convenience of comparison the first claim of the Bâtes patent 
is hère repeated: 

"1. In a wlre-fence machine, the combinatlon of mechanlsm for Inter- 
mittently feedlng a plurallty of longitudinal strand-wires, mechanlsm for 
Intermittently feedlng a plurallty of stay-wires simultaneously and trans- 
versely of the strand-wlres, mechanlsm for cutting ofC sultable lengths of the 
stay-wires to span the spaces between the strand-wlres, and mechanlsm for 
simultaneously colling the adjacent ends of the lengths of the stay-wires 
around the strand-wlres." 

The only différence between thèse claims is, that in the defendant's 
machine the stay-wires are fed in upon the same side of the strand- 
wires, and the coilers are to knot the adjacent ends of the stay-wires 
around the intermediate strand-wires, while in the Bâtes machine the 
stay-wires are fed in upon opposite sides of the strand-wires, and there 
is no knot in the coils. True, the combinations need not necessarily 
be the same ; but a comparison of the spécification and of the models 
of the two machines exhibited upon the hearing show beyond any 
doubt that the combinations in the two machines are the same, and 
tfiat the devices for feeding the strand and cross-wires and for coiling 
the ends of the stay-wires around the strand-wires are identical, ex- 
cept that which forms the knot mentioned in the defendant's claims, 
and that only one of the stay-wires is fed in on the opposite side of 
one of the outcr strands. The only différence, therefore, in the de- 
yices of the two machines and in their modes of opération is in those 
for cutting the stay-wires, and for releasing them from the grooves 
into which they are guided and held in position while their ends are 
eut and coiled or knotted around the strand-wires. A référence to 
the drawings and models of the two machines is necessary to a cor- 
rect understanding.of thèse devices. 

The doctrine of mechanical équivalents applies to a patent for a com- 
binatlon of old éléments as well as to a patent for any other invention ; 
but whether or not one device is the équivalent of another is usually 
a question of f act, which it is sometimes difficult to détermine. In Gill 
v. Wells, 22 Wall. 1-29 (23 L. Ed. 699), it is said: 

"Questions of the klnd usually arlse in comparing the machine of the de- 
fendant in a suit for Infrlngement with that of the plalntlff, and the rule is 
that if the défendant oniits entlrely one of the Ingrédients of the plaintifE's 
combinatlon wlthout substituting any other, he does not Infrlnge, and If he 
substltutes another in the place of the one omltted which Is new or which per- 
forms a substantially différent functlon, or even If it is old but was not 
knowu at the date of the plalntlfC's patent as a proper substltute for the 
omltted ingrédient, he does not infrlnge. By an équivalent In such a case it 
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is meant that the Ingrédient substltuted for the one witbdrawn performs the' 
same function as the other, and that It ■wna well known at the date of the 
patent securing the Invention as a proper substitute for the one omitted in the 
patented combination. Hence it follows tbat a party who merely substitutes 
another old ingrédient for one of the ingrédients of a patented combination 
is an iûfrlnger if the substitute performs the same function as the ingrédient 
for whleh it was substituted, and was well known at the date of the patent 
as a proper substitute for the omitted ingrédient." 

It will be observed that the only différence between the cutting de- 
vices of the Bâtes and defendant's machine is that in the Bâtes ma- 
chine the movable cutter bar is drawn towards the stationary bar by 
the two eccentric levers at each end thereof, cutting the stay-wires as 
the blades of the cutters pass each other, while in the defendant's ma- 
chine the movable bar is pivoted at one end to a cross-bar, and the 
other end is drawn towards the stationary bar by means of a lever at 
that end, the cutters passing closely upon the sides of the cut-off plates 
cutting the stay-wires after they hâve passed through the openings in 
those plates. There is no substantial différence in the method of oper- 
ating the movable cutter bar of each machine. The swinging move- 
ment of the bar pivoted at one end, by the lever at the other end, is 
the substantial équivalent of the movement of the other by the eccen- 
trics at each end, and each performs exactly the same function, viz., 
the passing of the cutter blades upon the movable and stationary bars 
to sçver the stay-wires. The f eeding of the stay-wires through the 
cut-off plates, so called, in defendant's machine is identical with that 
of the Bâtes machine, in which the stay-wires are fed through perfora- 
tions in the cutter blades upon the stationary bar. The same is true 
of the guides in each machine for conducting the stay-wires across the 
spaces between the strand-wires. The guiding plates of defendant's 
machine are the exact équivalents of the spring-hinged plates of the 
Bâtes machine, the only différence being that in defendant's machine 
there is but one groove upon the inner surface of one of the plates, 
and that may be in either, or there may be a groove in each plate, 
while in the Bâtes machine there is a groove in each of the plates, or 
one in either will perform the same function. In the defendant's ma- 
chine the movable plates are moved to and from the stationary plate 
by means of a lever actuated by a cam and springs, while in the Bâtes 
machine a spring-hinge upon the plates presses the movable plate up- 
on, and holds it to, the stationary plate. No élément of the Bâtes 
machine therefore is omitted from that of the défendant, without sub- 
stituting an équivalent therefor. 

There is one différence, however, in the opérations of thèse devices 
in the two machines for opening the guides. In the Bâtes machine 
the movable plates open and close on their hinges, as a door opens and 
closes upon its hinges, by the pressure of the stay-wires upon them in 
the forward movement of the fence fabric after it is completed, while 
in defendant's machine the movable plates are moved away from 
the stationary plates by levers, which open the guides and release the 
stay-wires after the fence fabric has been completed. The move- 
ment of the fence alone does not perform this function in defendant's 
machine, for if the plates were not opened by means of the levers the 
movement of the fence fabric may wreck the plates. It is true that 
this movemient of the levers is actuated by the tension of springs, and 
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thus the plates are separated, while in the Bâtes machine the direct 
action of the springs closes or brings the plates together to form the 
guides; while in the defendant's machine it séparâtes the plates and 
opens the guides through the intermediary of the levers. It was well 
known, however, at the time of the Bâtes patent, that springs, levers, 
and weights were used to produce pressure, and that one was a sub- 
stitute for the others for this purpose. Bâtes utilized the pressure of 
the fence fabric in its movement forward to separate the guide plates 
and release the stay-wires from their confinement. The défendant ap- 
plies the pressure produced by the tension of the springs in the opéra- 
tion of the machine for the same purpose, and in substantially the same 
way, and by substantially the same means. Morely Machine Co. v. 
Lancaster, 129 U. S. 263-289, 9 Sup. Ct. 299, 32 L. Ed. 715 ; Hobbs 
v. Beach, 180 U. S. 383-399, 401, 21 Sup. Ct. 4-09, 45 L. Ed. 586; 
Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935. In the last- 
named case it is said : 

"The correct rule belng that, In determlniug the question of Infrlngement, 
the court or jury, as the case may be, are not to Judge about slmilarities or 
différences by the names of things, but are to look at the machines or thelr 
several devlces or éléments In the llght of what they do, or what office or 
funetion they perform, and how they perform It, and to flnd one thlng la 
substantially the same as another, If it performs substantially the same fune- 
tion in substantially the same way to obtain the same resuit, always bearing 
In mind that devlces in a patented machine are différent In the sensé of the 
patent law when they perform différent functlons or In a différent way, or 
produce a substantially différent resuit. Nor Is it safe to glve mueh heed to 
the faet that the correspondlng device in two machines organized to ac- 
complish the same resuit is différent in shape or form the one from the other, 
as it is neeessary In every investigation to look at the mode of opération or 
the way the device works, and at the resuit, as well as at the means by which 
the resuit Is attalned." 

The authorities concur in holding that the substitution of an eq^uiva- 
lent of a thing in the sensé of the patent law is the same as the thing 
itself ; so that if two dcvices do the same work in substantially the 
same way and accomplish substantially the same resuit, they are the 
same even though différent in name, form, and shape. With this prin- 
ciple in mind, it seems clear that both the cutting device and that for 
opening the guides, used by the défendant, are the substantial équiva- 
lents of those of the Bâtes machine for the same purpose. The knot- 
ting feature of defendant's coiling device may differentiate it to that 
extent from the Bâtes device. But this is an immaterial différence 
only, as it in no way changes the functions of the machine as a whole, 
and accomplishes no resuit substantially différent from that of the 
Bâtes machine. Morley v. Lancaster ; Hobbs v. Beach, above. If de- 
fendant desires to use that feature of its coiler alone it may do so, but 
it cannot escape infringement by building it upon the Bâtes coiler with- 
out complainant's consent. Cantrell v. Wallick, 117 U. S. 689-694, 6 
Sup. Ct. 970, 29 L. Ed. 1017; Hobbs v. Beach, above. 

Defendant's second patent is for a machine to manufacture a wire 
fence, the longitudinal strands of which are composed of two or more 
strands twisted in the form of a cable and plain cross or stay wires 
Connecting them at regular intervais. It is not claimed by the défend- 
ant that this is a material différence from the first machine, and upon 
the argument at the bar it was distinctly stated by its counsel that 
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îiothing was claimed for this feature of the machine. It need not 
therefore be considered. 

Other reasons are urged in behalf of défendant why its machine 
does not infringe that of Bâtes, but they seem to be fuUy answered in 
National B. B. Co. v. Interchangeable B. B. Co., 106 Fed. 693, 45 C. 
C. A. 544. The conclusion, therefore, is that the complainant is en- 
titled to a decree as prayed, and one may be prepared accordingly. 

It is so ordered. 



AMERICAN STEEL & WIRB CO. OF NEW JERSEY v. DENNING WIRE 

& PENCE CO. 

(Circuit Court, N. D. lowa, Cedar Raplds Division. March 3, 1908.) 

No. 34. 

1. Patents— Validity— Mode or Making Patented Abticle. 

The validity of a patent for a product or structure is not affected by 
the process or means by which It is made, or whether It is made by hand 
or by machinery. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patents, § 170.] 

2. Same— Invention— WovEN-WiEE Fencing. 

The Bâtes patent No. 561,193 for woven-wlre fencing havlng parallel 
Btrand-wires and a séries of single plain stay-wires Connecting the strand- 
wires together by belng coiled at their end portions around the strand- 
wires and intercolled at their meeting ends and in one form having the 
spaces between both the strand-vrires and the stay-wires graduated 
80 as to form graduated meshes. in vIew of the prlor art is vold for lack 
of Invention. 

In Equity. On final hearing. 

Suit for an alleged infringement of claims 1 and 3 of letters pat- 
ent. No. 561,193, issued to Albert J. Bâtes June 3, 1896, from whom 
complainant dérives title, for improvements in woven-wire fence. The 
application was filed January 6, 1896. The défenses are (1) that the 
patent is lacking in patentable novelty and involves only mechanical 
skill ; (2) that it is anticipated by prior patents and use of other well- 
known wire fences; and (3) noninfringement. 

Thos. W. Bakewell, Paul Bakewell, Chas. McVeagh, and Jas. H. 
Preston, for complainant. 

Thos. A. Banning, Banning & Banning, and Grimm, Trewin & Mof- 
fit, for défendant. 

REED, District Judge. The claims of the patent alleged to hâve 
been infringed by défendant are : 

"1. The hereln-described woven-wIre fencing comprlslng the several plain 
parallel strand-wlres S, and the plurallty of single plain stay-wires D, arrangea 
Connecting sald strand-wlres together Ijy belng coiled, at their end portions, 
about sald strand-wlres and intercolled at their meeting ends, substantially 
as set forth." 

"3. The herein-described woven-wire fencing, comprislng the séries of 
parallel strand-wlres arrangea In graduated order, and the plurallty of single 
graduated stay-wires arranged Connecting sald strand-wlres together by belng 
coiled, at their end portions, about sald strand-wlres, and intercolled at their 
meeting ends ; whereby fencing is made liaving graduated meshes substantial- 
ly as set forth." 
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Those of def endant's patent are : 

"1. A woven-wire fence fabric comprislng runnlng wlres and stay-wlres, 
ooiJïiecting them together, the sald atay-wires havlng their meeting ends colled 
together, and sald colled meeting ends of sald stay-wlres belng colled around 
sald running wlres, substantlally as descrlbed. 

"2. A woven-wlre fence fabric comprislng runnlng wlres and stay-wlres 
Connecting them together, the sald stay-wlres havlng thelr meeting ends flrst 
colled together and finally colled around the running wlres, substantlally as 
descrlbed." 

Others of the defendant's clàims are substantially the same. 

The issuance of the patent to Bâtes is presumptive évidence of its 
validity and of the novelty of the invention. To overcome this the 
défendant pleads and ofïers in évidence 16 prior patents beginning with 
that to M. P. Coons, No. 5,863, October 17, 1848, and contends that 
each of them anticipâtes the Bâtes patent. The validity of the pat- 
ent itself must be determined apart, and separate, from the mode or 
means by which the fence is made. If the fence was already known, 
the making of it with a new machine more rapidly, or cheaper, and 
better than it had been made before would not make the fence new. 
If it was new, and of the requisite novelty to sustain a patent, the 
fact that it was made by hand would not invalidate the patent. It is 
therefore of no importance whether the article is made by hand or 
by machinery. As a patentable novelty it must stand upon its own 
merits. The Wood Paper Patent, 23 Wall. S66-693, 23 L. Ed. 31; 
Cochrane v. Badische, 111 U. S. 293-311, 4 Sup. Ct. 455, 28 h. Ed. 
433. 

The third claim of the Bâtes patent is différent from the first only 
in the "graduated order" of the strand and stay-wires; that is, ar- 
ranged at différent distances from each other whereby fencing is made 
having graduated meshes, substantially as set forth. Is such arrange- 
ment of sufficient novelty to sustain a patent? If it is, was Bâtes the 
first to design such an arrangement in the construction of wire fences? 
In the construction of fences to restrain animais it is a matter of 
common knowledge that those to restrain full grown cattle and horses 
are frequently not built close to the ground, while those for restrain- 
ing swine, sheep, or smaller animais must be so built; and when both 
large and small animais are to be restrained by the same fence, it is 
built to the ground, with the lower strands and cross strands near to- 
gether, while the upper strands are wider apart. Such an arrangement 
does not seem to call for the exercise of the inventive faculty, but is 
one that would suggest itself to any intelligent person who was about 
to build a fence for such purpose. Merely adjusting the distances 
between the posts or stays, and boards of a lumber fence built to re- 
strain animais of différent kinds and sizes surely would not be in- 
vention ; and the fact that wire instead of lumber is used as material 
for a part of the fence would not make it so. But if it can be said 
to be an act of invention to arrange the strands and stays of a wire 
fence at différent distances from each other, certainly Bâtes was not 
the first to design or construct such a fence. That style of fence is as 
old as the fences that are built of such material. The spécifications and 
claims of the Coons patent of 1848 are not in the record, but a eut of 
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the fence covered by the patent is, and that shows the horizontal wires 
arranged at différent distances from each other, the lower strands 
extending to the ground and close together, while the upper strands 
are farther apart, or in "graduated order" as Bâtes described it 
The following are cuts of the Coons and Bâtes fences : 

CooN5' Patent (lÔ'^-S), 




BATES' Patent Oô^é) 
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In Wire's patent of 1870 the spécifications recite that the strand 
and stay-wires may be placed at suitable distances apart, and the low- 
ermost wires nearer together in order to prevent hogs from getting 
through the fence. A eut of the fence shows it constructed in that 
way. 

In Garst's patent of 1894, the spécifications say: 

"Where the fenee wires are placed wlde apart, the staya may be made In 
two or more parts having interlocklng Unks at their Joints. In thls manner 
two short stays are used for the wires which are placed near together and 
may be joined and used as a single stay for wires which are twice the dis- 
tance apart." 

A eut of the fence shows it to be so constructed. 

In the Hayes patent, applied for November 14, 1894, the eut of the 
fence shows the horizontal wires doser at the bottom than at the mid- 
dle or upper part of the fence, and the spécifications are : 

"The sald horizontal wires may be arrangea in any number desired, or 
closely together, or far apart, at the option of the manufacturer, aecording to 
the beight of the fence desired. • * * The vertical stay-wires consist of 
suitable lengths of wire that will serve to connect the line-wlres vertically 
and hold the same rlgldly spaced apart, while at the same time, • • • 
forming the panels of the feueing between the posts to which the line-wlres 
are secured." 

Types of fence built prior to 1896 under the Hollinger patents of 
1892 and 1894 are in évidence, and show that the strand-wires are 
arranged in "graduated order" varying in distance of three inches 
and upwards from each other. The fact that wire fences were so 
built and used in many places in this country long prior to the Bâtes 
patent is not a matter of doubt under the évidence. Others of the 
patents show the strand and stay-wires arranged at différent distances 
from each other, but those mentioned are sufficient to show that this 
style of wire fence was constructed many years before Bâtes designed 
his fence. In none of the patents is the "graduated order" of the 
wires claimed as a part of the invention or patent ; but if it be inven- 
tion to so arrange them, the spécifications of thèse prior patents par- 
ticularly describe such arrangement. Whether it is the coiling and inter- 
coiling of the stay-wires around the strands, or a fence having "gradu- 
ated meshes" or both, that is claimed by Bâtes, may be of some doubt. 
A libéral interprétation of the daim would be that it is for both. The 
graduated meshes, however, are clearly shown in prior patents and 
fences, and the daim for that feature cannot be sustained. This daim 
of the patent, therefore, if it be not lacking in patentable novelty, 
was fully described and clearly illustrated in prior patents, and was 
a feature of many fences built and used long before Bâtes applied for 
his patent. 

The patent must be sustained, therefore, if at ail, upon the first 
daim. The distinguishing feature of that daim is: 

"A plurality of single graduated stay-wires arranged Connecting the strand- 
wires together by being coiled at their end portions, about the straaâ-wlre% 
and intercoiled at their meeting ends." 



AMERICAN STEEL A WIEE CO. Y. DENNING WIEE <b FE»CE OO. 129 

It is contended by défendant that the daim does not require that 
the stay-wires shall be in line across the strand-wires, and that their 
arrangement in zig-zag or staggered form would answer the require- 
ments of the claira. This contention cannot be upheld. The language 
of the claim and of the spécifications must be given its ordinary mean- 
ing or significance, and when the claim calls for the "intercoiling of 
the meeting ends of the stay-wires," that, of necessity, requires them 
to be substantially in Hne with each other. Further than this the draw- 
ings, which are a part of the patent, show the stay-wires to be in line 
and at right angles to the strand-wires. Continuous stay-wires in 
line across the fence, or of sufhcient length only to span the spaces 
between the horizontal wires extending across the fence in line with 
each other and at right angles with the horizontal wires, and coiled 
around the strands were not new when Bâtes applied for his patent. 
Such stay-wires so arranged and coiled are shown in the patent to 
Coons in 1848; to Wire in 1870; to Lindley in 1888 and 1890; to 
Fraley in 1890; to Yates in 1891; to HoUinger in 1892; to Moore- 
land in 1893; to Garst and to Albright in 1894; to French in 1895; 
and to Hayes, patent applied for in 1894, and issued in May, 1896. 
Bâtes is conclusively presumed to hâve known of ail of thèse patents, 
and of the style of wire fence described therein, when he designed his 
fence. Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 493, 
494, 20 Sup. et. 708, 44 L. Ed. 856. He therefore invented nothing 
new in arranging the vertical or stay-wires in line with each other to 
extend across the horizontal wires, and in coiling or winding them 
around the outer strands of the fence. 

The question remains, is the intercoil of the meeting ends of the 
stay-wire around the intermediate strand-wires sufficient to sustain 
a patent? How the intercoil is to be made is not shown by Bâtes, 
save by the drawings, and they show the meeting ends altemating 
with each other when wound around the strands. The winding or 
intercoiling of the meeting ends of vertical or stay-wires around the 
horizontal wires is shown in the patents to Lindley, and to Fraley 
in 1890; to Mooreland in 1893; to Garst and to Albright in 1894; 
and to Hayes, whose patent was applied for in 1894. In some of thèse 
the way in which the wind or intercoil is made is not the same as that 
in the Bâtes fence. But in two of them at least — Mooreland and 
Albright — it is difficult, if not impossible, to distinguish between their 
intercoils and that of Bâtes. There is testimony on behalf of défend- 
ant that Ayers & Decker of Bushnell, 111., made at that place as early 
as 1876 or 1877 a three strand-wire fence with two stays spanning 
the spaces between the strands, coiled around the outer strands, and 
intercoiled around the intermediate strands, substantially as Bâtes 
coils and intercoils his stay-wires. But complainant's testimony con- 
tradicts this, and shows that the stays were arranged in staggered form 
only. The testimony as a whole does not show beyond reasonable 
doubt that a fence was built by them at that time in the manner claim- 
ed by défendant. The Barbed Wire Patent, 143 U. S. 375, 384, 12 
Sup. Ct. 443, 36 L. Ed. 154. The question will therefore be deter- 
mined upon the assumption that sach a fence was not then built 
leoF.— 9 
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The following cuts show the Decker fence of 1877, and the man- 
rier in which Mooreland, Albright, and Bâtes intercoil the meeting 
ends of the stây-wires around the stfand-wires in their respective 
f ences': . ' ' ' , ' ' 

Oecker'5 Patent Û877J. 




M00RELAN0//î-?4). 




AlBR-^ aHT (faff-l BATES ÛBfÙ). 

Jxff. 8. 



* 
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With thèse and the drawings of ail the other patents before him, 
did Mr. Bâtes design anything new when he intercoiled the adjacent 
or meeting ends of the stay-wires around the horizontal wires of his 
fence? When he concluded to construct a fencè with the vertical or 
stay-wires in line, thèse patents plainly indicated to him how that 
could be donc. By cutting the cross or stay-wires in Mooreland's 
fence at the places indicated by Fig. 2, in the eut, and coiling the 
outer ends around the strands, the exact coil and intercoil illustrated 
by the Bâtes patent are shown. By loosening the coils upon the Deck- 
er fence of 1877, and moving the stay-wires together, retightening 
the outer coils, and intercoiling their meeting ends around the inter- 
mediate strands, the exact method of coiling and intercoiling illus- 
trated in the Bâtes patent is also shown. Would the doing of any of 
thèse acts involve the exercise of the inventive faculty, or would it be 
anything more than would hâve suggested itself to any ordinary me- 
chanic who had before him ail of the patents above mentioned, and 
desired to construct a wire fence with the several stay-wires in line 
across it, and coiled and intercoiled around the strand-wires ? This 
question is answered by the Suprême Court in Mast, Foos & Co. v. 
Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856, upon 
a State of facts tending to show a patentable invention, fuUy as strong 
if not stronger than those in this case. At page 493 of 177 U. S., 
page 713 of 20 Sup. Ct. (44 L. Ed. 856) it is said: 

"If the new use be so nearly analogous to the former one that the ap- 
plleablUty of the devlee to its new use would occur to a person of ordinary 
meehanieal sklll, It Is only a case of double use. The Une between Inven- 
tion and meehanieal skUl is often an exceedingly dlABcult one to draw ; but in 
vlew of the state of the art as heretofore shown, we cannot say that the ap- 
plication of this old devlee to a use whieh was only new In the partlcular 
machine to whleh it was applied, was anything more than would hâve been 
suggested to an Intelligent mechanlc, who had before him the patents to which 
we bave called attention. While it is entlrely true that the fact that this 
change had not occurred to any mechanlc familiar with wlndmills Is évi- 
dence of something more than meehanieal sklll in the person who did dlscover 
it, It is probable that no one of thèse was fully aware of the state of the art 
and the prlor déviées; but, as before stated, In determining the question of 
invention, we must présume the patentée wag fully Informed of everything 
which preceded hlm, whether such were the aetual fact or not" 

It is urged that Bâtes used a single plain wire for his stays, while 
Albright, Mooreland, and some others used two wires separately, or 
twisted into one, and that he therefore designed a stay-wire that would 
require but little more than half of the material that they requir- 
ed for the same purpose. But Coons, in 1848; Wire, in 1870; Deck- 
er, in 1876; Lindley, in 1888; Fraley, in 1890; Yates, in 1891; and 
Garst, in 1894 — used a single wire for their stays. To untwist the 
Albright stays, and substitute for the twisted wires a single wire some- 
what larger, is no more invention than to remove a part of the Moore- 
land stay, or to loosen the stay-wires of the Decker fence and move 
them together, or to dispense with one of the horizontal strands and 
readjust the others to make the fence the same height as before. 

Section 4886 of the Revised Statutes (U. S. Comp. St. 1901, p. 3382) 
only authorized a patent for a device or article which was not known 
or used by others in this country, and not patented before the îhvén- 
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tion for which the patent is claimed, and if the alleged invention was 
so known, used, or patented a patent for it cannot rightly issue. Ev- 
ery feature of tlie Bâtes fence is conclusively shown by the évidence 
in this case to hâve been knowrn and to hâve been used in substan- 
tially the same way that he describes and constructs his fence long 
before he appUed for his patent. The conclusion, therefore, is that 
his patent is void, and that the bill should be dismissed at complain- 
ant's costs ; and it is so ordered. 



UNITED STATES v. BOSS. 

(District Court, D. Utah. September 24, 1906.) 

No. 903. 

1 INDIANS— INTEODUCING LiQTJOBS INTO iNDIAN COUNTBT— POLICE POWEB OF 

United States. 

Act Jan. 30, 1897, c. 109, 29 Stat 506, prohibitlng the introduction of In- 
toxlcatlng llquors into the Indiau country, Is a police régulation; and if 
It Is to apply within a State it must be because of the status of the In- 
dlans for whose protection It was enacted, or of the locus of the forbidden 
act as belng on a réservation. 
[Ed. Note. — For cases In point, see Cent. Dlg. vol. 27, Indlans, § 61.] 
2. Same— BXTINGUISHMENT of Reseevation— Axlotment of Lands in Sevee- 

ALTY— "InDIAN CoUNTET." 

Since the allotment of lands In severalty to ail of the Indlans on the 
Ulntah Indlan réservation In Utah, subject to the provisions of Act Feb. 
8, 1887, c. 119, 24 Stat. 388, and the restoratlon of the remainder of the 
lands of the réservation to the public domain, no part of such lands is 
"Indlan country," within the meaning of Act Jan. 30, 1897, c. 109, 29 Stat. 
506; and a proseeution cannot be maintained thereunder for introducing 
llquor thereon, even on a portion which was subsequently reserved by ex- 
ecutive order for agency and school purposes. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Indlans, § 61. 

For other définitions, see Words and Phrases, vol. 4, pp. 3545, 3549.] 

On Demurrer to Indictment. 

Joseph lyippman, for the United States. 

T. W. O'Donnell and M. M. Kaighn, for défendant. 

MARSHALL, District Judge. The indictment is found under Act 
Jan. 30, 1897, c. 109, 29 Stat. 506, and charges that the défendant, on 
September 20, 1905, willfully and knowingly introduced spirituous, ar- 
dent, and intoxicating liquors into the Indian country, to wit, into and 
upon certain lands specifically described in the indictment, and stated 
to be a part of the Uintah agency and Uintah school reserve. To this 
indictment the défendant has demurred, the point of the demurrer be- 
ing that before September 20, 1905, a portion of the land within the 
Uintah réservation had been allotted in severalty to each of the Indians. 
The remainder, including the land described in the indictment, had 
become a part of the public domain, and the act of January 30, 1897, 
was no longer applicable. 

The législation of the Congress of the United States and the histori- 
cal and geographical facts of gênerai interest with respect to this res- 
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ervation must be judicially noticed. The réservation was created by 
proclamation of the Président dated October 3, 1861, and was after- 
wards recognized by numerous acts of Congress. On May 27, 1902, 
an act of Congress was passed (32 Stat. 245, c. 888) which directed 
an allotment of land in severalty to each member of the tribe occupying 
the réservation, that this allotment should be made prior to October 
1, 1903, and that the unallotted land should on that date be restored 
to the public domain. On June 19, 1902, Congress directed that thèse 
allotments should be made in conformity to the provisions of Act Feb. 
8, 1887, c. 119, 24 Stat. 388, and be subject to ail the restrictions and 
carry ail the privilèges incident to allotments made under said act. 
Subsequently various statutes were enacted which extended until Sep- 
tember 1, 1905, the time for opening the unallotted lands to public 
entry, and by Act March 3, 1905, c. 1479, 33 Stat. 1070, the Président 
was authorized to reserve of the unallotted lands, and prior to the 
opening thereof for settlement and entry, such portions as he might 
consider necessary for an addition to the Uintah forest reserve and for 
réservoir sites or other lands necessary to conserve and protect the 
water supply of the Indians or for gênerai agricultural development. 
On July 11, 1905, the Secretary of the Interior directed that the lands 
specifically described in the indictment be reserved for school and agen- 
cy purposes under the name of "Uintah Agency and Uintah School Re- 
serve." On July 14, 1905, the Président issued his proclamation to 
the efïect that the unallotted land would be open for entry and settle- 
ment on August 25, 1905. 

The act of February 8, 1887, before cited, authorized the allotment 
of land in severalty to Indians on the several réservations whenever, in 
the opinion of the Président, any réservation, or part thereof, would 
be advantageous for agriculture and grazing purposes, and in sec- 
tion 6 provided: 

"That upon the eompletlon of said allotments and the patentlng of the landa 
to said allottees, each aiid everj' member of the respective bands or tribes of 
Indians to whom allotments hâve been made shall hâve the beneflt of and 
be subject to the laws, both civil and criminal, of the state or terrltory in 
which they may réside ; and no terrltory shall pass or enforce anjf lavv denying 
any such Indian wlthin its jurisdiction the equal protection of the law. 
And every Indian born withln the territorial liraits of the United States to 
whom allotments shall hâve been made under the provisions of this act, or 
under any law or treaty, and every Indian born wlthin the territorial limita 
of the United States who has voluntarily taken up, wlthin said limits, his 
résidence separate and apart from any tribe of Indians thereln, and has adopt 
ed the habits of clvilized life, and every Indian in Indian Terrltory, is hereby 
declared to be a citizen of the United States, and Is entîtled to ail the rights, 
privilèges, and Immunities of such citizens, whether said Indian has been or 
not, by birth or otherwise, a member of any tribe of Indians wlthin the ter- 
ritorial limits of the United States without in any manner impairing or other- 
wise affecting the right of any such Indian to tribal or other property." 

The efïect of this provision was to make every Indian to whom an 
allotment of land had been made in conformity with the provisions of 
that act a citizen of the United States, and of necessity a citizen of the 
state in which he resided and subject to the laws thereof. Matter of 
Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848. The statuts of 
Januavy 30, 1897, is a police régulation. If it is to apply within a 
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State, it must be because of the status of the Indians for whose protec- 
tion it was eilacted, or of the locus of the forbidden act as being on a 
réservation. 

The Suprême Court of the United States determined in the case 
above cited that the dépendent status of the Indian ceased by virtue of 
the act of February 8, 1887, on the allotment of land in severalty to 
him, and that thereafter his former condition of tutelage afforded no 
basis for police régulation by the national government within the 
boundaries of a State. In the case of Draper v. United States, 164 U. 
S. 240, 17 Sup. Ct. 107, 41 L. Ed. 419, it was held by the same court 
that the fact that a crime was cômmitted on an Indian réservation did 
not warrant prosecution therefor by the United States when the crim- 
inal act was within the police power of the state. Thèse décisions seem 
determinative hère. The précise question presented was passed on 
by the Circuit Court of Appeals of the Ninth Circuit in Ex parte Dick, 
141 Fed. 5, 72 C. C. A. 667. In that case, the défendant, having been 
convicted by the United States District Court of Idaho under an in- 
dictment charging him with introducing intoxicating lîquors into the 
Indian country, to wit, upon the Nez Perce réservation, presented his 
pétition for a writ of habeas corpus direct to the Circuit Court of Ap- 
peals. There, as hère, to eaCh Indian within the réservation, land had 
been allotted in sevetalty, and there by the treaty providing for the re- 
linquishment of the Indian title to the unallotted lands it was stipu- 
lated : 

"It is further agreed that the lands by thls agreement ceded, those retalned. 
and those allotted to the said Nez Perce Indians, shall be subject, for a perlod 
of twenty-flve years, to ail the laws of the United States prohibiting the iu- 
troductlon of Intoxicants Into the Indian country, and that the Nez Perce In- 
difln allottees, whether under the care of an Indian agent or not, shall, for a 
!ike period, be subject to ail the laws of the United States prohibiting the sale 
or other disposition of Intoxicants to Indians." 

It was held by the Court of Appeals that the District Court of Idaho 
did not hâve jurisdiction of the offenses charged in the indictment. 
The opinion of the court is so satisfactory as to render unnecessary 
f urther discussion hère. It is true that on appeal to the Suprême Court 
of the United States the jndg-ment of the Court of Appeals in Ex 
parte Dick was reversed (Whitney v. Dick, 203 U. S. 132, 26 Sup. 
Ct. 584, 50 L. Ed. 963), but on the sole ground that the defendant's 
remedy was by appeal, and not by pétition in the appellate court for a 
writ of habeas corpus. The décision of the Suprême Court left un- 
touched the opinion of the Circuit Court of Appeals on the main ques- 
tion. 

It follows that the demurrer must be sustained, and the indict- 
ment dismissed. 
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LDKIC V. SOUTHERN PAO. 00. 

(Circuit Court, D. Utah. January 27, 1908.) 

No. 774. 

1. Masteb and Servant— Injubt to Servants— "Fellow Servants." 

The e.^ceptlon to the gênerai rule of the master's llablllty In case of In- 
jury to an employé through the négligence of a fellow servant Is based 
on the doctrine of asaumption of risk, whteh extends to the risk of in- 
jury from négligence of other servants of the same master whose service 
is so related to hls own that négligence on their part In the natural and 
expected course of events may injure hlm, notwithstanding a complète 
performance by the master of hls nonasslgnable duties, and hls assump- 
tion Is as broad as hls reasonable anticipation of danger. Dnder such 
rule a laborer engagea in the construction of a roadbed of a rallroad and 
a brakeman on a construction train haullng gravel for such roadbed 
are "fellow servants." 

[Ed. Note. — For cases In point, see Cent. IMg. vol. 34, Master and Serv- 
ant, §§ 493-514. 

For other définitions, see Words and Phrases, vol. 3, pp. 2716-2730; vol. 
8, p. 7662. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. a A. 668 ; Flippin v. Klmball, 31 O. C A. 286.] 

2. Same- Utah Statute — "Fellow Servants." 

Such gênerai rule is not changea by Rev. St. Utah 1898, § 1343, de- 
flning "fellow servants" as "ail persons who are engaged In the service of 
such employer, and who, while so engagea, are In the same grade of serv- 
ice and worklng together at the same time and place to a common pur- 
pose, nelther of such persons being intrusted by such employer with any 
superintendency or control over hls fellow employés," except In relation 
to the matter of superintendency ; the statute not requiring, by the pro- 
vision that they must be "worklng together," that the servants should be 
dolng the same klnd of work, or engaged In aldlng each other In the 
same détail of labor, but only that they shall be worklng to a common 
purpose and sufficiently near each other to arouse In the one a reasonable 
appréciation of probable danger from the neglect of the other. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
2716-2730; vol. 8, p. 7662.] 

At Law. On motion for new trial. 

C. L. Oison, J. W. Burton, and J. W. Woten, for plaintiflf. 
P. ly. Williams and Jno. G. Willis, for défendant. 

MARSHALL, District Judge. The pétition for a new trial présents 
but one question. The court directed a verdict for the défendant on 
the ground that the plaintiff, a laborer engaged in the construction of 
the roadbed, was the fellow servant of a négligent brakeman of a con- 
struction train hauling gravel for such roadbed. This is claimed to 
hâve been error in the light of the Utah statute, which defines "fellow 
servants," and which reads : 

"1343. Who are Fellow Servants. — Ail persons who are engaged In the serv- 
ice of such employer, and who, while so engaged, are In the same grade of 
service and worklng together at the same time and place to a common pur- 
pose, nelther of such persons, belng entrusted by such employer wlth any 
superintendency or control over hls fellow employés, are fellow servants wlth 
each other: provlded, that nothing herein contained shall be so construed as to 
make the employés of such employer fellow servants with other employés en- 
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gaged In any other department of service of such employer. Employés who 
do net corne wlthin the provisions of thls section shall not be consldered fellow 
servants." 

It is contended that by this statute Utah has adopted the idea of 
consociation as the test of fellow service, and that no two servants are 
to be considered fellow servants unlesSiat the time of the injury their 
labors are so related that the injured person had an opportun! ty by 
precept and example to influence the négligent person, or at least to 
ascêrtain a habit of négligence and to report it to the common em- 
ployer. This test is not capable of reasonable application, and should 
only be applied if the statute clearly so provides. It is not capable of 
reasonable application, for, if applied literally, a new workman would 
hâve no fellow servants until his employment had continued for the 
uncertain time necessary to enable him to exert an influence on his 
fellow workmen, or learn their habits as to care; and this has never 
been claimed. It is conceived that a blind man might hâve fellow 
servants, even if his misfortune precluded him from observing their 
methods of work. The true view is the fellow servant exception to 
the gênerai rule of the master's liability is based on the doctrine of as- 
sumption of risk. The servant realizes when he accepts the service 
that he is liable to injury by the négligence of other servants of the 
same master, whose service is so related to his own that négligence on 
their part in the natural and expected course of events may injure him, 
notwithstanding a complète performance by the master of his nonas- 
signable duties. This anticipated risk the servant assumes, and his 
assumption is as broad as his reasonable anticipation of danger. When 
the services of two servants are so widely separated, so wanting in 
contact, that some unusual event must occur to direct tha results of 
the négligence of the one to the other, the two are said to belong to 
separate departmcnts. In the Case of Northern Pacific R. Co. v. Ham- 
bly, 154 U. S. 349, 357, 14 Sup. Ct. 983, 984, 38 L. Ed. 1009, it was 
said : 

"As the laborer upon a rallroad track, elther In swltchlng trains or repalrlng 
the track, Is constantly exposed to the danger of passlng trains, and bound to 
look out for them, any négligence In the management of such trains Is a risk 
whlch may or should be contemplated by him In enterlng upon the service ot 
the company. This Is probably the most satisfactory test of llablllty. If the 
departments of the two servants are so far separated from each other that 
the posslblllty of comlng In contact, and hence of Incurrlng danger from the 
négligent performance of the duties of such other department, could not be 
said to be wlthln the contemplation of the person Injured, the doctrine of fel- 
low service should not apply. In thls view it Is not dlfiScult to reconclle the 
numerous cases whlch hold that persons whose duty it Is to keep rallroad cars 
in good order and repair are not ongaged in a common employment wlth those 
who run or operate them." 

And so in the case of Randall v. Baltimore & Ohio R. Co., 109 U. 
S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003, it was held that a brakeman 
working a switch for his train on one track in a railroad yard was a 
fellow servant of an engineer of another train on an adjacent track. 
It was pointed out that they were employed and paid by the same 
master and that the duties of the two brought them to work at the 
same time and place for the common purpose of moving trains, so that 
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the négligence of one in doing his work might injure the other. In 
Northern Pacific R. Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 
40 L. Ed. 999, a day laborer on a section was held to be a fellow serv- 
ant with the crew of a freight train ; and in Martin v. Atchison, Tope- 
ka & Santé Fé, 166 U. S. 399, 17 Sup. Ct. 603,- 41 L. Ed. 1051, a similar 
laborer with the crew of a work train. 

Now, what change has the statute made ? It has, it is true, ingraf ted 
the discredited superior servant limitation; but that is not pertinent 
hère. Beyond this, it provides that to be fellow servants the two serv- 
ants must be working together at the same time and place and to a 
common purpose. What is meant by "together"? The Illinois doc- 
trine of consociation does not require that the servants should be doing 
the same kind of work, or be engaged in aiding each other in the 
same détail of labor. By "together" is meant physical nearness at 
the time of the injury, coupled with the common purpose of the labors 
of the two servants; the nearness required being only that which 
should arouse in the one a reasonable appréciation of probable danger 
from the neglect of the other. I do not believe that the statute should 
be otherwise construed. 

But it is argued that this statute has been construed by the Suprême 
Court of this state in Dryburg v. Mining & Milling Co., 18 Utah, 410, 
55 Pac. 367, in accordance with the plaintiff's contention. The rule îs 
then invoked that the construction of a state statute by the highest 
court of the state is binding on this court. As to transactions occurring 
after such construction, the rule is as contended for; but I am unable 
to ascertain that in the case referred to the court adopted the claimed 
construction. Undoubtedly the Chief Justice, in delivering the opinion 
of the court, argued for it ; but Judge Miner, while concurring in the 
judgment, expressly dissented from this construction of the fellow 
servant act, and Judge Bartch, the only remaining judge, dissented in 
toto. It may be difïicult to ascertain the point on which the judges 
agreed who reversed the case; but it is clear that it was not on the 
construction of the fellow servant act. 

It follows that the pétition for a new trial must be denied. 



In re SPITZER. 

(Circuit Court, N. D. Illinois, B. D. March 18, 1908.) 

No. 12. 

Aliei^s—Natubalization— Déclaration of Intention by Minob. 

Rev. St. I 2167 [U. S. Comp. St. 1901, p. 1332], which provided that an 
alien who had resided in the United States 3 years before reaching the 
âge of 21. and coiitinued to réside tlierein, might, after reaching such âge 
and after liaviiig resided withln the United States for 5 years, be admlt- 
ted to citizenship witliout having made the préviens déclaration of inten- 
tion required by section 2163. was in efCeet a déclaration by Congress 
that no step, loolving to naturalisation, should be taken by a mlnor, and a 
déclaration of intention made by a minor alien while sucb statut* was In 
force is of no effect 
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Application for Naturalîzation. 

Edwin W. Sims, U. S. Atty., and David D. Caldwell, Asst. U. S. 
Atty. 

LANDIS, District Judge. Samuel Spitzer, a subject of the King of 
Hungary, has applied to the court to be admitted to citizenship. It 
appears that he was bom in Hungary in 1883 ; that he came to the 
United States in 1899, and has continued there to réside ; that in 1900, 
when he was 18 years of âge, he made a déclaration of his intention 
to become a citizen. The point is urged by counsel for the government 
that this déclaration was not authorized by the naturalization law in 
force when the déclaration was made, and, theref ore, that Spitzer may 
not now be lawfuUy admitted to citizenship. 

In considering questions arising under thèse laws, it is to be borne 
in mind that no foreign born person, the child of alien parents, has a 
natural right of either sojoum, résidence, or citizenship in thé United 
States. The giving or withholding of either of thèse rights is an at- 
tribute of sovereignty. Under our System, the right of an alien to 
sojoum or réside in the territofy of the United States may be granted 
by treaty, but it is for Congress alone, in the exercise of its sovereign 
power as conferred by the Constitution, "to establish an uniform rule 
of naturalization." Therefore an alien may be admitted to citizenship 
hère only by compliance with those conditions prescribed by Congress 
in the exercise of this sovereign power. Anything relied upon by an 
applicant for admission to citizenship must hâve been done in accord- 
ançe with congressipnal enactment, and, inasmuch as Spitzer's péti- 
tion for admission is based upon his déclaration of intention made when 
he was 18 years of âge, the court is now called upon to détermine 
what efïect, if any, is to be giyen to such déclaration made by a minor 
alien prior to the enactment of the présent law in 1906. 

There were two sections of the old law in force when this déclaration 
was made, which appear to furnish an answer to this question. The 
first onc of thèse sections is as follows : 

".A.n alien may be admitted to become a citizen of tlie United States In the 
foUowlng manner and uot otlierwise: 

"First. He shall déclare on oath before a Circuit or District Court of the 
United States, or a District or Suprême Court of the terrltorles, or a court 
of record of any of the states havlng common law .iurisdiction, and a seal and 
clerk, two years, at least, prior to his admission, tbat It Is bona flde his In- 
tention to become a citizen of the United States, and to renounce forever ail 
alleglance and fidelity to any foreign prince, potentate, state, or sovereignty 
of whieh the alien may be at the tlme a citizen or subject. • * » " gec. 
2165, Rev. St. [U. S. Comp. St. 1901, p. 1329]. 

It will be observed this section is gênerai in its terms, and, in the 
absence of a congressional enactment excepting minor aliens from its 
opération, would authorize an alien to make a déclaration of inten- 
tion during his minority. However, in my opinion, section 2167 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 1332], in force when 
Spitzer's déclaration was made, contains such express exception, That 
section is as follows: 
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, "Any allen, being under the âge of twenty-one years, who has resided In 
the United States three years next preceding hls arrlvlng at that âge, and 
who has continued to réside therein to the time he may make application to be 
admltted a citizen thereof, may, after he arrives at the âge of twenty-one 
years, and after he has resided flye years withln the United States, includ- 
ing the three years of hls minority, be admltted a citizen of the United States, 
without havlng made the déclaration required In the first condition of sec- 
tion twenty-one hundred and sixty-flve ; but such alien shali malse the déclara- 
tion required therein at the tlme of his admission ; and shall further déclare, 
on oâth, and prove to the satisfaction of the court, that, for two years next 
preceding, It has been hls bona fide intention to become a citizen of the United 
■States, and he shall in ail other respects comply with the laws in regard to 
naturallzatlon." 

By the use of this language, Congress seems to hâve declared its 
wjU that no step, looking to the acquisition of citizenship in the United 
States, shall be taken by a person of alien birth prior to the attainment 
of his majority, on the theory that the abdication by an individual of 
allegiance to one sovereign and the undertaking of allegiance to an- 
other are acts of such grave solemnity that they should be performed 
only by persons of mature judgment. While this considération ap- 
pears not to hâve controlled the action of the Congress that enacted the 
présent law, yet the Congress that adopted the sections now under con- 
sidération, and by whidi Spitzer's déclaration of intention must be 
tested, was no less suprême în its control of the subject than was the 
Congress which enacted the law of 1906, which authorizes the déclara- 
tion of intention to be made by a minor. Inasmuch as this authoriza- 
tion, however, had no rétroactive eflfect, Spitzer's déclaration made 
during his minority, while thé old law was in force, must be held to 
hâve been without eflfect. His présent application for admission to 
citizenship must therefore be denied. 



LTNCH V. BRONSON et al. 

(District Court, D. Connectieut March 26, 1908.) 

No. 1,568. 

1. BANEBUPTCT— COUET— JUEISDICTION. 

Banlir. Act July 1, 1898, c. 541, 5 2, subd. 7, 30 Stat. 546 (U. S. Oomp. 
St. 1901, p. 3421), confers on courts of banliruptcy jurlsdlctlon to cause 
the estâtes of banliiTipts to be collected, reduced to money, and dlstrlbut- 
ed, and détermine controversles In relation thereto, except as otherwlse 
provided In such act. By the amendatory act of 1903, section 23, subd. "b," 
of the original act was amended so as to read: "(b) Sults by the trus- 
tée shall only be brought or prosecuted In the courts where the banli- 
rupt whose estate Is being admlnlstered by such trustée mlght be brought 
or prosecuted. If the proceedings In banliruptcy had not been Instltuted, 
unless by consent of the proposed défendants," except suits for the re- 
covery of property under section 60, subd. "b," and section 67, subd. "e" 
(Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3431] as 
amended by Act Feb. 5, 1903, c. 487, | 8, 32 Stat. 798 [U. S. Comp. St. 
1907, p. 1028]), the latter of which invalidâtes ail conveyances, transféra, 
and asslgnments of property by a banltrupt withln four months prior 
to the flling of a banliruptcy pétition with intent to hlnder, delay, and de- 
frnud hls credltors. EelS, that a court of bankruptcy under such pro- 
visions had concurrent jurlsdlctlon with the state court, without the coa- 
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Bcnt of tlie proposed défendants, of a suit by the bankrupt's trustée, ,to 
recover the value of property purchased by the bankrupt, and transferrèd 
to défendant corporation, for the purpose of defraudlng the sellers of such 
property to the bankrupt. 

[Ed. Note. — Jurisdletion of fédéral courts In sults relating to bankrupt- 
ey, see note to 11 C. C. A. 313.] 

2. SAME— CkBDITOKS— FiLING Cl^IMS— ESffeot. 

Oredltors of a bankrupt, by flling their clalms for the priée of goods 
alleged to hâve been wrongfully transferrèd by the bankrupt to défend- 
ant corporation, waived thelr right to dispute the passing of the title in 
the goods to the bankrupt prier to bankruptcy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 550.] 

On Plea to the Jurisdiction. 

The following are the facts alleged in the complaint, showing the 
nature of the controversy : 

On May 13, 1905, William N. Jennings, of New Haven, was adjudicated a 
bankrupt on hls own pétition, and on May 25th the plaintiff was appointed 
trustée of hls estate. The complaint alleged that on December 1, 1904, aud 
up to the tlme of hls adjudication, Jennings was well known to défendants 
the Bronson & Platt Co. to be Insolvent, and that on or about December 15, 
1904, Bronson and Platt, acting for the défendant corporation, Inteuding to 
secure for it merchandlse thereaf ter to be purchased f rom varions persons. 
flrms, and corporations by Jennings, wlthout paying the value thereof, and 
to enable .Tennings to cheat and defraud, agreed to asslst Jennings with cer- 
tain funds, and in other ways, whereby he mlght establlsh a crédit and pur- 
chase goods on crédit, with the fraudulent understandlng that the goods so 
purchased should be turned over to the Bronson & Platt Co. at cost or less 
than cost, and with the further expectatlon of withdrawlng the sum so ad- 
vanced to Jennings as soon as hls crédit could be established; that pursuant 
to such conspiracy défendant advanced to Jennings $2,500, to ènable hlm to 
purchase goods from certain creditors on crédit, to the value of $20,000, and 
pursuant to such conspiracy indueed Jennings to repay $2,500 so loaned, and 
-WOO In addition thereto, as bonus, also to deliver to défendant the goods so 
purchased at cost or less than cost, to Jennings, plus transjwrtation and 
handllng; that défendant sold the goods and converted the proceeds to its 
own use, and refused to pay any part of the value thereof to plaintifC as trus- 
tée, by reason whereof Jennings' creditors had been deprived of the value of 
the goods so fraudulently acauired by hlm, and the proceeds thereof, to their 
damage in the sum of $15,000. To this complaint défendants pleaded in 
abatement that the bankruptcy court had no jurisdiction, either of the person 
or subjeet-matter. 

Hobart h. Hotchkiss, Lynch & Lynch, and Frederick F. Eisemann, 
for plaintiff. 

Slade, Slade & Slade and P. W. Chase, for défendants. 

PLATT, District Judge. The facts set forth in this complaint upon 
which the défendants dispute our jurisdiction présent a serious situa- 
tion. There is plainly a controversy in relation to the estate of a 
bankrupt, and subdivision 7 of section 2 would confer jurisdiction if it 
were not for the limiting words, "except as herein otherwise provided." 
Act July 1, 1898, c. 541, 30 Stat. 646 (U. S. Comp. St. 1901, p. 3421). 
It is settled law that the exception points to section 23, where the mat- 
ter of the jurisdiction of the fédéral and state courts is taken up. It 
was decided by the Suprême Court in Bardes v. Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175, that such a state of facts as we find 
herein, even if construed favorably to the plaintiff, would not hâve 
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conferred jurisdiction upon this court, unless the défendants consent- 
ed thereto. To avoid the force of that ruling, and to promote the or- 
derly and speedy settlement of bankrupt estâtes, the Congress in 1903 
amended subdivision "b" of section 23 by adding : 

"Except suits for the recovery of property tinder section 60, subdivision 'b,' 
and section 67, subdivision 'e.' " (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Oomp. St. 1901, p. 3431] as amended by Act Feb. 5, 1903, c. 487, S 8, 32 Stat. 
798 [U. S. Comp. St. Supp. 1907, p. 1028]). 

The amendment without doubt gives to this court concurrent ju- 
risdiction with the State courts, without the consent of the proposed 
défendant of any suit which sets forth such facts as will bring it under 
either of the excepted subdivisions. It is not covered by section 60, 
subd. "b" (30 Stat. 562, c. 541 [U. S. Comp. St. 1901, p. 3445]). There 
is no suspicion of a préférence to be found in the facts. The language 
of section 6re (30 Stat. 564, c. 541 [U. S. Comp. St; 1901, p. 3449]) 
seems to be enough, unless we start with the admitted premise that 
a trustée must confine his endeavors to gather in the estate of the 
bankrupt to property over which the bankrupt had obtained title prior 
to bankruptcy and had disposed of in fraud of the act. The first 
thought which comes to one as he approaches this inquiry is whether 
it is right for the fédéral court to stick in the bark, indulging in re- 
finements and niceties of strict légal définitions. The purpose of the 
bankruptcy act is to promote equity and fair dealing. In the sensé of 
the act I think that the property for which in this suit recovery is 
sought was under the domination and control of the bankrupt short- 
ly prior to bankruptcy, and that he transferred it to the défendants, 
who paid him therefor an inadéquate price, well knowing that he was 
insolvent, and did not intend to pay his debts with the money which 
they gave him. If the trustée cannot bring a suit somewhere upon 
such a State of facts, no remedy for the wrong stated exists. 

The objection that the bankrupt never gained a title to the property 
in dispute by reason of the mutual fraud would be pressed in the state 
court against the trustée as a full défense, and might be more forcible 
there than hère, because the forum selected might nçt hâve the équi- 
table powers which Congress has wisely conferred upon us. The 
parties who were in the first instance deprived of their property by 
the scheme hâve corne to our court, and, by filing their claims as cred- 
itors, hâve invoked our protection. That action would be used against 
them, if they individually sought aid in a state court. Çan it be 
possible that the trustée, who is an officer of the court, must be driven 
away when he comes to us and tells of a grievous wrong done to cer- 
tain parties who hâve chosen him as their protector and expect him to 
obtain relief for that wrong? If it be so, the bankruptcy act is im- 
potent at a vital and crucial point. I, for one, am not willing to admit 
it. This is the broad view of the matter. A technical examination 
leads to the same conclusion. 

As already suggested, the parties chiefly interested hâve ofîered 
themselves to this court as creditors of the estate. By filing their 
claims against the bankrupt they hâve waived their right to dispute the 
passing of the title in their goods to him prior to bankruptcy. They. 
hâve done more than that. They bave, by affirmative action, ratified 
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the original purchase, sale and delivery of those goods, ag constituting 
a valijd title thereto in the banlijrupt. The only remedy remaining open 
is for the trustée, whom they'have helped to elect and who is sub- 
rogated to their rights, to find their property if he can, and if, as is 
the case hère, he cannot find it, to seek damages from the parties to 
whom it was unlawfully transferred, which, if coUected, will inure to 
the benefit of the injured parties who hâve sought our aid. 
Let the plea to the jurisdiction be overruled. 



MOERIS T. SMALL et al. 

(Circuit Court, D. Massachusetts. January 24, 1908.) 

No. 364. 

Bankkuptct— Suit by Trustée to Recover PEErBEENCE— Défenses. 

The deeree of the Massachusetts land court, grantlng reglstration of 
title to land under Mass. Rer. Laws, c. 128, does not bar a suit in equlty 
by a trustée In bankruptcy to enforce a reconveyance of the land, al- 
leged to hâve been conveyed by the bankrupt as a préférence, agalnst a 
défendant who was not a bona Me purchaser in good faith in rellanee 
on the registered tltle. 

In Equity. On plea. 

J. C. Johnston, for complainant. 

Dana B. Gove & Sons, for défendants George B. D. Small and Effie 
Small. 

LOWELL, Circuit Judge. This is a bill in equity brought by Mor- 
ris, trustée in bankruptcy of Floyd, seeking a conveyance of land from 
Small and Ring. The bill allèges that, within four months before his 
bankruptcy, Floyd mortgaged the real estate in question to Small ; that 
no présent value was paid by Small for the conveyance, and that the 
considération therefor was an unsecured debt from Floyd to Small; 
that Floyd was then insolvent; that Small had cause to believe that 
he was insolvent, and that the conveyance constituted a préférence with- 
in the purview of the bankrupt act, and was in f raud of creditors ; that 
after bankruptcy, and without considération, Small conveyed his rights 
to Hagar, who foreclosed under the power of sale contained in the 
mortgage, and bought in the title in Small's behalf ; that Hagar there- 
af ter conveyed to Ring, who paid a part of the price in good faith ; 
that Small brought a bill in equity against Hagar and Ring, and that 
a deeree was entered therein directing Ring to reconvey to Small upon 
an accounting. The bill before this court prays that Small be decreed 
to hold the premises in trust for Morris, and to convey them to the lat- 
ter. To this bill Small pleaded in bar that his title was derived from 
Hagar, in whose favor the land court of Massachusetts had rendered 
a deeree declaring Hagar entitled to the real estate. The plea further 
alleged that MOrris had "due and sufficient notice of the proceedings 
in said land court," as would appear from that court's record. Upon 
this hearing the court has to détermine the sufficiency of the plea. 

The défendant Small contended in argument that Morris' rights, 
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whatever they may hâve been, are barred by tbe decree of the land 
court rendered according to the statute establishing registration of 
title in land. Mass. Rev. Laws, c. 128. But that act was not intendcd 
to eut oflf rights like those which the trustée hère seeks to enforce. 
By section 1, the proceedings thereunder are declared to be proceed- 
ings in rem, while this bill in equity is a suit in personam. It does not 
directly affect the title to the land, but seeks to compel a conveyance 
from tiie holder of the légal title. Section 54 of the land registration 
act provides that, "In ail cases of registration which are procured by 
fraud, the owner may pursue ail his légal and équitable remédies 
against the parties to such fraud, without préjudice however to the 
rights of any innocent holder for value of a certificate of title." This 
is what the complainant is doing hère. Section 69 provides that regis- 
tration shall not avail to relieve th,e land from "liability to be recovered 
by an assignée in insolvency under the provisions of law relative to 
préférences." Whilè this language does not expressly protect the 
rights of a trustée in bankruptcy, yet it can hardly operate to bar him 
by viray of the maxim "expressio unius est exclusio alterius." Perhaps 
the trustee's rights are preserved by section 38, cl. 1. Again, section 
67 provides that "whoever claims an interest in registered land by 
reason of any implied or constructive trust shall file for registration 
with the assistant recorder a statement thereof which shall contain a 
description of the land, and a référence to the number of the certificate 
of title and the volume and page of the registration book in which it 
is entered. Such claim shall not afïect the title of a purchaser for 
value and in good faith before its registration." Hère, Small holds 
the certificate of title to the land in question, and is not its purchaser 
for value and in good faith. The trustée claims an interest therein 
by reason of an implied trust arising out of the bankrupt act. This 
interest is not barred by the land registration act. Ail the provisions 
just mentioned, when taken together, indicate plâinly that the Legisla- 
ure did not intend to eut off rights like those of the trustée hère in 
controversy. His appropriate remedy was by bill in equity. Lowell 
on Bankruptcy, 96. 

Small urged that the failure of Morris to act upon thé notice of the 
proceedings which he received proves that he slumbered on his rights, 
and so that he is barred from maintaining his bill in equity. But this 
construction of the plea is not warranted by its language. The due 
notice of the proceedings which was received by Morris may hâve been 
given him before he found that he had rights in the land, and he may 
hâve brought this bill as soon as possible after his discovery of thèse 
rights. At the argument this was alleged to hâve been the fàct The 
plea in bar must be overruled. 
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PUNNSYIiVANIA SUGAR RBFINING 00. v. AMBRIOAN SUGAE EBFIN- 

ING 00. et al. 

(Circuit Court, S. D. New York. March 20, 1908.) 

MoHOPOUES— Inteestate Commerce— Sugab Tbust. 

The purchase o( a controlllng Interest lu the stock of a sugar reflnlng 
corporation, to acqulre control thereof and prevent thfe corporation from 
reflnlng sugar In compétition wlth the purchaser, that the latter mlght 
control the business of reflnlng sugar for sale In the TJnlted States, doe» 
not Involve a monopoly or comblnatlon In restralnt of commerce wlthin 
the State, In violation of section 7 of the Sherman act (Act July 2, 1890, e. 
647, 26 Stat. 210 [U. S. Oomp. St. 1901, p. 3202]), as the manufacture of 
sugar does not constitute trade or commerce and only lucldentally af- 
fects it. 

Battle & Marshall (Frank S. Black, H. Snowden Marshall, and John 
W. Hutchinson, Jr., of counsel), for plaintifif. 

Henry B. Closson and Tompkins Mcllvaine (Henty W. Taft and 
John G. Johnson, of counsel), for défendants American Sugar Re- 
fining Company and Parsons. 

Francis H. Kinnicutt, for défendants Robinson, Twigg, and Wer- 
ner. 

George H. Earle, Jr., receiver. 

HOLT, District Judge. This is a motion to dismîss the complaint 
on the trial on the ground that it does not state facts sufficient to- 
constitute a cause of action. The complaint allèges, in substance, 
that the plaintifif is a corporation organized under the laws of Pennsyl- 
vania, with a capital stock of $5,000,000; that the défendant the 
American Sugar Refining Company is a corporation organized under 
the laws of New Jersey, engaged in the business of importing raw 
sugar, and refining it, and selling the refined sugar; that the plain- 
tifif, from 1883 till 1898, was engaged in the business of importing 
raw sugar, refining it, and selling it; that from 1898 to 1901 it ceased 
to do business, and that in 1901 it commenced the érection of a new 
and enlarged refinery, which was completed in 1903 ; that about the 
time of the completion of the refinery, and before it began to do busi- 
ness, the défendant the American Sugar Refining Company, Gustav 
E. Kissell, and certain of the other défendants entered into a con- 
spiracy in restraint of trade and commerce between the states and 
with foreign countries; that pursuant to that conspiracy Kissell, as 
agent for the American Sugar Refining Company, but without disclos- 
ing his principal, loaned to Adolph Segal $1,250,000, and took from him 
as collatéral security, among other property, $2,600,000 of stock of the 
plaintifif, being a little more than half its entire stock, with an agree- 
ment which provided, among other things, that four of the seven di- 
rectors of the plaintiff should resign and their places be filled by Kis- 
sell's principal; that such agreement was carried out, the four di- 
rectors resigned, and four persons selected by the American Sugar Re- 
fining Company were elected in their place; that thereupon the four 
new directors, constituting a majority of such board, pursuant to 
such conspiracy, and by direction of the American Sugar Refining 
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Company, voted not to operate the plaintiff's plant until the further 
order of the board ; that such plant has not been operated since ; that, 
as a resuit of such conspiracy and action, the plaintiff has suffered 
damage in the sum of $10,000,000 — and judgment is demanded for 
three-fold damages, or $30,000,000, as provided in section 7 of the 
Sherman anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 210 [U. S. 
Comp. St. 1901, p. 3202]). 

The case of United States v. E. C. Knight Co., 156 U. S. 1, 15 Sup. 
Ct. 249, 39 L. Ed. 325, in my opinion, controls this case. That was 
a suit brought by the United States against the E. C. Knight Com- 
pany, a Philadelphia sugar refining company, and three other Phila- 
delphia sugar refining companies, and the défendant in this case, 
the American Sugar Refining Company. The charge in that case 
was, in substance, that the American Sugar Refining Company had 
purchased the entire stock of the four Philadelphia refining companies ; 
that the resuit of that purchase was that the American Sugar Re- 
fining Company had obtained a substantial monopoly of the busi- 
ness of refining sugar in the United States. The Suprême Court 
held that the action would not lie; that manufacture was not trade 
or commerce; that the action of the American Sugar Refining Com- 
pany, in stopping the manufacture of sugar by the Philadelphia re- 
fineries, only incidentally affected the sale of the product; that Con- 
gress had no jurisdiction to pass laws to remedy injuries caused by 
such action, and that the states alone had power to pass such laws. 

It is claimed by the plaintiff that this case differs from the Knight 
Case. It is said that in the Knight Case the American Sugar Refining 
Company purchased the entire stock of the Philadelphia refining com- 
pany, and had a right to do what it chose with its own property ; but 
that is not the ground of the décision of the Suprême Court. That dé- 
cision is distinctly put upon the ground that the Sherman act only 
prohibits contracts or conspiracies in restraint of trade or commerce 
between the states, and that it has no application to a case where ail 
that has occurred is to stop manufacture. 

It is urged that the authority of the Knight Case has been modified 
by subséquent décisions, particularly the Northern Securities Case, 193 
U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679, and the very récent 
case of Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 

, holding that a labor union boycott may be a combination in 

restraint of trade, under the Sherman anti-trust act. I hâve examined 
carefully those décisions, and I cannot see anything in them which 
would justify me in declining to follow the décision in the Knight Case. 

This suit is obviously brought upon the Sherman anti-trust act, and 
the plaintiff's counsel admitted upon the argument that, in the prés- 
ent state of the pleadings, the plaintiff must recover upon that act, 
and could not recover upon any other theory of liability. In my opin- 
ion, no amendment can be made to the complaint which will make it 
good so long as it is based on the Sherman anti-trust act. The citizen- 
ship of some of the défendants does not distinctly appear. If in fact 
this court has jurisdiction of this case on the ground of the diverse 
citizenship of the parties, the plaintiff may désire to amend the com- 
160 F.— 10 



146 160 FEDERAL HEPOETEE. 

plaint and proceed upon some theory of équitable liability, in which 
case the plaintiff should hâve the usual leave to amend. 

My conclusion is that the motion to dismiss the complaint should be 
granted, with leave to the plaintiff to amend the complaint within 30 
days, upon payment of costs. 



HOAGLAND T. CANFIBLD. 
(Circuit Court, S. D. New York. Mareh 7, 1908.) 

1. Mtjnioipai. Corporations— Stbbets— Use as Highwat— Négligent Use— 

INJUBIKS— Questions fob Jury. 

In an action for Injuries to a pedestrian by belng run Into by a truck 
as he was crossIng a clty street, évidence held to requlre submlsslon to 
the jury of the questions whether the driver of the truck was négligent 
In runnlng against plaintiff, and whether plaintiff was négligent in at- 
tem{)tlng to cross In front of the truck. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 36, Municipal Corpo- 
rations, § 1515.] 

2. WiTNEssES— Cross-Bxamination or Pakty— Collatéral Matteb. 

Where plaintiff was run Into by defendant's truck driver, as plaintiff 

waa crossIng a clty street, and défendant clalmed that plaintifC was 

négligent owing to hls Intoxication, whether plaintiff was Intoxlcated at 

• the tlme was not a collatéral matter, but waa within plalntlff's proper 

cross-examlnatlon. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 50, Wltnesses, §§ 
967-975.] 

3. Trial— Instructions— Matter of Common Knowledge. 

Where, In an action for injuries, there was évidence that plaintiff was 
Intoxlcated, that the odor of Hquor was perceptible and strong, that hls 
talk was wanderlng and incohérent, and plaintiff admitted that he had 
been drlnklng, an instruction that some inen might perhaps be able to 
take six, or elght, or ten drinks and not show It, while other men mlght 
not be able to take more than one or two wlthout showlng it, merely Stat- 
ed a matter of common knowledge, and was not objectlonable. 

[Ed. Note.— For cases Ih point, see Cent. Dlg. vol. 4&, Trial, §§ 420p 
435.] 

4. Evidence— PEESXJMFnoNS—BoDiLT Condition. 

While It is presumed that a man is sober untll shown to hâve been 
intoxlcated, yet, when he is shown to hâve been very much intoxlcated, a 
court or jury niay Infer from that fact alone that he jiad been drinklng 
intoxlcants, and if It waa prpyed that he took one drlnk, and hls where- 
abouts and abstinence were not shown, and there was an oppôrtunity, It 
mlght also be inferred and found wlthout furthey proof that he drank 
moré. 
3. Same—Judicial Notice. 

Courts and juries take judlcial notice that gin and béer are intoxlcants. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 20, Evidence, § 6.] 

6. TBIAL— ACQUIESCENCE IN RULINQ. 

Where, on an exception belng taken by plalntiffs counsel to a portion 
of a court's charge, the court made certain further statements to whlch 
plalntlff's' coilnsel replled, "That is undoùbtedli' true," plalntlïC thereby 
acquiesced In the court's statément on the subject. 

7. Municipal Corporations — Stbeets — Injuries lo Pedestrians — ^Action- 

Instruction. 

In ^an .action, for Injuries to a pedestrian while crpssing a street by 
belng run into by defendant's truck, the court correctly charged that 
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there was évidence that if defendant's driver had not tumed south Just 
prlor to the accident he would hâve run Into a street car, and that 
tliougli tlie driver testifled he did not see the car, yet the jury might flnd 
that he had seen It, and that it affeetèd hls conduct, but that lie had for- 
gotten it, and that If he necessarily turned south of the center of the 
Street to avold the car, sueh turning was not négligence unless he saw, or 
ought to hâve seen, that in doing so he would run into plaintiff. 

8. Same— RiGHT or Wat. 

Footmen hâve no rlght of way at a street erossing over vehicles, each 
having a rlght of passage in common, and each being bound to exercise 
reasonable care for their own safety and to avoid injury to others equally 
entitled to use the street. 

[Ed. Note. — For cases in point, see Cent. IMg. vol. 36, Municipal Corpo- 
rations, § 1515; vol. 25, Highways, § 459.] 

9. WlTNESSES— IMPEACHMENT— EXAMINATION. 

Where, in an action for injuries, a witness for plaintiff testifled that 
he savr the accident and described the vrhole transaction of the collision, 
and on hls cross-examination on a former trial stated that he had not 
talked wlth any one representing plaintiff or défendant until he was sub- 
pœnaed a day or two before that trial, and then admltted that he had sign- 
ed a statement procured from him, without reading it, defendant's coun- 
sel was entitled to frame a question to the witness from the paper so 
signed for the purpose of laylng a foundation for its Introduction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Wltnesses, $§ 1233- 
1242.] 

10. Same— Coi^LATEBAL Matteb— Contradiction. 

A proper foundation having been laid, such signed statement of the 
witness which was at variance with and contradictory of his évidence in 
nearly every Important particular was admissible to Impeach the witness, 
and was not objectionable as introducing a collatéral matter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Wltnesses, SI 
1247-1251.3 

11. New Teiai/—6eounds— Exclusion or BvinBNCE— Préjudice. 

Where, in an action for injuries to a pedestrian by being struck by a 
team at a erossing, plaintiff made the driver his own witness, and proved 
by him that he could hâve stopped the team in 15 or 20 feet, and plain- 
tiff called no other witness on that subject, plaintiff was not entitled to 
a new trial for alleged error in the exclusion of questions calling for 
a witness' opinion as to the time within which the drivers should hâve 
been able to hâve stopped the team, and also the time within which the 
witness could hâve stopped it 

12. Evidence— Opinion Evidence— Admissibilitt. 

In an action for Injuries to a pedestrian by being struck by a tmck 
on a street erossing, questions calling for an opinion as to what the driver 
of the truck should hâve been able to do with référence to stopping it 
In time to avoid the collision, and as to what the witness could hâve done, 
were inadmissible. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 20, Evidence, 8 2268.] 

13. WlTNESSES — Examination^Leading Questions. 

Where plaintiff was struck and injured by a team at a erossing, a 
question asking a witness whether it was not a fact that such a team of 
horses and such a truck loaded as that was could hâve been stopi)ed with- 
in two feet was objectionable as leading and suggestive. 

[Ed. Note. — ^For cases In ptoint, see Cent. Dig. vol. 50, Wltnesses, §§ 
837-851.] 

14. Evidence — Expert Opinion— Assumed Facts. 

A question calling for an opinion of a witness as to the space within 
which a team with a similar load to that by which plaintiff was struck 
could bave been stopped should hâve assumed the existence of the team, 
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the truek, the load, the welght thereof, the grade of the street, the driver, 
and speed, etc. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 20, Evidence, §§ 
2292-2305.] 

15. Same— Matebialitt. 

Where, In an action for Injuries to plaintlff by belng struck by de- 
fendant's team at a crossing, plalntlffl clalmed that the driver made no 
effort whatever to stop the team, and défendant claimed that the driver 
made no effort to stop untll plaintlff was at the pôle, some 10 or 12 feet 
from the front wheels, the question was, ought the driver to hâve made 
an effort to stop sooner? It being conceded that he could hâve done so; 
and hence opinion évidence as to the distance wlthln whlch he should 
bave been able to stop was not materlal. 

16. WiTNBSSES— Contradiction— CoNFLiCTiNG Statements. 

Where, In an action for injuries, a wltness testlfled that he dld not see 
the accident happen, but went to plaintlff immediately after and accom- 
panied hlm to the hospltal wlth the physlclan, during whlch tlme plain- 
tlff was unconsclous and that his head was Woody, while défendant clalm- 
ed that the wltness dld not go to the hospltal, and dld not examine plain- 
tlff or see enough of hlm to say whether he was unconseioua or notice his 
head, évidence that in conversation wlth the wltness after the accident he 
stated that he dld not see and knew nothing about the accident was ad- 
missible. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 50, Wltnessee, §§ 
1247, 1248.] 

17. Same. 

Evidence that the wltness arrested the driver of the team by whlch 
plaintlff was Injured, and took him to the station house, and there ob- 
tained certain data from the driver whlch he could not hâve gotten 
elsewhere, was aiso admissible to show that the wltness could not hâve 
accompanled plaintlff to the hospltal, and known that he was unconsclous. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 50, Wltnesses, §§ 
1276, 1277.] 

18. Same. 

Where, In an action for Injuries In a, collision between a pedestrian and 
a truck, a wltness gave materlal and bénéficiai testlmony for plaintlff, 
défendant was properly allowed to show that the wltness, who was a 
truek driver, voluntarily vlsited defendant's place of business after the 
accident, and left a slip of paper wlth bis name and address, and stated 
that he would testlfy for défendant, as "We drivers ail stick together." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Wltnesses, §§ 
1189, 1201.] 

19. Same— Recollbction op Conflicting Acts ob Déclarations. 

Acts and déclarations of a wltness tendlng to show hostility or an In- 
consistent jwsitlon may be inqulred Into on cross-examination, and may 
be proved If the wltness dénies them or falls to remember. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 50, Wltnesses, §§ 
1192-1199, 1228-1232.] 

20. Same— Cross-Bxamination. 

It Is not necessary to the Introduction' of conflicting déclarations or 
statements made out of court to contradict a party that he should be 
cross-examlned on the subject, nor Is it necessary that the déclarations 
or statements be absolutely contradictory to those made in court, provid- 
ed they are Inconsistent therewith, as where the wltness omits a ma- 
terlal part of a statement sworn to on a former occasion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Wltnesses, §§ 
1233-1247.] 

At Law. Motion by plaintlff for a new trial on exceptions to rul- 
ings in receiving and rejecting évidence; to the charge as made; to 
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refusais to charge ; and on the ground that the verdict is contrary to 
and unsupported by the évidence. 

Hector M. Hitchings, for plaintifï. 
Cari Schurz Petrasch, for défendant. 

RAY, District Judge This action has been tried three times. On 
the fîrst two trials the jury disagreed. On the third trial, the jury 
rendered a verdict for the défendant. The évidence in some respects 
was quite confîicting. On the 15th day of August, 1903, on the cross- 
v/alk of Jay street, in the city of New^ York, which runs east and west 
and enters West street which runs north and south parallel w^ith the 
North River, but does not continue further west, and at the point 
where Jay street enters West street, the plaintiff was struck or caught 
by the pôle of a heavy truck, loaded with some five or six tons of amu- 
nition, ail weighing some seven or eight tons, and drawn by two 
heavy horses, thrown down, and his leg was run over and crushed be- 
tween the knee and ankle. He was picked up, placed on a bench at the 
corner of West and Jay streets, and within a few moments taken by 
an ambulance and ambulance surgeon to the hospital a short distance 
away where his limb was amputated. The other foot was somewhat 
injured, as was his head. It is claimed by the plaintiff that the driver 
of this truck was négligent in several respects, viz., first, that he was 
on the wrong, or left-hand, side of the street as he approached this 
crossing; second, that he was driving at a négligent rate of speed; 
third, that he did not keep his team under proper control, and was un- 
able to stop ; fourth, that he did not keep a proper watch and lookout, 
and so failed to see the plaintiff who was crossing the street; fifth, 
that if he did see him he did not exercise proper care and use proper 
effort to stop, and so negligently ran upon plaintiff; sixth, that he 
was attémpting to make the Erie Farm, an open space just west of 
West street and bounded north by the south line of Jay street extend- 
ed, and so passed to the left side of Jay street, and at a. rapid rate 
of speed proceeded down same on the south or left-hand side thereof 
to "eut the corner" — that is, pass close to the southeast corner of Jay 
and West streets ahead of plaintiff — ail in disregard and violation of 
an ordinance or ordinances of the city regulating speed, and requiring 
vehicles to keep to the right side of the street both in passing along 
the street and in turning into another intersecting street, and hence 
ran upon the plaintiff. The plaintiff claims that because of this négli- 
gence, or thèse négligent acts, some or ail of them, he was run upon, 
thrown down, and injured in the manner stated. 

The défendant claims that the driver of this truck was not négligent 
in any of the respects named, and that if he was the plaintiff was guilty 
of contributory négligence, which caused the accident and injury. In 
fact, that plaintiff, despite warnings, went quickly and directly and 
heedlessly, if not recklessly, directly in front of the horses, when they 
were close to him, and that the driver did ail he could to avert injury, 
and puUed his team and truck to the left, and left side of the street, so 
as to avoid doing the plaintiff injury, and for no other purpose; that 
the plaintiff was intoxicated at the time, and hence was heedless of 
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danger and warnings, and reckless and erratic in his moyements, and 
that this condition of intoxication caused plaintifï to do what he did, 
and to make unexpected and reckleiss moves, and hence the collision 
and injury. Jay street runs westerly on a slightly descending grade, 
is paved with Belgian blocks, and was in good condition. It is 30 feet 
in width from curb to curb. Its cross-walk at West street is in con- 
tinuation of the east sidewalk of West street. From the movements 
of the plaintifï and def endant's driver (défendant was not présent), 
as the jury should find them to hâve been, the jury was to spell out 
and détermine where and with whom the fault lay, if only one was at 
fault, and whether or not both were négligent ; whether or not the con- 
current négligence of both operating at the same time brought about 
the collision and injury. 

The plaintifï says that when he was at the north curb of Jay street 
going south on the east side of West street, and consequently at the 
northeast corner of Jay and West streets, he saw this heavy truck 
coming west — that is, towards him — about 80 feet away, east, and that 
it was then to the north of the center of Jay street ; that is, on the right- 
hand side, and, of course, where it ought to hâve been. "Q. How fast 
was this truck coming or going? A. It was going six or seven miles 
an hour." He thus describes what occurred in answer to a question 
from his counsel : 

"Q. Go ahead, what dld you do? A. I thought I had plenty of time to cross 
In safety, and I started on across at a pretty rapld pace. I got on as far as 
about — ^just past the center of the street, and I looked up, and I see that the 
truck was wlthln a few feet of me, about twelve feet. I also then thought 
I had time to get past It, but I thought he would keep to the right, but In- 
stead of that he eut me off to the left, and run rlght In me, run rlght on top 
of me, and I dropped my packagea." 

Hère foUows questions and answers as to what he had in his hands. 

"Q. You stated that you dropped your packages. What made you do that? 
A. I dropped my packages on the impulse of the moment, and made a grab for 
the pôle of the truck. I see that I was — Q. Never mlnd that, what did the 
driver do that you saw? Did he pull up? A. No, sir; he dld not. Q. Tell the 
jury what you saw him do, if anything, to avold running you down? A. I 
did not see him do a thlng. He made no motion, did not say a word, nor he 
didn't do a thlng towards — Q. Dld he call out to you in any way, or give 
you any warning? A. No, sir; he did not Q. Well, did anything strike you? 
A. Yes, sir ; the pôle struck me." 

He then says it struck him in the abdomen, in front, knocked him 
down, and that the next thing he remembers he was in the hospital. 

"Q. How near the southerly curb of Jay street were you at the time that the 
pôle struck you? A. About elght feet of the southerly curb of Jay street" 

Therefore, on the plaintifï's own statement as shown specifically by 
his cross-examination, he moved south about 7 feet while the truck, 
going at thé rate of 7 or 8 miles an hour, moved west only 12 feet, and 
thus in one second of time he had, by about two steps, placed himself 
directly in front of that team, which, as his cross-examination showed, 
he saw 12 feet away to his left, and on the south or left side of Jay 
street, and only 6 or 7 feet from its south curb Une, and coming at the 
rate of at least 7 or 8 miles per hour or about 10 or 11 feet per second. 
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Assume thîs testimony to be true, and there was négligence on the 
part of the plaintiff or on the part of the defendant's driver, or both. 
But plaintiff has said, "I got as far as about just past the center of the 
Street, and I looked up, and I see that the truck was within a few feet 
of me, about 12 feet. I aiso then thought I had time to get past it, but 
I thought he would keep to the right," etc. Evidently the team and 
truck was not then behind him, for he looked up, not back, and saw it, 
and he then thought he had time to get past it, not away f rom it, show- 
ing he was to meet it, if he failed to get past it, and that it was then to 
the east if not somewhat to the south of him, and, according to his 
story, on the left side of the street, and moving at the rate of 10 to 13 
feet per second. A man at "a pretty rapid pace" will move at least 
7 or 8 feet per second. On his own story, the plaintiff took desperate 
chances. On the cross-examination which makes his movements much 
more definite and plain, he says : 

"Q. Now, from the time you looked up and saw It doser to yen than It was 
when you flrst observed it, how many steps do you thlnk you took before It 
[the pôle] struck you ; give us your best recollection? A. About two. Q. About 
two steps? A. Yes, sir. Q. And then it struck you? A. Yes, sir." 

He also twice stated that after first seeing the truck, 80 feet away, 
he next saw it 12 feet away to the left or east of him as he was going 
south. He also stated that from the time he first saw it he expected 
it was coming towards him. Also : 

"Q. I want you to tell me when you noticed this truck twelve feet to the 
east ot you It was about in the center of the roadway, or whether It was on 
the uptown side or downtown side? A. It was to the south of the center. 
* • • Q. I want to know the distance from the downtown side of the street 
to the nearer wheel, being the left-hand wheels of the truck, at the time you 
saw this truck a dozen feet to the left of you? A. The southern — Q. The 
left-hand wheels, meanlng the wheels on the left-hand side of the drirer as he 
drives? A. Well, I should suppose they were about seven feet. • * • Q. 
It was abotit seven feet, was it? Tes, the left-hand wheels." 

The plaintiff's évidence placed this truck on the south or left-hand 
side of Jay street nearer to the south Curb than he was when he saw it 
12 feet away coming at the rate of 10 feet per second towards him, 
and still he says, "I also then thought I had time to get past it, but I 
thought he would keep to the right." If at that time he reasoned at 
ail, he must hâve calculated that, as he moved forward directly in front 
of the horses, the driver would pull them to the right — change their 
direction — for in no other way could the driver keep to the right as 
plaintiff moved south and more in his front. 

After fixîng the positions as stated, this question was asked: 

"Q. That fixes your position. Now, bear In mlnd where you were at that 
time, and where this truck was, a dozen feet to your left. At léast you state 
that the truck kept coming right on, did it, then, at this speed you bave de- 
scribed? A. Tes, sir. * ♦ • Q. As matter of fact he went ahead, did he* 
and you went abead? A. Yes, sir. Q. And as he went ahead he turned to- 
wards the left, did he? A. He eut that corner off to the left. Q. When you 
say he eut off the corner, you mean he inclined bis horses towards the left? 
A. He pulled to the left. Q. Ile pulled to the left? A. Yes. * * • From 
the time he struck you he was nearer the curb than he was twelve feet away? 
A. Yes. • * * Q. You do not know then, as matter of fact, whether he 
turned to the left before the accident? A. I do. Q. You do? A. Yea Q. 
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Do you say he dld or did not? A. He must hâve turned to the left. • * • 
Q. Dld heî A, Yes. * * * Q. At the tlme of the accident you had passed 
• or had you not passed the pôle of the wagon? A. No, sir. Q. ïou had not 
passed it; is that rlghtî A. That Is rlght. Q. And you were to the north of 
the pôle? A. No. I was about in front of the pôle, west of the pôle." 

The witness then repeated that at the time of the collision he had 
not passed the pôle. Later he was interrogated with respect to his 
position in respect to the horses, viz. : 

"Q. Now, Mr. Hoagland, when you saw thèse horses a dozen feet to the left 
of you In the position that you hâve described, and you were on the cross- 
walk In the point you hâve described, whlch was nearer to you, the left-hand 
horse or the right-hand horse? A. The rlght-hand horse. * * * I mean 
the horse on the right-hand slde of the driver. • * * Q. You were a lit- 
tle to the north of the horse when you realized you were getting into hot wa- 
ter, is that rlghtî A. Yes, sir." 

We therefore hâve this condition or situation: The plaintiff is 
going south rapidly; he seeg the team and truck, knowing when he 
attempted the crossing, and ail the time it is to his left and coming 
west rapidly, to his left 12 feet away coming rapidly on the south 
side of the street as near or nearer the curb than he is. He thinks, 
and thinks, "I had time to get past it." He makes the attempt; he 
knowingly and designedly, realizing he is getting into hot water, takes 
two steps in advance, and then finds himself immediately in front of 
the pôle moving 10 feet per second. The collision and injury follovv. 
He did not stop ; he did not back away when he was getting into hot 
water, but kept on. As to his conduct there can be but one excuse 
— that is, that seeing the danger imminent, close at hand, in the emer- 
gency, in the haste, confusion, and possible excitement, he made a 
mistake and took the wrong course. If he did what he says he did 
of choice, with délibération, if he elected to take the chances, he can 
in no event recover, for such an act knowingly and deliberately donc 
under such circumstances would be foolhardy and perilous in the ex- 
trême, and would constitute deliberate contributory négligence. It 
would be taking a risk no sane man would take. But the défendant 
has given évidence tending to show that the plaintifï was in an in- 
toxicated condition so that he did not realize fully what he was doing, 
and it also appears that defendant's driver knew this before the plain- 
tiflf attempted to make the crossing. There is also évidence tending 
to show that the defendant's driver was on the wrong side of the 
Street without excuse, in violation of the ordinance, driving rapidly 
and attempting to eut the corner, and that he saw the plaintiff from 
the time he first left the sidewalk and turned to the left, so that he 
in eflfect changed his course to the left as he approached the plaintifï 
who was moving to the driver's left, and thus kept the plaintifï in 
his front as he approached him until the collision occurred; that of 
this the plaintifï was not conscious; that plaintiff was justified in 
ihinking the driver had kept on the right-hand side of the street, and 
hence would pass him in his rear, until looking to his left he found 
himself suddenly almost confronted by this rapidly approaching team 
and truck; this sudden danger and péril forced upon him by this 
négligence of the driver, and that, in the emergency, in the immédiate 
présence of the péril, he did the best he could, thought he could safe- 
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ly pass, keep on safely to the south sidewalk and escape injuiy, aad 
that acting on that impulse he did what he did and as he did. If 
this is not the solution, then plaintif! was guilty of contributory nég- 
ligence on his own statement, even if the driver was négligent, for 
he could not rush into a known, impending danger and péril, and 
then recover damages for the injury, even if the driver was négligent 
in not stopping or turning to the right instead of the left, for the 
plaintiff saw he had not done that when he was confronted by the 
team and truck 13 feet to his left. Of course, it may be the jury 
would hâve been justified in finding that plaintiff did not see the ap- 
proaching truck in time to stop, or step back and so avoid it. It may 
be the jury would hâve been justified in finding that plaintiflF acted 
on the belief that the driver would swing to the right and so come 
upon him if he stopped. The plaintiff made no such claim but said 
he thought then, when only 12 feet apart, he had time to get by the 
team. There is no fact stated by plaintiff or his witness tending to 
show that the driver purposed to turn to the right at that time. The 
questions were left to the jury. It was also left to the jury to dé- 
termine whether the plaintiff did as he did under a sudden impulse 
having been placed in a position of péril by the négligence of the 
driver, and merely erred in judgment. It was also left to the jury to 
détermine whether the driver, seeing the plaintiff on the crossing as 
he admits he did, exercised due care, did ail he could, to avoid run- 
ning upon and injuring him ; whether he, confused by the movements 
of the plaintiff, and acting quickly in an emergency caused by the 
plaintiff's négligence, or conduct, merely erred in judgment in pull- 
ing to the left to avoid him, supposing he would stop, when, had he 
known what plaintiff would do, he ought to hâve puUed to the right. 
Isador Berkowitz, a witness for the plaintiff, says he saw the ac- 
cident; that he was on the farm of the Baltimore & Ohio Railroad 
Company just across West street opposite the west end of Jay street, 
and must hâve been about 150 feet from the accident. His story, in 
answer to questions, is : 

"I saw a trucl: comlng down Jay street about the mlddle of the block on a 
fast trot wlth a load of eartridges on it — drlven by a man named Foster. 
He was gf/lng I should Judge about six miles an hour, and as he was comlng 
down 'he polnted his pôle to the southern part of Jay street as he gets to 
the end of it' And so I saw a man comlng south wlth a satchel and bundle In 
his hands, whlch got hit by the pôle and runned over. 'He was hit about the 
mlddle part from the center of Jay to the south curb.' He was on the east 
edge of the cross-walk. Q. What did the driver do, If anythlng at that time, 
Just prlor to the impact? A. I did not notice him do anything more but to 
drive away over across west, and he stopped, and he crossed over on the farm. 
Q. Did you see him pull up his horses In any way, or stop his horses in any 
way? A. I did not, slr." 

He then says he saw him stop on the farm after he crossed West 
street. 

"Q. Now, tell us what the man did that you saw before he was struck? A. 
When I flrst see him between a crowd he was coming on West street — that is, 
on the sidewalk of West street — and as the truck struck him he dropped his 
bundles so as to grab the pôle, like to hold it back, and the pôle repeated and 
it knoeked him down. Q. Did you see the pôle strike him anywhere? A. 
Well, I could not notice that ♦ * • Q. Which way dld he faU? A. He 
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fell head north. Q. HIs head was north, up West street? A. Tes. Q. Did 
yoU see any of the wagon go over hlm, of the truck? A. I hâve séen the nigh 
wheel go over one of his legs. Q. What do you mean by the nigh wheelî A. 
Left side; left end, left-hand wheel." He theu says he dld not see Hoagland 
before be started to cross. * ♦ * Q. Now stop a moment ajid tell us just 
where he was when you pleked hlm up? A.' He was about the mlddle part 
from the center to the south curb of Jay street. Q. And where was he wlth 
referehce to the cross- walk crossing Jay street î A. About the edge of the 
east slde part of it." 

On a former trial and on this last trial the witness swore there was 
a horse car which passed up West street, as the driver approached, and 
on this trial said that if he had not turned to the south side of Jay 
street he wo'uld hâve struck the car about the middle. 

"Q. Mr. Berkowitz, please tell this jury where tbo street car was on West 
street when you saw this truck, the pôle of this truck, strlke Hoagland ; was 
It between you— The Court: Do not suggest. Q. (contlnued). Now, explaln 
that, and tell exactly whether there was anythlng In the Une of your vision 
of that accident? A. The time I saw tbe truck up along Caroline street a car 
was coming from south north to about around Duane street, Duane and 
West, about, and the car kept coming right ahead of it, and this truck came 
down. If he had kept straight he would bave run into the car. Therefore 
he Bwltched bis pôle over towards his left so tbe car passed upward. The 
Court: So as not to run into the car, la that Itî A. So as not to run into 
the car — to run behlnd the car." 

This he emphatically repeated on his cross-examination, and he also 
stated that the team was about half way from the cross-walk to Caro- 
line street when this was donc — that is, 40 feet from the cross-walk. 
The évidence is clear and emphatic that Jay street was clear of vehic- 
les. Hence, we hâve an undisputed excuse for the présence of the 
truck on the south side of Jay street and a sufficient one. Still, strictly 
it was his duty under the ordinance to move to the north if there was 
time after the car passed. On the former trial he said it happened so 
quick he could not tell whether any wheel went over either limb or 
not, and that he could not tell whether the driver pulled his horses up 
or back in any way at and just before he struck the plaintiff, for the 
reason, "I didn't pay any attention; as I said, I was looking at the 
man at the end of the pôle." 

Prom the évidence in the case — ail the witnesses agreeing that plain- 
tiflf lay on the cross-walk with head to the north after being knocked 
or thrown down — it is self-evident that this plaintiff was not struck 
by, and that he did not grab hold of, the pôle of a truck moving west 
at the rate of six or seven miles per hour. If he was on the cross- 
walk when hit, and fell on the cross-walk — east edge as they say, or 
either edge — and he was struck by the pôle, or he grabbed it, and it 
"repeated," that is, moved from side to side, and threw him sidewise, 
it is évident the truck was nearly at a standstill, or moving slowly at 
that moment, and this fully corroborâtes the witnesses who say that, 
when the plaintiff appeared in front of the team, the driver pulled up 
and to the left. The pôle of a loaded vehicle will repeat when sud- 
denly pulled up. If that team and truck was going 10 feet or 8 feet 
per second, and plaintiff was on that walk and caught the pôle, or 
was struck in the abdomen, in front as he says he was, or elsewhere, 
by the pôle, he, in ail hum^n probability, would hâve struck the pave- 
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ment far to the west of where the impact took place ; he would hâve 
been carried or thrown forward and sidewise by such an impact, not 
simply moved a little to one side and dropped down. On the évidence 
given by the plaintiff and his witnesses, weakened by the disinterested 
witnesses of the défendant, it is évident that the driver was not guilty 
of any act of wanton or willful négligence. This horse car moving 
between Berkowitz and the truck eut off observation ior a time, and to 
a juror the witness said there was nothing unusual to attract his at- 
tention untîl the collision occurred. 

It is unnecessary to recite the tcstimony of the defendant's witnesses 
in détail. William Koster, the defendant's driver, says that he came 
from the East river with his load and turned into Jay street, and pro- 
ceeded down it towards West street, and saw nothing in Jay street to 
interfère with progress or cause him to turn aside; that his load on 
the down grade forced the team off a walk into a slow trot; that he 
was between the center and north curb, and had his reins taut — well 
held in both hands ; that he saw teams passing up and down West 
street and people passing on this crossing; that this was a large rack 
truck— rack over four feet wide — and this with the wheels would make 
the truck about five feet wide ; that the right-hand wheels were about 
five feet from the curb, which would bring the left wheels about five 
feet north of the center of the street ; that he was looking ahead to see 
what was in front of him, and that when he was about ten feet from 
this crossing he first saw the plaintifï. The witness says : 

"The first thing I seen, I guess I had been about ten feet or so from the 
corner of West and Jay, I saw a man about, I should Judge about, three feet 
on the walk, three feet on the northerly walk of West street [meaning, as he 
stated, the sidewalk at the northeast corner of Jay and West streets]. Q. 
Go right on and tell what he dîd? A. Well, I see other people stop. I hol- 
lered, and naturally, seeing this man eome along, I hoUered. I hoUered sev- 
eral times thinklng this man would stop. * * * I naturally pulled up a 
little tighter on my Unes. The team spread eut. This man dld not eeem to 
stop, and when I see that I exerted ail the strength I had In my arms to pull 
the team, but instead of him stopplng — Q. Pulling the team howî A. I pull- 
ed It right up stralght to try to stop. Q. To stop? A. îes, sir. Q. Go right 
on. A. I see this man lurch out, and he grabbed my pôle, and when I see 
that I suppose the team got frightened, and pulled harder than I could. Now, 
instead of him holding the pôle — the pôle I suppose ralsed about a foot with 
the pull that I gave my team, and naturally threw the man off, and my team had 
spread at that time, spread more than they had spread durlng this holding, I 
had coming down this Incline, and the man fell stralght, and my team traveled 
thrfe foot I should say, and I see the man laylng there, and I did the best 
I could to hold. I had no Idea of running over the man. I suppose he lay 
in the center when he fell, and my team stopped on the uptown track." 

He says he got oflf and went back; that the plaintiff lay three or 
four feet off the west side of the cross-walk, and mostly on the north- 
erly side of Jay street. "With the second pull that I grabbed, you 
know my Unes, when I see this man grab the pôle, of course I tried 
with the best of my ability for to stop, and my pôle naturally raised." 
He also said that when he pulled up he pulled to the left. On cross- 
exami nation he said that the man staggered; was not coming slow; 
was staggerîng, wabbling one way and the other, and that the man 
went 10 feet to the pôle while he, the driver, was going 15 feet. He 
also said he would go 15 feet before he could stop; that he had his 
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horses under control before the man lurched on him and then pulled 
thcm up as quickly as he could. 

"Q. Now, they hâve shown hère that you hâve sald that you pulled them 
so as to avoid the man. What dld you do in that regard? A. Oh! 1 tried to 
pull away from him. ♦ » ♦ i guess I went a foot or so south, • • • 
pulled them to the left a llttle." 

Arthur L. Foster, a business man, in no way interested or related 
to the driver, testified that he was walking up West street on the 
east sidewalk, came to the southeast corner of West and Jay streets, 
and saw the accident; there was a truck almost to the corner; 
"I did not step off the cross-walk, and intended to let it pass. To de- 
scribe the accident as I saw it, the horses or the pôle had traveled about 
three feet, four foot, on the other side towards West street beyond the 
cross-walk when I first saw a man struck with the end of that pôle, and 
he fell in a northwesterly direction and the front rig-ht-hand wheel of 
the truck ran over his leg." As to the speed of the team, he said they 
were not trotting but possibly on a fast walk. He says the truck stop- 
ped when its rear end was about five feet from where the man lay. 
"The driver as I saw it at the time was making every effort to stop 
his horses. Q. What was he doing? A. The only thing that I saw 
him do was to pull up on his horses hard." He also says the team 
was going straight down Jay street ; that he could not see the plaintiff 
until he was struck as the pôle was across the cross-walk, and his at- 
tention was not attracted to him until then. 

On cross-examination he iîxed the distance from the south curb of 
Jay street to the left wheels as 10 feet. This would bring the truck 
just south of the center of the street. He also says the driver pulled 
the horses to the left ; that the plaintiff was four feet west of the walk 
when struck ; that a good many people were passing up and down the 
street; that as soon, practically, as the man was hit, the horses and 
truck came between him and the plaintiff. He also said it was the 
right wheel that passed over plaintiff 's leg; that the driver pulled 
on the horses as hard as a man could pull after the man was struck, 
and that was the only time his attention was attracted to him. 

Edward C. Conelon says he was walking down West street about 
10 feet behind the plaintiff who staggered, walked zigzag, and that 
he was 10 feet behind at the north curb of Jay street; that the plain- 
tiff went right on to the cross-walk ; that at that time he thinks the 
team was 50' feet to the east but later modified that ; that the right- 
hand wheels of the truck when the collision came, in an instant like 
a flash, were 10 feet from the north curb of Jay street ; that he heard 
a yell of warning from Jay street; that the horses were coming on 
an incline to the right, and swung apart as they struck plaintiff; 
that the horses jumped or were pulled to the left; that the mix-up 
came a little to the south of the center of Jay street, and he is sure 
plaintiff was on the cross-walk; that plaintiff walked right straight 
on, did not hait at ail until struck. He also says the plaintiff was 
not over 10 feet ahead of him when the impact came, and that he 
(witness) stopped on the corner because of it; that at that time they 
swung or turned south. The witness Perkins testified to hearing a 
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"hollering" at Jay street, and seeing a man with two packages stag- 
gering and bump against some one, and then drop his packages, al- 
so a truck; but a passing vehicle then eut off his view of what oc- 
curred. 

There was évidence that the plaintiff was intoxicated, given by 
the ambulance surgeon when he found him on the bench a few min- 
utes after the accident, and also from some of the physicians at the 
hospital, and évidence that he took one drink a short time before the 
accident. I am of the opinion that it was a fair question of fact 
for the jury whether the defendant's driver was négligent in running 
on or against the plaintifif; whether the plaintiff was chargeable with 
contributory négligence. The question of plaintiff's condition as to 
intoxication was important in at least three aspects of the case, as 
the court told the jury: First, as bearing on plaintiff's conduct and 
movements; second, on the question of his memory or recollection 
of the transaction; and, third, as bearing on the actions of the driver. 
It was not a collatéral matter, but one the défendant had the right to 
go into on the cross-examination of the plaintiff. The plaintiff de- 
scribed the transaction in which he was injured, and the défendant 
had the right to show, if he could, by plaintiff himself, that he was 
not in a condition to observe or remember; also that because of his 
intoxication he did strange and indiscreet and eccentric things such 
as a person about to meet him would not reasonably apprehend, and 
that his conduct was négligent and reckless. The jury was charged : 

"If the defendant's driver saw that the plalntifC was Intoxicated and liable 
to come In front of him, unable to care for himself, then he, the driver, was 
bound to exercise greater care on his part to avoid dolng the plaintiff injury. 
By being intoxicated the plaintiff forfelted no right to a safe street, or to hâve 
others exercise due care on their part towards him in using the street. • * * 
Defendant's driver was uuder no obligation to regulate his conduct so as to 
avoid Intoxicated persons in the street unless he knew them to be there. If 
the plaintiff moved In a way that was not reasonably to be anticipated by a 
careful and prudent man of Intelligence, and such movements were not antic- 
ipated by the driver, were unexpected, not reasonably to be apprehended, then 
the driver was not négligent in not foreseelng them, and providing or guarding 
against them or regulating his movements in anticipation thereof so as to avoid 
their conséquences. Now, gentlemen, it Is for you to say whether or not the 
plaintiff was under the Influence of llquor to such an extent that It affected 
his conduct, his movements, his memory hère, and, if so, to what extent? You 
hâve heard the évidence that he did take at least one drink a short time prlor 
to the accident, and you hâve heard the remark of one of the plaintiff's wlt- 
nesses hère that it occurred to him when he heard of this accident that the 
plaintiff was sober when he saw him about 2 o'clock p. m. that same day. 
Then you hâve also heard the évidence of his Injury, as to whether he was con- 
seious or unconsdous when removed to the hospital, the évidence of shock and 
concussion, and the description of the symptoms of shock and concussion. It 
is for you to say what the condition of this plaintiff as to sobrlety or intoxica- 
tion actually was, and how far it affected the actions and the movements of 
the plaintiff, and also those of the defendant's driver." 

There was no request to charge differently on that subject, but 
plaintiff's counsel excepted to the remark, "You hâve heard the évi- 
dence that he did take at least one drink a short time prior to the 
accident." Thereupon, after some little discussion as to the évidence, 
the court stated to the jury : 
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"You wlll remember exactly what Behreus sald. 1 do not. But the effeet 
of It was that it was one drlnk that he took there; that is the sum and sub- 
stance of It. Now, the plalntlffl hlmself bas Come here upoa the stand and he 
swears that he only took one drlnk that day. Mr. Hitchlngs; And he took 
that at the hôtel of Behreus. The Court: There is the one-drlnk évidence. 
Now, here Is a wltneSs who says he walked down behind him, and he bas de- 
seribed it ; I won't repeat It, beeause It Is not pleasant to repeat. Then, here 
is the évidence of the ambulance surgeons, and you heard what they sald. 
Now, notwlthstandlng what the other witnesses say who saw hlm, there Is évi- 
dence in the case whlch would justify you in flndlng that the plaintifC that 
day— that afternoon — took more than one drlnk. (This was excepted to.) The 
Court: But It is for you to say whether he dld or not. (This was excepted 
to.) The Court: I bave left it to you to say and conslder — of course to see 
a man, if you prove a man was staggering through the streets, even If you do 
not prove by somebody that they sold hlm llquor or somethlng — that they 
saw- him drlnk It, that fact alone Is évidence that would justify a jury in find- 
ing that he drank somethlng that was Intoxicatlng. (This was excepted to.)" 

The jury having come into court for further instructions, it was 
finally agreed by counsel that the jury should take the plaintiflf's évi- 
dence, and this led to a statement that the last time plaintifï was on 
the stand his évidence related solely to his taking one drink. There- 
upon a juror inquired, "Your honor, hâve we any right to ask where 
and how and in what manner he spejit his hour between three and 
four, about which there is no évidence?" Thereupon the following 
occurred : 

"The Court: Yes, sir. In the course of ail the évidence of others, there are 
some witnesses called to show the plaintiff was at certain places of business 
about two o'clock, perhaps they dlfCer somewhat about the hour, but it was 
about two. There is no direct évidence as to where he was or what he dld 
between that hour and the tlme he was at this hôtel. Mr. Hitchlngs: Tour 
honor Is in error. We had two witnesses who swore they saw hlm at Bâtes 
at three o'clock. Mr. Petrasch: Some sald between one and two, and some 
sald between two and three. The Court: There is a variation ; some of them 
varied. I think one man sald he thought it was near three o'clock. Mr. 
Hitchlngs: Two men sald they saw him at three o'clock. The Court: They 
sald, as I reclted In the charge, one man sald that he was sober at the time 
he saw him — ^perhaps he sald three o'clock. He sald when he heard of the 
accident that nlght, this particular witnesa — I bave forgotten his name — he 
sald that it occurred to hlm then that he was sober when he saw hlm. Now, 
other witnesses say, and you hâve heard them — the one that says he was fol- 
lowing behind him, and the two doctors at the hospital — they say he was In- 
toxicated. Now, then, gentlemen, as I hâve told you. If It Is true that a man 
Is Intoxlcated at a certain hour, even If you do not call witnesses who swear 
that they were présent and saw him drlnk before that, the jury bas the right 
to flnd if there waS any time or opportunity that he did drink somewhere 
before that. Mr. Hitchlngs: I want to take an exception to that. The Court: 
Beeause men do not become Intoxlcated on air even in the city of New York. 
You hâve a right to take cognizanCe of that fact So that you hâve a right 
to conslder whether or not he was at other places In gettlng at whether he 
was in point of fact Intoxlcated. Of course you should remember he says he 
took that one drlnk only. If you should conclude he did not take only one 
drink, but he had been drlnking, you may conslder how much he took, and 
what the effeet was on hlm. The question is whether he was intoxlcated, and 
there you wIU see [referring to the minutes of évidence handed the jury] 
what his évidence was as to Crossing the street. Mr. Hitchlngs: May I make 
a suggestion? The jury having asked for your honor's memory of the évidence, 
l ask your honor to state to them that Bâtes, who gave the testimony wlth 
regard to the fact, stated that he notlced that he was sober, and that at three 
o'clock there was not the sllghtest odor of liquor on his breath, and he had a 
conversation with him, and that Courtney, who was with hlm at the time. 
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stated the same thlng. The Court: It Is a question for you wlien he drank, 
how mucb he drank, if he was intoxicated, when he got It, and how long it 
takes for llquor to take hold of a man. You probably kuow, some of you, If 
not, I do not think it is Improper to say that science teaches that some men 
can drink a great deal more llquor than others wlthout showlng It, and It will 
affect some men much quicker than It wlll others. Xou hâve a right to con- 
sider ail that from your expérience and knowledge and gênerai leamlng. It 
mlght take some men — some might, perhaps, he able to take six or elght or ten 
drinks, and not show it. Other men might not he able to take more than one 
or two without showlng it. It is a matter for you to décide. Some men mlght 
take very blg drinks and not show It, and others would show It with small 
drinks. It dépends largely upon the tempérament. Those things you can con- 
slder, just how much and under what clrcumstances, It would take to make a 
man Intoxicated. The question Is, was he Intoxicated? That Is one question, 
of course. As I sald, it has an Important bearing, not only upon the conduct 
of the plaintiff himself, but upon the conduct of the driver la case he was 
under the influence of llquor whlch affected his action." 

Plaintiff's counsel excepted as follows : 

"Mr. Hltchlngs: I do want to take an exception to what you hâve sald 
about drlnking, beeause there Is no évidence in the case on that subject, no 
évidence how llquor affects men, no évidence In this case to show one drlnk 
wlll affect one man, and six drinks not another." 

This, of course, confined the exception to what the court remarked 
as to the effect of liquor on men. There was much évidence in the 
case as to the eiïect of liquor on men. But not specifically that one 
drink will aflfect one man and six will not affect another. There was 
évidence that plaintiff presented the "clinical picture of intoxication." 
"One drink will produce as much odor in the breath as twenty drinks." 
Dr. Warner gave pages of testimony of symptoms this man presented, 
and said they were symptoms of alcoholism — intoxication. Dr. Mar- 
shall said that liquor afïects the puise and température; and the in- 
dications or symptoms would dépend entirely on the amount of liquor 
the man could stand ; also that the more liquor he had drank the more 
pronounced the symptoms ; also, that the effect of one drink was dif- 
férent from that of more. The court referred the Jury to their knowl- 
edge and expérience on that subject, and to a fact of common knowl- 
edge, and what science teaches. The court remarked that "some might 
perhaps be able to take six or eight or ten drinks and not show it, other 
men might not be able to take more than one or two without showing 
it." 

This is ail that was excepted to. I do not think it was error, for 
this is a matter of common knowledge and expérience. There was évi- 
dence from four witnesses that this plaintiff was intoxicated, and that 
the odor of liquor was perceptible and strong, and that his talk was 
wandering and incohérent. One surgeon said it was a typical case 
of intoxication. One said he admitted he had been drinking, "said it 
was the first time he had taken anything in twenty years." There was 
évidence it could not hâve been taken within 10 or 15 minutes. There 
was no évidence he was a regular drinker, and there was évidence he 
was sober as late as 3 p. m. There was also some évidence of a médi- 
cal nature that some of the symptoms might bavé been caused by con- 
cussion of the brain. But the surgeons did not admit that there was 
concussion or any material injury to the head or brain. There are 
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some things of such common knowledge and expérience that I think 
a jury has the right to consider them, when pertinent, even if proof of 
such facts is not offered in the case, and such is the law, as, for in- 
stance, that one man will eat more than another ; that one man will en- 
dure more cold or more heat than another ; that some are stronger than 
others; that tobacco and drinks of liquor affect différent men differ- 
ently are matters of common knowledge. If proof is given that two 
men at a certain moment take the same sized drink of liquor from the 
same bottle and it is shown that one is intoxicated a half hour later, 
and that he has not drank in the intérim and had not drank before, is 
this proof that the other was also intoxicated, the same facts appear- 
ing as to his not having had further stimulants? Or may a jury say, 
and may the court say, the same sized drink affects différent men dif- 
f erently, and you may so fînd ? I think that the presumption is that a 
man is sober until shown to be intoxicated, and that when shown to be 
very much intoxicated a court or jury may infer from that fact alone 
and find that he has been drinking intoxicants ; also, that if it is proved 
that such intoxicated person took one drink, and his whereabouts and 
abstinence are not shown, and there was opportunity, it may fairly be 
inferred and found he took others. I do not think it necessary to prove 
that a man was actually found in a snow bank, an ice chest, or a place 
where the température was below freezing in order to justify a jury 
in fînding he had been in a place where things freeze when he is found 
with frozen feet and hands. "Courts may properly take judicial no- 
tice of facts that may be regarded as forming a part of the common 
knowledge of every person of ordinary understanding and intelli- 
gence." 16 Cyc. 853, 871, and numerous cases cited; Com. v. Peck- 
ham, 2 Gray (Mass.) 514; Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200; 
Murdock v. Sumner, 32 Pick. (Mass.) 156; People v. Maxwell, 87 
App. Div. 391, 84 N. Y. Supp. 947; Baker v. Hope, 49 Cal. 598 : Kier- 
nan v. Met. Life Ins. Co., 13 Mise. Rep. 39, 34 N. Y. Supp. 95. "Well- 
known facts concerning the phenomena of human life in its various 
forms need not be proved." 16 Cyc. 871. 

Courts and juries take judicial notice of the fact that gin and béer 
are intoxicants. Com. v. Peckham, 3 Gray, 514; Sothman v. State, 
66 Neb. 303, 93 N. W. 303. That the height of men is not eight feet ; 
"of facts officiai, scientific, or historical character." Hunter v. N. Y. 
& O. R. R. Co., 116 N. Y. 615, 621, 634, 23 N. E. 9, 10, 6 L. R. A. 
246. In this case the court said : 

"Courts may take judicial notice of facts which are a part of the gênerai 
knowledge of the country, and wblch are generally known, and hâve been 
duly authentieated in repositories of facts open to ail, and espeeially so of 
facts of officiai, sclentiflc, or historical character, and within this rule the 
court may take Judicial notice of the size and height of the human body." 

Courts should also take judicial notice of the fact "that swamps and 
stagnant waters are the cause of malarial and malignant fevers" (Leo- 
vy V. United States, 177 U. S. 636, 20 Sup. Ct. 803, 44 L. Ed. 914) ; 
and that the manufacture of wearing apparel in improperly ventilated 
and unsanitary and overcrowded apartments is likely to promote the 
spread of disease. State v. Hyman, 98 Md. 596, 57 Atl. 6, 64 h- R- 
A. 637. I think that thèse médical and scientific facts are not nearly; 
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as well known as that the same number of drinks of the same liquor 
aflfects différent men in différent ways, and that some men can drink 
much more than others without becoming intoxicated. This is not 
only a scientific and médical fact, but a physical fact as well, and as 
commonly known as that the sun rises in the east, or that water 
quenches thirst, and that food satisfies hunger, and that différent men 
demand and require différent kinds and amounts of food. Ail mat- 
ters of this kind are for the jury to consider without proof. Kiernan 
V. Met. Life Ins. Co., 13 Mise. Rep. 39, 34 N. Y. Supp. 95 ; Com. v. 
Peckham, 2 Gray. (Mass.) 514. "Jurors may act upon matters of com- 
mon observation within their gênerai knowledge without any testi- 
mony on those matters." 16 Cyc. 852, and cases there cited. 

The plaintiff's counsel took an exception to what the court said 
"about the plaintiff's seeing this truck coming right at him ; that if he 
undertook to cross that that was négligence." The court had made 
no such statement as that. What the court had said was : 

"I said, and I say again — I won't undertake to repeat. I won't turn to 
my charge, but I wlll glve the substance of it: If this plalntlff started to cross 
this Street there, and was going directly across, If he looked up and saw that 
team ten or twelve feet distant from hlm up Jay street to his left hand com- 
ing rapidly down, almost upon hlm, If he was then to the rlght of the off horse 
— which is the horse, you understand, on the rlght-hand side as you look at 
It from behind — If he was then to the rlght of that horse, that off horse, if 
he saw it. If the plalntlff saw that situation and appreclated It, if he then 
had time to stop and eould stop, could hâve stopped, and by stepping backward 
or doing anythlng to avold coming Into collision could hâve avolded the col- 
lision, but instead of doing that he wlllfully, knowlngly, stepped rlght for- 
ward in front of that team as It was coming towards hlm, It was an act of 
contrlbutory négligence on hls part which would defeat recovery. To that I 
jflve you an exception." 

Defendant's counsel excepted, but Mr. Hitchings, the plaintiff's 
counsel, said, "Nobody would except to that." The court immediately 
said: 

"If a person Is forced into a position of danger by the négligence or act of 
another, and In trylng to extricate himself from that position of danger. If in 
the hurry and excltement he makes a mistake, there is an error of judgment, 
and he don't choose the best way, even If there should.be, as I told you, a 
way of escape, and in the hurry and excltement and suddenness of the occur- 
rence there is an error of judgment, why, then, It is not contrlbutory négligence 
— that error of judgment is not contrlbutory négligence ; * • * and nel- 
ther is the plalntiff responslble and under the charge of contrlbutory négligence 
for a mère error of judgment on his part if he was forced — brought — into a 
place of danger by the act of the driver, and he did the best he could." 

The same proposition had been charged befôre with more care and 
strict accuracy. 

The court had said of plaintiff's contrlbutory négligence, if any, 
"this contrlbutory négligence must hâve occurred, in order to defeat 
recovery, after he saw the nearness of defendant's team, or ought to 
hâve seen it, and must hâve consisted in some act of commission or 
omission on his part without which the accident would not hâve oc- 
curred." But irrespective of that, the court, on the exception being 
taken and the ground stated by counsel, said, "Gentlemen, he said that 
in the beginning," and then stated what the plaintiff said later, and 
160 F.— 11 
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plaiijtiff's counsel said, "That is undoubtedly true." This was an ac- 
quiescence in what the court said on that subject. 

The plaintiiï's counsel tooli an exception to what the court said 
about thç passing car at the time of the accident. Berkowitz, as we 
hâve seen, said that a car passed as the driver was coming down Jay 
Street and was near the crossing, and that the driver turned south to 
avoid it ; that if he had kept on he vifould hâve struck the car in about 
the center. That came from plaintiff's witness. The driver says he 
did not notice the car. The défendant was entitled to the benefit of al! 
the évidence in the case; to hâve every issuable and pertinent fact 
found in his; favor if there was crédible évidence to sustain it, and the 
jury was satisfied of its truth. He was entitled to the benefit of this 
évidence. On that subject the court charg-ed, and correctly : 

"There Is évidence from one of plamtiff's wltnesses, Berkowitz, that there 
was a car passing up West street at this time, and that if the défendant'» 
driver had not turned south he would hâve run into it. The driver says he 
dfd not see the car. Still, gentlemen, he may hâve seen it, and It may hâve 
atfected his conduct, and he may hâve forgotten it. If to avoid the car he 
uecessarily turned south of the center of Jay street, then such turning was 
not négligence unless he saw, or ought to hâve seen, that in so dolng he would 
ran into the plaintifC. You are not bound to flnd a fact in favor of or against 
either party for the reason a witness called by hlm has testifled it was so. 
On ail the évidence In the case you are to ascertaln what the actual truth is 
— what actually did occur. Neither the plalntifC nor the defeudant's driver 
may now remember correctly just what they did see or what did actually In- 
fluence and détermine their course and conduct." 

It would be a monstrous proposition to hold that the jury was 
bound to find that Foster did not see the car and turn to the south side 
because of it for the reason he was called by the défendant, and says 
he did not see it when Berkowitz says the car was directly in front 
of him, and that he would hâve gone into it if he had not turned. 
Several years hâve gone by, and it is not at ail strange that witnesses 
vary in their descriptions, and in ail human probability the eyewitness- 
es hâve forgotten many of the important détails of that transaction. 
I doubt if either the plaintiff or the driver could hâve correctly told 
what he saw, or ail that influenced his conduct, a week or a month 
after the transaction. If the plaintiff's case is to stand solely on his 
own statement of what transpired, under the décisions of the Court of 
Àppeals of the state of New York, he cannot recover. Bambace v. I. 
S. R. Co., 188 N. Y. 288. 80 N. E. 913 ; Lofsten v. B. H. R. Co., 184 
N. Y. 148, 76 N. E. 1035. See, also, Long v. U. R. Co., 122 App. Div. 
564, 567, 107 N. Y. Supp. 401. But he is entitled to the benefit of ail 
the légal évidence in the case, and neither court nor jury was bound 
to accept his statement as correct What did occur, what did influence 
and détermine conduct, was to be ascertained from the testimony of 
ail the witnesses. The jury was çautioned by the court that in refer- 
ring to the facts "it is not with any intention or purpose to tell you 
what your finding should be in regard to the facts or to intimate what 
I thinic in regard to the facts or what the évidence establishes. * * * 
You are judges of questions of fact." 

The plaintiflf's counsel also excepted to the charge that neither plain- 
tiff nor the driver had the right of way at the crossing, but that both 
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were bound to be cautious, etc. ; and requested the court to charge 
"that foot passengers upon a cross-walk hâve a right of way in préf- 
érence to vehicles on the street." That the court declined, and charged : 

"But I charge, gentlemen, If a driver of a team approaching a crosslng sees 
a person upon the cross-walk ahead, and sees that the person does not notice 
him, sees that they seem to be unconscious of it, why, then, It would be the 
dut? of that driver to slow up, to turn to one side. to use every précaution 
he could, everything reasonably possible to avold Injury, even to stopping." 

The court had before charged on that subject: 

"It was the duty of the driver to be on the lookout for persons crosslng that 
Street, and to apprehend that people would be or might be crosslng it, and 
hence it was hls duty to approach the crossing at such a rate of speed and 
with such care as would enable him, so far as reasonably possible, to avoid 
injuring persons lawfully crossing the street and exerclsing care on their part 
to avoid injury. Neither had a right of way as against the other, but both 
were under obligations to be watchful and cautious and to exercise ordlnary 
care at the cross-walk and in going upon and using the same, such as the elr- 
cumstances of the case demanded. Greater care was required if clrcumstances 
demanded it, and the greater the danger seen or apprehended or reasonably to 
be apprehended, the greater the care required of both the plaiutiflf and the 
driver. If the defendant's driver saw the plaintlfC crosslng the street, then, 
notwithstanding the fact that the plaintlff was himself négligent in attemptlng 
to cross the street ahead of the defendant's team, if he was, it was the driver's 
duty to do everything wlthln his power to stop or turn one slde so as to avold 
doing the plaintlff Injury. • * * A person on foot desiring to cross a city 
street bas a right to cross not only at the cross-walk, but wherever he pleases, 
and one driving horses upon the street Is bound to be watchful at ail points 
as well as at the cross-walks so as not to Injure a person crossing." 

This is the law as declared by the Court of Appeals of this state, by 
the courts of other states, and by common sensé. Barker v. Savage, 
45 N. Y. 191, 6 Am. Rep. 66; Elliott, Roads & Streets (2d Ed.) 911; 
Moebus V. Herrmann, 108 N. Y. 349, 15 N. E. 415, 2 Am. St. Rep. 
440; Brooks v. Schwerin, 54 N. Y. 343; Coombs v. Purrington, 42 
Me. 333 ; Boss v. Litton, 5 Carr & P. 407 ; Robinson v. R. Co., 48 
Cal. 409 ; Simons v. Gaynor, 89 Ind. 165. Says the court (Barker 
V. Savage, supra): 

"Footmen bave no right of way at a crosslng In a city street superior to that 
of vehicles. Each hâve the right of passage in common, and In its use are 
bound to exercise reasonable care for their own safety, and to avoid dOing 
injury to others who may be In the use of the right of way wlth them." 

If foot passengers hâve a right of way over vehicles at street 
crossings in the city of New York, ail other trafïic must cease. There 
would be such a blockade on many of its streets during many hours of 
each day as would bring business to a standstill. If that is the law, 
then the police of great cities interfère with the rights of foot passen- 
gers every minute of the day by holding them back to allow vehicles 
to pass over cross-walks. 

The plaintiiï contends that it was error to permit the défendant to 
contradict Berkowitz, a witness for the plaintlff, who claimed he saw 
the accident by showing his statements made on former occasions at 
variance with and contradictory of those made in the trial. Berkowitz 
was called by the plaintifï to describe the whole transaction of the 
collision, what immediately preceded it, and what followed, dbwn to 
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the time plaintiff was placed in the ambulance and on his direct ex- 
amination he purported to do so. On his cross-examination he was 
asked if he did not on the first trial, which took place in December, 
1906, State that he had not talked with any one representing plaintiff 
or défendant until he was subpœnaed a day or so before that trial. 
His answer was, "Yes, he is the only man I talked to." He then said 
he remembered that a Mr. Moskowitz called on him at his résidence 
in Seventh street on the evening of January 16, 1906. He was then 
shown a written statement, and asked if Moscowitz wrote it that day, 
and if he (Berkowitz) signed it. He said, "Yes; that is my signature." 
It was marked for identification "Defendant's Exhibit 1." He then 
said it was written in his house, but not in his présence, in another 
room ; that he made a statement to Moskowitz, and Moskowitz wrote 
something in another room, and then presented it to him, and he sign- 
ed it without reading it, and did not ask to read it. The court then 
ruled that defendant's counsel could not then read from the paper, 
but might frame a question, looking at it, so as to lay a basis for its 
introduction ; that he might use the paper in framing his questions and 
ask if he said so and so to Moskowitz. The plaintifï's counsel again 
objected to any reading from the paper, or to the framing of any ques- 
tions from the paper. The court said : 

"The objection Is overruled. He can frame his questions from anythlng he 
pleases ; but [addresslng the jury] you are not to understand, gentlemen, he la 
reading from that paper. He has a rlght to use anythlng he pleases In fram- 
ing his questions." 

Berkowitz was then asked certain questions as to what he stated to 
Moskowitz regarding the accident, and when defendant's counsel was 
questioning him as to what he said, as to where plaintiflf was when he 
first saw him at the time of the accident, he asked, "Q. Don't you re- 
member, Mr. Berkowitz, that at the first trial the court asked you — " 
Hère the plaintiff's counsel objected, and the court ruled as follows : 

"Mr. Hitchlngs: I object, If your honor please, to any attempt on the part 
of this counsel to eontradlct or Impeach the testlmony of this witness upon 
thls collatéral matter whlch he has brought out for the flrst time, elther from 
the former hearlng of testlmony or In any other matter. The Court: It Is 
not a collatéral matter at ail. Thls witness Is hère to testlfy what he saw 
there on the occasion of that accident. Thls witness has been swom twlce 
before, and admlts he had a conversation wlth Mr. Moskowitz on the same 
Bubject as to thls accident, and what he saw and what occurred there. It Is 
not a collatéral matter at ail. He has a rlght to ask him if on elther of thèse 
occasions, or any other occasion, he said anythlng in regard to those trans- 
actions, and what It was, and unless he admits It, if he dénies It, or even gays 
he don't remember, they may then call wltnesses to show he said something 
In regard to this accident whlch varies from what he now testlfles to hère." 

To this ruling the plaintiff excepted. The witness was then asked 
several questions as to what he said to Moskowitz, and he either de- 
nied making the statements, or said he did not remember. The de- 
fendant's counsel did not offer the paper at that time, and closed his 
cross-examination having laid a foundation for calling Moskowitz, 
and showing what Berkowitz said, and also laying a proper foundation 
for putting the paper (Exhibit 1) in évidence. 

On redirect examination the plaintifï's counsel started in to inquire 
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about the signing of the paper, but the court ruled that it was not in 
order at that time; that neither the paper nor its contents were in 
évidence, and there was no évidence as to what Berkowitz said on that 
occasion ; that the questions had been asked to lay a f oundation, but 
that if it would be of any convenience the plaintifï might go fully in- 
to that transaction then. Thereupon the plaintiflf's counsel said, "I 
will take your honor's suggestion." He then went into the matter 
with Berkowitz as fully as he desired. Berkowitz by consent of ail, 
and at 'the suggestion of the court, was recalled and described the 
passing car and some other matters. On the part of the défense Mos- 
kowitz was called and identified the paper; said that Berkowitz made 
the statement, and he wrote it from what Berkowitz said who was sit- 
ting next to him; that he then read it over to Berkowitz pointing to 
each word with his pen; that he read it correctly; that Berkowitz 
then signed each page and assented to its correctness. The paper was 
then offered and read in évidence, under plaintifï's objection that it 
was a collatéral matter and gone into by défendant. This was not a 
collatéral matter, and did not relate to a collatéral matter. It was 
a statement by Berkowitz as to the very transaction in question, and 
which he had described on his direct examination as a witness for the 
plaintifï, and was at variance with and contradictory of that évidence 
in nearly every important particular. The défendant had the right 
to impeach him by showing that he had made statements, oral or in 
writing, out of court contradictory of or at variance with or inconsist- 
ent with those he made in court, so far as they related to that transac- 
tion ; his attention having been called to time and place and he having 
been asked whether or not he made such statements, whether oral or 
written. This is elementary in the law of évidence. 13 Abb. N. Y. 
Cyc. Dig. ; Doyle v. N. Y. E. & E. Infirmary, 80 N. Y. 631 ; Homer 
V. Everett, 91 N. Y. 641 ; Maher v. N. Y. C. & H. R. R. Co., 20 App. 
Div. 161, 46 N. Y. Supp. 847; People v. Schuvler, 106 N. Y. 298, 12 
N. E. 783; Chesbrough v. Conover, 140 N. Y. 382, 35 N. E. 633. 
People V. Brockett, 85 Hun, 138, 32 N. Y. Supp. 511; Jamieson v. 
N. Y. & R. B. R. Co., 11 App. Div. 50, 42 N. Y. Supp. 515; Lennon v. 
N. Y. C. & H. R. R. Co., 65 Hun, 578, 20 N. E. Supp. 557 ; Gilbert 
v. Sage, 5 Lans. 287, aiïàrmed 57 N. Y. 639. Of course he must first 
be interrogated as to his statements (McCulloch v. Dobson, 133 N. Y. 
114, 30 N. E. 641), and if it be in writing as to that (Speyer v. Stern, 
32 N. Y. Super. Ct. 576 ; Stephens v. People, 19 N. Y. 549 ; Everson 
V. Carpenter, 17 Wend. 419). See, generally, cases cited in 13 Abb. 
Cyc. Dig. p. 928. 

In Smith v. L. V. R. Co., 177 N. Y. 379, 69 N. E. 729, the con- 
tradiction was as to a collatéral immaterial matter; the question of 
the ringing of the bell at a point several miles distant from the ac- 
cident. The défendant read the évidence of the witness on a former 
trial as to the ringing of the bell, etc., at the crossing — the place of 
the accident. Thereupon plaintifï read the évidence of the witness on 
such former trial as to the ringing of the bell, and that it did ring at 
the point several miles distant from such crossing, an irrelevant mat- 
ter as the court said. This was not a part of the tes gestas; the 
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défendant had not gone into it in any way. Then the plaintiff was 
permitted to call witnesses to contradict the witness by showing the 
bell did not ring at that distant point, an irrelevant matter. This 
was Clearly error. The court said : 

"If défendant upon thls trial had called theenglneer to testlfy that the 
bell was automatlc, and was started at Rochester Junctlon and continued to 
ring until after the accident, plaintiff would hâve had the rlght, undoubtedly, 
of contràdlctlng thls testimony by calling witnesses to testlfy that at an tn- 
termediate point the bell was not In fact rlnglng. But défendant did nothlng 
of the klnd." 

In the case now before the court Berkowitz testified as to the whole 
accident, the res gestse, in behalf of plaintiff. Thereupon he was 
cross-examined as to that identical transaction, the main question in 
the case, and as -to his former statements, oral and in writing, as to 
it. Then, he having denied making such alleged contradictory state- 
ments as to such accident, or said he could not remember, the défend- 
ant had the right and was permitted to show by Moskowitz that he 
did. Smith V. Lehigh V. R. R. Co., 177 N. Y. 379-382, 69 N. E. 
729, is in point, showing that the ruling of this court was correct. On 
the trial the following occurred on the redirect examination of the 
witness Berkowitz and before plaintiff had rested his case : 

"Q. Mr. Berkowitz, at the speed this man was drlvlng, wlth the load thar 
he had on, the team of horses that he had, in what distance ought he hâve 
been able to stop that truck? Mr. Petrasch: I object to that. (Objection 
sustalned. Exception by plaintiff.) Q. Wlthln what distance could you hâve 
stopped the truck on Jay street In the situation of thls man, and wlth a slmilar 
load on? Mr. Petrasch: I object to that as Incompétent, Irrelevant and 
spéculative. (Objection sustalned. Exception by plaintiff.) Q. Hâve you 
driven on that street wlth trucks of a slmilar klnd, and loaded as heavlly 
as that truck was loaded? A. Tes, sir; plenty of tlmes, four or flve, six, ten 
times a week. Q. Hâve you stopped those trucks and started those trucks 
on the streets of the clty of New York and on slmilar grades to that on Jay 
street? A. Yes, sir. Q. You knew the speed and saw the speed at which thls 
man was driving on that day, did you? A. Yes, sir. Q. Wlthin what dis- 
tance could you hâve stopped a team of horses loaded as that team was load- 
ed, had you attempted to stop It? Mr. Petrasch: I object to that, If your 
honor please. (Objection sustalned. Exception by plaintiff.) Q. Is It or Is 
it not a fact that such a team of horses and such a truck loaded as that was 
could hâve been stopped wlthln two feet? Mr. Petrasch: Objected to as lead- 
ing in form, trylng to put In the mouth of the witness what has hltherto been 
sustalned. (Objection sustalned. ISxceptlon by plaintiff'.)" 

It is claimed that this was error. I think not. Even if it was, 
it was harmless, as plaintiff proved by Poster, making him his own 
witness on that subject, that he could stop in 15 or 30 feet, and he 
called no other witness on that subject. But there was no error in 
the ruling. The fiirst question called for an opinion as to what Pos- 
ter, the driver, ought to hâve been able to do. The second question 
called for an opinion to what the witness Berkowitz could hâve donc, 
and the third called for an opinion as to what he (Berkowitz) could 
hâve done. The fourth, and last, called for an opinion, and was lead- 
ing and suggestive, on which ground it was objected to, and did not 
contai n any statement of ail the facts on which a proper and legit- 
imate opinion could be expressed. It made no référence to the grade 
or condition of the street, time, or place, or speed of the team, and it 
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called for an opinion, suggested and invited, as to whether such a 
team and such a truck, loaded as it was, could hâve been stopped with- 
in two feet regardless of the means employed or of place or of the 
speed of the team or grade of the street. There was no évidence that 
Berkowitz knew how it was loaded, or how heavily it was loaded. 
At that time there was no évidence in the case as to the weight of the 
load. If matter of opinion at ail, the question should hâve assumed 
the existence of the team, the trnck, the load, the weight of the load, 
the grade of the street, as to which, at that time, there was no évi- 
dence whatever, a driver, and, on those assumptions, inquired the 
time required to bring the team and truck to a standstill or stop. 
1 Wigmore on Evidence, § 672, where the rule is fully and well stat- 
ed; Gall v. Gall, 27 App. Div. 173, 50 N. Y. Supp. 563; Abb. Trial 
Brief, Civil Jury Trials (2d Ed.) 144; O'Neil v. The Drv Dock. 
East B. & B. R. Co. et al., 129 N. Y. 125, 129, 29 N. E. 84, 26 Am. 
St. Rep. 512. In the O'Neil Case, supra, the question specified the 
conditions and facts upon which the opinion was based with particu- 
larity. The Court of Appeals said : 

"This belongs to a dass of questions net much to be encouraged. The an- 
swer to such a question can be of but little service to jurors. They are gen- 
erally well acquainted with such common things as truclss and horses, and the 
power, actions, and capacity of horses which, particularly in the city of New 
York, are constantly open to observation. Yet we cannot say that the expert 
wjtness did not linow more about the sub.lect of Inqulry than ordlnary jurors 
can generally be supposed to know. The question is barely compétent, and 
probably was not harmful ; and the judgment should not therefore be reversed 
because the judge allowed It to be answered." 

This was équivalent to stating that such opinion évidence, even when 
the question is properly framed and assumes the facts shown by the 
évidence as the basis for the opinion, is incompétent and improper. 
The court said it was "barely compétent" and "probably was not 
harmful" — that is, it was a harmless error to admit the évidence. 
Clearly, it was not proper to allow Berkowitz to speculate or guess, 
or tell what he could hâve donc or what the driver ought to hâve 
been able to do or might hâve donc, and when the desired answer 
was suggested the question was clearly improper. In this case the 
jury was as compétent to judge of the time required to stop as was 
Berkowitz when ail the facts appeared. It is common knowledge that 
some horses will stop at the word "Whoa," while others will not; 
some will stop by a sudden pull of the reins, while others will not. 
Assume that thèse horses would stop at word of command or at a sud- 
den pull up, or at both, and the stop would be almost instantaneous ; 
say, two seconds on a level grade. Six miles per hour was the rate 
of speed Berkowitz had stated, and this meant about 18 feet of ad- 
vance in 2 seconds, enough to run onto the plaintifif after the driver 
made any attempt to stop. This makes no allowance for the momen- 
tum of the team, and 7 or 8 tons of load behind them on a down 
grade, going at the speed stated. There was no évidence as to the 
efifect of such load under such momentum on such a team. In the 
absence of proof of the facts which subsequently appeared such opin- 
ion would hâve been surmise and spéculation, and not founded on 
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a proper basîs. It is a self-evident fact, on the driver's own state- 
ment, that after he saw plaintifï, and tried to stop, it was impossible 
to do so in time to prevent running over his leg; and that if he did 
not see the plaintiff when he ought to hâve seen him according to 
plaintiff's statement — that is, 40 to 80 feet away — he had an abun- 
dance of time to stop before reaching plaintiff. The driver said he 
could stop, and that he did stop, within some 17 to 25 feet; that is, 
on the fîrst car track, 17 feet from the curb of West street. In no 
possible view was the opinion évidence material. The claim of the 
plaintifï was that the driver made no efïort whatever to stop; the 
claim of the défendant was that the driver made no effort to stop un- 
til the plaintiff was at the pôle some 10 or 12 feet from the front 
wheels. The question was, ought the driver to hâve made an çffort 
to stop sooner, it being conceded he could hâve done so? But in no 
event was either question compétent or proper. AU the facts should 
hâve been before the jury, including weight of truck, character of 
horses, weight of load, grade of street, speed, etc., and then it was 
for the jury to détermine whether or not he was négligent in not 
stopping sooner. Harley v. Bufifalo C. Mfg. Co., 142 N. Y. 31-38, 
36 N. E. 813 ; Schneider v. Second Ave. R. Co., 133 N. Y. 583, 587, 
30 N. E. 752; Roberts v. N. Y. El. R. Co., 128 N. Y. 455, 464, 
,38 N. E. 486, 13 L. R. A. 499 ; Van Wycklen v. City of Brooklyn, 
118 N. Y. 424, 429, 24 N. E. 179, 181, etc. 
In this last case the Court of Appeals said : 

"To render the opinions of wltnesses compétent as évidence, tlie subject 
must be one of science or skill, or one of which observation and expérience 
liave given opportunity and means of knowledge, wtiich exlst In reasons ratlier 
than descriptive facts, and therefore cannot be Intelligently communlcated to 
others, not familiar with the subject, so as to possess them with a full under- 
standing of It Such testlmony cannot be resorted to, therefore, where the 
facts can be placed before a jury, and they ' are of such a nature that jurors 
generally are as compétent to form an opinion In référence to them as witness- 
es. In an action to recover damages for injuries alleged to hâve been caused 
by négligence or wrongful acts of the défendant, expert testlmnoy, to be com- 
pétent, must be based on évidence in the case, and confined to tlie causes of 
the tnjury eomplalned of." 

What is there of science or skill in the mère stopping of a team 
that is not perfectly familiar to a jury? But when we come to a team 
with a load of seven or eight tons on a down grade going at a speed 
of seven or eight miles per hour, we hâve a différent question. It 
then becomes a question of the holding power of the team, and its 
ability to overcome the momentum of the load; the momentum it 
bas gained, and which must be overcome on such a grade. Hence 
the opinion to be compétent at ail must be based on ail the facts, 
especially the most material ones — the weight of the load, the grade, 
the speed, the size and strength of the team, etc. If a question of 
dynamics — how much time it would require for one force to overcome 
another on such a grade — then it was ail-important that ail the facts 
be given the witness, and his opinion based thereon. If a matter of 
expérience and observation, then equally important that the answer 
be based on the facts as they actually existed. Opinion évidence is 
to be received with care and caution, and must come from those hav- 
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ing expert knowledge on the subject and be based on well-defined 
?acts. If the witness had been asked how long it takes to stop a team 
■with such a load on such a grade at such speed he would hâve been 
allowed to answer, assuming there was proof that he knew from ex- 
périence. That would bave called for a statement of fact which would 
hâve been proper for the jury to consider in connection with the other 
évidence in the case in determining whether the driver did ail he rea- 
sonably could to stop when he discovered the plaintifï. But later 
on, when the facts and the conditions had appeared, the plaintifï, on 
the time required to stop the team, made Poster his own witness, and 
proved that he could stop vvithin 15 or 20 feet. Plaintiff's counsel 
also made the witness Charles T. Canfield his own, and on that sub- 
ject was allowed to show that on a level and going at a walk this 
truck could be stopped within 10 feet ; on a down grade at a speed of 
six miles an hour, he was not asked. The évidence was permitted 
when the situation as to load was before the jury. He then called no 
other witnesses on that subject. 

Plaintifï insists there was prejudicial error in allowing contradic- 
tions of the testimony of John Lynch, a witness for the plaintifï. 
Lynch testified he did not see the accident happen, but went to plain- 
tifï when on the bench at corner of Jay and West streets immediately 
after the accident ; that he was then unconscious ; that he went with 
the ambulance to the hospital riding on the tailboard; that he saw Dr. 
Warner, the ambulance surgeon, and saw him inject something into 
plaintifï's leg before he was put into the ambulance ; that the surgeon 
dressed the leg in some way on the corner ; that plaintifï's head was 
then bloody; that he went into the hospital with the plaintiff when 
carried in ; that he stayed there 10 or 15 minutes. On cross-examina- 
tion he was asked if he was asked by one Loder, in November, 1906, 
what he knew about this case, and replied he knew nothing about it. 
He said, "I don't rememb'^- anything about it; I didn't see nobody." 
He was also asked if he said he did not know anything about this ac- 
cident. He replied he did not remember. He was also asked if in 
January, 1907, he told Loder at a place mentioned that he did not 
reach the place of the accident until after the man had been carried to 
the sidewalk, and knew nothing more about the accident. Whether 
the plaintifï was conscious or unconscious when on the corner was a 
very material matter, also whether or not his head was bloody. Dr. 
Warner said he was conscious, and described how he talked, and seri- 
ous injury to the head was denied. This bore on the important ques- 
tion of intoxication. Plaintifï claimed the doctors mistook concussion 
and its évidence for intoxication. The witness Lynch said he was un- 
conscious and he saw blood on his head. Lynch also said on direct 
examination he went to the hospital. Lynch immediately after accident 
arrested the driver. The question whether he went to the hospital 
bore on his knowledge of the plaintifï's condition. He said it was his 
duty to go to the hospital. and also to take the driver to the station 
house. The défendant claimed he took the driver to the station house 
and did not go to the hospital, and did not examine the plaintifï 
or see enough of him to say whetlier lie was conscious or unconscious 
at the corner — or notice his head. As bearing on the consciousness 
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of the plaintiff Lynch was also asked if, when he left the hospital, he 
did not hâve the name of plaintiff, etc., seeking to show that plaintiff 
was conscious and gave it with other information. Benjamin C. Loder 
was called to show that in November, 1906, he saw Lynch, and had 
a conversation with him in which Lynch stated he (iid not see and knew 
nothing about this accident. If Lynch said to Loder that he did not 
see and knew nothing about the accident, it was a statement incon- 
sistent with and contradictory of his évidence on the trial that he saw 
the plaintiff on the corner, and that his head was then bloody and 
that he was then unconscious, and that he went with him to the hospi- 
tal. If he saw ail that he knew something about the accident, even if 
he did not see the actual collision. 

The fact that Loder saw Lynch and conversed with him, and that 
Lynch made the statement referred to, was therefore compétent. It 
was compétent also to show by Sergeant Hulse that Lynch was at the 
station house with Poster at 4 :25 p. m. of the day in question, and gave 
certain data, which, as was claimed, he got from plaintiff and could 
not hâve obtained elsewhere. If at the station house, he could not 
hâve been at the hospital, and, if he got the data from the plaintiff 
a few minutes after he was injured, it is not probable he was uncon- 
scious. It ail legitimately tended to weaken the statement of Lynch 
that the plaintiff was unconscious after the injury. The défendant was 
also permitted to show that Berkowitz made a statement to one Singer, 
in substance, that he was going to testify for the défendant, "We 
drivers ail stick together," his attention having been called to it on 
his cross-examination and he having admitted a talk, but said he did 
not know whether he said it or not. If he said it, it was of consé- 
quence as bearing on his truthfulness. If his then attitude was he 
would testify for défendant so as to "stick by," support, or défend, 
a fellow driver it affected his credibility. If he made the statement to 
mislead it had the same effect. If it was true that there was such an 
arrangement, then it was an évidence of moral obliquity, and legiti- 
mately affected his credibility. In any aspect, it was compétent, for 
his évidence on the direct examination was anything but favorable to 
the défendant. The statement related to the évidence he was to give, 
and his reasons for giving it. So it was compétent and proper to show 
that Berkowitz, without invitation, or other business than to tender 
himself as a witness, visited the defendant's place of business after the 
accident, and left a slip of paper with his name and address. His 
attention was called to this suspicions circumstance, and he denied it, 
claiming he gave the paper to Foster. When a person cornes into 
court as a hostile witness, and gives damaging testimony against a 
party to the litigation, I think it compétent to show he has stated out 
o{ court that his testimony would be favorable to that party, and that 
he has voluntarily visited the business place of such party, and left his 
name and addreSs. It may be that his purpose and intent were hon- 
est; that he was prompted by a virtuous désire to see justice donc; but 
att intelligent court and jury might properly draw other inferences of 
a différent nature. His conduct in this regard while posing and pro- 
posing as an eyewitness to the transaction favorable to the défend- 
ant, are as proper for the considération of the court and jury, in view 
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of his testimony on tlie trial, as his actual conduct and demeanor on 
the witness stand. As ail this related to his conduct in respect to this 
case, and his évidence to be given in the case in référence to this trans- 
action the défendant was net concluded by his answers, or déniais, or 
want of recollection on cross-examination. This was not a collatéral 
matter. Not called on the one side to whom he had declared himself 
and his testimony favorable, he appears as a damaging witness on the 
other side. The évidence with what he did on the trial tended to 
show bias — hostility — on the part of the witness. Suppose Berkowitz 
had oiifered to testify in behalf of défendant for a certain amount of 
money, and he had denied it on cross-examination, could or could not 
défendant hâve proved that he actually did? That ail this évidence 
was compétent and proper is fully shown by People v. Webster, 139 
N. Y. 73, 85, 86, 34 N. E. 730. 

Failure to remember, and saying, "I do not recollect," does not 
prevent showing by others that the witness did make the statement and 
do the act alleged. Crowley v. Page, 7 C. & P. 789 ; Sloan v. N. Y. 
C. R. Co., 45 N. Y. 125 ; Weeks v. Fox, 3 Thomp. & C. 354 ; Kelly 
V. Cohoes K. Co., 8 App. Div. 156, 40 N. Y. Supp. 477. Acts and déc- 
larations of the witness tending to show hostility may be inquired into 
on the cross-examination of a witness, and, "if denied, he may be 
contradicted by other witnesses." 1 Greenleaf on Ev. (Redfield's Ed.) 
§ 450 ; Brink v. Stratton, 176 N. Y. 150, 68 N. E. 148, 63 L. R. A. 
183; People v. Brooks, 131 N. Y. 321, 30 N. E. 189; Atwood v. 
Welton, 7 Conn. 66; Cooley v. Norton, 4 Cush. (Mass.) 93; Newton 
V. Harris, 6 N, Y. 345 ; Com. v. Byron, 14 Gray (Mass.) 31. Evidence 
as to bias, etc., is not collatéral. Shultz v. Third Ave. R.. Co., 89 N. 
Y. 242. It is not even necessary to cross-examine on the subject be- 
fore giving such évidence. Same cases. It is not necessary that the 
déclarations or statements made out of court shall be absolutely con- 
tradictory of those made in court. It is sufHcient if they are incon- 
sistent therewith. Gilbert v. Sage, 5 Lans. (N. Y.) 287, affirmed 57 
N. Y. 639; Porter v. McGrath, 41 N. Y. Super. Ct. 84; Briggs v. 
Wheeler, 16 Hun, 583 ; Stape v. People, 85 N. Y. 390. Hence it may 
be shown that in giving the alleged statement sworn to on prior oc- 
casions a material part of it was omitted by the witness. McAndrews 
V. Santee, 7 Abb. Prac. (N. S.) 408 ; Id., 57 Barb. 193. 

I hâve carefully gone over the entire case, and find no prejudicîal 
error. The motion to set aside the verdict and grant a new trial is 
therefore denied. 



In re GILPIN. 

(District Cîourt, B. D. Pennsylvanla. March 13, 1908.) 

No. 2,474. 

1. BANKBTTPTCT— DiSOHAEQE Oï BANKEUPT— PROHIBITION AOAINST— BORBOW- 

ING MoNEY UNDEB FaLSE REPBESENTATION. 

One borrowlng money obtalns "property"' on crédit, withln Bankr. Act 
July 1, 1898, c. 541, § 14, cl. b (3), 30 Stat. 550 (U. S. Comp. St. 1901, p. 
3427), as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. 
Comp. St. Supp. 190T, p. 1026), forbidding the discharge of a bankrupt who 
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bas obtalned property on crédit upon a matertaily false statement la 
writing, etc. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp 
5693-6728 ; vol. 8, pp. 7768-7770.] 

2. SaME— INTENT TO DEFBAUD— EteSENTIALITY. 

Bankr. Act July 1, 1898, e. 541, § 14, cl. b (S), 30 Stat. 550 (U. S. Comp. St. 
1901, p. 3427), as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat 797 (U. 
S. Comp. St. Supp. 1907, p. 1026), forblddlng the diseharge of a bankrupt 
who lias obtained property on crédit upon a mater ially false statement 
in writing, does not regulre a consclous intent to defraud to prevent a 
discharge; and hence a bankrupt was not entitled to a discharge where 
he slgned a blank statement of bis flnanclal condition, whlch at hls di- 
rection bis bookkeeper flUed out and sent to a bank, -wbieh lent the bank- 
rupt money on the faith thereof, thougb, relying on the bookkeeper's 
honesty and accuracy, the bankrupt did not actually know of the ma- 
terial falsity of the statement and did not conseiously intend to deceive 
the bank. 

3. Same— Time op Loak— Effect. 

Where a bank lent bankrupt $10,000 on the falth of a materially false 
written statement of hls flnanclal condition, it is Immaterial, as affecting 
the bankrupt's right to a discharge within Bankr. Act July 1, 1898, c. 
541, § 14, cl. b (3), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as amend- 
ed by Act Feb. 5, 1903, e. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, 
p. 1026), forblddlng the discharge of a bankrupt who bas obtained prop- 
, erty on crédit upon such a statement, that $7,500 of the money was lent 
more than four months before the pétition in bankruptcy was filed, where 
$2,500 was actually advanced within such perlod, thougb It be necessary, 
to prevent a discharge, that the property be obtained within such perlod, 
which Is not declded. 

4. Same— BuEDEN or Proof. 

Though generally the burden Is on a créditer to sustaln hls opposition 
to the bankrupt's discharge, the rule does not apply where the question 
presented is one of law, e. g., the construction of a statute, and not one 
of fact 

5. Same— "False"— DEFINITION— "False Oath." 

"False," as used in Bankr. Act. Act July 1, 1898, c. 541, § 14, cl. b 
(3), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as amended by Act Feb. 
5, 1903, c. 487, i 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1026), for- 
blddlng the discharge of a bankrupt who bas obtained property on crédit 
upon a materially "false" statement, means no more than "not true," 
though the word Is flexible, and sometlmes means "incorrect," and some- 
f'ies comprehends wlcliedness or fraud, as in section 29, where the term 
"taise oath" means a corruptly false oath, such as would subject affiant 
to a prosecution for perjury. 

[Ed. Note. — For other définitions, see Words amd Phrases, vol. 3, pp. 
2654, 2655.] 

In Bankruptcy. Certificate of référée concerning objections to dis- 
charge of bankrupt. 

John G. Johnson and J. Wilson Bayard, for bankrupt 
William T. Wheeler, for objecting créditer. 

J. B. McPHERSON, District Judge. The question certified by the 
référée requires the court to détermine whether clause b (3), § 14, of 
Act July 1, 1898, c. 541, 30 Stat. 350 (U. S. Comp. St. 1901, p. 3427), 
amended by Act Feb. 5, 1903, c. 487, § 4, 33 Stat. 797 (U. S. Comp^ 
St. Supp. 1907, p. 1026), which forbids the discharge of a bankrupt 
if he has "obtained property on crédit from any person upon a ma- 
terially false statement in writing made to such persor for the purpose 
of obtaining such property on crédit," should be construed to mean, 
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that a conscious întent to defraud must be présent. There is no such 
language in the clause, but in a récent case it bas been held that the 
requirement of a fraudulent intent should be implied. Before consid- 
ering what the clause means, the facts of the pending controversy may 
be stated. They are thus set forth in the report of the learned référée : 

"The banknipt was engagea In the construction of buildings at Baltimore, 
In places near New York City, and at Philadelplila. Hls main office was lu 
Philadelphia, where hls books were kept by a bookkeeper employed by tiim. 
It Is net proved how long this bookkeeper had been In the employment of the 
bankrupt before the bankruptcy. 

"The bankrupt was chiefly engaged In the actual supervision of the build- 
ing work he was undertaking, and paid llttle or no attention to his books. 
He collected money, paid notes, and in a gênerai way knew the condition and 
.progress of each of his building contracts. He Intrusted the keeplng of hls 
books to a bookkeeper, and In September, 1905, the posting of the books was 
some months behind. 

"In September, 1905, the bankrupt went to the Merchants* National Bank 
at Philadelphia and stated that he wlshed to open an account, and that he 
would require accommodation not to exceed $10,000. The bank Informed 
him that they would Uke to hâve a statement, and gave hlm one of thelr 
blank forms to be fllled out and signed by him. Thls form the bankrupt took 
to hii5 office, and there signed the same in blank, Instructlng hls bookkeeper 
to flll it out and send it to the bank. He signed It In blank befoire it was 
fllled out, for the reason that he was obllged to retum to Baltimore wlthout 
delay. He says he instructed the bookkeeper to glve him an exact statement 
for the bank, to which the bookkeeper replied that he could not, but that 
he would make an approximate statement and send It to the bank. The 
statement was made by the bookkeeper, upon It was wrltten the word 'ap- 
proximate,' and it was sent by the bookkeeper to the bank." 



Building Construction 
(Business.) 

(Branches.) 



The statement in full is as follows : 

Approximate Statement from 
Charles Gllpln, 

(Firm Name.) 
1314 Pennsylvanla Bldg., 
Phila., Pa. 
(Address.) 

For the purpose of procurlng crédit from tlme to time wlth the Merchants' 
National Bank, Philadelphia, Pa., for our negotlable paper, we submit the 
following as belng an approximate statement of our flnanclal condition on the 
28th day of Sept., 1905. 

In considération of such crédit, it Is hereby agreed that In the event of 
failure, or insolvency of the underslgned, ail obligations of the undersigned 
held by this bank shall become immedlately due and payable. 

LiabUltles. 
Notes payable for merchandise. . f 12,500 Oj 
Notes payable to own banks.... 15,000 00 

Notes payable for paper sold 

Notes payable for other accounta 

Open accounts 

Loans or deposits 

Mortgages or liens on real estate.. 

Accounts payable 37,620 00 

Other Uabilities, and of what 

composed 

Total liabllities 66,120 0« 

Net wortli 4S,6«9 27 



Assets. 

Casb on tand $ 7,964 27 

Cash in bank 

Notes recelvable, due from cus- 

tomers 

Notes recelvable, due from part- 
ners 

Notes recelvable, etber than 

aboyé 

Accounts recelvable, due from 

customers (good) 

do (doubttul) 

Accounts recelvable, due from 

partners 

Merchandise (bow valued lu 

shop) 

Real estate In name of flrm 

Machinery and flztures and tools 

Office flxtures 

Other assets, and of what com- 

yosed 



92,S25 00 



3,000 00 

4,600 00 
900 00 



Total »108,689W 



Total ^108,639 27 
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^ Contingent llabiïltles : Accommodation indorsements ; Indorsed notes recelv- 

able outstàndlng. 
Names in full df ail gênerai partners: Charles Gllpln. 
Names in full of spécial partners with amounts contributed by each, and un- 

tll when. 
Insurance on merchandlse, 
Insurance on real estate, 

Amount of annual business for présent year, approximate, $800,000. 
Dates of organization and expiration of partnership. 
Date bf last trial balance. 
Place: 1314 Pennsylvania Bldg. 
Date slgned: Sept. 28, 1905. Charles Gllpln. 

The ref eree's finding proceeds : 

"Thls statement was laid before the advisory commlttee of dlrectors of 
the bank, and afterwards before the full board of dlrectors, and the bank 
extended the accommodation desired, based upon the statement, and upon 
a note whleh the bankrupt was to obtain from one Stokes, of Baltimore, and 
place the same as collatéral with the bank. The note to be made by Stokes 
and placed as collatéral was never obtalned by the bankrupt for the bank. 

"About October 3, 1905, after the statement of September 28, 1905, had 
been flled with the bank and passed upon by its dlrectors, the bank dis- 
counted the note of the bankrupt for $7,500, due 30 days after date. This 
note was renewed on November 2, 1905, and on December 4, 1905, agaln re- 
newed, in part, for $6,500. On December 4, 1905, the bank also discounted 
a 10-day note of the bankrupt for $2,500. On the 9th day of February, 1906, 
the bank renewed the entire amoUnt then due, namely $9,000, for 30 days. 
The adjudication In bankruptcy was entered on February 26, 1906, and the 
bank holds the unpaid note for $9,000. 

"It Is not proved that in October, when the flrst note was discounted upon 
the faith of the statement, or at the time when either of the subséquent 
notes was discounted, the bank showed the statement to the bankrupt, or 
that he asked to see It; nor does It appear that the bankrupt ever saw the 
statement after he had slgped It In blank until after the proceedings in bank- 
ruptjçy had been commenced, 

"The statement showed assets $108,689.27 and Uabllitles $65,120, and a net 
worth of $43,569.27. Counsel for the bankrupt States In his brlef that 'as 
to the items whlch went Into that net worth It was materlally false and In- 
eonsistent with the books when Mr. Gllpln went into bankruptcy. The Item 
of cash on hand was much larger than the fact. The accounts recelvable 
were also stated at a larger amount than those accounts appeared upon the 
books, and the Items of Uability were each stated as smaller amounts than 
the books showed.' 

"The bankrupt, upon hIs examlnatlon in the proceedings upon application 
for disçharge, offered in évidence an approximate statement made by him of 
his financial condition on September 28, 1905. This statement in every Item 
dltfers from the statement made by his bookkeeper, whlch was sent to the 
bank, and upon whlch the bank relied In ^Iscojuntlng the bankrupt's notes. 
It is not necessary to state In détail the difCerence between the two state- 
ments. It is, perhaps, suÉBclent to say that as to the item of cash on hand, 
whlch, In the statement made by the bookkeeper and sent to the bank, Is 
stated to be $7,964.27, the Item of cash on hand In the statement made by the 
bankrupt and ofCered In évidence by hIm Is stated to be $2,504.92. The net 
worth of the bankrupt is shown by the statement made by the bookkeeper 
to be $43,569.27 and by the statement made by the bankrupt $45,698.09. 

"It is clearly proved by the évidence that it is Impossible to make up from 
the books a statement such as that whlch was made by the bookkeeper. 
The bookkeeper, although residing near Philadelphla, was not called by the 
objecting créditer, or the bankrupt, to explain the statement made by him, 
and it is useless to speculate upon the methods adopted by him to flil out 
the blank form with the particularity exhibited In It. 

"The approximate statement sent to the bank Is materlally false In ail its 
Items, and falls to coïncide with the statement made up by the bankrupt 
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and offered by hlm Ib évidence upon hîs èxamlnatloh In thè proceeding for 
discharge. The approxlmate statement made np by the bankrupt cannot be 
accepted In place of the approxlmate statement sent to the bank. The bank, 
In discountlng the notes of the bankrupt, relled upon the approxlmate state- 
ment slgned by the bankrupt and sent to the bank by hls direction. The 
bankrupt did not at any tlme make reqnest to see and examine the approx- 
lmate statement which hls bookkeeper had made up, but accepted the dis- 
count of hls notes allowed by the bank upon the faith of the approxlmate 
statement. 

"Although the bankrupt testifies that he dld not Instruct hls bookkeeper 
to make and send to the bank a false statement, and that hls Instructions 
were to make an exact statement of his condition, and, when told thls could 
not be made, then to make and send an approxlmate statement, and to mark 
the statement wlth the word 'Approxlmate,' nevertheless the discount of the 
bankrupt's notes was made and the money obtained upon a materlally falsé 
statement In wrltlng signed by the bankrupt, and wlthout examinatlon by 
hlm sent by hls direction to the bank." 

Thèse facts bring the case precisely within the words of clause (3), 
and prima facie would require the discharge to he refused; but the 
référée declined to sustain the bank's objection, and gave the foliow- 
ing reasôns for his ruling: » 

"Although the falslty of the statement sent to the bank has been prored, 
the fact that the bankrupt knew it to be false, or did not know it to be true, 
must also be proyed. The bankrupt has testlfled that he dld not direct the 
bookkeeper to make up an Incorrect statement, and that he had no reason 
whatever to suppose that he would not make a correct statement from the 
books. No évidence has been ofCered In contradiction of the bankrupt's tes- 
tlmony on this point. The bank dld not at any tlme exhlblt the statement to 
the bankrupt, or call hls attention to It In any way. The bookkeeper has not 
been called as a wltness. The burden of proof is on the objectlng credltors, 
and the proof must be strict and convlncing. There Is no évidence to sup- 
port the contention that the bankrupt knew, or had any reason to belleve, 
that the statement sent to the bank by the bookkeeper was false, or that 
the bankrupt Intended In any way to decelve the bank." 

Exceptions were filed to this report, but the référée dismissed them, 
adding the citation of Re Dresser (D. C.) 13 Am. Bankr. Rep. 616, 
144 Fed. 318, Id., 145 Fed. 1021, 74 C. C. A. 680, and Freyer v. Mc- 
Cord, 165 Pa. 540, 30 Atl. 1034, as authority for the foregoing con- 
clusion of law. He then gave, as an additional reason for overruling. 
the bank's objection, that clause (3) did not apply to the présent case 
at ail, because the borrowing of money was not the obtaining of "prop- 
crty" on crédit, within the meaning of the clause under considéra- 
tion. In support of this additional reason, he relied solely upon Re 
Pfaffinger (D. C.) 154 Fed.; 5^8 ; and this is no doubt a décision 
sqUarely in favor of his ruling conceming the scope of the word just 
quoted. The position that when a man borrows money he does not 
obtain "property" on crédit, within the meaning of clause (3), may be 
disposed of preliminarily and at once. It does not call for discussion 
at my hands ; for, although any opinion from Judge Evans deserves and 
vvill always receive respectful considération, it is only necessary^ now to 
say that his argument in Re Pfaffinger did not meet with the approval 
of the Court of Appeals for the Sixth Circuit. Judge Richards, speak- 
ing for that court (19 Am. Bankr. Rep. 309, 158 Fed. 403), gives the. 
following reasons for reversing the décision: 
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"The court below took the vlew that the statute dld not apply, because 
It applled only to a materlally false statement in wrlting made for the 
purpose of obtalning property on crédit, and that money iB not property. In 
support of this riew, Collier on Bankruptcy (6th Ed.) pp. 196, 197, is cited, 
and also the rule in D. S. v. Isham, 17 Wall. 496, 504, 21 L. Ed. 728, in 
whlch Mr. Justice Hunt speaking for the court, says: 

" 'The words of the statute are to be taken in the sensé in which they 
wlll be understood by that public in whlch they are to take eflect. Science 
and skill are not required in their Interprétation except where scientific or 
teehnlcal terms are used.' 

"We approve of the rule laid down by Mr. Justice Hunt, but we do not 
think It sustains the construction clalmed In this case. The position taken 
by Collier on Bankruptcy Is in our opinion without support If we were to 
apply the rule laid down by Mr. Justice Hunt, and take the common, ordl- 
nary meaning of the word 'property,' we think we would reach the usual 
définition glven to the word; that Is, 'anything of value,' 'anythlng that 
may be owned or possessed,' 'anythlng which has debt-paying or debt-seeurlng 
power.' One of the common crimes is obtalning property under false prê- 
teuses. It has never been restricted to the obtaining of property other than 
money, but to the obtalning of property Includlng money. No good reason 
can be advanced for limiting the term 'property' in this statUte to property 
excluding money. Money Is property In its most available and efficient form. 
Aecording to the construction of the lower court, the bankrupt could, with- 
'out subjecting himself to a penalty, obtain money by maklng a materlally 
false statement In wrlting; but he could not, without subjecting himself to 
the penalty, obtain property, exclusive of money, by maklng such false state- 
ment. Still with the money whlch he could thus obtain without penalty he 
could readily purchase the property which the law prohibited him from 
thus obtalning. In our opinion the case of Plrle v. Chicago T. & T. Co., 182 
U. g. 438, 21 Sup. et. 906, 45 L. Ed. 1171, 5 Am. Bankr. Rep. 814, settles the 
question. There the point was made 'that a transfer of any of his (the 
bankrupt's) property' was limited in meaning to a transfer of any of his^ 
property excluding money, and the court held that the phrase Included 'any- 
thlng of value, anythlng whlch has a debt-paying or debt-seeurlng power;, 
and money is property.* " 

It being settled, therefore, that Charles Gilpin, the présent bankrupt, 
obtained property on crédit, namely, a loan of $10,000 from the Mer- 
chants' National Bank, the objecting créditer, it must also be regard- 
ed as beyond dispute that the foregoing written statement was made 
and successfully ofifered to the bank for the purpose of securing the 
loan, and that the statement was materially false. Thèse facts are 
distinctly found by the référée, and are in effect conceded in the brief 
of the bankrupt's counsel. If, therefore, the statement had been writ- 
ten and presented by the bankrupt with knowledge of its falsity, the 
pending question could not arise; for both parties would then agrée 
that the discharge might properly be refused, upon the ground that 
the inference of an intent to defraud could scarcely be resisted. But, 
in my opinion, the case is to be treated exactly as if the bankrupt hàd 
himself prepared the statement in question, and is to be decided 
without regard to the existence, or the absence, of an actual intent to 
defraud. I accept, and shall act upon, the finding of the référée that 
the bankrupt either did not actually know what the statement con- 
tained, or did not know that it was materially false, and that he did' 
not hâve a conscious intention to deceive the bank. Nevertheless, the 
facts make it plain, as it seems to me, that he was chargeable with 
knowledge, and cannot avoid liability for the conséquences of his ig- 
norance and carelessness, not to say his reckless reliance oa, the cor- 
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rectness of his agent's statement. That he would be reponsible in 
a civil action — altogether aside from any intention to defraud — ^there 
can be no reasonable doubt. The situation is this: A principal di- 
rects his bookkeeper to do an act strictly within the line of the agent's 
duty, namely, to make a financial summary, compiled from the books 
in his care, and to show it to a person from whom a loan is expected, 
which can only be had if the facts which the agent is thus to put to- 
gether disclose a solvent condition. The order of the principal is 
carried out; the summary is made and exhibited; the loan is obtain- 
ed on the faith of its correctness; but the statement turns out to be 
false. It appears, also, that the principal, relying on the agent's hon- 
esty and accuracy, never takes the trouble to verify the summary, 
or even to look at it; but, with the knowledge that the créditer re- 
gards it as satisfactory, he accepts the money that is lent upon the 
faith of it, and therefore profits by the mistake, or (it may be) the 
fraud of his subordinate. Certainly, under such circumstances, a 
principal could not be permitted to disclaim civil responsibility for 
his agent's act, if it should afterward turn out that the summary was 
materially wrong, whether the error was due to the agent's négligence 
or to his fraud. If a principal intrusts an agent with power that is 
capable of abuse, and the agent does abuse it, the principal, as a gên- 
erai rule, is civilly liable, because he has armed his agent with abili- 
ty to do wrong to others, and he must therefore make good whatever 
harm has thus befallen an innocent person. 

Thèse principles, I think, are not likely to be disputed; and, if 
they are correct, the civil liability of the présent bankrupt for his 
bookkeeper's act must be admitted. The language of clause (3) puts 
the refusai of a discharge upon a civil liability, since the act that is 
visited with this conséquence is not a crime (unless, indeed, the crime 
is to be implied), and it therefore remains to inquire whether the face 
of the clause should be so modified by implying an intent to defraud 
that the act denounced becomes the crime of false pretense instead of 
a civil default. This is the contention on the part of ttie bankrupt. 
He seeks to relieve himself from liability for his agent's acts, taking 
the position that the clause in question does not refuse a discharge 
unless he himself has been guilty of false pretense, as distinguished 
from civil misconduct. Of course, if clause (3), properly construed, 
does so déclare, that is the end of the matter; and it is vital, there- 
fore, to submit the clause to the established rules of construction, in 
order to get the meaning out of it, if possible, taking care to avoid 
putting into it a meaning that may seem to be désirable but is not real- 
ly there. 

It should first be observed, I think, that the clause in question is 
one of the amendments of 1903, and was not part of the act as origi- 
nally passed. As thus passed in 1898, the statute specified as the only 
grounds for refusing a discharge (1) the commission of an offense 
punishable by imprisonment under a subséquent section, and (2) de- 
stroying, concealing, or failing to keep, books of account or records, 
with fraudulent intent to conceal the bankrupt's true financial con- 
dition and in contemplation of bankruptcy. The offenses which the 
act punished by imprisonment are set forth in section 29, and ail 
160 F.— 12 
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involve the elertient of conscious fraud, namely, kriowingly and 
f raudulently transferring or embezzling property, or concealing it from 
the trustée, and committing perjury by taking a false oath during the 
proceeding. So, also, it should be noted that the second ground for 
refusing a discharge was not complète unless the same élément of con- 
scious fraud was présent. As a further civil penalty for fraudulent 
conduct, section 17 provided that a discharge should not aflfect "judg- 
ments in actions for frauds or obtaining property by false pretenses or 
false représentations," or such debts as were created by the bankrupt's 
"fraud, embezzlement, misappropriation or défalcation while acting' as 
an ofïicer or in any fiduciary capacity." When, therefore, the statùte 
as originally drawn intended to make fraudulent intent a necessary élé- 
ment, it knew how to use appropriate and unmistakable language. 
Congresé soon discovered, however, that section 14 was too gênerons in 
permitting discharges, and to remedy this defect (among others) the 
amendments of 1903 were adopted. Thèse left untouched the provi- 
sion that forbade a discharge when the bankrupt had committed one 
of the offenses described in section 29, but they made significant chan- 
ges in two other sections, ail of them putting new difficulties in the 
way of a discharge, or enlarging the class of f raudulently contracted 
debts upon which a discharge was to hâve no effect whatever. Thus, 
by the amendment to section 17, a creditor was relieved from the need 
to obtain a "judgment" in an action based upon the bankrupt's fra:ud- 
ulent conduct; for the amendment struck out "judgments in actions' 
for frauds or obtaining property by false pretenses or false représen- 
tations," and substituted the wider phrase — "liabilities for obtaining 
property by false pretenses or false représentations." And in sec- 
tion 14 the second ground for refusing a discharge — destroying, con- 
cealing, or f ailing to keep, books of accounts or records from which 
the bankrupt's true condition might be ascertained — was materially 
changed by striking out the original qualification, "with fraudulent 
intent to conceal his true financial condition and in contemplation of 
bankruptcy," and substituting, "with intent to conceal his financial 
condition," thereby making essential the mère intent to conceal, wheth- 
er or not such intent be fraudulent. Congress then proceeded to add 
four more grôunds for refusing a discharge, of which two, thé fifth 
and sixth, hâve no relevancy to the présent inquiry. (The fifth for- 
bids the discharge of a voluntary bankrupt more than once in siiç 
years, and the sixth forbids the discharge of any bankrupt if he has dis- 
obeyed a lawful order of the court.) The fourth ground, hOwever,' 
bears upon the question now under considération. It forbids the dis- 
charge if within four months the bankrupt by act or permission has di- 
minished his stock of valuable property; but, as it was obvions that not 
every sùch act or permission should be visited with the same consé- 
quences, Congress was careful to say precisely that the penalty was 
to be imposed only where the court should find an "intent to hinder, 
delay or defraud [the bankrupt's] creditors." Otherwise, the con- 
séquence would follow that any retail sale over the counter would 
prevent a discharge. The third additiônal ground for refusing a dis- 
charge is the clause with which we are now concerned; and, from 
the foregoing discussion of the original act and of the amendrrierits; 
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I think it is fair to say that, if Congress had thought it wise to annex 
a fraudulent intent to the obtaining of property by a material false 
statement in writing, they would hardly hâve overlooked it. And 
this is especially true, because at the same time they were dealing 
with a similar intent in clause (2), immediately before the clause now 
in question, and also in clause (4), immediately after it. Certainly, 
as I think, it is wandering in the région of conjecture to say that a 
fraudulent intent should be implied in clause (3), in spite of the fact 
that Congress took the pains to express such intent distinctly in clause 
(2) as originally framed, and afterwards in clause (4), and could just 
as easily haye expressed it again in the intermediate sentence. 

But there are tvvo other reasons, as I think, why the intent to de- 
fraud should not be implied in clause (3). The first is this : There is 
no need to imply it, and therefore the well-known rule of statutory 
construction is against the implication. If the fraudulent intent is 
inserted, as I am now asked to insert it, clause (3) becomes the pré- 
cise équivalent of obtaining property by a particular form of false prê- 
teuse; and with this form, and ail other forms, of false pretense, sec- 
tion 17, both in 1898 and in 1903, deals efïectively and completely, 
by declaring that debts thus fraudulently created are not to be dis- 
charged at ail. Is it to be supposed that Congress, having preserved 
such debts from extinction by section 17, thus giving to creditors in 
this class ail the protection that was necessary, nevertheless added what 
would seem to be a superfluous refinement, by declaring that, if the 
bankrupt had obtained the property by a false pretense that he had 
taken the trouble to write, he should not be discharged from any debt 
whatever, whether it were honest or were founded upon fraud? Or, 
to put the difficulty in other words, why should Congress punish a 
false pretense in writing by refusing a discharge altogether, while it 
only punished a false pretense that was spoken by preserving the par- 
ticular liability thus created? I do not doubt the power of Congress 
to affix différent penalties to différent kinds of false prêteuses, but 
surely there is an a priori probability that it is not intended to punish 
offenses differently that are essentially alike; and I think the court 
is therefore justified in laying stress upon the absence of definite and 
express language from which it might be seen clearly that a différence 
in punishment had actually been made. It must not be forgotten that 
the présent argument is based solely upon the proposition that there 
is a necessary implication in clause (3) that requires a false pretense 
in writing to be dealt with differently from a false pretense in spoken 
words ; and it seems to me, therefore, that in weighing an argument 
of this character it is legitimate to balance the probabilities for and 
against the construction insisted upon. 

The second reason against implying the intent to defraud is to be 
found in the mischief at which clause (3) is evidently aimed. , This is 
the obtaining of property by means of a written statement that is not 
true. It may be fraudulent, or it may be innocent ; but in either event 
it does the same harm. The créditer loses his property because he 
relies upon a material statement which he can rarely check or verify, 
and the quality of the bankrupt's intention — whether it be good or 



180 160 FEDERAL REPORTEE. 

bad — is in no way essential to the resuit. Indeed, it may not contrib- 
ute to the resuit in the slightest degree. The central fact is that a 
material misstatement has been made, for example, about the volume 
of the bankrupt's business, or the value of his assets, and, although 
the statement may be innocently mistaken, it does as much harm as if 
it were willfully intended to deceive. Why, then, should not Congress 
impose a civil penalty upon the bankrupt for the injury that he has 
done, even although he had no criminal intent? If he had a criminal 
intent, the statement becomes a false prêteuse at the common law, and 
is punishable by the criminal law of every state, from whose power 
Congress cannot relieve him ; and it is also punished by the bankruptcy 
act itself, because section 17 refuses to discharge the debtor from the 
liability that has thus been fraudulently contracted. Since, therefore, 
two penalties are already provided — by section 17a (2), and also by 
section b (3) — for a false statement that is also fraudulent, why may 
there not be one punishment for a similar false statement (not fraudu- 
lent) that does the same harm, but diiïers from the fraudulent state- 
ment in the single fact that the bankrupt is not a. conscious criminal ? • 
Further, it is fair to require the bankrupt to know the important 
facts about his business, so as to be able to state them with substantial 
accuracy. The bankruptcy act endeavors to enforce this obligation by 
requiring him to keep sufficient books and records, at the péril of 
being refused a discharge if he shall fail to do so, with intent to con- 
ceal his financial condition — whatever other motive he may hâve. And, 
at the same péril — of being refused a discharge — clause (3) seems to 
require him to be substantially accurate whenever he seeks to use 
a written statement in order to obtain property from another person. 
If his books and records are properly kept, he can always know with 
sufficient précision where he stands ; and if he keeps no books, or keeps 
them badly, so that his condition cannot be ascertained with a fair 
approach to the truth, he must take the risk and the conséquences of 
being wrong, whenever he is reckless enough or careless enough to 
make written statements that do harm to his créditer. No doubt the 
bankrupt may sometimes rely innocently upon subordinates, and be 
misled by their négligence or by their fraud. This is his misfortune; 
and, whenever the effort is to charge him with conscious crime because 
he has acted upon an erroneous statement made by a clerk and accept- 
ed in good faith by himself, his lack of actual knowledge will, of 
course, protect him from criminal conséquences. But, where he is not 
charged with a crime — and he is not so charged by clause (3) — I see 
no good reason why Congress may not properly hold him to a civil 
liability (even although it may be severe) for wronging his creditor by 
indorsing the errors or the lies of his agent. And, in this connection, 
it seems pertinent to point out the obvions danger of permitting the 
bankrupt to take shelter behind his subordinate's act, while he profits 
by the error or fraud which his duly authorized agent has committed 
in his name. The agent could not be punished (unless in the contin- 
gency that a conspiracy could be proved), because he himself does not 
obtain the property; and the principal would ordinarily escape, be- 
cause of the practical difficulty of proving the actual fraudulent in- 
tent 



IN RE GILPIN. 181 

It is no doubt true that cases of hardship will arise in the applica- 
tion of this rule. The situation now being considered may présent an 
example; but it is safe to say, I think, that a merchant (save in ex- 
ceptional cases) knows, or can know, with approximate accuracy 
what he owes and what he owns, and that he ought to be perfectly able 
to make statements about his financial condition that are substantially 
close to the truth. Nothing more is required by the bankruptcy act, 
and this much at least may properly be required in the interest of a 
high standard of commercial integrity and of scrupulously fair deal- 
ing between debtor and créditer. 

The cases in which clause (3) has been considered hâve not been 
numerous. Perhaps the earliest is Re Petersen, 10 Am. Bankr. Rep. 
355, in which Judge Lochren concurred in the findings of the référée, 
who had refused a discharge because the bankrupt had obtained mer- 
chandise by means of a materially false statement in writing. No in- 
tent to defraud was found, and apparently none existed ; for the réf- 
érée said : 

"Nor can It make any différence whether or not (the statement) was inten- 
tlonally false. The statute does not require that such a statement be Inten- 
tionally false. It Is sufflclent to come under the ban of the law If It is ma- 
terially false in fact, without regard to intent. The bankrupt above ail othera 
Is presumed to know his flnancial condition, and he cannot be permitted to 
shield his reckless making of false property statements, upon the strength 
of which ereditors relied and had a right to rely, but to their injury and loss, 
by a plea of ignorance of his true flnancial condition." 

In the case of Margaret Goodhile (D. C.) 130 Fed. 783, 12 Am, 
Bankr. Rep. 383, Judge Reed refused a discharge upon the ground that 
the statement was "materially false, was made for the purpose of ob- 
taining from this creditor property on crédit, and upon the strengfth of 
which the property was so obtained by her." He added that "the bank- 
ruptcy law expressly provides that a discharge shall not be granted to a 
debtor who obtains property upon crédit on a materially false statement 
in writing made for such purpose" — making no allusion to an intent to 
defraud. The case of Re Harr (D.C.) 143 Fed. 423, was decided by 
Judge Trieber, who refused a discharge because the bankrupt had "ob- 
tained the cattle on a crédit from Wood Bros., upon a materially false 
statement in writing, made to them by the bankrupt for the purpose of 
obtaining the said property on crédit." No référence is made to an in- 
tent to defraud, but in a later case (Re Collins, which will be considered 
in a moment) it is stated by the same judge that "in Re Harr there was 
no question but that the false statements were made knowingly." 
The case of Re Hardie (D. C.) 143 Fed. 607, decided by Judge Max'ey, 
holds that a fraudulent statement made by one partner afïects another 
partner, so as to prevent him from being discharged, although he him- 
self (page 608) "did not participate in the wrongful act and had no 
knowledge of its perpétration." This décision is said (In re Collins) 
to be inapplicable, and it may perhaps be distinguishable. But if 
clause (3) requires, as is now contended, that an intent to defraud 
must be présent, and therefore that the bankrupt must be guilty of 
false prêteuse, it seems no more than fair to say that, as a crime of one 
partner should not be imputed to the other, the discharge of the in- 
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nocent .partner could only be properly refused on the ground that he 
was bound by the civil conséquences of the false statement, although 
he himself had no criminal intent. The référée, in Re Dresser (D. C.) 
144 Fed. 318, 13 Am. Bankr. Rep. 637 (differing from Re Hardie, 
supra), held that, where one of two partners was ignorant of the nialt- 
ing of a false and fraudulent statement by the other and took no part 
in the transaction, his discharge should be granted. This ruling was 
apparently acquiesced in by the parties interested before the référée, 
for no exceptions seem to hâve been taken to it, and no allusion is made 
to it, either by Judge Holt in affirming the referee's refusai to recom- 
mend the discharge of the fraudulent partner (13 Am. Bankr. Rep. 
638, 144 Fed. 318), or by the Court of Appeals for the Second Circuit 
in considering the case afterwards (Re Dresser, 145 Fed. 1021, 74 C. 
C. A. 680, 16 Am. Bankr. Rep. 561). Indeed, so far as I can discover, 
the only case supporting the position now urged is Re Collins (D. C.) 
157 Fed. 120, in which the same judge who decided Re Harr, supra, 
has squarely ruled (page 133) that a discharge can only be refused 
where the bankrupt has been "guilty of such acts as would sustain 
a civil action for fraud or deceit, and [where] the statements were 
either knowingly false or fraudulent, or made so recklessly as to war- 
rant a finding that he acted fraudulently." With great respect for a 
view from which I f eel obliged to difïer, I may perhaps be allowed 
to suggest that the discussion in Re Collins seems rather to be rested 
upon the assumption that it would be a hardship to deny a discharge, 
unless the bankrupt has been guilty of false pretense or of deceit, than 
upon a preliminary application of the rules of statutory construction 
to the langnage of the clause then, and now, in question. If clause (3) 
is ambiguous, such considérations as appear in the following para- 
graph are no doubt pertinent : 

"That the debtor must hâve known the représentations to be false, or at 
least that he dld net know them to be true, In order to prevent hIs dis- 
charge under the présent bankruptcy act, Is also the conclusion reached by 
the author of Collier on Bankruptcy (6th Ed.) p. 198. Any other conclusion 
would resuit In many Instances in preventing a discharge of a worthy bank- 
rupt, whose business was too large to permit hlm to attend to ail the détails 
thereof, Ineluding the keeplng of the books. A man conducting a large mer- 
cantile business, employlng a bookkeeper for the purpose of attendlng to 
the books, he attendlng to other branches of the business, has the rlght to 
rely on a statement prepared from the books ; and If, relylng upon such a 
statement, he acts upon It In good falth, he Is not guilty of such recklessness 
as amounts to fraud In the eyes of the law, or as should prevent his dis- 
charge. How many merchants can tell their llabilitles. or even thelr assets, 
except by référence to thelr books? If, as happened In thls case, the book- 
keeper by reason of lllness had to absent himself from business, and durlng 
that tlme some bllls which arrlved had not been entered, which fact Is un- 
known to the merchant himself, shall It be said that a statement prepared in 
good falth from thèse books. If by reason of the lllness, or even neglect, of 
the bookkeeper some llabllity was left off. thereby maklng the statement ma- 
terlally false, should be sufflclent to brand a man as guilty of a fraud? Such 
is not the law. Ail presumptions are in favor of honesty, and, If the actions 
of a party are such that the presumptlon of honesty Is as strong as that of 
wrong, the law requlres that the theory of honesty, rather than that of gullt, 
be adopted." 

This is the familiar and acceptable argument ab inconvenienti, 
which should always be considered where the language of the statute 
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is not clear; but it loses much of its weight where the clause is not of 
doubtful meaning. A situation of undoubted hardship such as was 
before the court in Re Collins — and may perhaps be aiso presented 
hère — should not be âllowed to lure the court to a construction that 
opens the door to évasion and iraud, and relaxes seriously a strong 
and needed motive to compel the debtor to exercise great caution 
whenever he is engaged in so important an act as the obtaining of 
property from a prospective créditer by means of a written, and there- 
fore presumably a deliberate, statement. 

It is also argued that, as the banlî parted with the money more than 
four months before the pétition in bankruptcy was filed, the clause 
under considération does not apply. For this position the following 
sentence from Brandenburg on Bankruptcy (3d Ed.) § 370, is cited: 

"While no spécifie time is fixed by the statute wlthln whlch such state- 
ment must hâve been made, by analogy to other provisions of the law It 
is évident that Congress intended that the statement must hâve been made 
wlthln four months of the Institution of the bankrupt's proceedings." 

No authority is quoted for this statement, and in opposition thereto 
référence may be made to Re Scott (D. C.) 126 Fed. 981, in which 
Judge Bradford (of this circuit) decided that a false statement made 
six months before the proceedings in bankruptcy barred a discharge. 
But the point need not be decided in the présent case. The référée 
has found — and there is no dispute about the fact — that the statement 
in controversy was made for the purpose of obtaining a loan of $10,- 
000 ; and as $3,500 of this amount was actually paid over by the 
bank and was thus obtained by the bankrupt within four months be- 
fore the pétition was iîled, it evidently makes no différence that the 
rest of the money was lent by the bank before that period began. It 
is "obtaining" the property that is made objectionable by clause (3). 
A false statement, innocent or fraudulent, does no harm unless it is 
successful, and the act denounced by the clause is not complète un- 
til the creditor parts with his money or other property. 

One or two other matters may call for a few additional Words, 
even at the risk of lengthening an opinion that is already too long. It 
is argued that the burden of proof is on the objecting creditor to sus- 
tain his opposition to the bankrupt's discharge. Speaking generally, 
this is true ; but it does not apply to such a situation as is now before 
the court, where the question is of law, and not of fact. Hère the dis- 
pute is solely concerning the construction of a statute, and, where 
that is the point at issue, there is evidently no burden of proof one 
way or the other. 

The other matter that may properly need a moment's considération 
is the effect that should be given to the word "false" in clause (3). In 
my opinion the argument for the bankrupt must rest whoUy upon the 
construction that this word should bear. It is unquestionably a flexi- 
ble word. Sometimes it means incorrect, or not true. Sometimes it 
includes the idea of wickedness or fraud — as in section 29, where a 
false oath is evidently a corruptly false oath, such as would subject 
the afifiant to a prosecution for perjury. That "false" means no more 
in clause (3) than "not true" I hâve tried to establish in the preceding 



184 160 FEDERAL REPORTER. 

pages of this opinion, and, if I hâve failed hitherto to give good rea- 
sons to my belief, I am sure that I shall not strengthen the argument 
by stating them again in somewhat différent words. 

The décision of the référée is reversed, and the clerk is directed to 
enter an order sustaining the first objection of the Merchants' Na- 
tional Bank to the bankrupt's discharge. 



AMERICAN BANANA C30. v. UNITED FRUIT CO. 
(Circuit Court, g. D. New York. Mareh 4, 1908.) 

1. Evidence— OrnciAL Documents— Political Questions. 

In a suit Involvlng complainant's right to certain land In Costa Elco 
of whlch complalnant had been deprived by that government at the allég- 
ea Instigation of défendant, a certlfled copy of a letter wrltten by the 
United States Secretary of State with référence to Costa Rlco's jurls- 
dictlon over the terrltory, whlch the United States clalmed belonged to 
Panama, was admissible as an officiai document constltutlng a statement 
of the position of the United States on a poUtlcal, nonjudldal question. 

2. International Law— Rianrs of Citizen— Governmentai. Torts— Dam- 

ages. 

Where plalntlff, a corporation of the United States, was ejected from 
certain land and other property over whlch the government of Costa Rico 
was exerclslng de facto authorlty by soldiers and ofiBcers of such govern- 
ment, whose acts were subsequently ratifled by the government, plain- 
tilï could not malntaln a civil suit in the United States against défendant 
therefor on the ground that such governmental acts were Inspired by de- 
fendant, slnce there was but one tort, and, as the government of Costa 
Rico could not be sued, no action could be malntalned against défendant. 

8. Same— Damages— Prospective Phopits. 

Where, In an action for damages for ejeetlng plalntlff from a plantation 
in Costa Rico, the court could not give judgment on the valldlty of the 
original taking of plalntifC's plantation because It was a governmental 
aet, It could not award damages for the loss of prospective profits re- 
sultlng from such taking. 

4. MoNOPOLiES— Shebman liAW — Depbivation of Profits. 

Sherman Act, Act July 2, 1890, c. 647. I 7, 26 Stat. 210 (U. S. Oomp. 
St. 1901, p. 3202), authorlzlng reeovery of treble damages, accruing througb 
an unlawfnl combinatlon in restraint of Interstate and forelgn commerce, 
glves no right of action to one who is not deprived of his existlng profits, 
trade, or commerce by the formation or action of an unlawful combina- 
tlon or monopoly, but Is merely prevented from embarklng on a new enter- 
prise by the threatening aspect of an already existlng monopoly or eombi- 
nation. 

5. Same— AoTs in Foeeign Countribs. 

That the banana market of Central America or some portions thereof 
bas been closed to plalntlff because défendant oflfered higher priées to 
producers than did any one else, and so obtalned long-term contracts for 
the exclusive purehase of the producers' product, dld not constltute a vio- 
lation of the Sherman act prohibitlng coinblnations, monopolies, etc. 

Q. Same— Bnticement of EJmployés. 

That défendant had enticed or sought to entlce away plaintifif's em- 
ployés and to oppress such of defendant's own employés as presumed ta 
buy stock in plaifltIfiC company, Its business rival, dld not of Itself constl- 
tute a violation of the Sherman act, prohibitlng comblnatlons and monop- 
olies, so as to entitle plalntlff to recover damages on that ground alone> 
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7. CaERIERS— DUTT TO FUKNISH Teanspoetation. 

Where plaintlff sought to establlsh his banana business In Central 
America, and expended considérable money in his plant, it was engaged 
In foreign commerce when It began to move men, material, and supplies 
to and from the United States and Central American ports in furtheraueo 
of Its business, and was therefore entltled to compel défendant to furnish 
transportatlon facllities on the same ternis that défendant furnished sueh 
facllitles to others. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2883.J 

At Law. This cause, brought under section 7 of the Sherman Act 
(Act July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, p. 
3202]), having been called and a jury impaneled, défendant moved to 
dismiss on the pleadings. 

Wheeler, Cortis & Haight, Everett P. Wheeler, and Horace E. 
Deming, for plaintifï. 

Strong & Cadwalader, Moorfield Storey, and Henry W. Taft, for 
défendant. 

HOUGH, District Judge. For the purposes of this motion it will 
be assumed that the allégations of the complaint show the foUowing 
facts to be either well pleaded or capable of judicial cognizance: In 
June, 1904, there existed in the United States a combination in re- 
straint of trade or commerce in bananas with foreign nations, and de- 
fendant was an active party in and to such combination. At the same 
time défendant was either monopolizing or attempting to monopolize 
trade or commerce in bananas with foreign nations. By thèse assump- 
tions it is not intended to intimate any opinion as to the sufficiency 
of ail the allégations in respect of combination or monopoly. On 
March 30, 1899 (the alleged date of the organization of défendant), 
and continuously since that time, the plaintiff has been a corporation 
duly organized and existing under the laws of Alabama, and formed 
for the purpose of importing bananas into the United States from Cen- 
tral and South America; this is the only business of the plaintifï 
shown in the complaint. In June, 1904, one McConnell was in peacea- 
ble possession of a certain plantation, which was and is wholly situat- 
ed within the boundaries of the Republic of Panama, as previously 
delimited by the arbitration of Président Loubet of France. Prior to 
June, 1904, plaintiff had not actually engaged in the banana business, 
or any productive business whatever. In that month and year it ac- 
quired McConnell's rights to his plantation, as also his right to con- 
struct and intention to build a railway, to bring the produce of said 
plantation to tide water. At that time McConnell had a grant or con- 
cession from the Republic of Panama or its predecessor sovereign, 
to construct said railway, which concession was assignable and actual- 
ly assigned. Later in 1904 the Executive Department of the govern- 
ment of Costa Rico, acting through officiais (either military or civil) 
and soldiers in its service, forcibly ejected plaintifï from the planta- 
tion in question, or the most important portion thereof, and seized vi 
et armis plaintiff's personal property situated there or thereabouts, 
including especially the material for the construction of the aforesaid 
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railroad. Such éjection of plaintiff from the real estate in question, 
and such seizure of personalty was perpetrated by the Costa Rican 
officiais and soldiers aforesaid at the instigation, suggestion, and pro- 
curement of défendant, and for the purpose of preventing plaintifï 
from reaping the fruits of its investment in land and personalty, and 
in order to prevent it from harvesting bananas from its plantation, and 
transporting the same to the United States in compétition with de- 
fendant's own importations. Whether or not an order for the seizure 
aforesaid was given by the suprême governmental authority of Costa 
Rico before seizure made, the conduct of said soldiers and officiais 
was approved and ratified by the government of Costa Rico, and the 
seizure and occupation aforesaid continued by the authority of said 
government down to the time of the beginning of this suit. 

Before the transfer of the plantation in question to plaintiff, a cer- 
tain action had been begun in a court of Costa Rico seeking to estab- 
lish title to said plantation, or to the most important portion thereof, 
in onë Astua, a citizen of Costa Rico. In that suit such proceedings 
vvere had that after said transfer of the said plantation a judgment or 
decree was entered declaring title to be in said Astua. Such judicial 
proceedings were taken at the instigation or for the benefît of this 
défendant with the purpose of preventing plaintifï from gathering 
lîananas from the land in question, and exporting them to the United 
States in compétition with defendant's imports, and, shortly after said 
decree passed Astua's title was transferred to a corporation allied with 
and controlled by défendant, and identified with the unlawful combi- 
nation and monopoly aforesaid. Said proceedings of the civil or mili- 
tary officiais of Costa Rico, and of the soldiers of that government 
and of the court thereof, were taken in pursuance of an asserted right 
of sovereignty over the plantation in question, or the principal portion 
thereof, and over the land on which the plaintifE's personal property 
aforesaid was physically situated ; and such assertion of sovereignty 
so as aforesaid made is irreconcilalDle with said delimination of bounda- 
ries between Panama and Costa Rico made by Président Loubet in 
pursuance of an international arbitration agreement. Despite protests 
from the Department of State of the United States, made to the gov- 
ernment of the Republic of Panama, Costa Rico down to the time of 
the beginning of this suit maintained de facto jurisdiction and sover- 
eignty over the plantation in question and the land on which the seizure 
of said Personal property was made. By reason of the facts so as- 
sumed for the purposes of this motion, plaintifï has never exported, 
gathered, eut, or harvested any bananas from the plantation in ques- 
tion, and has never as matter of fact at any time entered upon or 
engaged in trade or commerce in bananas. Both Costa Rico and Pan- 
ama are sovereign independent nations, and were so at ail the times in 
the complaint mentioned. The action of Costa Rico constituted an in- 
vasion of the territorial rights of Panama — in which invasion, how- 
ever, Panama has acquiesced down to the time of the beginning of 
this action, and the fact of such acquiescence in the de facto sover- 
eignty of Costa Rico over the premises in question has been recognized' 
by the Department of State of the United States. 
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For the purpose of preventing compétition in the exportation of 
bananas from Costa Rico and Panama the défendant, by outbidding 
ali other competitors, has secured long-term contracts with most, if 
not ail, of the producers of this fruit in that région. Défendant has 
also caused to be established a transportation line between ports of 
the United States and the région where this plantation lies. Such 
transportation line holds itself out as a common carrier, but has re- 
fused to accept from this plaintiff lawful merchandise, and when it 
did not so refuse charged the plaintiflf higher rates for its service as 
comraon carrier than it charged other persons and corporations simi- 
iarly situated; and, fînally, défendant has sought to cripple and em- 
barrass plaintifif in its attempted or intended business opérations by 
enticing away its employés and threatening to discharge from its own 
service such of its workmen as became interested fînancially in plain- 
tiff's enterprise. I believe the foregoing constitutes an interpréta- 
tion of the complaint as favorable to the plaintifï as could be asked up- 
on a gênerai demurrer. 

In arriving at the foregoing statement of plaintifif's position, I hâve 
examined the certified copy produced of Secretary Root's letter dated 
April 16, 1906, being of the opinion that this officiai document con- 
stitutes a statement of the position of our own government upon a 
political and nonjudicial question, and is therefore open to judicial 
cognizance within Jones v. United States, 137 U. S. 203, 11 Sup. Ct. 
80, 34 L. Ed. 691, approved in Paquete Habana, 175 U. S. 696, 20 
Sup. Ct. 290, 44 L. Ed. 320. The communications from Governor 
Alagoon also handed up at the hearing hâve not been regarded, as 
they contain no more than information concerning the attitude of 
foreign govemments which might or might not be accepted by our 
own Secretary of State. 

1. The important question of law presented by the above statement 
is whether any damages can be recovered or any action brought in 
this court for the éjection of plaintifï from its plantation and the sei- 
zure of its personal property. Plaintifï asserts as the fîrst step in es- 
tablishing its demands that this court must hold that the property was 
in Panama; that being established, the seizure and éjection becomes 
as unauthorized as the acts of a sherifï outside his bailiwick when 
armed only with local process; and it foUows that défendant as a 
joint tort-feasor is liable equally with the ofïending Costa Ricans. 
Let it be assumed that a tort was committed ; that such tort is within 
the purview of section 7 of the Sherman Act (Act July 3, 1890, c. 
647, 26 Stat. 210 [U. S. Comp. St. 1901, p. 3303]), that both this de- 
fendant and the Costa Rican officiais would be liable to civil suits 
were such tortious act committed in the United States, and that the 
cause of action is transitory — the inquiry still remains, who actually 
deprived plaintifï of its property? The answer is clear — ^the Republic 
of Costa Rico, by either originally directing or subsequently ratifying 
the acts of certain executive officers. The ratification is équivalent 
to prior authorization, on which point Buron v. Denman, 2 Ex. 167, 
is sufficient authority. This case was not overruled or doubted in 
Baird v. Walker [L. R. 1892] App. Cases, 491. The sole question 
in this later judgment was whether an officer of the crown could by 
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virtue of some treaty obligation entered into after anotTier subject 
acquired property rights destroy such fellow subject's property with- 
out being answerable therefor. If the act complained of was done 
by Costa Rico, it is of no moment that the défendant and that re- 
public were joint tort-feasors. There was but one tort, and if one 
ofïender can be sued, it is of the essence of the doctrine that the other 
must be equally suable. But neither Costa Rico nor its ofïïcers could 
be brought into our courts, for reasons fuUy and forcibly set forth 
by Wallace, J., in Underhill v. Hernandez, 65 Fed. 581, 13 C. C. A. 
51, 38 L. R. A. 405, affirmed 168 U. S. 250, 18 Sup. Ct. 83, 42 L. 
Ed. 456. 

No opinion is hère expressed as to whether the cause of action be 
local or not, or whether within the reasonable interprétation of sec- 
tion 7 the act of seizure was "anything forbidden or declared to be 
unlawful" by the Sherman act. The case last cited renders the plain- 
tiff's claim untenable by civil action in any American court, and on 
grounds of the highest public policy. It is impossible to adjudicate 
this matter without sitting in judgment on the right of Costa Rico 
to do what was done. The defendant's malice, intention, or expected 
profit is no more important than are similar considérations in an ac- 
tion for false arrest — before the illegality of the arrest be demonstrat- 
ed. There, as hère, it is of the essence of the court's jurisdictional 
power to détermine the validity and legality of the governmental ac- 
tion out of which the suit grows ; and this court bas no power to sit 
in judgment on the validity or legality of the act of any sovereign 
independent nation. 

2. The complainant specifically demands as damages prospective 
profits — profits that would hâve flowed from the uninterrupted enjoy- 
ment of its plantation and railway, and to be obtained by harvesting 
(in years after 1904) its ripened crops, exporting the same to the 
United States, and there selling bananas without the monopolistic 
oppression or compétition of défendant. If this court cannot give 
judgment on the validity of the original taking of the plantation, it 
certainly cannot award damages for the resuit of the taking. But 
apart from that difficulty, it appears that never did plaintiff enjoy or 
possess any trade or commerce in bananas from the plantation in ques- 
tion; and, remembering that this is an action under the Sherman 
law, I remain of the opinion that that statute gives no right of action 
to one who is not deprived of his existing profits, trade, or commerce 
by the formation or action of an unlawful combination or monopoly, 
but merely prevented from embarking upon a new enterprise by the 
threatening aspect of an already existing monopoly or combination. 
Thomson v. Union Castle S. S. Co. (C. C.) 149 Fed. 9'33. And this is in 
accord with the gênerai rule of spéculative damages, especially in ac- 
tions of tort. Dudley v. Briggs, 141 Mass. 582, 6 N. E. 717, 55 Arn. 
Rep. 494. A citizen who fînds a désirable avenue of business activity 
closed, for reasons obnoxious to the Sherman act may pray the depart- 
ment of justice to remove the unlawful obstruction; but he bas suf- 
fered no actual pecuniary damage by being thwarted in what he would 
like to do at some future time. 
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3. Plaintif]? further shows that the banana market of Central Ameri- 
ca, or some portion thereof, has been closed to it because défendant 
ofifered higher priées to producers than did any one else, and so ob- 
tained long con tracts for the exclusive purchase of their product. I 
fail to see that this procédure, so bénéficiai to the producer is obnox- 
ious to any section of the statute in question, even if the transactions 
occurred in the United States. It is still more difïicult to conceive how 
a procédure which afïects only bananas growing in Central America 
can be said to be affected by any law passed in pursuance of a power 
to regulate commerce with foreign nations and between the several 
States. 

4. It is further shown that défendant has enticed or sought to en- 
tice away plaintifï's employés, and oppressed, or sought to oppress, 
such of its own employés as presumed to buy stock in plaintifï's Com- 
pany. Thèse proceedings, however unfair and immoral, are not in and 
of themselves forbidden or declared to be unlawful by the Sherman 
act, and I do not think that a cause of action can be built upon thèse 
acts alone. I cannot regard it as more than a statement of évidence, 
which may well be used in explaining or proving the opération if 
not the formation of the alleged combination and monopoly. 

5. Plaintifï's case fînally rests upon the statement that défendant 's 
transportation line, while acting as a common carrier, discriminated 
against plaintifï. The really serious question raised by this motion 
should in fairness hâve been long ago presented by demurrer, and on 
this motion plaintifï is entitled to great laxity in interpreting its plead- 
ings. Regarded as an independent cause of action, I greatly doubt 
whether it is sufïàciently pleaded. Yet it is true that although the 
plaintifï never harvested nor exported bananas, it had a business b} 
way of préparation. It expended considérable money in its Central 
American plant; it was engaged in foreign commerce when it began 
to move men, material, and supplies to and from the United States 
and Central American ports; and if the plaintifï so elects I will hear 
testimony on this point. 

This opinion is filed several days before March 9th in order that 
counsel may hâve an opportunity to consider it, and décide before the 
opening of court on that day whether, inasmuch as rulings in accord - 
ance herewith will exclude from the considération of the jury the sub- 
stantial case which plaintifï intended to présent, it be not advisable 
to permit judgment to go for the défendant, that the correctness of 
the views hère expressed may be tested in the appellate court promptly 
and at small expense. 

NOTE. — Upon resumptlon of the trial on March 9th, plalntlff wlthdrew Its 
clalm for damages arising from defendant's refusai to transport goods at fair 
rates, and thereupon judgment dismissing the complalnt passed in fayor of 
défendant 
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COOPEK V. NEWTON. 
(Circuit Court, S. D. Georgla, N. E. D. February 3, 1908.) 

1. CouBTS— Fkdebai, CoxntTS— Ancillart Jueisdiction— Amount in Oonteo- 

VEBST. 

Where a fédéral court had jurisaictlon of proceediniçs for the dis- 
solution of a building and loan association, It had jurlsdictlon of an an- 
cillary suit by the associatlon'a recelver for an accounting and foreclosure 
of a deed made to secure a loan to a borrowing member, though the 
amount due was less than $2,000. 

[Ed. Note.— For cases point, see Cent. Dig. vol. 13, Courts, f§ 799-801. 

Supplementary and anclUai-y proceedlngs and relief In fédéral courts, 
see note to Bedford Quarrles Co. v. Thomlinson, 36 C. C. A. 276.] 

2. BUILDINO AND IiOAN ASSOCIATIONS— BOBROWINO MEMBBKS— CONTRACTS— 

Construction— "Loan"— "Installments." 

Where the note of a borrowing member of a building and loan associa- 
tion eontalned the words "montlily installments on said share," but no 
référence Indlcated an agreement to apply such installments on the mem- 
ber's loan, and the deed to secure the loan was conditloned on the pay- 
ment of the "loan" and of "Installments on certain shares," referring to 
the principal debt covered by the note both as a "loan upon 18 member- 
ship shares," the terms "loan" and "installments" were not used synony- 
mously. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 8, Building and Loan 
Associations, §f 61, 62. 

For other définitions, see Words and Phrases, vol. 5, pp. 4196-4200.] 

3. Samb— INSOLVENCY— Sbttlemeni^-Application of Patments. 

Intestate subscrlbed for $900 of the stock of a building and loan as- 
sociation, and at the same time obtained by a pledge of the stock a loan 
equal to the par value thereof, giving a deed to certain real estate as se- 
curity for the loan. She also agreed to pay Interest at 5 per cent, and 
5 per cent, premlum, the note provldlng for monthly payments of 6 per 
cent, per annum, and contalnlng an assignment of the shares of stock as 
security for the payment "of the monthly Installments of said shares, 
interest and premlum required," and. In case of default in the payment 
of such installments, Interest, premlums, or fines for a period of three 
months, the association mlght forfeit the shares. Held, that the contract 
for the purchase of the shares was distinct from the loan, so that, on 
the assoclatlon's Insolvency, Intestate's admlnlstrator was not entltled to 
hâve ail Intestate's payments on her share apply in payment of the loan. 

4. Same— AccouNTiNQ — Bill. 

Where a bill by a recelver of a building and loan association for an 
accounting agalnst the admlnlstrator of a borrowing member showed an 
indebtedness wlth interest and premlums due on October, 1902, of $1,605, 
on whlch Indebtedness the payment of monthly installments of interest 
and premlums together àmounted only to $1,267.50, the blU suflSciently 
showed an Indebtedness to the association, regardless of the question of 
the application of payments. 

In Equity. 

EUis, Wimbish & Ellis and William H. Barrett, for complainant. 
W. K. Miller and Salem Dutcher, for défendant. 

SPEER, District Judge. The questions hère arise upon a demur^^ 
rer to a bill in equity by the receiver of the Southern Building & 
•Loan Association against the administrator of Mary F. Butts, de- 
ceased. Original proceedings for the dissolution of the association 
were filed in the Northern District of Alabama, and, shortly after, an 
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ancillary bill was brought in this court, and the receiver under the 
original bill was reappointed for the collection of assets in this dis- 
trict. This bill is for an accounting against the estate of the décèdent 
"on account of a loan, or advance made by said association to her, 
a member of said association, holding eighteen shares" of its capital 
stock. Mary F. Butts, it is alleged, on December 21, 1894, subscrib- 
ed for 18 shares of capital stock, of the par value of $50 each, and on 
the same date also made application to the directors of the association 
"for a loan or advance" of $900, offering to pledge as security her 
shares of stock and the real estate which the receiver now seeks to 
subject. The loan was made, and on March 1, 1895, was consum- 
mated by the decedent's exécution of a bond or promissory note, and 
a deed to secure the same. The note was made payable at the office 
of the association in Huntsville, Ala. It provided for monthly pay- 
ments at 6 per cent, per annum, and assigned the shares of stock as 
security for the payment "of the monthly installments on said shares, 
interest and premium required." In case of "default in the payment 
of said installments, interests, premiums, or fines" for a period of three 
•nonths, it was further stipulated that the association might cancel 
and forfeit the shares. The bill further allèges that the testatrix on 
this indebtedness "paid 33 monthly installments on account of the 
dues on her said shares, amounting to $5.40 each, being 30 cents per 
month on each of the 18 shares represented by certificate No. 11,005 
issued by said association, the first of said payments covering for the 
month of February, 1895, and the last covering for the month of Octo- 
ber, 1897"; that, in addition, she "made 61 payments of monthly dues, 
amounting to $6.30 each, being 35 cents per month on each of the 
18 shares represented by said certificate No. 11,005"; and that she 
also "paid the interest and premium on account of said indebtedness 
from the date of the first payment of dues to the date of the last pay- 
ment." The receiver therefore claims a lien upon the certificate of 
stock, and charges that the whole sum of $900 is now due and pay-' 
able, with interest from October 30, 1902, the date of the final pay- 
ment. The bill prays for an accounting before a spécial master, and, 
if the sum found to be due is not paid, that the property in Augusta 
covered by the deed shall be sold for its satisfaction. A gênerai 
and spécial demurrer has been filed by the défendant, the grounds of 
the former being: (1) want of equity; (3) vagueness, indefiniteness, 
and contradiction in the allégations, not properly apprising the de- 
fendant with reasonable certainty of the claim or demand; and (3) 
failure to allège any default in the payments at the time of filing the 
bill, at the death of the testatrix, or when the association went into 
the hands of a receiver, and also when the default occurred and the 
amount then due. The défendant insists that the bill on its face 
shows that the debt has been fully paid, and that it should therefore 
be dismissed as without basis for a foreclosure of the property. 

As the question of jurisdiction is raised by the spécial demurrer, it 
will be disposed of before proceeding to the vital issues raised by 
the gênerai demurrer. The défendant contends that, because the suit 
is for less than $3,000, jurisdiction cannot be taken. It is, however, 
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well settled by the ruiings of the Suprême Court that where a court, 
under a proceeding in equity, assumes administration of the affairs 
of an insolvent corporation, and appoints a receiver, its jurisdiction 
is complète for ail essential purposes and ail parties interested. White 
V. Ewing, 159 U. S. 39, 15 Sup. Ct. 1018, 40 L. Ed. 67. In the case 
of Porter v. Sabin, 149 U. S. 473, 479, 13 Sup. Ct. 1008, 37 L. Ed. 
815, where the lower court obtained original jurisdiction by the filing 
of a creditors' bill, and a receiver was appointed, it was held that : 

"Any suit by or against such receiver, in the course of the winding up of 
such corporation, whether for the collection of Its assets, or for the défense 
of its property rights, must be regarded as anclllary to the main suit, and as 
eognlzable in the Circuit Court, regardless either of the citlzenship of the 
parties, or of the amount In controversy." 

"The jurisdiction," said the Suprême Court, "does not materially 
differ from that of the District Court in bankruptcy, the right of which 
to collect the assets of a bankrupt estate we do not understand ever 
to hâve been doubted." To the same efïect are Freeman v. Howe, 
24 How. 460, 16 L. Ed. 749; Alexander v. Southern Home Bldg. 
& Loan Ass'n (C. C.) 120 Fed. 963 ; Armstrong v. Trautman (C. C.) 
36 Fed. 275 ; Price v. Abbott (C. C.) 17 Fed. 506. Since this court 
has assumed ancillary jurisdiction for the collection o£ ail assets of 
the association found in this district, it makes no difiference so long 
as the property is hère, what the amount of the indebtednéss may be. 

The issue made by the gênerai demurrer is, however, not so readily 
determinable. There is no more vexed question, nor one on which the 
courts hâve expressed a greater contrariety of opinion, than that which 
fixes the relationship of a borrowing stockholder to a building and loan 
association. The nature and purposes of thèse institutions hâve been 
defined in a récent case by the Suprême Court of Georgia, as follows : 

"A prlvate coriwration designed for the purpose of accumulatlng into Its 
treasury, by means of the graduai payment by Its members of their stock sub- 
scriptions in periodical installments, a fund to be Invested from time to time 
in advances made to such shareholders on their stock as may apply for this 
privilège on approved seeurity ; the borrowing members paying interest and a 
premlum for this préférence in securing an advancement over other members. 
and contlnuing to pay the regular Installments on their stock in addition-, ali 
of which funds, together with payments made by the nonborrowing members, 
Including iînes, forfeitures, and other llke revenues, go into the common fund, 
nntil it, with the profits thereon, aggregates the face value of ail the sharea 
in the association, the légal effect of which is to extinguish the llabllity in- 
curred for the loans and advancements, and to distribute to each nonborrow- 
ing member the par value of his stock." 

Cook V. Equitable Bldg. & Loan Ass'n, 104 Ga. 814, 30 S. E. 916. 
Other définitions may be found in Thompson on Bldg. & Loan As- 
sociations, § 2; Endlich on Bldg. Associations, § 16. Thèse organiza- 
tions were originated, according to the earliest authentic information, 
in 1815 by the Earl of Selkirk in Scotland. The experiment, which 
seems to have proceeded solely from the benevolent motives of the 
founder, was very successful and popular with the industrial classes. 
They were early extended to Great Britain, and existed there in the 
form of joint-stock companies, until Parliament in 1836 passed an act 
facilitating their opération. About that date we find them also in 
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America, where for some time they had flourished as private and un- 
incorporated enterprises. Cotemporaneously with the act of Parlia- 
ment, a regular association was organized in Brooi<lyn, N. Y., and 
their extension throughout the country was then very rapid. Un- 
happily, however, their real or apparent benefits began to be some- 
what tainted with those evils which hâve aroused the severe criticism 
of modem economists. This appears from an opinion of Chief Justice 
Lumpkin, rendered in 1857, in Bibb County Loan Association v. Rich- 
ards, 21 Ga. 596. There the learned Chief Justice somewhat naively 
declared : 

"Whether they wUl continue to be entltled to the epithet of the 'poor man's 
exchequer,' and whether they will, as they promise to do, enable every man to 
become hls own landlord, will dépend entlrely upon the manner In whlch they 
conduct their business. Under exlstlng régulations, I hâve been led serlously 
to doubt this, * • * but I hère dlsmlss thèse prellmlnary observations, 
leavlng the utllity and danger of thèse building and loan associations to. puzzle 
wlser heads than mine, as they hâve done hitherto." 

Under the allégations of the bill before the court, Mary P. Butts 
paid to the Southern Building & Loan Association the sum of $1,367.- 
50. She made no dcfault in the payment of the installments on her 
shares of stock, or the interest and premiums on her loan. The as- 
sociation having failed in its purpose by its insolvency, the bill is filed 
solely to fix the relative liabilities of the complainant and the défendant 
in its dissolution. By the latter it is insisted that his testatrix, Mary 
F. Butts, is entitled to a crédit of ail the 94 monthly installments, ag- 
gregating the sum of $563.50, upon the principal sum of $900 bor- 
rowed. But the complainant claims that thèse payments, bv the terms 
of the contract, were applicable only to the amount due on the 18 
shares of stock, and that the principal sum remains unpaid, with in- 
terest from October 1, 1902, the date of the last payment. This con- 
troverted question may be briefly resolved into the inquiry, whether or 
not the payments of $5.40 and $6.30 each month, besides those of $3.75 
each for interest and premium on the loan, operated ipso facto to ex- 
tinguish the loan secured by the mortgage. In other words, did the 
contract of membership as a stockholder in the association, created by 
the testatrix's subscription to 18 shares of its stock at $50 a share, 
merge into her subséquent contract of loan, whereby she obtained for 
5 per cent, interest and a 5 per cent, bonus or premium an advance- 
ment of the par value of her stock, and pledged that stock and her real 
estate for its repayment? If we can assume from the allégations of 
the bill, and the copies of the contracts attached, that it was the pur- 
pose of the parties that the two transactions should be identical, this 
ground of the demurrer must be sustained. But that this was their 
express intent is by no means clear from the language of the instru- 
ments. In the note, we find the words "monthly installments on said 
shares," and no référence whatever to clearly indicate the application 
of such installments to the $900 loan. The deed is conditioned on the 
payment of the "loan" and of "installments on said shares." It refers 
to the principal debt covered by the note both as a "loan upon 18 mem- 
bership shares," and as "installments on said shares." We are not 
then at liberty to assume that the "loan" and the "installments" were 
160 F.— 13 
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synonymous, and, not finding this in any express intention of the par- 
ties, we must look to the gênerai doctrines which the law applies to 
thèse associations to détermine whether or not such a construction is 
obligatory or proper. Some courts hold that the borrowing upon his 
shares of stock by a member is a simple loan. Other courts treat it as 
a dealing in partnership funds. Others construe it as an advance on 
the stock in process of liquidation, and others still, as a mère sale of 
the shares to the association. 6 Cyc. 144. From this contrariety of 
judicial opinion, Mr. Endlich in his récent work on the subject reacli- 
es this conclusion : 

"An examlnatlon of the foregolng décisions would seem to justlfy the con- 
clusion that the clear weight of judicial authorlty déclines to look upon the 
transaction between a building association and its advanced member as con- 
stitutlng a loan pure and simple. At the same tlme the confllct between those 
décisions emphaslzes the Imposslbility of declaring that transaction a mère 
dealing In partnership funds to the total exclusion of the Idea of a loan. The 
truth can lie In neither of the extrêmes represented. It may perhaps be found 
mosf nearly accurate to say that the transaction is a loan, the terms of whlch 
are so vitally affected by the debtor's membership relation to the creditor So- 
ciety, In the source and profits of whlch the debtor has himself such a substan- 
tial Interest, and the extent of his ultimate llabillty upon whlch is so con- 
tingent and uncertain at the tlme of its création, that it is impossible to ap- 
ply to It, In its essentlal features, the rules of common or statute law deflnlng 
the llmits of what may be bindingly assumed and lawfuUy exacted in ordlnary 
transactions of borrowing and lendlng." Endlich on Building Associations, 
327. 

The légal efïect of the insolvency of a building association is to 
terminate ail of its contracts with its members. The object of the 
association is to accumulate a fund from the payments on shares, pre- 
miums, fines, and forfeitures, until it shall equal the par value of the 
shares subscribed by its members. When this is attained (generally 
within a time estimated by the association), the liability of ail mem- 
bers for further payments ceases, and the same resuit occurs when 
the object is prematurely defeated by insolvency. 6 Cyc. 136. So 
far as a mortgage is given to insure the payment for stock, the obli- 
gation then is abrogated by the destruction of the stock and the Soci- 
ety. Endlich on Bldg. Associations, 116, 118. While this is true, 
the member is not released from his liability to pay the balance of the 
sum he actually borrowed on his security, and the members must 
ratably contribute to the debts and losses of the association before they 
will be entitled to any surplus from their payments. Miles v. New 
South Bldg. & Loan Ass'n (C. C.) 111 Fed. 946. Upon the question 
of what crédit shall be allowed for thèse payments, we find a con- 
trariety of authority not unlike that we hâve discussed. The courts 
of last resort in the states of California, Maryland, Massachusetts, 
North Carolina, South Carolina, South Dakota, Utah, and Washing- 
ton hâve held that such payments should be so credited. On the 
other hand, the courts of Alabama, Arkansas, Illinois, lowa, Kansas, 
Missouri, Nebraska, New Jersey, Ohio, Pennsylvania, Tennessee, and 
Texas, and the national courts, hold that payments on stock are not 
ipso facto payments on the loan, and do not operate pro tanto to ex- 
tinguish it. 6 Cyc. 154, 155, and cases cited. The authorities, how- 
ever, preponderate to the efïect that the parties must be held to the 
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terms of theîr contracts, where there appears no explicît intention to 
merge the indebtedness on the stock into the loan. In Manship v. 
New South Bldg. & Loan Ass'n (C. C.) 110 Fed. 845, Judge Niles 
States the principle in the following language : 

" * * * The fallure to recognize the dual relation whleh a borrowing 
member of a building and loan association sustalns to the association as an 
Invester In and a borrower from the same, and a further fallure to recognize 
the rights of parties 'of full âge and compos mentis' • • • to enter into 
contracts and be bound thereby, hâve been the fruitîul source of the varlous 
opinions of the courts of the eountry, whlch hâve refused to recognize any- 
thlng In the contract of a borrowing member from a building and loan associa- 
tion except the loan of money pure and simple. The arbltrary appropriation 
of premiums and stock payments to the liquidation of the debt of a borrow- 
ing member * ♦ * In a contract which is plainly wrltten and easlly under- 
stood, in direct contravention of the undlsputed terms of the contract, is un- 
Justifiable." 

Under the laws of Maryland, it was held in Coltrane v. Baltimore 
Bldg. & Loan Ass'n (C. C.) 110 Fed. 281, that losses of an association 
cannot be charged to a borrowing stockholder for contribution up- 
on its dissolution, but he is entitled to crédit on his loan the full 
amount paid for his stock. This décision was, however, modified on 
appeal by the Fourth Circuit Court of Appeals, in Coltrane v. Blake, 
113 Fed. 785, 51 C. C. A. 457, where the conclusion of the learned 
district judge was discussed as foUows : 

"This conclusion confuses the obligation of two entirely distinct contracts 
In subscrlbing to the stock, the shareholder blnds hlmself to pay the subscrip- 
tlon, either in cash at once, or In Installments, called dues. • • * Havlng 
become a stockholder, he then gets an advance from the common fund. This 
is another, and an entirely distinct, contract, based upon an entirely distinct 
considération. • « * Payments on stock are not payments on the mort- 
gage debt, and do not Ipso facto work an extlngulshment of so much of the 
mortgage." 

The court then holds that each member, as a stockholder, "bas 
the right to participate according to the amount of his stock in the 
surplus assets of the corporation on a division, and ultimately, on 
its dissolution, in the assets remaining after payment of its debts," 
and States the équitable reason of this rule, as follows : 

"The capital stock of a building and loan association Is composed of the 
subserlptions to It either by cash or by dues. If any part of thèse dues Is 
dlverted from the claims of credltors generally, and Is used for the beneflt of 
a single stockholder by way of crédit on a debt due by hlm to the corpora- 
tion, It is a misuse of trust funds, and so unlawful." 

We hâve, moreover, upon this question a séries of direct adjudi- 
cations by the Circuit Court of Appeals for this circuit, beginning with 
the case of Andruss v. People's Bldg. & Loan Ass'n, 94 Fed. 575, 
36 C. C. A. 336, where Judge Shelby for the court observed : 

"The clalm of the appellant • * • that he Is entitled to crédit on his 
bond for borrowed money, on account of the payments he made on his subscrlp- 
tion for stock, cannot be sustained. He was a subserlber for stock In the as- 
sociation, and he was under contract to pay for It Just as any other stockholder. 
Payments on the stock, his stock belng forfelted under the rules of the associa- 
tion, cannot be applled to his debt on account of the loan." 

Again, in Hieronymus v. New York Nat. Bldg. & Loan Ass'n, 107 
Fed. 1005, 46 C. C. A. 684, this rule was reiteratëd by Judge McCor- 
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mick, and in the récent case of Cooper v. Brazelton, 135 Fcd. 476, 
>58 C. C. A. 188, by a unanimous court (Judge Meek rendering the 
opinion) it was held : 

"Appellees contend that they are entitled to crédit on thelr bond of the 
amount pald by Brazelton on hls stock subscription, that B. did not désire to 
beeome a bona flde shareholder in the association, and was compelled to sub- 
scribe for sbares in order to secure a part of the loan or advance made on 
hls behalf. This contention cannot be upheld. The subscription to the stoclc 
by B., and the subséquent loan or advance of money on hls behalf were two 
separate and Independent transactions, and he cannot be heard to deny the 
validity or efCectlveness of légal contracts entered Into by him. It Is neither 
alleged nor attempted to be shown that any fraud was perpetrated upon him, 
as that he Is non compos mentis, and therefore he must be held to a perform- 
ance of hls contracts. • • ♦ " 

See, aiso, Douglass v. Kavanaugh, 90 Fed. 373, 33 C. C. A. 107; 
Towle V. American Bldg. Society (C. C.) 61 Fed. 446 ; Tilley v. Amer- 
ican Bldg. & Loan Ass'n (C. C.) 52 Fed. 618 ; Alexander v. Southern 
Home Bldg. & Loan Ass'n (C. C.) 120 Fed. 963; Interstate Bldg. 
& Loan Ass'n v. Edgefield Hôtel Co. (C. C.) 120 Fed. 422 ; Manori- 
ta V. Fidelity Trust & Loan Co. (C. C.) 101 Fed. 8 ; Pattison v. Bldg. 
& Loan Ass'n, 63 Ga. 373 ; Goodrich v. City Loan Ass'n, 54 Ga. 98 ; 
City Loan Ass'n v. Goodrich, 48 Ga. 446. 

By the terms of her contracts, Mary F. Butts subscribed to $900 
of the stock of the Southern Building & Loan Association. This 
is a distinct liability. In addition, by note and deed to secure the same, 
she became obliged to pay her $900 loan thereon, with interest and 
premium. It is not contended that the payments of 5 per cent, interest, 
and 5 per cent, premium for the loan, were usurious, or that the insol- 
vent corporation was not a bona fide building and loan association, nor 
is it claimed that the transactions alleged were the cloak for any fraud 
practiced upon the defendant's testatrix. In the absence of any plead- 
ing, or proof to this efïect, we must hold that the defendant's testatrix 
was bound by her stipulations in the note and bond executed to the as- 
sociation, that there is no apparent intention of the parties to apply the 
payments of monthly installments to reduce the principal of the loan, 
and that by no justifiable construction can thèse payments be held 
Bo applicable. Even were this not true, the dépendent contention 
of the défendant that the bill shows on its face a full satisfaction of 
the debt must fail. The amount of the $900 loan, borrowed on March 
1, 1895, with the interest and premiums at 5 per cent, each, due to 
October, 1902, was $1,605. On this indebtedness the payments 
of monthly installments, interest, and premiums amounted to only 
$1,267.50. Without regard, therefore, to the questions hereinbefore 
discussed, there is upon the face of the bill a balance due the associ- 
ation, which in équitable contemplation maintains the bill. Nor is 
there merit in the ground of the gênerai demurrer which sets out the 
failure of the complainant to allège any default in the defendant's 
payments. The bill shows an indebtedness by a member to the as- 
sociation. This being true, the gist of the bill is the insolvency and 
dissolution of the corporation, and the prayer for détermination by 
an accounting before a master of the mutual rights and liabilities of 
the association and the member. 
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Other grounds of the demurrer are not deemed of conséquence. 
For the reasons stated, both the gênerai and spécial demurrers must 
be overruled. Orders may be taken accordingly. 



In re GIRVIN. 
(District Court, N. D. New York. Mareh 12, 1908.) 

1. Limitation or Actions— "Mutual, Open, and Cukrent Account." 

• An account of loans between the lender and the borrowing flrm, kept 
on the flrm's books or on silps of paper, dld not constitute a "mutual, 
open, and current account," wlthin Code CIv. Proc. N. Y. 1 386, providing 
that In an action to reeover a balance due on a mutual, open, and current 
account, where there hâve been reeiprocal demanda between the parties, 
the cause of action was deemed to hâve accrued from the tlme of the last 
Item proved In the account on elther slde. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, §§ 137, 296. 
For other deflnitions, see Words and Phrases, vol. 5, p. 4647.] 

2. Same— "Mutual Account." 

A current account kept by a husband of hls transactions wlth hls wlfe's 
money does not constitute a "mutual account," nor Is an account mutual 
where It slmply contains Items of money recelved and pald, nor one 
In whlch there were but three items of crédit during a perlod of flve 
years ; cash items being also held to form no part of a mutual, open, and 
running account. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, §§ 137, 296. 

For other définitions, see Words and Phrases, vol. 5, pp. 4646, 4647.] 

3. Same— Demand Loans— Startino op Limitation. 

Where several demand loans were made by a wife to a flrm of which 
her husband was a member, limitations ran from the date of each loan. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, §§ 259-265.] 

4. Same— Suspension of Limitations— -Pabt Payment. 

A part payment, to be effectuai to interrupt limitations, must not only 
be voluntary and free from any uncertainty as to identification of the 
debt on which it is made, but it must also be made as a payment on a 
larger debt, and be so accepted by the creditor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 632, 634.] 

6. Same— OuTLAWED Olaims— Payment— Application. 

Claimant made several loans of money to a flrm of which her husband 
was a member, between September, 1896, and October, 1904, aggregatlng 
$10,786.32. Each loan was a separate and distinct transaction, payable 
on demand; the account being kept on slips of paper and on books of 
the firm in Its business office. After a large part of the loan had become 
barred by limitations, the husband, without any request from hls wife, 
pald a debt of $1,000 for her, and told her at the tlme he had chargea it to 
her account ; but there was no agreement as to what loans it should be ap- 
plled to pay. Held, that such payment dld not constitute a récognition of 
the outlawed clalms, nor a promise to pay them, and should be applied in 
payment of the remaining loans, against whlch the statute had not run. 
[Ed. Note.— For cases In point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, §S 642, 643.] 
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6. BaNKETJPTCT— OlaIMS— PeOOF— DISCLOSURE OF CREDITS. 

Wliere a claimant agalnst a bankrnpt had recelved $1,000 on account of 
loans made to the bankrupt, but siich paymeiit was not disclosed by tbe 
claimant's verifled proofs of clalm, whlch expressly statfid that no part 
of the debt had been pald, claimant thereby violated Bankr. Act July 1, 
1898, c. 541, § 57, subd. "a," 80 Stat. 560 [U. S. Comp. St. 1901, p. 3443], 
deelarlng that proof of clalms shall be by written stateinent under oath, 
slgned by the créditer, setting forth the claim, etc., and what, if any, 
payments had been made thereon. 

In Bankruptcy. Review of order of référée allowing claim of Fan- 
nie W. Girvin, wife of the bankrupt, for money loaned at différent 
times, at the sum of $10,630.83. The trustée and objecting credîtor 
dénies the indebtedness and says most of it is barred by the statute of 
limitations. 

Edward F. Shea, for trustée. 

Cari E. Dorr, for objecting creditor. 

Edwin Nottingham, for claimant. 

RAY, District Judge. While there are many facts and circumstan- 
ces tending to show that the claimant, Fannie W. Girvin, bas no valid 
claim whatever against the estate of the bankrupt, I am disposed not 
to disturb the iinding of the référée, who saw the witnesses, that she 
loaned money to her husband, James E. Girvin, and a partner (a limi- 
ted partnership), at the times and in the amounts specified. Thèse 
loans were at différent dates, in différent amounts, and with the agrée- 
ment that interest at 6 per cent, should be paid. The firm opened no 
account with claimant on its books, but kept the dates and amounts of 
thèse loans on a slip or slips of paper, except the amount of six checks, 
for $500 each, given by claimant to James E. Girvin. The first loan 
was the sum of $100, in September, 1896, and on October 30, 1904, 
the aggregate of the loans, exclusive of interest, was $10,786.33, as 
shown by the finding of the référée. Thereafter there were loans of 
$75, December 31, 1903, and $5.50, October 30, 1904. Each loan was 
a separate and distinct indebtedness or claim, each was due on demand, 
each drew interest from its date under the agreement, and the statute 
of limitations ran as against each loan from its date. The évidence is 
that thèse were debts of the firm, and so understood and carried, not 
in the books, but upon thèse slips. Six checks, of $500 each, were not 
on thèse slips. 

February 38, 1898, Girvin added up the amount of thèse loans to 
that date, exclusive of interest, and entered the total on one of the 
books of the firm to the crédit of the claimant, Fannie W. Girvin. 
This total was $6,886.33. She had no other account with the firm. 
October 20, 1904, he added up certain of the other loans, exclusive of 
any interest, and entered the total of same in said book of the firm to 
the crédit of claimant, viz., $3,900. Subsequently said James E. Gir- 
vin showed thèse entries to his wife, the claimant, and stated, in sub- 
stance, that this was the account of the amount owing her by the firm. 
There was no accounting or figuring up between them, and there is 
no évidence anything further was said or done. There was no créd- 
it of interest. Confessedly thèse aggregates entered on the books did 
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not show the amount due under this agreement for the loans, as inter- 
est accrued and due on demand was not included. As ail that was said 
was merely a statement by the debtor to the créditer that this was the 
account between the firm and her, I do not think it became an account 
stated and settled, or that it constituted a waiver o£ the interest. It 
was done to show the wife that an account was being kept. I think 
the rights of Fannie W. Girvin were in no way changed or modified 
by this transaction or exhibition of thèse entries, to the making of 
which she was not a party. It is not shown she assented to what her 
husband said, or to the correctness of the account. October 27, 1904, 
the said partnership was dissolved, and Girvin assumed ail its debts and 
obligations, and became individually liabFe to pay the indebtedness. 
The firm or partnership was not released. 

Fannie W. Girvin owed one Warren H. Girvin, on a promissory 
note made by her, the sum of $1,000. Of this fact her husband was 
cognizant. October 28, or November 1, 1905, James E. Girvin paid 
this note. Payment was not demanded, and there was no request on 
the part of the claimant hère, Fannie W. Girvin, that he should pay 
it. Howevér, it appears that on several occasions James E. Girvin told 
his wife that he expected to pay it very shortly. On this subject the 
évidence of the husband is : 

"I paid for her that $1,000 note. Q. What, If anything, had you said to 
her about paylng that note for her prior to this tlme that you made the pay- 
ment? A. From tlme to time, during a period of two or three years, I had 
said that very shortly I expected to pay the note. Q. What note? A. The 
$1,000 note that Mr. Girvin held agalnst my wife. Q. And dld you say any- 
thing to her at the tlme you paid the note, about havlng paid itî A. Shortly 
after. Q. What dld you say? A. I told her that I had paid the $1,000 note 
that my brother held agalnst her, and chargea it to her account in the store, 
and showed her the note canceled. Q. Dld she say anything? A. I don't re- 
call what she said." 

The wife says her husband simply showed her the note and told her 
he had charged it to her on her account. She said nothing. In fact, 
it was charged to her in the firm book referred to on the débit side : 
"Fannie W. Girvin, $1,000." There was no other payment made on 
thèse loans, or either of them. 

The trustée and objecting créditer set up the statute of limitations, 
State of New York, as a bar to so much of this claim as had accrued 
due more than six years prior to the adjudication in bankruptcy, 
which was on the 6th day of March, 1906. This would cover ail 
items of the claim prior to March 5, 1900. Between February 15, 
1899, and October 31, 1903, no loans were made, or, if made, they 
were not put on the slips or books. The loans after February 15, 
1899, and commencing October 31, 1903, were as follows : October 
31st, $500; October 31st, $500; December 17th, $500. In 1904: 
March 17th, $500 ; April ISth, $500 ; July 8th, $500 ; and after that 
items aggregating $900, or $3,900 in ail. This is the second aggregate 
amount carried to the firm book; but of this only $819.50 comes from 
any slip or memoranda, and does not include either of said checks. 
I find no évidence of an agreement or understanding to pay interest 
: n thèse loans evidenced by thèse checks. It would seem they were 
temporary loans, if loans at ail. 
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The trustée and créditer objecting says the payment of the note of 
Mrs. Girvin, made by James E. Girvin, and charged to her on the 
book, must apply on thèse items of indebtedness incurred subséquent 
to February 15, 1899, and commencing October 31, 1903, and that it 
cannot be treated or regarded as a payment made to apply on the 
prior, stale, and outlawed items of indebtedness ; that is, cannot be 
used as an acknowledgment of the continued existence of same as 
valid debts or claims, sufficient to take same from the opération of the 
statute. They insist there is no évidence of an agreement or under- 
standing the payment of the note should so apply, and that in the ab- 
sence of such évidence the payment of the note and entry on the book 
were inefïectual to remove the bar of the statute. 

Sections 380 and 383 of the Code of Civil Procédure of the state of 
New York (1 Bliss' N. Y. Ann. Code [5th Ed.] pp. 235, 237) provides 
as follows: 

"Sec. 380. The followlng actions must be commenced wlthln the following 
periods after the cause of action bas accrued: » • • 

"Sec. 382. Wlthin six years: (1) An action upon a contract obligation or 
llablUty, express or Implied; except a judgment or sealed instrument. 
* • * » 

This bars ail remedy, unless there is an acknowledgment of the 
debt or a new promise, which must be in writing and signed by the 
party to be charged thereby, or a payment thereon of principal or in- 
terest. 

Section 395, Code of Civil Procédure, reads as follows : 

"An acknowledgment or promise, contalned In a wrltlng signed by the party 
to be charged thereby, Is the only compétent évidence of a new or continulng 
contract, whereby to take a case out of the opération of thls tltle. But thla 
section does not alter tlie effect of a payment of principal or interest" 

Before considering the eiïect of the payment of said note by Gir- 
vin, it is well to dispose of another section of the Code (section 386) 
which reads as follows: 

"Sec. 386. In an action brought to recover a balance due upon a mutual, 
open, and current aecount, where there hâve been reclproeal demanda between 
the parties, the cause of action Is deemed to hâve accrued from the tlme of 
the last Item proved In the aecount on elther slde." 

This aecount between the firm and this claimant, Mrs. Girvin, kept 
on the books or slips, did not constitute it a mutual, open, and cur- 
rent aecount. Adams v. Olin, 140 N. Y. 150, 35 N. E. 448 ; Matter 
of Gladke, 45 App. Div. 625, 60 N. Y. Supp. 869 ; Green v. Disbrow, 
79 N. Y. 1, 35 Am. Rep. 496 ; Compton v. Bowns, 5 Mise. Rep. 313, 
35 N. Y. Supp. 465; Raux v. Brand, 90 N. Y. 309. Thus a current 
iccount kept by a husband of his transactions with his wife's money 
loes not constitute a mutual aecount; and an aecount simply contain- 
ing items of moneys received and paid is not a mutual, open, and cur- 
rent aecount within this section. Adams v. Olin, 140 N. Y. 150, 35 
N. E. 448. An aecount upon which but three items of crédit appear 
in five years is not a mutual, open, and running aecount. Matter of 
Gladke, 45 App. Div. 635, 60 N. Y. Supp. 869. Cash items form no 
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part of a mutual, open, and running account. Raux v. Brand, 90 N. 
Y. 309. 

We hâve, therefore, several separate and distinct loans of money, 
on interest, made at différent dates, and one payment credited to Gir- 
vin by himself, which he made for his creditor without her request, 
but of which she was informed, with a statement that he had charged 
it to her in her account. There was no agreement or statement on 
what items of indebtedness or on which loans it should apply as a 
payment, and it was not apportioned, and the account where it was 
credited did not show the several loans or the amounts thereof sep- 
arately. Some — the most — of thèse items of indebtedness were then 
barred by the statute of limitations. There were new and récent 
loans, not affected by the statute, against which in no event had the 
statute run. Is this payment of $1,000 to be apportioned pro rata to 
ail of thèse varions items, those accruing due before the statute com- 
menced to run, as well as those which came due thereafter, or to those 
which accrued due thereafter, or is it to be applied on extinguish- 
ment of the latest loans? The décisions in the state of New York, 
as well as elsewhere, seem to settle the question beyond ail serious 
controversy. Being payable on demand, they were due at once, and 
the statute of limitations ran from the date of each loan. Wheeler 
V. Warner, 47 N. Y. 519, 7 Am. Rep. 478; Dolan v. Mitchell, 39 App. 
Div. 361, 57 N. Y. Supp. 157. 

There are two ways to take a debt from the opération of the statute 
of limitations : (1) By an acknovk'ledgment of the debt in writing, sign- 
ed by the party to be charged ; (2) by a part payment of the debt, prin- 
cipal or interest, which is held a récognition of the présent existence 
of the debt, and of an existing présent obligation to pay and a promise 
to pay is inferred. In either case "the gênerai rule is that an ac- 
knowledgment or promise to pay, in order to take the debt out of the 
statute, must satisfactorily and certainly appear to refer to the very 
debt in question." 25 Cyc. 1330, and numerous cases there cited. "A 
part payment, to be effectuai to interrupt the statute, must be volun- 
tary and free from any uncertainty as to the identification of the debt 
on which it is made." 25 Cvc. 1371, and numerous cases there cited; 
Crow V. Gleason, 141 N. Y^ 489, 36 N. E. 497; Shafer v. Pratt, 79 
App. Div. 447, 80 N. Y. Supp. 109 ; Barnes v. Pickett, etc., 203 Pa. 
570, op. 572, 53 Atl. 378; Burdick v. Hicks, 29 App. Div. 205, 51 N. 
Y. Supp. 789. "It must also be made as a part payment of a larger 
debt, and be so accepted by the creditor." Same cases. 

In Shafer v. Pratt. supra, the opinion was written by Hiscock, J., 
now of the Court of Appeals, and was concurred in by the three other 
judges. There défendant was indebted to tlie plaintiff on four claims, 
and défendant knew he was so indebted thereon. Three of thèse 
claims were then barred by the statute of limitations. The creditor 
drew an order upon the défendant his debtor, for a certain sum, $24, 
with instructions, eontained tliereiii, to "charge same to my account." 
The défendant kepi a bock of acioimt with plaintiff, and, having paid 
the order, testified that he chargée! the order to plaintiff; that is, pursu- 
ant to directions, he charged it to the account. The court said : 
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"The référée bas refused to find that thls was such a payment as would 
revive sald clalms. We thlnk he was correct In thls holding, there belng no 
such évidence as was necessary of an Intent upon the part of the défendant 
to bave said payment applied to tlie clalms made by plaintifl which were then 
outlawed and thereby revive them." 

The syllabus of the case reads : 

"Where a party, indebted to another upon four elaims, honors an or- 
der for a sum of money whlch the créditer draws upon him wlth Instruc- 
tions to 'charge same to my account,' at a time vehen three of the clalms are 
outlawed, and It does notappear to which claim the payment is applied by 
either the debtor or the créditer, such payment wlll not operate to revive the 
outlawed elaims." 

In the case now before this court there was no direction as to the 
application by any one, and no application of the payment was in fact 
made. It was simply placed on the book as a crédit to the firm and a 
charge against the wife of one of its members, the créditer. Nothing 
was said between Mr. and Mrs. Girvin before the money was paid by 
Mr. Girvin to Warren H. Girvin, which was done without her request, 
or at the time; and we cannot properly infer that when Girvin made 
the payment it was done as a payment to the wife, or on her account, 
to apply on his indebtedness to her. There is not a scintilla of évidence 
to warrant such a conclusion. True, he thereafter charged her with the 
amount, and subsequently informed her that he had done so, and she 
neither assented nor dissented; but he neither said nor did anything 
that indicated he intended in prassenti to apply the payment to any par- 
ticular debt or to ail the varions loans pro tanto. The burden was on the 
claimant hère to show that the payment made to Warren H. Girvin and 
assented to by silence was intended by James E. Girvin as a récognition 
of the outlawed elaims and a promise to pay them. Crow v. Gleason, 
141 N. Y. 489, 493-494, 36 N. E. 497; Matteson et al. v. Palser et al., 
56 App. Div. 91, 97, 67 N. Y. Supp. 613 ; Wood on Limitations, § 108 ; 
Murphy v. Walsh, 113 App. Div. 428, 99 N. Y. Supp. 346; Greenwood 
v. Judson, 109 App. Div. 398, 96 N. Y. Supp. 147. 

In Murphy v. Walsh, supra, the court held: 

"The burden Is upon a créditer, relylng upon a part payment to take a debt 
out of the statute of limitations, to show that the payment was made upen 
the partieular debt, and was so accepted under clrcumstances indicating ab- 
solute acknowledgment by the debtor that the money was due." 

In Matteson v. Palser, supra, the court hçld : 

"The burden rests upon a party, soeking to charge another wlth an obliga- 
tion clalmed to be barred by the statute of limitations to show that the pay- 
ments necessary to take the debt out of the statute were made by the party 
sought to be charged for hls own account and wlth référence to that partieular 
debt." 

In Greenwood v. Judson, supra, the nièce presented a claim against 
the estate of her uncle, much of which was outlawed, except for a con- 
tinuous séries of payments proved. It appeared that the claimant mar- 
ried and went away for a time, but returned. It was claimed that this 
return was under a new contract, and that the payments made sub- 
sequently to the return did not operate as a récognition of the claim 
for services rendered prior to that time; more than six years having 
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elapsed. Held (McLennan, P. J., dissenting), that the payments took 
the entire daim out of the statute, "as the proof showed that the con- 
tract was a continuing one." Hence it was treated as one of debt. The 
prevailing opinion demonstrates that the rules of law were stretched to 
their limit. 

In Adams v. Olin, 140 N. Y. 150, 35 N. E. 448, it is held : 

"In the absence of a wrltten aeknowledgment or promise to take a case 
out of the statute of limitations, and where a payment is relied upon for 
that pnrpose, to operate as such, it must appear that the alleged payment was 
a deliberate act of the debtor, evidenclng or aceompanled by some évidence of 
an intention on his part to thereby acknowledge the existence of the debt. 
Where It Is uncertain whether the alleged payment was such in fact, or was 
an independent transaction between the parties, not connected with the old 
debt, Bo Inferenee can properly be drawn therefrom of an admission thereby 
of the existence of that debt." 

In Crow V. Gleason, 141 N. Y., at page 494, 36 N. E., at page 498, 
the court said : 

"And, even if it be true that the défendant never made any partlcular di- 
rection as to how the payments should be applied, that is not suffleient to save 
the bar of the statute, unless the plaintiff can show that they were made by 
the défendant consciously to apply upon the whole accoimt, and in récogni- 
tion of the whole account." 

In Bames v. Pickett, etc., 303 Pa., at page 572, 53 Atl., at.page 379, 
the court said : 

"No quallty of the payment Is more strietly required than that It shall be 
upon the very debt sued for. In Burr v. Burr, 26 Pa. 284, the leadlng case on 
the subjeet in Pennsylvania, it was said: "The aeknowledgment must not only 
be clear, distinct, and unequivocal of the existence of a debt ; but it must also 
be plalnly referable to the very debt upon which the action is based.' And 
in Barclay's Appeal, 64 Pa. 69, Sharswood, J., said: 'There can be no more un- 
equivocal aeknowledgment of a présent existlng debt than a payment on ac- 
count of It; ♦ • * but then It must plainly appear, and not be matter 
of conjecture merely, that the payment was made on account of the very 
debt which is In dispute.' See, further, as to the strlctness of the identiflca- 
tion required, Landis v. Roth, 109 Pa. 621, 1 Atl. 49, 58 Am. St Rep. 747, and 
Rosencrance v. Johnson, 191 Pa. 520, 43 Atl. 360." 

In Ft. Scott V. Hickman, 112 U. S., at page 163, 5 Sup. Ct., at page 
63, 28 L. Ed. 636, the court said : 

"Although an aeknowledgment need not, under the Kansas statute, amount 
to a new promise, yet the rule is applicable that an aeknowledgment cannot 
be regarded as an admission of indebtedness, where the accompanying dr- 
cumstances are such as to repel that inferenee, or to leave it in doubt whether 
the party intended to prolong the time of légal limitation. Roscoe v. Haie, 
7 Gray (Mass.) 274. » • * The settled doctrine In Kansas, and the weight 
of authority elsewhere is that statutes of limitation are statutes of repose, and 
not merely statutes of presumption of payment. Therefore, to deprive the 
debtor of a beneflt of such a statute by an aeknowledgment of Indebtedness, 
there must be an aeknowledgment to the créditer as to the partlcular clalm, 
and it must be shown to hâve been Intentlonal." 

In Camp v. Smith, 63 Hun, 634, 18 N. Y. Supp. 523, a number of 
obligations existed, one of which was barred, and a gênerai payment 
was made. Held not to take the outlawed one out of the opération 
of the statute. 
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In Blair v. Lynch, 105 N. Y. 638, 11 N. E. 949, it is said: 

"The efflcacy of a payinent to avert the effect o( the statute as a bar résides 
In the conscious and voluntary act of the debtor, explainable only as a récog- 
nition and confession of tlie exlsting llability." 

In Shepherd v. Thompson, 123 U. S., at page 237, 7 Sup. Ct. 1232. 
30 L. Ed. 1156, the court said : 

"If the bar la sought to be removed by the proof of a uew promise, that 
promise, as a new cause of action, ought to be proved In a clear and explicit 
manner, and be In Its terms unequivocal and determinate, and if any condi- 
tions are annexed they ought to be shown to be performed." 

If that be the rule as to a written promise, it is perfectly clear that, 
when the new promise is left to inference from a part payment, the 
évidence should be clear, explicit, unequivocal, and determinate that 
such payment was made to apply on the particular debt in question 
and with an intent to renew it. 

At the time this note owing by the claimant was paid by James E. 
Girvin, October 28, 1905, and the amount charged to her, as stated, 
the account on the books of the firm showed two items or claims of 
hers against the firm, one of $6,886.32, entered February 28, 1898, 
and clearly barred by the statute of limitations, and the other, for 
$3,900, entered October 20, 1904, not barred. There had been a 
hiatus of over three years between the last of the loans making up the 
$6,886.32 and the first of the loans making up the $3,900, with no 
crédit or payment whatever. When the crédit to the firm of $1,000, 
the payment of the note of Warren H. Girvin, and the charge to the 
claimant of that amount were made, not a word was said indicating 
that it was to apply on both of such amounts. It is just as probable, 
to say the least, that Girvin intended the $1,000 to apply on the $3,900 
aggregate items, as that it should apply on both; and more so, as 
there can be no inference or presumption that it was to apply on both. 
The inference is the contrary, within ail the cases. Adams v. Olin, 
140 N. Y. 150, 35 N. E. 448 ; Shafer v. Pratt, 79 App. Div. 447, 80 
N. Y. Supp. 109; Blair v. Lynch, 105 N. Y. 636, 638, 11 N. E, 947; 
Bailey v. Crâne, 21 Pick. (Mass.) 323. To warrant an inference 
that Girvin intended to apply the $1,000 generally on both thèse 
claims, as shown by the books, and thus revive the old and outlawed 
one, the law requires either direct proof, or proof of facts and cir- 
cumstances, making that inference imperative, or at least proper and 
legitimate. Of such proof this case is utterly barren. It is just as 
consistent and probable that it was to apply on the $3,900 as on the 
prior, stale, aggregated amount. In Bailey v. Crâne, supra, the court 
said: 

"Ad acknowledgment, to talîe a debt ont of the statute, must satisfactorlly 
appear to refer to the very debt In question." 

It is also a fact of importance and significance that, when this 
claimant made out and presented her verified proofs of claim, she 
made no référence to any payment on account of thèse loans, the 
subject-matter of her claims, but, on the other hand, expressly stat- 
ed therein that "no part of said debt has been paid," and scratched 
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out from the blank the word "except," indicating that payments, if 
any, were to be there inserted in the blank space left for the purpose. 
In this 3he violated the express provision and requirement of subdi- 
vision "a," § 57, of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 560 [U. S. Comp. St. 1901, p. 3443]), which reads as follows: 

"57. Proof and Allowanee of Claims. (a) Proof of claims sliall conslsi of 
a statement under oath, In writing, slgned by a créditer setting forth the claim, 
the considération ttierefor, and whether any, and, if so wliat, securities are 
held therefor, and wliether any, and, if so wliat, payments hâve beeu tnade 
thereon, and that the sum claimed is justly owing from the bankrupt to the 
créditer." 

The claim as presented, so far as material, and so far as it spéci- 
fies the claim itself, reads as follows: 

"That James B. Girvln, the person by whom a pétition for adjudication pf 
bankruptcy has been filed, was at and before the filing of said pétition, 
and still Is, justly and truly indebted to said déponent In the sum of fourteen 
thousand four hundred ninety-one and l'/ioo ($14,491.18) dollars; that the 
considération of said debt is as follows: Considération for moneys loaned 
and advanced to bankrupt at divers times between and inclusive of the 12th 
day of September, 1896, and the Ist day of October, 1904, Including interest 
on said amounts — ^that ne part of said debt has been pald ; that there are no 
set-offs or counterclaims to the same." 

After the year in which proofs of daim were to be filed under the 
provision of law, she was permitted, against objections, to amend 
by filing an unverified statement, in the nature of a bill of particu- 
lars, in which the alleged payment was mentioned. In substance and 
eiïect this made a new and a différent claim, presented after the ex- 
piration of one year from the adjudication and appointment of a 
trustée. It is an important fact, however; for it tends to show that 
the $1,000 had been in fact applied to the payment and satisfaction or 
extinguishment of other claims not included in the one presented. 
There is no obscurity in the section of the bankruptcy act under which 
this claim was made out and presented, and the blank form op which 
it was made called particular attention to the necessity for stating 
payments, if any. While mère technicalities should not prevail to 
defeat a just and existing claim, it is hardly consistent with the due 
administration of justice to permit an old and outlawed claim of 
$6,886.38 to be revived in favor of the bankrupt's wife by uncertain 
and equivocal évidence that a payment was made and applied thereon, 
after the claimant has distinctly and unqualifiedly sworn that "no 
part of said debt has been paid ; that there are no offsets or counter- 
claims to the same." It seems to me that there is évidence which not 
only rebuts any inference that possibly might be drawn from the 
entries on the books to the effect that the $1,000 applied on ail the 
loans mentioned, but which shows that such $1,000 was not so ap- 
plied or intended to be. The claimant has not only failed to sustain 
the burden of proving a payment on the loans aggregating $6,886.32, 
those made prior to Mardi, 1900 ; but the évidence, facts, and cir- 
cumstances show affirmatively that no payment was ever made to 
apply thereon, or made with intent that same should apply thereon. 
The évidence to substantiate this large, and to the extent mentioned 
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stale, dçmand, comes from the bankrupt and his wife, the claimant, 
and is to be closely scrutinized. In re Rider (D. C.) 3 Am. Bankr. 
Rep. 192, 96 Fed. 811 ; In re Wooten (D. C.) 9 Am. Bankr. Rep. 247, 
118 Fed. 670; Matter of Brewster, 7 Am. Bankr. Rep. 486. 

There will be an order reversing the order of the référée, disap- 
proving the findings and conclusions, and sending the matter back to 
the référée, with instructions to make an order disallowing ail of the 
claim for the loans made prior to March, 1900, and allowing the 
other items specified in his findings and allowed by him, amounting 
to some $3,900, with interest from the date of each loan to the time 
the $1,000 was paid, when that payment will be deducted, and inter- 
est allowed upon the balance. 



In re GIRVIN. 
(District Court* N. D. New York. March 12, 1908.) 

BAHKEUPTCT— CLAIMS— ASSUMED DEBT; 

Where a bankrupt for a valuable considération assumed payment of 
certain notes, his estate was liable for the entire debt, notwithstandlng 
the holder mlght also hâve enforced payment agalnst another. 

[Ed. Note. — For cases In point, see Cent. Dlg. Tol. 6, Bankruptcy, § 
476.] 

In Bankruptcy. Appeal from order of référée allowing claim of 
Warren H. Girvin at $6,000, besides interest. 

Edward F. Shea, for trustée. 
Edwin Nottingham, for claimant 

RAY, District Judge. As the bankrupt, James E. Girvin, duly and 
for a valuable considération assumed the payment of this indebtedness, 
his estate is liable therefor. While Mary S. Walrath, as executrix 
of C. A. Walrath, deceased, may be liable to Warren H. Girvin on one 
of the notes, and individually on the others, still, as James E. Girvin 
assumed the payment of ail the notes, Warren H. Girvin may pursue 
his estate in bankruptcy, or Walrath, as he elects. Should he pursue 
Walrath and collect, she could then pursue the estate of James E. Gir- 
vin, but for the fact the year in which claims are to be proved has 
elapsed. If there were any equities in the transaction demanding that 
the claimant first pursue Walrath, the case would be différent. There 
is no prêteuse the estate of Girvin is not ultimately liable for the en- 
tire claim. There is no pretense of a défense as against Walrath, had 
she paid the notes and presented her claim against the estate in bank- 
ruptcy under Girvin's agreement to pay the notes. There is no occa- 
sion for the application and enforcement of the équitable doctrine that 
where two parties are liable for a debt, and there is a fund for its pay- 
ment out of which one can reimburse himself, but the other cannot, 
the one who has such right of reimbursement should first be compell- 
ed to pay, as there is no such fund and no recourse for either. As be- 
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tween the claimant and this estate, the estate is liable, and as between 
Walrath, should she pay, and the estate of Girvin, the estate is Uable. 
The estate in bankruptcy is Hable for the whole amount in any event. 
The order of the référée, allowing the claim., is therefore affirmed. 



UNITED STATES v. TOM WAH. 
(District Court, N. D. New York. March 12, 1908.) 

1. United States Commissionees— Natube of Office— Powers. 

United States commlssioners are nelther judges nor courts, nor do they 
hold courts, though at some tlmes acting In a quasi judiclal eapaclty, nor 
do they possess the power of courts except la so far as the acts of Congress 
eonferrlng certain authorlty and Imposing certain duties on them specially 
confer the same. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 4T, United States 
Commlssioners, g 3.] 

2. Oc ntempt— Courts of Recobd— Poweb to Punish. 

Ail courts of record hâve Inhérent power to enforce thelr ordera and 
mandates by punishment as for contempt, uriless the law creatlng them 
expressly limlts such power. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 10, Contempt, § 95.] 

3. WlTNESSES— ReFUSAL TO TESTIFY— PDNISHMENT— CONTEMPT. 

By the express provisions of Act Coiig. March 2, 1831, c. 99, 4 Stat 
487, Eev. St. § 725 (D. S, Comp. St. 1901, p. 503), a fédéral court has 
power to punish a duly subpcenaed wltness for contempt in refuslng to 
obey Its commanda. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 50, Wltnesses, S§ 37- 
41 ; vol. 10, Contempt, § 103.] 

4. Same— Déportation Pboceedings. 

Power to enforce thelr processes not being specially conferred on United 
States commlssioners, there is no authority vested in such commlssioners 
sltting In a Chinese déportation case to compel a wltness duly subpœnaed 
to be sworn and give évidence, but. If the wltness refuses, his refusai 
should be reported to the United States District Court, whlch has au- 
thorlty to compel the wltness to testlfy by means of contempt proceedlngs. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 50, Wltnesses, $ 37- 
41; vol. 10, Contempt, §§ 9&-103.] 

5. Contempt— Heabing Befobe Référée. 

Under a state statute authorizlng courts of record to appoint référées 
and ref er cases to them to hear and report, or to hear and détermine, such 
courts may pimish contempts committed before such référées, in the 
absence of a statute conferring such power on the court. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Contempt, § 95- 
98.] 

6. WiTNESsœs — Refusai to Testify— Privilège — Chinese Déportation Peo- 

CEEDiNos— "Penalty"— "FoRFEiTURE." 

Allen Chinese persons not of the exempt classes havlng no right to be 
or to remain in the United States, a déportation proceedlng is a civil pro- 
ceeding, not Involvlng punishment for a crime, the Imposition of a fine, or 
the enforeement of a "penalty" or "forfeiture" ; and hence the défendant 
may not refuse to become a wltness against himself (elting 3 Words & 
Phrases, 2893, Title "Forfeiture," and 6 Words & Phrases, 5272, Tltle 
"Penalty"). 

At Law. Proceeding" in the nature of contempt to compel the de- 
fendant, Tom Wah, to be sworn in this proceeding as a witness in 
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behalf of the United States, and to testify and answer questions ma- 
terial to the issue. 

Geo. B. Çurtiss, H. E. Owen, and Alford W. Cooley, for the Unit- 
ed States. 
R. M. Moore and B. W. Berry, for défendant 

RAY, District Judge. This is a proceeding, under the Chinese ex- 
clusion act, for the déportation of the above-named défendant, Tom 
Wah, who asserts the right to remain and be in the United States 
on the ground that he is a citizen thereof. His claim is that he was 
born in the United States, and is therefore entitled to be and remain 
hère. The United States dénies this, and seeks his déportation. On 
the trial of this question before Benjamin L. Wells, one of the com- 
missioners of the United States in and for the Northern district of 
New York, duly appointed by the District Court and district judge 
of the said district, and after the said Tom Wah had produced a wit- 
ness who gave évidence tending to show that said Tom Wah was 
born in the United States, and rested, the United States, having duly 
subpœnaed him, called said Tom Wah as a witness in its behalf, pre- 
sumably to show or give évidence tending to show that he was not 
born in the United States, and therefore is not entitled to be or re- 
main hère. Tom Wah took the stand before the commissioner, and, 
on advice of counsel, refused to be sworn or testify or answer ques- 
tions relevant and material to the issues being tried then and there 
put to him. Thereupon the matter and facts were certified to this 
court for such directions and order as it shall see fit to make in the 
premises. The commissioner held he had no power to compel the 
witness to be sworn, or to commit or punish him in any way for re- 
fusing to be sworn, or to testify, or to punish him for contempt. 
This is an important question, and one in which the government as 
well as ail Chinese persons are deeply interested. 

United States Commisioners are neither judges nor courts, nor do 
they hold courts, although sometimes they act, so far as jurisdiction 
and power is conferred upon them, in a quasi judicial capacity. Todd 
v. United States, 158 U. S. 282, 15 Sup. Ct. 889, 39 L. Ed. 982; 
Ex parte Hennen, 13 Pet. (U. S.) 230, 10 L. Ed. 138 ; United States 
V. AUred, 155 U. S. 591, 15 Sup. Ct. 231, 39 E. Ed. 273; United 
States V. Clark, 1 Gall. 497, Fed. Cas. No. 14,804; In re Perkins 
(D. C.) 100 Fed. 950 ; United States v. Beavers (D. C.) 135 Fed. 778. 
When exercising their powers, they do not sit as courts ; nor do they 
possess the power of courts, except in so far as the acts of Congress 
conferring certain authority and imposing certain duties upon them 
specially mention certain powers. They may do what they are au- 
thorized to do, but no more. Same cases. Ail courts of record hâve 
the inhérent power to enforce their orders and mandates by punish- 
ment as for a contempt of court unless the law creating them ex- 
pressly limits that power. Rapalje on Contempts, 1, and numerous- 
cases cited ; Bessette v. W. B. Conkey, 194 U. S. 324, 326, 24 Sup. Ct. 
665, 48 L. Ed. 997; Ex parte Robinson, 19 Wall. 505, 510, 20 E. Ed.. 
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205 ; In re Chiles, 22 Wall. 157, 168, 22 L. Ed. 819. Says the court, 
pcr Brewer, J., in Bessette v. W. B. Conkey Co., supra: 
"The poweT to punish for contempt Is inhérent In ail courts." 

In Ex parte Robinson, supra, the Suprême Court said: 

"The power to punish for contempts Is Inhérent In ail courts. Its existence 
Js essential to the préservation of order in judiclal proceedlngs, and to the 
enforeement of the judgments, orders, and wrlts of the courts, and consequent- 
ly to tbe due administration of justice. The moment the courts of the Unit- 
ed States were called Into existence and Invested wlth jurlsdlctlon over any 
Bubject they became possessed of this power. But the power has been llmlted 
and deflned by the act of Oongress of March 2, 1831. The act In tenus ap- 
plies to ail courts. Whether it can be held to llmlt the authorlty of the Su- 
prême Court, whlch dérives Its existence and powers from the Constitution, 
may perhaps be a matter of doubt But that It applies to the Circuit and 
District Courts there can be no question. Thèse courts were created by act 
of Congress. Thelr powers and dutles dépend upon the act ealling them Into 
existence, or subséquent aets extending or limltlng thelr jurisdiction. The 
act of 1831 is therefore to them the law speclfylng the cases in whlch summary 
punishment for contempts may be Inflleted." 

By Act Cong. March 2, 1831, c. 99, 4 Stat. 487 (Rev. St. § 725 [U. 
S. Comp. St. 1901, p. 583]), this power is limited as foUows: 

"That such power to punish contempts shall not be construed to extend to 
any cases except the misbehavlor of any person In thelr présence, or so near 
thereto as to obstruct the administration of justice, the misbehavlor of any of 
the offlcers of sald courts in thelr officiai transactions, and the disobedlence 
or résistance by any such offlcer, or by any party, juror, wltness or other per- 
son, to any lawful wrlt, process, order, rule, decree or command of the said 
courts." 

By the very terms of the act a witness duly subpœnaed may be 
punished for contempt in refusing to obey its commands. It may be 
doubted whether Congress may create a court, and thereafter so lim- 
it its powers as to deprive it of the ordinary and necessary powers of 
a court. This would be to deprive it of one of its most essential at- 
tributes. No doubt the manner of its exercise may be prescribed as 
matter of procédure. But, however this may be, as United States 
commissioners of this class, those now appointed by the district judges 
and District Courts, are not courts, do not hold courts in the proper 
sensé of the term "courts," they do not possess the inhérent power 
to punish a refusai to obey their own processes and mandates, and, as 
such power is not expressly granted or conferred, there must be a 
resort to some tribunal having power if their mandates are to be en- 
forced. As the power to enforce their processes is not specially con- 
ferred by the Chinese déportation act or elsewhere on thèse commis- 
sioners, there is no authority vested in a commissioner of the United 
States sitting in a Chinese déportation case to compel a witness duly 
subpœnaed to be sworn or to give évidence. If a witness subpœnaed 
in such a case can be compelled to be sworn, the power must be ex- 
ercised by some other tribunal or officer. As a commissioner of this 
class is an officer, or an arm, of the court appointing him, it would 
seem that such court or a judge thereof ought to hâve power to make 
such orders, and compel obédience thereto, as will enable such com- 
missioner to properly exercise or discharge his functions, exercise 
160 F.— 14 
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and make effectuai the powers committed to or conferred upon him 
by Congress. Jurisdiction in Chinese cases and in certain criminal 
cases having been conferred on such commissioners, officers of this 
court, it would seem there must be power somewhere to compel wit- 
nesses duly called before them by subpœna to be sworn and answer 
material questions. If this is not the law, then United States commis- 
sioners may as well go out of business; for, as soon as that fact is 
judicially declared, and until Congress acts, they would be powerless 
to compel witnesses to be sworn, and, as the court or judge appoint- 
ing them is also declared powerless, as are ail other courts, ail un- 
willing witnesses will avail themselves of the right, and sit unsworn 
and silent. The administration of justice would thus be hampered, 
and in many cases defeated. 

I am therefore of the opinion that the acts of Congress which con- 
fer on United States commissioners the authority to hear and dé- 
cide thèse Chinese cases in the first instance commit the jurisdiction 
of such cases to the United States District Courts, prescribing the of- 
ficers of that court who shall take cognizance of them in the first 
instance with right of appeal to the District Court (The U. S. Peti- 
tioner, 194 U. S. 194, 24 Sup. Ct. 629, 48 L. Ed. 931), and that the 
court has power to come to the aid of thèse officers and enforce their 
lawful orders and mandates in ail proper ways; that the court may 
direct witnesses, duly subpœnaed, before such commissioners to be 
sworn and to answer ail proper questions and punish such witnesses 
in case of their refusai to obey. I am not willing to concède, and pro- 
test against the doctrine advanced, that Congress has made a law 
authorizing the District Court to appoint commissioners, has prescrib- 
ed the duties of such commissioners, including the power to try and 
détermine certain questions in certain cases, and devolved the per- 
formance of same upon them ; but has left them powerless and the 
court without power to aid them, in an appropriate way, in the per- 
formance of such duties. The authorities are against such a proposi- 
tion. In criminal cases before them it has been well held, I think, 
that witnesses may be subpœnaed, sworn, and compelled to answer. 
In re Perkins (D. C.) 100 Fed. 950, 953, 954 ; United States v. Bea- 
vers (D. C.) 125 Fed. 778, 780, 781; Ex parte Perkins (C. C.) 29 
Fed. 900. Thèse cases hold that, while the commissioner cannot pun- 
ish the witness for contempt, the court appointing him rpay. In the 
state of New York the courts of record rnay appoint référées and 
refer cases to them to hear and report, or to hear and détermine. Such 
courts may punish contempts committed before such référées in the 
absence of a statute conferring such power on the court. Where the 
Circuit Court of the United States refers examination to a spécial 
examiner, it may commit a witness who refuses to answer for con- 
tempt. Nelson v. United States, 201 U. S. 92, 26 Sup. Ct. 358, 50 
h. Ed. 673. 

It then becomes a question whether a Chinese person found in the 
United States against whom déportation proceedings are taken may 
be subpœnaed in such proceeding and compelled to be sworn, and 
give évidence in behalf of the United States and consequently against 
himself. If the question at issue involves punishment for the commis- 
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sion of a crime or the imposition of a fine or the enforcement of a 
penalty or a forfaiture, such party called and sworn cannot be com- 
pelled to answer. Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 
524, 29 L. Ed. 746 ; Lees v. United States, 150 U. S. 476, 14 Sup. 
Ct. 163, 37 L. Ed. 1150. It has been finally and explicitly decided by 
the Suprême Court of the United States that thèse Chinese déporta- 
tion cases are not criminal, nor are they criminal in their nature, but 
civil proceedings. Fong Yue Ting v. United States, 149 U. S. 698, 13 
Sup. Ct. 1016, 37 L. Ed. 905; United States v. Hung Chang, 134 
Fed. 19, 67 C. C. A. 93 ; Low Foon Yin v. U. S. Immigration Com- 
missioners, 145 Fed. 791, 76 C. C. A. 355 ; Law Chin Woon v. Unit- 
ed States, 147 Fed. 227, 77 C. C. A. 369. In Fong Yue Ting v. Unit- 
ed States, supra, Mr. Justice Gray, in giving the opinion of the court, 
said: 

"The proceedlng before a United States Judge, as provided for In section 6 
of the act of 1892, Is In no proper sensé a trial and sentence for a crime or 
offense. It Is slmply the ascertalnment, by appropriate and lawful means, of 
the f act whether the conditions exlst upon whlch Congress has enacted that an 
allen of thls class may remain withln the country. ïhe order of déportation 
l8 not a punlshment for crime, it is not a banishment, In the sensé in whlch 
the word is often applied to the expulsion of a citizen from his country by 
way of punlshment. It is but a method of enforcing the retum to his own 
country of an allen who has not complied wlth the conditions upon the per- 
formance of whlch the government of the nation, acting withln its constltu- 
tional authority and through the proper departments, has determlned that 
his contlnuing to réside hère shall dépend. He has not therefore been depriv- 
ed of Ilfe, llberty, or property wlthout due process of law; and the provi- 
sions of the Constitution, securing the right of trial by jury, and prohlbitlng 
unreasonable searches and selzures, and cruel and unusual punishments, bave 
DO application." 

This was quoted and approved by the same court in Wong Wing 
V. United States, 163 U. S. 236, 16 Sup. Ct. 977, 41 L. Ed. 140. 
Clearly they do not involve the imposition of a fine. Do they involve 
the imposition or enforcement of a penalty or a forfeiture? Alien 
Chinese persons, not of the exempt classes, hâve no right to be or re- 
main in the United States. Congress has so declared. The Nation 
in the exercise of its sovereign power has so declared. The United 
States has the sovereign right to exclude alien Chinese seeking to 
enter its domain, and to send out, exclude thereform, ail such per- 
sons found therein. In so doing the United States deprives the Chi- 
nese alien of no right, imposes no fine, enforces no penalty or forfei- 
ture. The Chinese person by unlawfully coming into or remaining 
or being in the United States incurs no fine, penalty, or forfeiture. 
He is not fined; no penalty is imposed. He forfeits no property or 
property rights, or other rights, as he has no right to be or remain 
hère. This précise question has been passed upon by the Suprême 
Court of the United States in Fong Yue Ting v. United States, supra, 
and also by the Circuit Court of Appeals in the following cases : Unit- 
ed States V, Hung Chang, 134 Fed. 19, 67 C. C. A. 93 ; Low Foon 
Yin V. United States Immigration Commissioners, 145 Fed. 791, 76 
C. C. A. 355; Law Chin Woon v. United States, 147 Fed. 227, 77 
C. C. A. 369. The décision of the Suprême Court is absolutely con- 
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trolling. The language of Mr. Justice Gray, already quoted, is em- 
phatic that a Chinese déportation case is net within Boyd v. United 
States and Lees v. United States, supra. See, also, the numerous 
cases in 6 Words and Phrases, tit. "Penalty," pp. 5273, 5276, and ai- 
se volume 3, tit. "Forfeiture." Cassell v. Crothers, 193 Pa. 359, 
44 Atl. 446 ; Wiseman v. McNulty, 25 Cal. 230, 237 ; Roblee v. M. 
L,. Ass'n (Sup.) 77 N. Y. Supp. 1098, 1100 ; State v. McConnell, 70 
N. H. 158, 46 Atl. 458; Van Beuren v. Digges, 52 U. S. 461, 477, 13 
L. Ed. 771. 

It is true that expressions to the contrary may be found, but this 
was before the Suprême Court of the United States had spoken on 
the subject, or before its décisions had become well known. If the 
District Court is to punish the récusant and contumacious witness, it 
seems to me eminently wise and proper that it should first make an or- 
der that the witness be sworn and answet ail proper questions, and that 
the commissioner make a like order, whereupon, if the witness still 
refuses to be sworn or answer proper and pertinent questions which 
do not incriminate or tend to disgrâce him, or subject him to a fine, 
penalty, or forfeiture, this court on a proper report of the facts can 
and will make an order punishing the contempt. 



BIRMINGHAM OOAL & IRON 00. et al. v. SOUTHERN STEEL CO. 

(District Court, N. D. Alabama. January 21, 1908.) 

Nos. 7,977 (239), 7,980 (240), 8,188 (250). 

BANKRUPTCT— COLLTJSIOîî BETWEBN PETITIONING CREDITOES AND BANKBUPT IW 

Selecting Receivehsi— Eitect. 

Where recelvers, the appointment of whom is prayed for In a pétition in 
bankruptcy agalnst a corporation, were In fact selected by the alleged 
bankrupt and named at its Instance, they will not be appointed, or it 
such facts are shown after their appointment they will be removed; but 
the court is not requlred hecause of such collusion, which was not success- 
ful In procuring the appointments desired, to dismiss the pétition in favor 
of one iiled later by other credltors, and, where it is otherwise sufficient, 
the adjudication will be made thereon. 

In Bankruptcy. In the matter of the Southern Steel Company, 
bankrupt. Pétitions of the Birmingham Coal & Iron Company, the 
Dubose Brothers Iron Company and others, and the Southern Cément 
Company and others for appointment of receivers. 

Percy & Benners, for fîrst petitioning creditors. 
Ward & Rudolph, Lee J. Marx, Powell & Blackburn, and A. Léo 
Oberdorfer, for second petitioning creditors. 
O. R. Hood, for Southern Steel Company. 
Campbell & Johnston and E. H. Dryer, for receivers. 

HUNDLEY, District Judge. In order to présent a proper consid- 
ération of the issues involved in the matters hère presented to the 
court, a brief statement of the facts and pleadings connected with this 
matter should be hère referred to. 
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On the 24th day of October, 1907, a pétition in behalf of certain 
creditors named therein was fîled in this court praying that the South- 
ern Steel Company be adjudged a bankrupt. Thèse same creditors 
also filed at the same time a pétition asking- that Morris Adler and 
Edgar L- Adler be appointed receivers of the property and estâtes 
of the said steel company, which said pétitions were duly presented 
to me at Huntsville, Ala., on the 25th day of October, 1907, at 9 a. m. 
At the same time there was presented to me at Huntsville a pétition 
of other creditors named therein seeking to hâve other receivers ap- 
pointed for the property and estâtes of the Southern Steel Company. 
In that pétition the said creditors averred that the first pétition was 
a collusive one between the creditors named therein and the bank- 
rupt, and prayed the court that receivers should be appointed who 
were disinterested, and who did not bear friendly and collusive inter- 
est with the bankrupt. At that time, with one set of creditors urging 
the appointment of Morris and Edgar Adler and another set of cred- 
itors averring collusive effort to secure the appointment of said re- 
ceivers, the court was besieged with telegrams and téléphone messages 
on both sides of the controversy of a bewildering and contradictory na- 
ture. It was represented to the court that Edgar L,. Adler was a man of 
practical expérience in the management of such properties as formed 
the estâtes of the Southern Steel Company, and it was further shown 
to the court that Morris Adler had no such practical expérience. With 
such évidence at hand as the court could at that time gather, in order 
to secure an impartial and intelligent management of the properties 
of the bankrupt, the court entered an order appointing said Edgar 
L. Adler, who was shown to hâve had some actual expérience in such 
matters, E. G. Chandler, a man whom it was shown to the court to 
hâve had a large expérience in the management of commissaries, with 
which the receivers would naturally hâve to deal in an extensive man- 
ner, and Joseph O. Thompson, a man of fine character and business 
integrity. At that time Edgar L. Adler was totally unknown to the 
court, either personally or as to his capacity and fitness to discharge 
the office of receiver, and he was appointed at the earnest suggestion 
of certain creditors and upon testimony bearing upon his fitness. The 
other two receivers, Chandler and Thompson, were urged for appoint- 
ment by many creditors and parties in interest, and in addition there- 
to, from a long acquaintance, were known personally by the court to 
be men of irreproachable character and unquestioned business in- 
tegrity. After the présentation of the pétitions as above referred to, 
the court after a patient and careful considération made appointment 
of the three receivers as above outlined. 

On the 30th day of October, 1907, the receivers Chandler and Thomp- 
son filed with this court a report in writing calling the attention of 
the court to the fact that Edgar L. Adler was not acting in harmony 
with them, to the end that the best results might be obtained for the 
benefit of the property intrusted to their care. The court had previ- 
ously learned from Edgar L. Adler, through a telegram from him, 
and in face of the fact that the decree of the court had required that 
there should be a joint bond of ail the receivers in the sum of $300,- 
000, that he had determined to make his bond separate and distinct 



214 160 FEDEEAL EEPORTBB. 

from the other receivers. The receivers, Adler, Chandler, and Thomp- 
son, appeared before this court at Huntsville, Ala., on the Ist day of 
November, 1907, and were examined orally as to their administra- 
tion of the property and estate, and their ability to raise sufficient 
funds to keep the plants in opération. Edgar L. Adler was sworn, 
and testified, in answer to questions by counsel and also by this 
court, that neither he nor his brother, Morris Adler, could in any 
manner, nor would they, raise sufficient funds, to be obtained upon 
receivers' certificates, to pay the expense of keeping the plants of the 
bankrupt in opération, although their appointment as receivers had 
been urged upon the court, based upon the grounds that they would 
furnish such funds. Thereupon it was suggested that, by the ad- 
dition of T. G. Bush to the number of receivers — who being a man 
known to the court for many years as a man of highest character 
and integrity, and a man having had expérience in the management 
of ail kinds of properties pertaining to this district, and a man of well- 
known financial ability — he could secure such funds as might be need- 
ed to properly finance the steel company and keep it in opération, 
so long as said opération might remain profitable. The court there- 
upon appointed T. G. Bush as the fourth receiver, and he was after- 
wards made chairman of the receivers. Upon the appointment of 
said Bush as said receiver ail parties in interest, who were présent 
before the court, including the receivers Adler, Chandler, and Thomp- 
son, were asked as to whether they had any objections to urge to the 
appointment of said Bush, and the court was thereupon informed that 
no objection could be made to his appointment from any source. 
Thèse receivers immediately took charge of the property of the bank- 
rupt, and secured such funds on receivers' certificates necessary to 
keep the plants of the Southern Steel Company in opération, whîch 
they continued to do, so long as the said opération proved profitable. 
Thèse four receivers made a report to this court on the 12th day of 
December, 1907, in which with minutest détail they presented each 
and every act of theirs from the date of their appointment. Notice 
of the date fixed for the making of this report was given to ail the 
creditors of the bankrupt corporation, and, without attempting to 
présent the contents of that report, it is only necessary in this con- 
nection to state that the records of this court show that there has 
been no challenge of that report in any manner. After a référence 
to the spécial master of ail the pétitions and pleadings in this cause, 
together with ail the facts involved in the various controversies, in 
which he was ordered to report his findings and the testimony to the 
court, his report was duly filed, and exceptions made thereto by the 
second petitioning creditors. Ail matters connected with thèse causes 
are now presented for the considération of the court, ail parties in 
interest being présent in person or by counsel. No exceptions were 
taken or filed to the report of the spécial master by the Southern Steel 
Company, or by the first petitioning creditors, who had insisted upon 
the appointment of Morris and Edgar Adler as receivers. The sec- 
ond petitioning creditors now insist that the facts shown in évidence 
and as found by the spécial master in his report, as to collusion be- 
tween the two Adlers and the bankrupt, make it imperative upon the 
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court to dismiss the first pétition and to adjudicate upon their second 
pétition. Among the facts relied upon to sustain this contention was 
the uncontroverted évidence that, a week or ten days before the péti- 
tions in bankruptcy were filed, J. D. Lacey, one of the directors of 
the respondent bankrupt, had arranged with Edgar L. Adler and his 
brother, Morris Adler, to act as receivers of the Southern Steel Com- 
pany in case of necessity, and that when the necessity did arrive, and 
îjefore the pétition was presented to this court, the two Adlers, with 
the actual consent and knowledge of the bankrupt, allowed their names 
to be inserted in the first pétition for receivers filed in this cause, and 
made bond prior to and in contemplation of their appointment. 
There is further évidence and admissions, shown by the testimony,- 
tending to show collusion and an effort on the part of the bank- 
rupt to control or participate in the management of its estate, even 
after it had been committed to the jurisdiction of this court. It 
is most vehemently urged, therefore, that in view of this évidence 
and admissions the bankrupt should not be adjudicated on the first 
pétition, but that it should be dismissed, and an adjudication be had 
on the second pétition. 

There can be no question that in such cases as this, where it is shown 
that the appointment of a receiver or trustée in bankruptcy is brought 
about by active interférence and procurement of the bankrupt, the 
appointment of the same will be set aside on proper pétition and show- 
ing to the court, it matters not how high the character or capacity of 
the receiver or trustée may be who is so attempted to be procured by 
the bankrupt. As is said by I^ochren, District Judge, in the case of 
In re Hanson (D. C.) 156 Fed. 717 : 

"It Is well settled by ail the authorlties that the trustée represents the ered- 
itors, and not the bankrupt, In the administration of the estate ; and that It is 
Improper that the bankrupt shall actlvely interfère with the matter of his 
sélection and appointment ; and that if he does interfère, and the person aided 
by him is appolnted by votes procured by such interférence, the appointment 
siionld for that reason be disapproved. In re McGill, 106 Fed. 57, 45 C. C. 
A. 218; In re Eekersdres (D. C.) 108 Fed. 206; In re Henschel (D. C.) 109 Fed. 
861." 

What is said hère as to the application of this principle to trustées 
must of course apply with much more force to receivers, for whom 
the court alone is responsible. Many cases to the same effect might be 
cited, and I hâve found none contrary to the principle announced in 
the Hanson Case, supra. The rule is based on sound reason, and is 
a salutary one. It often becomes the duty of the receiver directly to 
antagonize the bankrupt by efforts to discover secreted assets. Sure- 
ly, then, there should be no color of basis for any suspicion of par- 
tiality or sensé of obligation on the part of the receiver toward 
the bankrupt. While this is undoubtedly the law, and the contention 
made would hâve authorized the court to entirely disregard the 
request by the first petitioning creditors, as to the receivers Messrs. 
Adler, yet it is not sufiîcient cause to justify a setting aside of their 
pétition at his time. The action of this court in disregarding in 
part their request as to receivers and in appointing three other re- 
ceivers, who are entirely disinterested, purged those pfoceedings of 
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any collusive eflfect, growing out of the promotion of the Adlers 
by the bankrupt. There can be no question but that the bank- 
rupt can act in harmony with creditors of his own sélection for the 
purpose of surrendering his estate to the court, but the hne is drawn 
when he attempts in any wise to interfère with or procure the ap- 
pointment of a receiver or trustée. There has been no objection filed 
with référence to the appointment of any of the receivers in this cause, 
except as herein set forth. No act of theirs has been challenged by 
any party to this record. AU of the parties in interest are now présent 
before the court, and with surprising unanimity they admit and agrée 
that the Southern Steel Company should be declared a bankrupt on 
one or the other of the grounds alleged in the pleadings. It may be 
that the act of bankruptcy averred in the first pétition cannot be sus- 
tained as matter of law on the proof oflfered in support thereof. It 
is not necessary to décide that question hère. That pétition is in ail 
respects regular on its face, and sufiîciently avers an act of bank- 
ruptcy. Under that pétition every order of this court has been made. 
The acts of bankruptcy averred under the amendment oflfered by the 
first petitioners are claimed to be sustained by the testimony, and are 
not denied. The application to amend this pétition so that the same 
shall contain ail the allégations of bankruptcy alleged in the second 
pétition is granted. No objection being made, and after notice to ail 
parties in interest in open court, ail the proceedings in bankruptcy 
pending against the Southern Steel Company will be transferred to the 
Southern division of this district. And there being no objections 
interposed to the consolidation of ail the said causes as amended such 
will be donc, and thèse causes will proceed as one. The Southern 
Steel Company will be adjudged a bankrupt, and a decree will now be 
entered in accordance with this opinion. The spécial master, Sterling 
A. Wood, is hereby appointed spécial référée in bankruptcy in this 
cause. Ail other questions are reserved. 



DE VAIyLB DA COSTA y. SOUTHERN PAC. CO. 

(Circuit Court, D. Massachusetts. March 16, 1908.) 

No. 244. 

1. Death— Action fob Weongful Death— Ribht or Administbatob. 

Ky. St. 1903, c. 1, § 6, glvlng a rlght of action for négligent death, en- 
tltles the duly appointed admlnlstrator of one negUgently kllled on a 
vessel owned hy a Kentucky corporation whlle lylng In a harbor In Texas 
to sue for such death. 

2. Administbatobs— Appointment— Assetts — Situs — Claim fob WBONQruL 

Death. 

A cause of action for wrongful death expressly authorlzed by Ky. St. 
1903, c. 1, I 6, was not Insufflcient to justlfy the appointment In another 
Btate of an admlnlstrator, on the ground that under the atatute no rlght 
of action arose In behalf of any one untll after the admlnlstrator had 
been appointed, and that hence the appointment was necessarlly Invalld 
as needlng to sustain It assets In existence before It was made. It Is 
enough that assets and appointment come Into being at the same moment. 

[Ed. Note. — For cases In point, see Cent DIg. toI. 22, Executors and Ad- 
mlnistrators, $ 24.] 
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S. Removai, of Causes— Waiver of Objection to Jubisoiction. 

The requirement of Act March 3, 1875, c. 137, 18 Stat. 470 (U. S. 
Comp. St. 1901, p. 508). that an action In the fédéral court based upon a 
diverslty of citizenshlp be brought in the district of the résidence of either 
plaintlff or défendant, Is waived by defendant's removai of the cause to 
the fédéral court from the state court where It Is brought. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 42, Removai of Caus- 
es, S 238.] 

4. Administbatoes—Appointment— Where to be Made— Claim fob Weono- 

FUL DEATH. 

A cause of action for wrongful death warrants the appointment of aa 
admlnistrator In any jurlsâictlon whereln défendant may be sued. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 22, Bxecutors and 
Admlnlstrators, § 24.] 

At Law. 

W. P. Murray, John S. Patton, and Charles F. Smith, for plaintiff. 
Foster & Turner, for défendant. 

LOWEIvL, Circuit Judge. This is an action of tort removed from 
the State court: The déclaration alleged that the plaintiff was the 
administrator of Rodriguez, late of Boston. The first count alleged 
that on a voyage from New York to Galveston, on board the steamer 
El Valle, in the harbor of Galveston, within three miles from the shore 
of Texas, Rodriguez was injured by the négligence of the défendant, 
from which injury his death resulted six days afterwards; that he 
left a widow and seven minor children dépendent upon him for sup- 
port, wherefore a cause of action accrued to the plaintifT By virtue of 
Rev. St.'Tex. 1895, arts. 3017-3037. The second count alleged that 
the défendant operated a line of steamers to which the El Valle be- 
longed, and which plied between New York and Galveston; that, by 
reason of the accident above described, an action accrued to the plain- 
tiff by virtue of Code Civ. Proc. N. Y. § 1902. The third count al- 
leged that the" défendant was incorporated under the laws of Ken- 
tucky, and that in conséquence of the accident above described a cause 
of action accrued to the plaintiff by virtue of Ky. St. 1903, c. 1, § 6. 
The défendant had constituted the Massachusetts commissioner of 
corporations its attorney to receive service of process; and the writ 
was duly served upon him. To this déclaration the défendant pleaded 
in abatement that the plaintiff was not the administrator of Rodriguez. 
and further denied "that Rodriguez was a résident of Boston at the 
time of his death, or left goods or estate within the county of Suffolk. 
so that, if the plaintiff was appointed by the probate court within the 
county of Suffolk, said court had no jurisdiction to make such ap- 
pointment." 

The case was heard upon the déclaration, the plea in abatement, and 
the following agreed statement of facts, as follows : 

"It is hereby agreed that unless the right of action against the plaintiff is 
assets in this jurisdiction, the deceased havliig no property hère and not hav- 
ing been at the time of his death a résident of the state of Massachusetts, the 
plea In abatement is to be sustained, but, if such right of action is assets suffl- 
cient to give jurisdiction to the probate court to biud an administrator hère, 
the plea In abatement is to be overruled, and the case is submltted to the court 
for a rullng upon the matter." 
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That a cause of action arose under the Kentucky statute in favor 
of an administrator of Rodriguez duly appointed seems to be settled by 

The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. . Was this 

cause of action assets of Rodriguez's estate in Massachusetts sufficient 
to justify the appointment hère of the plaintiff as his adminisrator ? 
The défendant answers this question in the négative, alleging two rea- 
sons : First. That under the Kentucky statute no right of action arose 
in behalf of any one until after the administrator had been appointed, 
and hence that the administrator's appointment was necessarily invalid, 
as needing to sustain it assets in existence before it was made. This 
contention is too artificial. It is enough that assets and appointment 
come into being at the same moment. Second. That the right of ac- 
tion was not assets of Rodriguez's estate in Massachusetts, a jurisdic- 
tion within which Rodriguez did not réside, and of which the défend- 
ant is not a citizen. This action is based upon diversity of citizenship. 
Such an action "shall be brought only in the district of the résidence 
of either the plaintiff or the défendant." Act March 3, 1875, c. 137, 
18 Stat. 470 (U. S. Comp. St. 1901, p. 508). But this requirement was 
waived by the defendant's removal of the cause from the state court. 
The défendant does not now urge that this court is without jurisdiction 
by reason of the statute just cited, but only because the plaintiff was 
not duly appointed administrator by the probate court. The defend- 
ant's contention raises this question : Does a claim like that hère sued 
upon warrant the appointment of an administrator in any jurisdiction 
wherein the défendant may be sued ? The question is answered in the 
affirmative by N. E. Ins. Co. v. Woodworth, 111 U. S. 138, 4 Sup. Ct. 
364, 28 L. Ed. 379 : "The letters being valid on their face, and in the 
form prescribed by the statute, * * * and apparently authorized 
by law, their validity must be distinctly negatived by what is set forth 
in the record, if the plaintiff's authority to sue is not to be supported 
by them." 111 U. S. 144, 4 Sup. Ct. 368, 28 L. Ed. 379. "Yet [the 
defendant's] availing itself of the privilège of doing business in Illinois, 
and subjecting itself to the liability to be sued in a court in Illinois, 
with the effect of making the policy assets in Illinois, were voluntary 
acts, which, though not affecting the jurisdiction of the fédéral court, 
may well be held to give a locality to the debt for the purposes of 
administration, so that a suit may be brought under such letters in 
Illinois." 111 U. S. 147, 4 Sup. Ct. 368. 28 L. Ed. 379. The opinion 
in Connor v. New York, N. H. & H. R. R. (R. I.) 68 Atl. 481, ex- 
pressly refuses to follow Dennick v, Railroad Co., 103 U. S. 11, 2G 
L. Ed. 439, and makes plain that the statutes of Rhode Island, as au- 
thoritatively construed, differ from those of Massachusetts. Plea in 
abatement overruled. 
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HBNSEIi, BEUCKMANN & LORBAOHER T. UNITED STATES. 

(Circuit Court, S. D. New York, December 9, 1907.) 

No. 4,890. 

1. OUSTOMS DtJTIES— PeOTEST— SUFFICIENCT. 

In hls protest against the assessment of duty, an Importer asserted 
that the goods were "dutiable under Act .Tuly 24, 1897, c. 11, S 1, Schedule 
M, par. 400, 30 Stat. 188 (U. S. Comp. St. 1901, p. 1672), at the rate or 
rates thereln provlded accordlng to thlckness, cuttlng size," etc. The only 
articles dutiable under that paragraph according to the conditions thus 
specifled were lithographie prints. Held, that under Customs Adminis- 
trative Act June 10, 1890, c. 407, § 14, 26 Stat. 137 (U. S. Comp. St. 1901, 
p. 1933), the protest was sufficiently spécifie and distinct, that it should 
be treated as a référence to the provision for lithographie prints, and that, 
as the collector presumably had samples of the goods and could thereby 
ascertaln their leutting size, etc., it was not necessary to point out the par- 
tleular rate that was applicable. 

2. Same— Samples — Presxjmption of Rétention bt Colleotok or Customs. 

Inasmuch as section 2901, Rev. St. (U. S. Comp. St. 1901, p. 1921), pro- 
vides for an examlnation of Imported merchandise by customs offlcers, 
and the customs régulations provide that collectors of customs shall pro- 
cure samples In cases in which protests are flled by importers, it is to be 
assumed that the collector complied with thèse provisions and had samples 
In such cases. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Coinstock & Washbum (Albert H. Washburn, of counsel), for 
importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Judge. This is an appeal by the importer from 
the décision of the Board of General Appraisers assessing the mer- 
chandise in suit as Hthographic prints (should be "printed matter") 
at 35 per cent, ad valorem under Act July 24, 1897, c 11, § 1, Sched- 
ule M, par. 403, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1673), The 
material part of the protest is as f ollows : 

"Sald merchandise Is not dutiable as assessed. It Is otherwlse more aptly 
and speciflcally provided for. It is covered by and Is dutiable under paragraph 
400 at the rate or rates thereln provlded, accordlng to thlckness, cuttlng 
size," etc. 

No question is made but what the merchandise herein involved 
is lithographie prints, denominated as "post cards," and speciflcally 
provided for in paragraph 400 ; that the cards in question do not ex- 
ceed twenty one-thousandths of 1 inch in thickness or 35 square inches 
in cutting size in dimensions, and, therefore, dutiable at 5 cents per 
pound under said paragraph ; but it is contended on the part of the 
govemment that paragraph 400 is a long one, and that this protest 
fails to State on what grounds the objection is made or what rate of 
duty is claimed, and therefore does not comply with the law, which 
provides that: 

"The Importer shall set forth In bis protest dlstlnctly and speciflcally the 
reason for hls objection to the assessment." 
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It bas been repeatedly held. that the protest must be sufficiently 
spécifie, so that the collector can readily ascertain what was in the 
mind of the importer, to the end that the collector may ascertain the 
précise facts and correct the error. The plain meanîng^ of the protest in 
the case at bar is this : The merchandise in question is not dutiable under 
paragraph 403, as the collector has assessed it. It is specifically pro- 
vided for in paragraph 400. Take the sample that the collector has 
drawn, ascertain its thickness and cutting size, and fix the rate of 
duty prescibed in paragraph 400 according to the thickness and size, 
as he finds them to be. The sample shows the merchandise to be 
lithographie prints. It shows the material of which it is composed. 
The character of the print, the size and thickness, are readily ascertain- 
able from the sample. It is not necessary that the protest should de- 
scribe the sample, as the collector has that before him, but must dis- 
tinctly and specifically state the reasons for the protest. This pro- 
test calls the eollector's attention to his error in fixing the duty under 
the wrong paragraph. It points out the correct paragraph, and that 
the duty should be assessed under the provisions of that paragraph 
relating to lithographie prints or pictorial post cards, and that por- 
tion of the paragraph which is applicable to the post cards in ques- 
tion according to the dimensions of the sample in hand. 

Mr. Fischer, for the Board of General Appraisers, states, after quot- 
ing the protest, as follows : 

"Thèse protesta are not a sufflcient compliance wlth the requlrements of 
Act June 10, 1890, C. 407, § 14, 26 Stat. 137 (U. S. Comp. St. 1901. p. 1933), 
that the importer In hIs protest shall set forth distlnctly anct specifically hl.s 
objections to the décision of the collector. Dlscardlng the words that follow 
the numéral 400 In the above excerpt from the protest, for they add nothing 
to the spécifications of the clalm, we bave merely a bald clalm that the good» 
are dutiable under paragraph 400." 

I regard the words following the numéral 400 as important, and as 
referring specifically to that clause of paragraph 400 under which 
the duty should be assessed. The spécial deputy of the collector to 
whom was referred the protest in question, in his letter to the Board 
of United States General Appraisers, states: 

"It appears that the merchandise In question Is properly dutiable at 5 cents 
per pound, under paragraph 400." 

It is self-evident that the protest was sufficiently definite to enable 
the deputy collector to measure the post cards and ascertain just 
how much the duty should be and give this information to the Board 
of General Appraisers ; so the protest was sufficient in fact, and I 
hold it was sufficient in law. In so holding, I assume that the col- 
lector had before him the sample, or, in other words, that he complied 
with the provisions of section 2901, Revised Statutes (U. S. Comp. 
St. 1901, p. 1921), and with article 1471 of the customs régulations 
of 1899. 

Section 2901 of the Revised Statutes requires that: 

"The collector shall deslgnate on the Involce at least one package of every 
Invoiee, and one package at least of every ten packages of merchandise, and a 
gréa ter number should he or elther of the appraisers deem it necessary. 
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Imported Into such port, to be opened, examlned and appralsed, and shall order 
the packages so designated to the public stores for examlnatlon," 

Article 1471 of the customs régulations of 1899 provides as follows : 

"Oollectors should requlre importers filing protests Involvlng questions of 
fact to Bupply wlthin a short perlod, say five days, after flling tbe protests, 
samples of the merchandise covered thereby. The samples should be verlfled 
by the officer who Is Immedlately responslble for the classification agalnst 
whlcb the protests are filed, and be transmitted to the board at the same time 
as the protests to which they belong, Exceptions to this rule may be made 
In cases where the appraiser bas already in hls possession sufflcient samples 
to answer the purpose, where the question involved Is one of law, and does 
not necessltate the inspection of samples by the board, and where the mer- 
chandise is heavy, bulky, or othervvlse of such character as to be unsuited 
for transmission through the mails or by express, wlthout considérable expense. 
In the last-named class of cases, the report of the collector or appraislng 
ofBcer should contain a full and aceurate descrlp^'lon of the merchandise." 

The décision of the Board of General Appraisers is reversed. 



PBNNSTLVANIA STEEL OO. et al. v. NEW- TORK CITY RY. OO. et al. 

(Circuit Court, S. D. New York. December 13, 1907.) 

Street Bailboads— Receivees— Necessitt tob Sepaeate Rbceivekships. 

Where reeelvers for a System of street railroad Unes leased from différ- 
ent ownera hâve been appolnted In a suit against an insolvent lessee, to 
which suit the various lessor companies or their stockholders hâve, or 
may, become parties, the fact that there may be a conflict of interests 
as to the distribution or application of the earnings of the recelvershlp 
does not require nor warrant the appointment of separate receivers to 
operate the property of the several lessors. 

See 158 Fed. 460. 

Byrne & Cutcheon, for complainant. 

James L. Quackenbush, for défendant New York City Ry. Co. 
J. Parker Kirlin, for défendant Metropolitan St. Ry. Co. 
Arthur H. Masten, for receivers. 

LACOMBE, Circuit Judge. In a mémorandum filed în this suit 
on October 8, 1907, it was said : 

"For the présent, therefore, fhe receivers wlll continue to pay such rentals 
and mortgage interest (on leased Unes). This wlll not Include the rental to 
the Third Avenue Railroad which will fall due the last of this montb. A clause 
in the lease by that road provides that default In the payment of any Install- 
ment of that rental cannot be availed of for six months. Long before that time 
sufiBcient Information can be gathered (and made public) by the receivers to 
give such enlightenment as to the whole situation as wlll enable the court to 
deal understandlngly with ail questions as to payment of ail thèse items of rent 
and mortgage interest. Before default is made, » * ♦ pétition will be 
filed setting forth ail the facts bearing on the question and asking instructions, 
and a day will be flxed on which not only the parties to the suit, but ail in 
any way interested (including the Public Service Commission as représenta- 
tive of the traveling public), will be heard as to the most équitable and wisest 
course to pursue." 

The receivers were also directed forthwith to "employ an account- 
ant of the highest standing to make an investigation of the books and 
papers," etc. 
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It appears that the accountant has made an investigation as to the 
opération of the Third Avenue Railroad under the lease, and has re- 
ported thereon to the receivers. On January Ist next two further in- 
stallments will fall due under the Third avenue lease, in the shape 
of interest on Third avenue mortgage bonds ; and as to thèse install- 
ments the lease gives no extension of paynient. They must be paid 
when due, or the contract of lease is broken. The amount of such 
mortgage interest is $135,000 on fîrst mortgage bonds, and $751,200 
on first Consolidated mortgage bonds. 

The receivers hâve filed a pétition setting forth the facts and fig- 
ures bearing on the question thus presented, and asking instructions. 
The same has been printed, and copies will be furnished to représen- 
tatives of persons who expect to be heard thereon ; Thursday Decem- 
ber 19th, at 18 o'clock noon (room 124) is set for the hearing. The 
receivers will give notice to ail parties to this suit and to the fore- 
closure suit, also to the trustées under the Third avenue mortgages, 
and to any committees or associations of bondholders thereunder, 
also to the board of directors of the Third Avenue Railroad, and to 
any committees or adsociations of stockholders of such railroad. Al- 
so to any committees or associations of stockholders of the Metropoli- 
tan Street Railway Company, and to any such stockholders as may 
hâve applied to intervene. And they will also advise the Public Ser- 
vice Commission of such hearing, and furnish that board with copies 
of the pétition. In addition to those above enumerated the court 
will hear the représentative of any one who has filed a claim before 
the spécial master against either the New York City Railway Com- 
panv or the Metropolitan Street Railway Company. 
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Appeal of KOHN et al. 

(Circuit Court, S. D. New York. January 7, 190S.) 
Stbbet Railboads— Obkditoks' Suits— Intebvention bt Stockholders. 

In such a suit It Is not the practiee to permit Indlvidual stockholders 
in the varions corporations Interested to intervene, but such permission 
will usually be granted to a group relatlvely large In numbers and holdings 
and whlch offers to take In ail others having Uke Interests. 

See 158 Fed. 460. 

Henry WoUman, for petitioner Kohn. 

Byme & Cutcheon, for complainant. 

James L. Quackenbush, for défendant New York City Ry. Co. 

J. Parker Kirlin, for défendant Metropolitan St. Ry. Co. 

Arthur H. Masten, for receivers. 

LACOMBE, Circuit Judge. The first petitioner applied to be al- 
lowed to intervene November 25, 1907. He holds 500 shares of Met- 
ropolitan Street Railway stock. The second petitioner made a simi- 
lar application December 2, 1907. It holds in trust 7,800 shares of 
Metropolitan Street Railway stock. The third petitioner made a simi- 
lar application December 13, 1907. It is a group of more than 10 
stockholders of the same conipany whose holdings aggregate upwards 
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of 10,000 shares, and who hâve formed themselves into a stockhold- 
ers' protective committee to represent the interests of themselves and 
others similarly situated and are advertising for others to join with 
thera. Upon the argument of the three applications the Fidelity Trust 
Company stated that it had joined such committee. Besides thèse ap- 
plications to intervene the first-named petitioner asks that separate re- 
ceivers be appointed for the Metropolitan Street Railway Company on 
the ground that the interests of that company and of the New York 
City Railway Company are independent and opposing. In the mém- 
orandum which was filed October 1, 1907, it was stated that the inter- 
ests of lessor and lessee are différent and diverse, but the opinion was 
expréssed that the receivers could, for the présent at least, discharge 
their functions, and it was added that, "should future expérience seem 
to indicate that a separate trustée for one of the parties is required, 
some way to meet the difficulty will be found." 

Nothing has occurred to indicate any necessity for the appointment 
of separate receivers. The only controversies now presented between 
lessor and lessee of the property of the Metropolitan Street Railway 
Company arise out of the lease, and are confined practically to the 
question, what shall be donc with the moneys received from operating 
the property? Shall any surplus over operating expenses go to lessor 
or to lessee (or, rather, to their creditors)? Shall any particular ex- 
penditure be charged against lessor's or lessee's interest? Inasmuch 
as the receivers are expending such money only as is required to op- 
erate the railroad property as a unitary System and to maintain it in 
proper condition to render efficient public service, and are not to make 
any distribution until after liquidation of the claims, thèse questions 
do not require an immédiate answer. The receivers can perfectly well 
discharge their functions as operating conservators of the property 
without the addition of other receivers ; and there would be practical 
difficulties in the way of undertaking to operate the same road at the 
same time by two différent sets of receivers. The application now 
made is apparently founded on some misapprehension of the nature 
of this receivership. This seems to be indicated by the référence to 
Farmers' Loan & Trust Co. v. Northern Pac. R. Co. (C. C.) 70 Ped. 
423, when the relation of trustées under successive mortgages was con- 
sidered, and by the phrase used in argument that thèse receivers "rep- 
resent the New York City Railway Company," and therefore should 
not also represent the Metropolitan Street Railway Company. Strict- 
ly speaking they do not represent either corporation. They are re- 
ceivers appointed under a creditor's bill — and subsequently under a 
bill to foreclose a mortgage — whose duty it is to conserve the proper- 
ty of the debtors keeping it as a going concern so that its value be 
not destroyed, marshalling assets and ascertaining claims, so as ulti- 
mately to distribute the assets equitably among creditors under direc- 
tion of the court. The différent corporations hâve their représenta- 
tives appearing in the suit, and it is the practice hère to permit the 
intervention of committees or représentatives of every conflicting inter- 
est, creditors — gênerai, preferred, or secured — stockholders, majori- 
ty and minority, and bondholders. Any one who may thus intervene 
as représentative for some group of persons united in interest has 
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notice of ail steps in the litigation and may himself ask the court at 
any time to give any particular instructions to receivers. In this way 
ail diverse interests are at ail times represented by persons whose Per- 
sonal interest it is to press their claims, and the receivers are left as 
they should be, free to operate and préserve the property for the ulti- 
mate benefit of ail. This — apd not the appointment of separate re- 
ceivers — was the course foUowed by Judge Jenkins in the very case 
upon which petitioner mainly relies. Farmers' L,. & T. Co. v. North- 
ern Pac. R. Co. (C. C.) 66 Fed. 169. 

There has been some delay in making application for intervention 
in this proceeding, the présent group being the first to apply on be- 
half of stockholders of the Metropolitan. It is not the practice in this 
circuit to allow individual intervention, where there are many persons 
Mrhose interests are identical. If the man with 500 shares were al- 
lowed to intervene, it would be difficult to find any excuse for refus- 
ing a like privilège to the man with 300, while certainly his neighbor 
with 600 would hâve to be let in, and there would soon be a multitude 
of counsel ail on the same side. Where, however, application is made 
on behalf of a group relatively large in numbers and holdings, and 
which oflfers to take in ail others having like interests, the application 
is usually granted. 

The applications, therefore, of Kohn and of the Fidelity Trust 
Company are denied, and that of the "Waterbury Committee" is 
granted. Counsel for the first-named petitioner objecta to joining this 
committee on the ground that he does not think it will efficiently rep- 
resent the interests of stockholders, although no évidence warrant- 
ing such conclusion is presented. If a group of stockholders shall 
hereafter appear, relatively large in numbers and amount of holdings, 
and shall show that the committee now admitted is not efficiently at- 
tending to the interests of stockholders, or that its policy and actions 
in specified particulars are not in accord with the views of a substan- 
tial minority of the stockholders, the propriety of admiting a second 
committee of Metropolitan stockholders will be considered. 

It was the expectation of the court not to décide this application 
until after the disposition of the mandamus proceeding, but so many 
applications are being constantly made where it is important that the 
views of différent interests should be presented, that it seems wiser 
to file this mémorandum, so that the varions committees which are 
forming and may wish to intervene may make application. 



PENNSXLVANIA STEMj CO. et al. v. NEW YORK CITY RY. OO. et al. 

(Circuit Court, S. D. New York. January 31, 1908.) 

CouBTS— Fedebal Courts— Surkender of Propkktt to Statb Receivers. 

A pétition to a fédéral court to direct Its receivers appoUited for the 
property of street railroad companles having mutual relations to eaeh 
other In suits by creditors and mortgagees to turn the same over to tem- 
porary receivers appointed by a state court in separate suita brought by 
the State each against a différent one of the corporations défendant denied, 
with leave to renew when the suits had so far progressed In the state 
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court as to détermine whether or not thc state would prevall in either 
•r both, and to disclose the précise situation on wMch the court was re- 
qiiired to act 

In Equity. Pétition of state receivers to hâve turned over to them 
the property now in the hands of fédéral receivers. 
See 158 Fed. 460. 

F. R. Coudert and Herbert R. Limburg, for receivers. 
Byme & Cutcheon, for complainant. 
J. Parker Kirlin, for Metropolitan St. Ry. Co. 
James L. Quackenbush, for défendant New York City Ry. Co.. 

LACOMBE, Circuit Judge. At the opening of the argument coun- 
sel for petitioners stated that some preliminary objection might be 
raised to this application in the theory that petitioners hâve as yèt 
only an appointment by order as temporary receivers, the actions in 
which they were appointed not having yet corne to trial. The 
court nevertheless heard argument on ail the questions presented, 
cxpecting that, if the objection were raised (as it subsequently was), 
it might possibly be disregarded as an unimportant technicality, and 
the underlying questions discussed. More careful examination, how- 
cver, présents the matter in a somewhat diflferent aspect. The peti- 
tioners hâve been appointed temporary receivers in two separate ac- 
tions brought by the people of the state of New York against two dif 
ferent corporations; one action against one corporation, another 
against the other. Thèse actions are diflferent not merely because the 
défendants are différent and différent testimony may hâve to be con- 
sidered, but the causes of action themselves are différent. One ac- 
tion is brought under sections 1785 and 1786 of the Code; the other 
under section 1781. The relief prayed for is différent; in one case 
it is the dissolution of the corporation, in the other that certain di- 
rectors account for alleged delinquencies, be removed from office, etc. 
Presumably the state expects to prevail in both actions, but it is quite 
Gonceivable that it may prevail in one and be defeated in the other 
Bearing in mind the mutual relations of thèse corporations and th<: 
rights and interests, owned or claimed, by others in the property now 
in custody of this court, it is quite apparent that the situation, which 
would be presented if the state should succeed in action No. 1 and 
fail in action No. 2, might be radically différent from that presented, 
if the state should fail in action No. 1 and succeed in action No. 2. 
It would, therefore, seem to be most unwise to consider the underly 
ing questions until by further action of the state courts it may be de- 
termined precisely what the situation is upon which this court is to be 
asked to take action. The pétition is therefore dismissed as being pre- 
maturely presented, without préjudice to its renewal whenever peti- 
tioners may be so advised. The varions papers may remain on fàle,. 
and in the event of a new application may be referred to without re- 
producing. 

The pétition contains a request that the fédéral receivers, who hâve 
possession of the books and papers of both companies, be directed 
to set forth in their answer copies of ail entries in the minute book 
160 F.— 15 
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01- any other book or books in any way referring to the appointment 
of receivers or to this suit or to any of the proceedings herein. There 
can, of course, be no objection to the receivers filing copies of any 
such entries as they may find in the books for the enlightenment of 
whomever it may concern. They may do so, and notify petitioner's 
counsel of the date of filing. 

In re FORTY-SECOND STREET, M. & ST. N. AVE. R. CO. 

In re NEW YORK CITY RY. 00. et al. 

■ • (Circuit Court, S. D. New York. Pebruary 15, 1908.) 

Stebbt Raileoads— Reoeivebs— Rbcommendationb as to Opebation. 

Recommendations of the receivers of street rallroad properties proposlng 
changes In the opération of cars to afford an Increased service to the pub- 
lie adopted. 

In Equity. On application of receiver. 

Byrne & Cutcheon, for complainant. 

James L. Quackenbush. for défendant New York City Ry. Co. 

J. Parker Kirhn, for défendant MetropoUtan St. Ry. Co. 

Arthur H. Masten, for receivers. 

LACOMBE, Circuit Judge. The receivers of thèse roads hâve sub- 
mitted to the court for its considération certain proposed changes in the 
opération of cars thereon. Thèse appear to be so arranged as to afford 
an increased service, as will appear f rom the following summary : 

The receiver of the Forty-Second Street, Manhattanville & St. 
Nicholas Avenue Railroad has decided to confine the service of its 
cars to its own hne, instead of using them to increase the service on 
the Unes of other railroads. His road is novi^ insufhciently supplied 
with cars, and by calUng in cars from outside service he will be 
able forthwith to secure better service on his own line, and expects 
to still further increase that service with additional cars as soon as he 
can make arrangements to purchase them. Theref ore the so-called 
"Boulevard cars," which used to continue down Broadway on the 
tracks of the Metropolitan, will turn east at Forty-Second street and 
run to the east side ferries, on the tracks of the Forty-Second Street 
and Manhattanville. Having received a sufficient number of the new 
cars, built to replace those lost in the fires which last year destroyed 
three car barns, the receivers of the Metropolitan Street Railway 
Company will run on Broadway below Forty-Second street cars equal 
in number to the Boulevard cars thus diverted from their former 
route, and will run them as far downtown as the Boulevard cars used 
to run. No question of transfers having been yet raised passengers 
on the one road may transfer to the other at Sixty-Fifth street or 
Forty-Second street and continue down Broadway and vice versa. 
The additional cars put on by the receivers of the Metropolitan will 
run down Amsterdam avenue from 125th street- — the service on Am- 
sterdam and Sixth avenue remaining unchanged. Thèse additional 
cars, however, will continue down the old Amsterdam avenue route to 
Seventy-First street, down Boulevard to Sixty-Fifth street and down 
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Ninth avenue to Fifty-Third street where they will turn east to Sév- 
enth avenue and thence down that avenue and Broadway. 

The net resuit of thesé changes will be that on the Boulevard to 
Forty-Second street, and on Broadway south from Forty-Second 
Street, the number of cars run will be the same as heretofore. On 
Forty-Second street and thence to the east side ferries the number 
will be materially increased. On Amsterdam avenue and down to 
Forty-Second street the number of cars in service will also be ma- 
terially increased, and a passenger taking a car on Amsterdam ave- 
nue will be able to sélect one which will give an uninterrupted ride 
to either Sixth avenue or Broadway shopping and theater district as 
he may prefer. The service from the west side down will thus be ma- 
terially increased, and will be rendered under conditions which make 
the two lines, Amsterdam and Boulevard, competitors of each other, 
each solicitons to attract passengers from the other by more efficient 
and comfortable service. Under the changed conditions résidents of 
the west side on the line of the Boulevard will hâve to walk a block 
further to reach a car which will take them down Broadway below 
Forty-Second street, but those résidents on the line of Amsterdam 
avenue will be able to find such a car by walking a block less. It 
would seem that inconveniences and conveniences will fairly balance 
each other, and, since the service as a whole will be increased, the pro- 
posed changes are approved. 



HOUGHTON T. WHITIN MACH. WORKS. 

(Circuit CJourt, D. Massachusetts. January 8, 1908.) 

No. 213. 

B<jurrr— DisMissAi, of BirL Without Préjudice— Right of Complainaitt. 

A complainant may ordlnarlly dlsmiss hls bill wlthout préjudice at any 
tlme before final hearlng, unless such. dismissal wlU cause préjudice to 
défendant beyond that which arlses from the rlsk of another suit; and 
the fliing of a so-called cross-blU by défendant praylng for a dlscovery 
will not prevent soch dismissal, where it seeks no aflSrmative relief and 
the dlscovery sought relates solely to matters of défense In the pendlng 
suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equlty, |§ 749- 
752.] 

In Equity. 

Fish, Richardson, Herrick & Neave and Louis W. Southgate, for 
complainant. 
Wetmore & Jenner, for défendant, 

LOWELL, Circuit Judge. Houghton fîled a bill against the 
Whitin Machine Works to restrain the infringement of letters pat- 
ent No. 795,769. The défendant duly answered thereto, and the com- 
plainant replied. Thereafter counsel for the complainant signified to 
counsel for the défendant that the complainant proposed to dismiss 
the bill without préjudice. Almost immediately after learning this, 
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the défendant filed a cross-bill, having for its sole object to prevent 
the dismissal çf the complainant's bill without préjudice. This was 
admitted with honorable frankness by the defendant's counsel at 
the oral argument. The cross-bill prays that the complainant be 
enjoined from litigating the infringement except in the suit now 
pending, and it seeks the discovery of évidence applicable to that 
suit. No other suit is alleged to which the évidence sought is ap- 
plicable. There is also a gênerai prayer for relief. 

A complainant may ordinarily dismiss his bill without préjudice 
at any time before final hearing. An exception to this rule exists 
where dismissal will cause préjudice to the défendant beyond that 
which arises from the risk of another action. "Whenever in the 
progress of the cause a défendant entitles himself to a decree, 
either against the complainant or against a codefendant, and a dis- 
missal would put him to the expense and trouble of bringing a new 
suit and making his appearance anew, such dismissal will not be 
permitted." Bank v. Roze, 1 Rich. Eq. (S. C.) 294. In the case 
at bar the défendant is entitled to no decree. His cross-bill seeks 
no decree against the complainant, except in the suit now pending. 
To that suit the discovery sought is applicable. The défendant 
complains of the hardship which is imposed upon it by the complain- 
ant's threats of another suit and by its own appréhensions. But the 
courts hâve declared that the like threats shall not be taken to hinder 
a complainant from dismissing his bill without préjudice at his own 
option. This right of dismissal would be empty, indeed, if it could 
.be defeated by the filing of any document which the défendant styles 
a "cross-bill." To prevent the dismissal of the original bill, the 
cross-bill must pray affirmative relief, and must not confine itself 
to a method of défense in the pending suit. Gilmore v. Bort (C. C.) 
134 Fed. 658 ; Chicago & Alton R. R. v. Union Rolling Mill Co., 109 
U. S. 703, 713, 3 Sup. Ct. 694, 37 L. Ed. 1081. 

Bill to be dismissed, without préjudice and on payment of costs. 
Cross-bill dismissed, on payment of costs by complainant. 



M.4URER V. UNITED STATES. 

(Circuit Court, S. D. New York. December 17, 1907.) 

No. 4,909. 

CusTOMS DuTiES— Appeai-— Additional Evidence— Failube of Impobteb to 
Receive Notice op Heaeing. 

The rule that no évidence may be Introduced on appeal from the Board 
of General Appralsers by the Importer, where he offered none before the 
board, held to apply even though he falled to receive the board's notice 
of hearing, where the fallure was due to his own fault. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Walden & Webster (Howard T. Walden, of counsel), for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 
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MARTIN, District Judge. The importations in question consisted 
of canned pineapples from Singapore, which were assessed for duty 
by the collecter of the port at the rate of 1 cent per pound and 35 
per cent, ad valorem, under the provisions of paragraph 263 of the 
Tarifï Act of July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 (U. S. 
Comp. St. 1901, p. 1651), as "fruit preserved in sugar." The importer 
protested, claiming the merchandise to be properly dutiable at 25 per 
cent, ad valorem under the provision contained in said paragraph 
263 for "pineapples preserved in their own juice." 

The government contends that the importer did not appear and 
ofïer testimony before the Board of Appraisers, and therefore the 
testimony of the witnesses introduced in the Circuit Court shall be 
excluded. The importer states, however, that he had no notice of the 
hearing before the Board of General Appraisers, that he duly entered 
his protest, and heard nothing from it until he learned of the décision. 
He States in cross-examination that he was away on a wedding tour 
for several weeks about the time of thèse proceedings before the board. 

It well enough appears that notice was duly issued to the importer. 
His failure to receive it was due to the fact that he was away, and 
left no one to look after it. The failure to appear was his own fault. 
He having submitted no évidence before the board I hold that the 
évidence taken in this court is inadmissible, and therefore the case 
must stand upon the facts shown before the board. 

The Board of General Appraisers upon the authority of Dudley 
V. U. S. (C. C.) 148 Fed. 333, affirmed the action of the collector. 
But since then the décision in the Dudley Case has been reversed 
by the Circuit Court of Appeals, 153 Fed. 881, 82 C. C. A. 627. 
Had the latter décision been handed down before the board acted in 
the case at bar it is apparent it would not hâve held the pineapples 
in question dutiable as fruit preserved in sugar. There was no claim 
made upon the hearing that the amount of sugar found in the pine- 
apples in the Dudley Case differed materially from the amount found 
in the pineapples hère in question. In fact it was so conceded by 
counsel for the government. 

In view of the cases above cited, even excluding the évidence of the 
importer taken in this court, and resting the case squarely upon the 
évidence as it stood before the Board of Appraisers, I think the' déci- 
sion must be reversed. So ordered. 



In re MARCUS. 

(District Court, D. Vermont. March 18, 1908.) 

BANKBtrPTCT— Witnesses— Fées— Paymbnt in Advancb — Bankeupt's Hus- 

BAND. 

Under Bankr. Act July 1, 1898, c. 541, 5 21a, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3430], providing that a bankruptcy court may require any 
deslgnated person, Includlng the bankrupt and his wife, to appear for ex- 
amlnatlon concerning the-bankrupt's conduct, etc., a bankrupt's husband 
cannot be compelled to testlfy without payment to hlm of his lawful. 
fées 



230 160 FEDERAL EBPORTBB. 

In Bankruptcy, 

J. H. Macomber, for creditors. 

Brown & Hopkins and V. A. Bullard, for bankrupt 

MARTIN, District Judge. The référée reports to the court that 
the husband of the above-named bankrupt was ordered to appear be- 
fore the référée and testify; that the said husband appeared, but re- 
fused to testify without first being paid his witness fées. This the 
creditors refuse to do, claiming that he should be compelled to testify 
without such payment. This question is submitted to the court by the 
référée. 

Art July 1, 1898, c. 541, § 31a, 30 Stat. 552 [U. S. Comp. St. 1901, 
p. 3430], provides that: 

"A court of bankruptcy may, upon application of any offlcer, bankrupt or 
créditer, by order, requlre auy deslgnated person, Includlng the bankrupt 
and his wlfe, to appear in court or before a référée or the judge of any state 
court to be examlned concernlng the acts, conduct or property of the bank- 
rupt whose estate is In process of administration under thia act," etc. 

No question is made that any persons other than the bankrupt, or 
the wife or husband of a bankrupt, required to attend court as wit- 
nesses, should be tendered their lawful witness fées. This statute 
places the wife of a bankrupt husband in the list with "any 
designated person." The husband of a bankrupt wife is not spe- 
cifically mentioned, yet must stand in the same relation to the bank- 
ruptcy proceeding as "any designated person," but cannot be compelled 
to testify without the payment of his lawful fées. 



THE GIBSON. 

(District Court, S. D. New York. January 11, 1908.) 

SA.LV4Gœ— Rbscue of Debeliot— Amount of Awabd. 

A loaded coal barge, worth wlth her cargo in her salved condition 
about $20,000, was found and reseued by llbelant's tug when about 50 
miles ofif the New Jersey coast She had broken her hawser and gone 
adrift two days before in a storm, and had later been abandoned by her 
crew. When found she had 12 to 13 feet of water in her, and would prob- 
ably hâve sunk before reeelvlng assistance from any other vessel. The 
service was attended with some danger to the tug, and considérable dan- 
ger to the men who went on board, owlng to her condition. HeM, that 
the tug and crew were entitled to a salvage award of 50 per cent, of the 
salved value, to be distributed 75 per cent, to the vessel and 25 per cent, 
to the crew, those who went on board to be given an extra allowance 
therefrom. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 43, Salvage, §§ 69, 
93-95. 
Awards in fédéral courts, see note to The Lamlngton, 30 C. C. A. 280.] 

In Admiralty. Suit for salvage. 

Robinson, Biddle & Benedict, for libellant. 
Wallace, Butler & Brown, for claimant. 
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ADAMS, District Judge. This action was brought by Frank L. 
Neall, Trustée, as owner of the steamtug Sommers N. Smith, and on 
behalf of the members of her crew, against the barge Gibson and her 
cargo of coal, with the freight earned thereon, to recover salvage 
compensation for the saving of the barge, etc., at a point about 50 
miles southeast from Absecon, New Jersey, about 8 o'clock in the 
morning of the 7th of February, 1907. The meritorious character 
of the salvage services is admitted, the dispute on that point being 
simply whether the libellant should recover one-half or one-third of 
the value, and what that value amounted to, the libellant contending 
that it was $27,000, and the claimant $18,246.64. 

The Gibson left Newport News, Virginia, in tow of the tug Walt- 
ham with two other barges, the Darby and Bala, ail laden with coal 
and bound for eastem ports. The Darby was the leading barge, 
the Gibson the second and the Bala the last. The hawsers between 
the vessels were long. When in the vicinity of Barnegat on the 5th 
of February, a storm was encountered and early in the morning, the 
two stern barges broke adrift and the tug attempted to continue on 
with the leading barge but she soon sank. The tug after manœu- 
vring around for a time, looking for the other barges without success, 
proceeded to New York. The Gibson and the Bala remained fastened 
together a short time, when the hawser between them parted and 
the Bala subsequently sank. The Gibson after drifting nearly ail 
day was picked up about 7 or 8 o'clock the same evening by the 
steamer Chalmette, bound to New York. The steamer made fast 
to the barge with hawsers, which parted after several hours' towing, 
when it being found that the pumps could not altogether resist the 
inflow of water from leaks in the vessel, she was left drifting upon 
the océan, a hopeless derelict, if the bad weather continued. The 
master stated to the master of the Chalmette in the evening that she 
would not last till morning and asked to be taken ofï with his crew, 
which was done. The weather at the time was very rough; it was 
blowing a gale, with snow squalls and a choppy sea. The weather 
moderated in a short time, however, and the barge was not absolute- 
ly in a sinking condition, notwithstanding the quantity of water in 
her hold, which at the time was about 8 feet forward and 5 feet aft, 
she being somewhat by the head. Her seams, which had been opened 
by the heavy seas she had encountered, doubtlcss closed up so that she 
did not leak so badly thereafter. 

The Smith, a tug about 150 feet long, worth about $40,000, and 
fîtted with salvage appliances, was cruising on the 6th of February 
for a bark which she had heard was ashore. Not finding her, she 
went to the Delaware Breakwater, where she usually remained when 
not at work elsewhere, and found there a telegram from her owner 
about the barges, confirming information she had received from a 
schooner lying ofï Absecon, about one of them being still afloat. 
Having been ordered to seek it, she left the Breakwater about 10 p. 
m. of the 6th. She proceeded up the coast until Absecon Light was 
about 15 miles distant, bearing west-northwest, when she stood out 
to sea to the southward and eastward. She ran some hours that 
night, stopping toward morning on account of snow obscuring the 
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view. Some wreckage was observed, which it was supposed might 
indJcate the loss of the remaining barge, thought to be the Gibson, 
but it was found to belong to another barge and when the snow 
ceased, the search was continued. About 7:30 a. m. of the 7th, the 
Gibson was sighted about 50 miles southeast from Absecon. The 
Smith ran up to her and found her lying in the trough of the sea, the 
wind being then to the northward and the barge heading to the east- 
ward. The night had been very cold, the Smith's decks were covered 
with ice, and the barge also was almost covered. The barge was ly- 
ing low in the water, so that her decks were practically awash amid- 
ships. The Smith endeavored to put some of her crew aboard by 
having them jump but it was deemed a dangerous attempt and it 
became necessary to lower a small boat in which the chief engineer 
and two deckhands went to the barge. There was a heavy sea run- 
ning at the time and there was considérable danger to the boat and 
occupants from collision with the barge, particularly as there was 
no one on board to assist the rescuers. After some difficulty, how- 
ever, the engineer and one of the hands got aboard while the other 
hand remained in the small boat. Those who went aboard discovered 
that the booby hatch leading down into the boiler room was open 
and that some water was finding its way thence into the body of the 
vessel as she roUed with the sea. This opening was on the port side 
of the vessel about 13 feet from her stem. It faced toward the stern 
and had upright sides and back a few feet high with a curved top or 
slide, which could be moved back. It had also a sliding upright door 
through which entrance could be gained to the boiler room of the 
barge, reached by means of the hatch companion-way covered by 
the hatch. Ordinarily the door was not used as the opening could 
be reached by climbing over the sides. When the crew left the 
barge, the top was pushed back but the door was in place. When 
the men from the Smith went aboard, the top was still open but the 
door was washed from its place into the engine room, thus giving 
access to the water from the deck through the door which otherwise 
would hâve been kept out. The quantity of water, however, which 
reached the hold was not very great, as it was only when the barge 
was in a position to facilitate it that the water gained an entrance. 
The other hatches were well secured and no water entered the hold 
except through the seams and the booby hatch. By the time the men 
went aboard, there had been sufficient leakage to increase the water 
in the hold to 12 feet forward and 13 feet aft and it was contended by 
the libellant that under the existing circumstances she would not 
hâve remained afloat for much longer than an hour. Of course that 
is a matter of conjecture but there can be no question that the 
barge was in serions danger and the possibility of her being picked 
up had not the Smith reached her was very remote. She was low in 
the water and taking some in, which in ail probability would hâve 
continued, until she was sunk in deep water, especially considering 
that she had a sinking cargo on board. When the engineer reached 
the engine room and discovered the condition, he sent one of the 
men back to the Smith in the small boat for nails and canvas and 
with them, in conjunction with some boards found on the vessel, the 
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hatch was nailed up and that source of danger removed but not with- 
out some risk to the men because of the freezing weather and the 
heavy sea that was still running. As soon as this hatch was closed 
a Une was run from the Smith to the barge and the former went 
ahead slowly, holding the barge's head to the sea. A lire was then' 
started Under the boiler and soon sufficient steam was available 
to start the engine when pumping commenced. The Smith then start- 
ed to tow the barge to the Delaware Breakwater, during which she 
yawed considerably rendering the towage difficult. The Breakwater 
was reached about 3 a. m. .of the 8th, thus occupying some 18 hours. 
After this the Smith stood by the barge to take care of her and pro- 
tect her from the ice, until the 15th of February, when the claimant 
sent its own tug to tow her to New York, in which work the Smith 
assisted but has been paid for. 

The first question for considération is the rate of compensation to 
be allowed. 

It is contended by the claimant that the barge was still being sought 
for by the Waltham but the testimony shows that that tug, after arriv- 
ing in New York about 11 :35 p. m. of the 5th, at 6 :35 a. m. of the 6th 
went out to look for the barges in the vicinity of Barnegat and Abse- 
con, but did not go more than 5 or 6 miles from the beach and then 
she returned to New York where she remained until 10:35 p. m. of 
the 7th. In the meantime the barge had been picked up. If the Walt- 
ham had shown the enterprise, skill and persévérance displayed by 
the Smith, she might hâve saved the vessel, but as it was, her eflforts 
to find the barge were entirely futile and it was left for the Smith to 
accomplish this very deserving pièce of work. 

The barge was unquestionably a derelict in the fuUest sensé of the 
word and was in great danger of becoming a total loss. While she 
may not hâve sunk within an hour, in ail probability she would hâve 
donc so before any assistance reached her. The services of the Smith 
were very opportune as well as skillfui and attended with some danger 
to the tug in approaching the barge and getting her men aboard, but 
the principal considération is that of the danger to the barge, which 
was imminent. The rescuing men on board were also subjected to con- 
sidérable risk of being drovvned in their efïorts. Various authorities 
hâve been referred to by the claimant to sustain its contention for a 33 
per cent, award but I do not consider them in point — The Thêta (D. 
C.) 135 Fed. 129, seems to me to be the case most nearly similar to the 
présent one and I refer to it and the authorities cited to sustain the 
50 per cent, award which I deem it proper to allow hère. In The 
Thêta there are some features which do not appear in this case, that of 
removing a dangerous wreck from the path of commerce in approach- 
ing New York, for example, but that was a lumber laden vessel with 
a probability of there being some salvage from other vessels or beach- 
ing, while hère the probability was that save for the Smith and her 
crew, the barge would Inave heen a total loss. It does not seem neces- 
sary to point out and discu'^s tlie other diiïerences. In fixing the award 
of 50 per cent., the master of the tug and the engineer wbo went on 
the barge should hâve an extra share of the 25 per cent, which is al- 
lowed to the crew of the tug. The other man who went to the barge's 
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assistance should hâve one-half of an extra share. Otherwise than as 
hère indicated, the crew's shares will be allowed in proportion to their 
wages. 

It remains to détermine the value of the property saved. There were 
three items, viz. : the freight, the coal and the vessel. 

The freight and charges amounted to $1,270.82. $300 were paid to 
the Smith for her services in assisting in the towage of the barge from 
the Breakwater to New York. One of the claimant's tugs which per- 
formed part of this service was entitled to as much. An aggregate 
payment of $600 was made to two of the claimant's tugs for towing 
from New York to Providence. $1,200 were therefore expended in 
earning the freight, leaving a balance of $70.80 subject to salvage. 

The cargo consisted of 1412 tons, which cost, free on board, in New- 
port News $2.75 per ton. It was sold in Providence at $2.25 per ton 
on account of its damaged condition. Therefore the salvage value was 
$3,177. 

The market value of the barge in her damaged condition would hâve 
been the basis for calculation for salvage purposes but the testimoïiy 
shows that there is no market value for vessels of this description be- 
cause they usually belong to coal transportation companies, which rare- 
ly, if ever, sell them but use them up in their business. The barge was 
built for the claimant at Bath, Maine, in 1898, at a cost of $23,941.01 
including her whole equipment. During her entire life she had been 
used in the coal trade, a severe employment, involving the carriage of 
heavy cargoes, and somewhat rough usage. The value hère may be 
fairly reached by ascertaining what it would cost to build a new barge 
of the same character and deduct such pcrcentage of dépréciation as 
might be due to her âge and from the amount so found also deducting 
the cost of repairs due to the périls to which the barge had been sub- 
jected. 

Nine witnesses were examîned upon this controversy. They ail 
agreed that there had been a marked appréciation in the cost of labor 
and material between the time the barge was launched in 1898 and Feb- 
ruary, 1907, when the salvage services were rendered, but their esti- 
mâtes of the advance varied from 10 to 50 per cent. Testimony that 
it amounted to the latter was given by two of the libellant's witnesses 
but it appears that their estimâtes were excessive. The prépondérance 
of the testimony shows that 25 % may be saf ely taken as the aggregate 
of the appréciation. Upon the basis of the cost of a trifle under $24,- 
000, which was a fair market value of the barge at the time, and al- 
lowing for the stated appréciation, she could hâve been reproduced in 
February of this year at a cost not exceeding $30,000. The testimony 
of nearly ail of the experts on the subject confirms this estimate of 
value as indicated by the cost at the time of the salvage. A number of 
barges under construction at the time of the estimâtes, called "Class 
D," were referred to in the testimony but it appeared they were of 
somewhat différent size from the Gibson, that they had additional 
strengthening through the use of iron straps and varied in other re- 
spects so that a comparison between those vessels and the Gibson does 
not lend much aid in reaching the desired resuit as to the latter's value. 
It appears that the Gibson required repairs on account of the stress she 
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had been subjected to of about $1,500. I conclude therefore that her 
value was her cost in 1898, $24,000, from which a reasonable déduc- 
tion for dépréciation for wear and tear oi 5% per annum should be 
made. This would show a sound value in 1907 of $14,400, to which 
should be added 25% to represent the appréciation in cost of labor 
and materials showing a value in 1907 of $18,000, from which should 
be deducted $1,500, the cost of repairs. This would show a value of 
$16,500, which seems to fairly represent the damaged value, to be taken 
for salvage purposes. 
The values therefore were : 

Net frelght 9 70.80 

Cargo 3,177. 

Barge 16,500. 

$19,747.80 

There will be a decree for the libellant for $9,873.90 to be divided 
as above indicated. 



ZABRISKIE et al. v. CITY OF NEW YORK. 

(District Court, S. D. New York. January 31, 1908.) 

SHIPPING — CONSTBUCTION OF ChABTER— LjABILITY TOB NEGLIGENCE 01' MASTEE. 

Under an oral letting of a scow by tbe day, Includlng the services of the 
master who was employed and pald by the owner, the master remalned the 
agent of the owner as to ail matters relatlng to the care of the boat, and 
the charterer Is not llable for her Injury through the master's négligence 
in leavlng her tled up at a dock by a Une whlch was too short, by reason 
of which when the tlde fell she careened, fiUed, and sank. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 44, Shipping, § 220.] 

In Admiralty. 

Hyland & Zabriskie, for libellants. 

John J. Delany and George P. Nicholson, for respondent 

ADAM S, District Judge. The libellants, Nelson Zabriskie and Mî- 
chael H. Hyland, owners of the scow Oneida, brought this action 
against the City of New York to recover the damages incident to the 
sinking of the scow while at Riker's Island, in July, 1906, with a load 
of city sweepings. The scow was under charter to the city at $5. per 
day. When taken to the Island she was at first placed alongside of a 
dock some distance away from a digger, located on the dock, which 
was to discharge her, but shortly afterwards she was moved nearer 
to the digger and while awaiting her turn to get under it, she sank. 

The libellants' allégations are that the respondent took possession 
of the scow under an agreement to return her to the owners in as good 
condition as when received, ordinary wear and tear excepted, but fail- 
ed to keep its agreement and took so little care of the scow that she was 
returned to the libellants in a damaged condition, not caused by ordi- 
nary wear and tear. The respondent admits that it hired the scow but 
allèges that under the agreement the libellants were to furnish and did 
furnish the captain and equipment of the scow ; that the libellants' own 
captain was in charge of the scow and was supposed to guard the boat 
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at ail times ; that if any injuries were suffered by the boat, they wcre 
caused by the neglect of the captain in failing to look after the boat 
and that she did not suffer any damages through the use by the re- 
spondent other than ordinary wear and tear. 

It appears that the boat was in good condition when the accident 
happened and that her injuries resulted from the sinking. The cause 
of the sinking has been the subject of a warm controversy, the libellants 
claiming that it was due to an uneven bottom at the place where she 
was taken for discharge, of which the libellants were not required to 
take notice by sounding, while the respondent claims it was solely the 
resuit of the négligence of the master of the boat in leaving her for the 
night without having taken proper précautions with respect to her 
forward mooring line and she consequently hung herself so that water 
came over her side and fîlled her. 

The relations of the master to the boat and the parties do not appear 
in the testimony, the latter doubtless proceeding upon the assumption, 
that the court would take notice that this was a usual form of oral let- 
ting for boats of this character, where the hire covers the master's 
wages. I believe it is understood in such cases that the master, al- 
though under the orders of the charterer as to the vessel's employment, 
being appointed, paid, and subject to dismissal by the owner, remains 
his agent in matters relating to the care of the boat. Many décisions 
hâve been made by this court upon such an assumption. It would 
seemingly be anomalous, if in such cases the master should be deemed 
the charterer's agent the same as if selected and employed by him to 
care for a bare boat, under the principle of chartering known as locatio 
navis. The kind of chartering in this case more properly falls under the 
2d class of chartering, which constitutes a démise of the vessel fit for 
mercantile adventure, including in a case of this kind, a master. The 
3d class is a contract for the carriage of the merchant's goods in the 
owner's ship and by his servants. It is said in Abbott on Shippinsf 
(14th Ed.) pp. 60, 61, 63, 64, 75 : 

"Cîontracts between shlpowners and merchants for the hire of shipa, hâve 
bèen divlded Into three classes, namely: (I) Locatio navls, a démise of the 
shIp Itself, wlth Us fumlture and apparel ; (II.) Locatio navls et operamm 
maglstrl et nautlcorum, a démise of the ship in a state fit for mercantile ad- 
venture, Including a master and crew; and (III.) Locatio operls vehendaruni 
mercium, a contract for the carriage of the merchant's goods in the owner's 
shlp and by his servants. 

Respectlng the flrst of thèse classes of contracts and the llablllty there- 
under, no dilBculty is likely to arlse, as the shipowner surrenders to lie char- 
terer the possession of the ship with the right to appoint master and crew, 
and fuUy control them when appointed, and the charterer alone can be made 
liable. In the thlrd class of such contracts it is equally plaln that the ship- 
owner retalns full control over his shlp, and that the master and crew are 
his servants, and he Is therefore liable for anything done by them In the per- 
formance of the contract of carriage. But It Is In the construction of the 
second class that difficulties hâve arisen. A ship may be demised with her 
master and crew so that the charterer has the sole control or ordering of the 
whole ; or she may be demised so that whllst the charterer has the rlght to 
order the ladlng and carrylng of cargo and other matters, the gênerai control 
of the ship, her master and crew, remain In the shipowner ; or It may be that 
the contract, although purportlng to démise the ship with her master and 
erew, appears by its other provisions to be intended only as a contract for the 
carriage of the charterer's goods as in Class III. 
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There hâve been many varylng décisions dealtng wlth the construction of 
such charter-parties and the liabllity of owners under the same. In the 
earller cases there was a tendency to hold that If there were technlcal worda of 
démise, this was enough to transfer the possession and control, and consequent- 
ly the liability to the charterer ; but the later cases hâve established that the 
question whether the possession and control is transferred to the charterer 
must be determined by the intention of the parties as expressed by the word- 
ing of the contract as a whole. From the cases It appears to resuit that if the 
charterer by the tenus of the contract gets the absolute possession and con- 
trol of the shlp, ao that In the performance thereof the master and crew are 
acting as his servants, and not as the servants of the shlpowner, the latter 
is not llable for thelr acts ; but that if the control of the ship or of the master 
and crew remain, even partly, in the shipowner, the latter will be liable, at 
any rate, for anythlng done by them as his servants, or where they act, so 
that the person injured has the right to assume that they are so acting." 

* * * • • * * •• * • • 

"The foregolng cases Illustrate what does and what does not amount to 
locatio navis, or démise of the shlp wlth Its furniture and apparel. Between 
this class of contract and locatio navis et operarum magistri et nautlcorum, 
or démise of the ship In a state fit for mercantile adventure, cornes a class 
which is not wholly within either one or the other, but something between the 
two ; It is the letting of more than a shlp, but of something less than a ship 
In a State fit for mercantile adventure. Such Is a charter where the owner 
provides the shlp and crew but allows the charterer to appoint bis own master. 
To find out whether the master is the servant of the owner or of the charterer, 
or whether he is to a certain extent the servant of both, dépends on the variety 
of circumstanees, for which it is necessary to look to the particular charter." 

• **•*•»••*•• 

"When it is desired to flnd out whether the owner Is the employer of the 
master and crew, or any of them, the primary questions seem to be, Who pays 
them? Who appointed them? Who can dismlss them? The last belng, per- 
haps, the most important of the three. A master and crew appointed by the 
owner, but pald by the charterer, were held to be the owner's servants, and 
the owner to be liable for their négligence. A master appointed by, and un- 
der the control of, the owners, but paid by the charterer, was thought by Sir 
Robert Phllllmore to bave rendered the owners liable on contracts for neces- 
saries. And in the case of The Beeswing, decided by the Court of Appeal in 
1885, it was held that a master appointed by charterers, but whom the owners 
had eontracted to malntain, and therefore to pay, and who was subject to the 
owners' orders as to navigation, and to be dismissed by them, was thelr serv- 
ant. A similar vlew has been taken In America. Mr. Parsons, In his treatise 
on The Law of Shipping, thus deduces the law from American as well as Eug- 
lish décisions: 'It seems, however, to be generally the rule that the party that 
mans the vessel is to be consldered as in possession. But this may be re- 
butted by clear évidence to the contrary. If one party appoints the eaptain, 
and the other pays him, he is generally consldered as holding the possession 
of the vessel for the party appointing hlm.' Thia was written In 1869, and 
is In accordance with English décisions up to that time ; It is now supplemented 
by the décision in The Beeswing. which seems to show that where the original 
appointment is in one person, and the power of dismissal In another, the con- 
trol rests with the latter." 

See, also, Quinn v. Complète Electric Const. Co. (C. C.) 46 Fed. 506. 

This case is distinguishable from the doctrine of Swenson v. Snare 
& Triest Co. (D. C.) 145 Fed. 727, cited by the libellants, by the fact 
that the injury to the hired property there was found to be due to im- 
proper towing by the respondent. It does not cover this case, and the 
same may be said of other cases cited where the injury was caused by 
the respondent's servants. 

Considering, therefore, that the master of the boat was the libel- 
lants' agent, it remains to be ascertained in what manner the accident 
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happened. The scow was first taken alongside of the Citizen, another 
boat of the same character lying at the dock àbout 200 feet below the 
place of the injury. The scow remained there for about 3 days and 
was then puUed toward the digger with the latter's lines until the scow 
was distant about 40 feet, where she was to remain until the space under 
the digger, then occupied by another boat, was vacated. This was 
about 5 o'clock in the aftemoon. She was left in charge of her master 
who made her starboard side fast to the dock with a line at the bow 
and another at the stem. The length of and what was done with the 
bow line were subjects of this controversy. The line was a compara- 
tively new one, about 5 or 5% inches in circumference. 

About 8 o'clock that night, the master left his boat and went to spend 
the night upon the Citizen, in order, as he stated, to avoid the dis- 
agreeable odor on his boat from the cargo. As both boats, however, 
were in the same kind of business and those on board probably suflFered 
from the same kind of smell, it is difficult to understand how he could 
expect to find the Citizen more comfortable in such respect than his 
own boat and the fact doubtless is that he went to secure companion- 
ship and social entertainment. He returned to his boat the next morn- 
ing, when he found her under water excepting the starboard side of the 
bow, where he said there were only 3 feet of water but increasing to 15 
feet at the stem. He also said that on the port side he could not 
reach bottom with a pôle 20 feet long. The lowest stage of the tide 
was probably about 2 o'clock in the moming. 

The libellant Hyland appeared as a witness. He, as well as the 
master, said that the river where the bow of the boat was was quite 
shallow at low tide. The master said that he took measurements of 
the soundings which his proctor wrote down. Mr. Hyland also said 
he took a written mémorandum of the measurements he made. Thèse 
papers were called for by the respondent but not produced, it being 
claimed that they were lost. 

Opposed to the claim of an insufficient depth of water at the place 
was the testimony of several witnesses. Carlsen, the first witness call- 
ed by the libellants, said that he saw the Oneida careened over and 
had been in the place many times with his beat, which drew 8 feet 
loaded, through the low tide and nothing happened to her. Hoefling, 
dump inspector at the island, said it was a customary place for boats 
to tie up before going under the digger and he had known of boats 
drawing 9 feet to lie there without accident; that this case was the 
first he had heard of occurring at that spot. Corcoran, the master of 
a city scow, drawing 6% feet of water, said he had remained there 
numerous times with his boat, through ail stages of the tide, without 
injury. Baker, the mastei- of a city scow, said she was 110 feet long 
and drew 9 feet of water ; that he knew the location where the Oneida 
was sunk; that he had seen other scows lying in the same place and 
had been moored there with his boat at ail stages of the tide ; that he 
judged there was a depth of 8 feet there at the lowest tide and his boat 
might hâve touched bottom but never suiïered any inconvenience. 
Golden, also a scow master, said his boat was 100 feet long and drew 
8 feet 6 inches ; that he had, occupied the same berth with his boat 
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and seen others do it every day; that he had never seen a boat sunk 
at the place or in any difficulty. 

The great prépondérance of the testimony is in favor of the City's 
contention and I conclude that the berth where the Oneida received 
her damages was a safe and proper one for a boat of her character to 
occupy. 

This conclusion only leaves for détermination the question of the 
manner in which the boat received the injury which caused her to 
sink. The libellants vigorously contend that it was impossible for the 
line to hâve held the boat so that she would take in water enough to 
carry her to the bottom because the line by which she was fastened 
would not hâve been of sufficient strength to hold her. Assuming that 
it is the fact that if there had been quite a depth at the place and that 
the line would hâve broken, or the bitt to which it was fastened pulled 
out, from the strain, especially considering the entrance of considérable 
water into her hold, it appears that the line was not subjected to the 
stress of holding the entire weight of the boat as she was resting oc 
the bottom and sustained by it. The libellants' testimony in this con- 
nection consisted principally of a Mr. Cahill, a shipwright, with admit- 
tedly no expérience which would entitle his opinion to much weight 
He testified in conformity with the libellants' contention but his opinion 
is of little value. The master's claim was that he put out -15 or 20 
feet of line forward running from the middle bitts on his boat to a pile 
on the dock and there was enough slack to allow for the fall of the 
tide. Hoefling said that when he saw the boat sunk the next moming, 
the line was tight between her starboard corner bitt, so tight that it 
was — 

"as stlflf as a crowbar. I carrled a hlekory stick with me to stlr up the rate, 
and I hit this Une to see whether It was taut and I could not make any Im- 
pression; I even tried to slide on It, but I could not make any Impression. 
Q. How dld that Une run up from the boat? A. Stralght up and down ; right 
to the plie. Q. Was the line short or long? A. Very short Une. Q. Could 
you say about how long It was? A. I should say six or seven feet; elght 
feet" 

Corcoran said she hung herself with the bow line and he remarked 
at the time "There is the line that done the trick." On cross-examina- 
tion he said : 

"When you were there with your boat waa she lylng on the bottom? A. No 
sir, never did. Q. How do you account for this boat lying on the bottom? A. 
The Unes were too tight, and she hung herself, and her port hatch was open 
and as the tide was falling, of course she Usted over, and I suppose the seas 
washed In and went through the hatch. • * • Q. Ten feet of water In ail 
stages of the tlde how could she get on the bottom by hanglng herself ; If she 
hung herself that would keep her up? A. She llsted over, and her port 
hatches fllled In with water, and she settled on the bottom and laid there. 
Q. What part of her was on the bottom? A. AU of It Q. How could she get 
on the bottom if she hung herself ; the hanging would keep her up, wouldn't 
It? A. That Is what we call hanging herself when the Une Is too tight and 
shè tums around and gets a llst, and fiUs with water and settles down." 

Baker said he saw the bow line straight up and down taut ; that the 
line should hâve had more slack. Golden also said that the bow line 
in the moming, a little after six o'clock, was straight up and down 
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and very taut; that he saw the master of the scow slack the line off 
about a quarter after eight o'clock. 

The testimony with respect to the line is convincing that it was 
tight and held the boat's bow up at the starboard corner. 

The bottom of the river was irregular at the dock and declined so 
as to make a greater depth a short distance away but this was not 
in any way the cause of the sinking, which resulted from a too tight 
line and the neglect of the master to lengthen it with the falling of the 
tide. 

The libel is dismissed. 
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(Circuit Court, N. D. Callfornla. March 2, 1908.) 

No. 13,482. 

1. Action— Eqtjitt— Causes or Action— Joindeb. 

Oomplalnant contracted to fumish the materlal for and Install for a> 
speclfled considération a hydraulic mlnlng plant on certain clalms for de- 
fendant and P. Défendant pledged to complainant certain corporate 
stock belonglng to défendant to secure payment of the contract prlce. 
After complalnant had partlally Installed the plant, and had Incurred a 
large outlay, a new contract was made, by whlch, In considération of com- 
plainant's turning over to défendant the partlally Installed plant and 
ail materlals, etc., défendant would repay oomplalnant with Interest to 
the amount expended by hlm with reasonable compensation for hls tlme, 
and that the stock prevlously pledged should be held by complalnant as- 
securlty for the performance of the second agreement. Beld, that a Mil 
to enforce complalnant's lien on the stock under such second agreement, 
and to hâve the proceeds thereof applled to the payment of such amount 
as was found due complalnant thereunder, was a simple suit for the fore- 
closure of the lien, and was therefore not objectlonable as joinlng two 
distinct causes of action, one at law to recover on a simple contract debt,. 
and the other in equlty to foreclose a pledge. 

2. EQUITT— JUKISDICTION— I/EQAIi QUESTIONS. 

It is no Objection to the Jurlsdiction of equlty that légal questions are 
presented for considération which might also arlse In a court of law, 
slnce. If the controversy Is one in whlch a court of equlty only can afford 
adéquate relief, Its Jurlsdiction Is not affected by the character of tbe- 
questlons Involved. 

3. Pledges—Oontiîaots— Evidence. 

After part performance of a contract to construct a mlnlng plant, for 
the considération of whlch défendant had pledged certain corporate stock, 
a new contract was made, by whlch for complalnant's surrender of the 
plant in Its then condition with the materlals défendant agreed to pay 
the amount of complalnant's expendltures and the value of hls tlme. 
In the conversation leading up to the second contract défendant stated 
that complalnant was well secured, and he repUed, "Tes; 1 hâve good 
securlty." Held sufflclent. In the absence of évidence to the contrary, to 
show that the stock was also pledged for the performance of the second" 
agreement. 

[Ed. Note. — ^For cases In point, see Cent. Dlg. vol. 40, Pledges, S 59.] 

4. OONTRACTS— CERTAINTT. 

Where a contract provided that In considération of complalnant'» turn- 
ing over to défendant a partlally Installed plant and the materlals, etc., 
défendant would pay complalnant with Interest the amount complalnant 
had erpended, together with reasonable compensation for hls tlme, suchr 
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agreement was not objectlonable for Indeflnlteness and uncertataty be- 
cause the précise amount expended by oomplalnant under the original cou- 
tract could not then be ascertalned, the amount being capable of being 
made certain by référence to the complainant's vouchers and bllls. 

0. SaME— AlLOWANCK TOB SERVICES. 

Where a contract In considération of a rescission of a former eontract 
provided that défendants should pay eomplainant a reasonable compensa- 
tion for bis time, the contract was not objectlonable for uncertalnty as to 
the amount to be pald therefor, eomplainant being entitled thereunder to 
the reasonable value of hls services. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 11, Contracts, § 16.] 

6. SaMIJ— REDUCTION TO WRITING. 

Where a contract, certain In Its terms, was deflnltely entered Into, the 
fact that there was a purpose în the minds of the parties to reduce It to 
wrlting, whlch through defendant's fallure was never carrled out, dld 
not affect its enforceabllity. 

[Ed. Note. — ^For cases In point, see Cent. Dlg. vol. 11, Contracta, i 159.1 

7. EVauds, Statutk ot— Bxecuted Oonteaot. 

The statute of frauds, maklng oral contracts not to be performed withln 
a year unenforceable, has no application to a contract fully perfowned on 
one slde. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 23, Frauds, Statute of, 
I 337.] 

8. CoNTBAOTS— Joint Conteacts— Rescission— Illegalitt. 

Complainant being under contract to défendant and P. jointly to install 
a minlng plant whlle carrying out Buch contract agreed with défendant 
alone to terminate the same, and turn over to défendant the plant In Its 
unflnlshed state and ail materiala, In considération of défendant paying 
the amount expended by eomplainant and compensation for hls time. 
At the time the eontract was made, défendant held a gênerai power of at- 
torney from P., whlch was not shown to bave been revolîed. Beld, that 
such new contract would be presumed to hâve been authorlzed by P., and 
was therefore not illégal as pevmitting one of two joint contractors to ter- 
minate the contract without the other's consent 

9. Peincipal and Agent— Ratification. 

The subséquent ratification by a principal of the acts of hls agent Is as 
eflacient lu law as express antécédent authorlty. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 40, Principal and 
Agent, H 662, 663.] 

10. DiSMisSAL— Motion. 

In order to sustaln a motion to dismiss before trial, défendant is bound 
to make a case so free from doubt that the court can say there is no rea- 
sonable ground on whlch It can continue to entertain the case or put de- 
fendant to hls défense. 

Thomas, Gerstle, Frick & Beady, for eomplainant. 
D. M. Delmas and Cari Westerfield, for défendant 

VAN FLEET, District Judge (orally). In this case, the complain- 
ant^s testimony having been taken and returned, the défendant now 
moves the court to dismiss the bill upon several grounds, some of 
which arise on the face of the bill, and others upon the alleged in- 
sufficiency of the évidence in various respects. Thèse grounds will be 
noticed in the order in which they hâve been presented. 

It is first urged by défendant that the bill undertakes to unité two 
separate and distinct causes of action, one at law to recover on a sim- 
ple contract of debt, and one in equity to foreclose a pledge; the ob- 
160 F.— 16 
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jection beîng that this is contrary to the course of proceedîng and ju- 
risdiction of this court. I am of opinion that this objection involves 
a misapprehension of the effect of the facts stated in the bill. So far 
as material, they are, in substance, that in September, 1903, the com- 
plainant entered into a contract in writing with the défendant and one 
Peterson to furnish the material for and install, for the considération 
therein provided, a hydraulic mining plant on certain placer claims own- 
ed by défendant and Peterson in the territory of Alaska ; and that to 
secure the plaintifï against any loss that might accrue to him by rea- 
son of carrying out his contract there was pledged to him certain cor- 
porate stock belonging to the défendant; that after complainant had 
proceeded under his contract, and, at a large outlay, had partly installed 
the plant, the contract was, in June, 1903, abrogated and abandoned, and 
complainant relieved and discharged of ail obligation to further perform 
the same, and thereupon a new contract was entered into between com- 
plainant and the défendant, whereby it was agreed that, in considération 
of compkinant turning over to the défendant the partially installed 
plant with ail material, supplies, machinery, and tools then on hand 
and en route, the latter should repay the complainant, with 6 per cent, 
interest, the amount thus far expended by him in carrying out the 
original contract, together with reasonable compensation for his time; 
and that as a part of such new contract it was agreed by défendant 
that the corporate stock theretofore pledged to complainant under the 
first-mentioned contract should be held by him as security for the per- 
formance of the last. It is to recover upon the last-mentioned contract 
and to enforce his lien upon the stock so held as security for the pay- 
ments therein provided, and which it is alleged bave not been made, 
that this suit is brought ; the prayer being that the stock be sold, and 
the proceeds applied to the payment of such amount as may be foùnd 
to be due the complainant thereunder. 

To my mind thèse facts constitute no more than a cause of action to 
enforce a pledge by foreclosing a lien upon property held as seciirity 
for a debt created by contract — a case falling within one of the best- 
recognized heads of equity jurisdiction. The fact that, incidentally and 
as a feature of the contract, it is essential to establish the indebtedness 
for which the security is held, a feature which, standing alone and in- 
dependently of the pledge, would be properly cognizable in â. court of 
law, cannot affect the right of a court of equity to entertain the bill. 
It is not an objection to the jurisdiction of equity that légal questions 
are presented for considération which might also arise in a court of law. 
If the controversy be one in which a court of equity only can afford 
the full relief prayed for, its judisdiction is unafifected by the charac- 
ter of the questions involved. Holland v. Challen, 110 U. S. 24, 3 Sup. 
Ct. 495, 38 L. Ed. 53. Hère a court of law would be quite powerless to 
give the relief asked as to the stock pledged ; only a court of equity 
can do that, and this being so, and as equity does nothing piecemeaî, its 
right to take the case for that purpose draws unto it jurisdiction to dé- 
termine any question arising, légal or équitable. And the fact of ;the 
existence of such légal questions being disclosed by the allégations of 
the bill does not in such a case constitute a separate and distinct cause 
of action at law. The case is not within the principles of Scott v. Neely, 
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140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, maînly relied on by de- 
fendant, but is very clearly within the class of cases recognized by the 
court in that case as falling within the jurisdiction of a court of equity. 

It is next objected that the complainant's évidence discloses no equity, 
because it fails to establish the fact that the stock pledged as security 
for the original contract was to remain as security for the performance 
of the présent one. It is sufficient to say in this respect that, in the 
view I take of the évidence and what it tends to show, there is suffi- 
cient, in the absence of any countervailing proof, to enable the court 
to find that it was contemplated by the parties that the stock was to be 
so held ; and that the lien thereon attached to the last-mentioned con- 
tract. It is true that there is to be found no statement in précise and 
definite terms that the stock was to be so held; but, in ascertaining 
what the parties intended, ail the facts and circumstances surrounding 
a transaction must be taken into considération, and what was said at 
the time of the negotiation of the contract in suit must necessarily be 
regarded in its relation to the circumstances in which the parties were 
then situated, and, in this view, the suggestion of Bauer to the complain- 
ant, when asking for better terms as to the time of making payment 
thereunder that, "You are well secured," or words to that eflfect, and 
the answer of the complainant, "Yes ; I hâve good security," must be 
regarded, in view of the fact that the record is bald of any showing of 
other security than the stock mentioned, as having référence to that 
stock. This ground, therefore, in my judgment, cannot be sustained. 

The next two grounds — that the contract proven is not the contract 
sued on, and that the contract sued on was never, as disclosed by the 
évidence, entered into — may be considered together, and I am satisfied 
that neither should be sustained. Taking the évidence for ail it tends 
to prove, and standing as it does wholly undisputed, I think the con- 
tract as alleged was sufificiently established in its material features, and 
in substantial accord with the terms as set forth in the bill. Those 
terms were simple, and, to a common certainty, definite. It is true that 
the précise amount that had been expended by the complainant under 
the original contract could not at the time be ascertained, because his 
vouchers and bills were ail in San Francisco, at a long distance from 
the mine where the negotiations were had, but the mère ascertainment 
of that amount in no way rendered the contract uncertain or indefinite. 
That is certain in law which can be made certain, and the ascertainment 
of the amount expended by the complainant was a mère question of 
détail to be determined from the vouchers and other means by which 
such items are usually established. As to the allowance of something 
to complainant for his time, that under ail the circumstances must be 
held to hâve been an agreement to pay him the reasonable value of 
such time, which was a question to b€ ascertained by any proper method, 
and was likewise entirely susceptible of being made certain. I think, 
therefore, that the évidence sufificiently shows not only that there was 
a contract certain in" its terms, but that that contract was definitely en- 
tered into; and the fact that there was a purpose in the mind of the 
parties to reduce it to writing, which, through the failure of the de- 
fendant, was never carried out, is a circumstance which does not neces- 
sarily affect the question either of its certainty or its validity. The rule 
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I think, is corrcctly stated in 7 Am. & Eng. Ency. of Law (3d Ed.) 140, 
where it is said : 

"Many cases oecur where parties negotlating a contract contemplate that a 
formai agreement shall be drawn up and signed. The question arises, does 
Buch a contemporaneoua understanding or agreement make the validity of the 
contract dépend upon Its belng actually redueed to wrlting and signed? The 
rule may be stated In thèse words: Where the parties make the réduction of 
the agreenaent to wrlting, and Its signature by them a condition précèdent to 
itg completlon, It wUl not be a contract until that is done, and thls is true al- 
though ail the terms of the contract hâve been agreed upon. But where the 
parties hâve assented to ail the terms of the contract, the mère référence to a 
future contract In wrlting wlll not négative the existence of a présent con- 
tract" 

The évidence, to my mind, brings the contract in suit clearly within 
the rule stated in the last paragraph of the quotation just made. The 
record discloses nothing from which it can be said that the carrying ont 
of the contract was in the mind of either party thereto to be made to 
dépend upon its being redueed to writing. That was more in the nature 
of a mère casual or tentative purpose. Nor do I think the objection 
well taken that the contract is void within the statute of frauds beçause 
not in writing, and one which by its terms was not to be performed 
within a year. The statute of frauds has no appHcation to a contract 
which has been fully performed or executed by one of the parties there- 
to ; and hère the évidence shows that complainant had immediately and 
before the parties left the mine fully performed the contract on his 
part by turning over and delivering to the défendant ail the machinery, 
stock, material, and tools in accordance with its terms. As to the sixth 
ground of the motion, that it appears upon the face of the bill and un- 
der the évidence that the contract sued on is based upon an illégal con- 
sidération, it is sufificient to say that I am unable to give this construc- 
tion either to the pleading or to the évidence entered in support thereof. 
The proposition is that, complainant being under a contract to Bauer 
and Peterson jointly to install the plant under the original contract, the 
carrying out of this contraCt could not be waived by Bauer alone ; and 
that, inasmuch as the contract sued on contemplated the abandonment 
of the entire work under the first, it was in effect a contract between 
Wehner and Bauer made without the présence or consent of Peterson 
to violate their obligation to the latter, which was a fraud upon him 
under the law and tinctured the last-mentioned contract with invalidity. 
But whether this is so or not dépends, under the authorities, upon the 
circumstances and the purpose of the parties in entering into the con- 
tract in question. There is évidence from which the court is justifîed 
in inferring not only that Bauer had authority to represent Peterson, 
but that both he and complainant acted upon that assumption, and that 
the contract entered into between them was believed by both to be as 
much in the interest of Peterson as of themselves. Bauer, at the time 
of the exécution of the writing of 1902, held the gênerai power of at- 
torney of Peterson, and signed that contract in his behalf as his attor- 
ney in fact; and there is nothing to show that that power had ever 
been revoked, or that Bauer did not in fact at the time of making the 
contract in suit retain full authority to act for Peterson in the premises. 
Under such circumstances, and in the absence of any évidence to the 
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contrary, the court is, I think, quite at liberty to assume that Bauer's 
authority still existed, and that there was no purpose in the mind of 
either the plaintiff or the défendant to in any wise ignore or impair 
any right that Peterson had in the premises. The principle contended 
for by the défendant does not therefore apply. And even if there ex- 
isted at that time no express authority of Bauer, there is nothing yet 
appearing in the case to négative the idea of subséquent ratification 
by Peterson, which would be as efficient under the law as express anté- 
cédent authority. There is certainly nothing in the record to indicate 
any objection by Peterson to the action taken by Bauer; and in this 
respect I think the case is fairly within the principle of Bâtes v. Coro- 
nado Beach Co., 109 Cal. 160, 41 Pac. 855. In order to sustain a mo- 
tion of this kind the défendant is bound to make a case so free from 
doubt that the court can say that there is no reasonable ground upon 
which it can continue to entertain the case or put the défendant to his 
défense. If there is any question of doubt left, the court is bound to 
leave the parties to their proof and final hearing. Of course, it is un- 
derstood that this ruling rests solely upon the case as made by the bill 
and the évidence in behalf of the complainant alone. It may well be 
that when the defendant's eviHence goes in it will put an entirely dif- 
férent aspect upon the case in several essential particulars. I wil! 
frankly say that there are one or two questions involved upon which' 
my mind is not wholly at rest; but the objections made will ail remain 
to the défendant at the final hearing, and may then be renewed in the 
light of ail the évidence in the case, and thus enable the court to hâve 
a more complète and satisfactory understanding of the several ques- 
tions as they bear upon each other, and détermine upon the whole case 
the rights of the parties. And, of course, nothing that is hère said is in 
any way conclusive upon the rights of the parties as they may appear 
in the light of ail the évidence. 
The motion will be denied. 



FIRST NAT. BANK OF WILKHS-BARRE v. BARNUM. 

(District Court. M. D. Pennsylvania. March 9, 1908.) 

No. 1.022, in Bankruptcy. 

WoRDS AND Phrases— "WAGES"—"EAENiNas." 

The term "wages," as distlnguished from salary, Is comraonly understood 
to apply to compensation for manual labor, skilled or unskilled, paid et 
stated times, and measured by tlie day, week, month, season, or pièce, but 
not by the job. The term does not Inelude profits on the services of otb 
ers, and it is not so broad as "earnlngs," which comprehends returns fron 
Bkill and labor in whatever way acquired. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp 
7369-7373, 7646, 7831 ; vol. 3, pp. 2302-2304.] 
Same— ' 'Salary. " 

"Salary" refers to a superior grade of services and Implles a position 
or office, and suggests somethlng higher, larger, and more permanent than 
"wages." 

fEd. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
6287-6291; vol. 8, pp. 7792, 7793.] 
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8. Samb— "HiEE." 

The Word "hlre" Ig assodated wlth the act of employment rather than 
reward for services, and In the latter connection Is more on the plane 
of wages than of salary, though In a sensé It comprehends both, and Is 
also applied to engaglng the use of property. One "hlres" a coachman, 
a gardener, or a cook, or a carrlage, and may be sald to hire a superin- 
tendent, a bookkeeper, or a clerk, though It seems better In such Instances 
to say engage or employ. The term Is Improperly applied to the secur- 
Ing of professlonal services — e. g., a lawyer's or a doetor's. 

[Ed. Note. — ^For other définitions, see Words and Phrases, vol. 4, pp. 
S309-3311 ; vol. 8, p. 7679.] 

4. Bankkuptct— Exemption from Iwvolxjntaby Proceedings— Wage-Eaenkk 

— Musio Teacheb Not. 

A muslc teacher glvlng lessons at so much an hour is not comprehend- 
ed by the bankruptcy act provision that wage-earners whose compensa- 
tion does not exceed $1,500 a year shall not be subject to Involuntary 
bankruptcy. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, p. 
7365. 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 0. C. A. 4.] 

5. Biixs AND Notes— Altération oî Note— Release of Accommodation In- 

DORSEB. 

Under Act Pa. May 16, 1901, § 124 (P. !.. 211), provldlng that where a 
negotlable Instrument is materlally altered wlthout the assent of ail 
parties llable thereon it is avoided, etc., and section 126 (P. L. 211), mak- 
Ing any altération whlch changes the place of payment a material altéra- 
tion, where bankrupt, for the accommodation of his brother, Indorsed 
blank notes whlch speclfled a certain bank as the place of payment, he 
could not thereafter object, as to a holder In due course, to the blanks 
havlng been fllled out in whatever way hls brother chose, and he must 
be held to hâve glven hls unquallfled consent to the supplying of the es- 
sential terms. But he was released by hls brother's unauthorlzed act in 
strlklng out the name of the bank where the notes were payable and lu- 
sertlng another, although the altération was made In the brother's hand- 
writlng, the same as the rest of the wrltten parts. The provision of sec- 
tion 124 that when a materlally altered instrument is In the bands of a 
holder In due course, not a party to the altération, he may enforee pay- 
ment thereof according to Its original ténor does not save the bankrupt's 
llablllty, because, under the express terms of section 52 (P. L. 202), hav- 
ing notice of the inflrmity in the notes, the dlscountlng banks cannot claliu 
to be holders In due course. 

In Bankruptcy. On certificate of référée. 

W. S. McLean and Lawrence B. Jones, for petitioning creditors. 
George H. Troutman, for alleged bankrupt. 

ARCHBALD, District Judge. Thèse are involuntary proceed- 
ings, and are resisted by the respondent on the grounds : (1) That 
he is a wage-earner; and (2) that the petitioners are not creditors. 
It appears, as to the first, that the respondent is a music teacher, 
giving lessons on the piano, organ, violin, and mandolin, at 50 cents 
an hour, earning from $35 to $40 a month, or a little less than $500 
a year, some pupils coming to his house for instruction, and others 
being taught at their own homes. This constitutes his livelihood, in 
addition to which, however, he has a summer cottage at Harvey's 
Lake, which he rents for $175 a season, and another property from 



riRST NAT. BASK V. BAKNUM. 247 

which he gets $150, besîdes which he has divided up certain land that 
he owns, and is selling it off in lots. The question is whether under 
thèse circumstances he is a wage-earner within the meaning of the 
law, so as not to be subject to involuntary bankruptcy. 

A wage-earner is defined by the bankruptcy act as one "who works 
for wages, salary, or hire, at a rate of compensation not exceeding 
one thousand five hundred dollars per year." By this it is evidently 
intended to relieve from adverse proceedings those who, not being 
engaged in business or trade, dépend for a living upon the resuit of 
individual labor or effort, without the aid of property or capital. But 
not ail of this class are exempt, as is shown by the limit of $1,500. 
And the work done must be such as is compensated by wages, salary, 
or hire, other earnings not being put in the same category. Thèse 
terms raean much the same thing, and are no doubt collectively used 
in order to cover the différent possible kinds of employment compre- 
hended within the gênerai idea. Wages, as distinguished from sal- 
ary, are commonly understood to apply to the compensation for man- 
ual labor, skilled or unskilled, paid at stated times, and measured by 
the day, week, month, or season. Commonwealth v. Butler, 99 Pa. 
535 ; Lang v. Simmons, 64 Wis. 525, 25 N. W. 650 ; Campfield v. Lang 
(C. C.) 25 Fed. 128; Henry v. Fisher, 2 Pa. Dist. R. 7; Louisville. 
etc., R. R. V. Barnes, 16 Ind. App. 312, 44 N. E. 1113; Fidelity 
Ins. Co. V. Shenandoah Valley R. R., 86 Va. 1, 9 S. E. 759, 19 Am. 
St. Rep. 858; State v. Haun, 7 Kan. App. 509, 54 Pac. 130. And 
also by the pièce. Pennsylvania Coal Co. v. Costello, 33 Pa. 241 ; 
Swift Mfg. Co. V. Henderson, 99 Ga. 136, 25 S. E. 27 ; Ford v. St. 
Louis R. R., 54 lowa, 728, 7 N. W. 126; Seider's Appeal, 46 Pa. 
57 ; Adcock v. Smith, 97 Tenn. 373, 37 S. W. 91, 56 Am. St. Rep. 810. 
But not by the job. Heebner v. Chave, 5 Pa. 115 ; Berkson v. Çox, 
73 Miss. 339, 18 South. 934, 55 Am. St. Rep. 539; Morse v. Robert- 
son, 9 Hawaii, 195 ; Henry v. Fisher, 2 Pa. Dist. R. 7. Nor includ- 
ing profits on the services of others. Smith v. Brooke, 49 Pa. 147 ; 
Sleeman v. Barrett, 2 H. & C. 934; Riley v. Warden, 2 Exch. 59. 
Neither is it so broad a term as "earnings," which comprehend the 
returns from skill and labor in whatever way acquired. People v. 
Remington, 45 Hun (N. Y.) 338; Matter of Stryker, 73 Hun, 327, 
26 N. Y. Supp. 209; Id., 158 N. Y. 526, 53 N. E. 525, 70 Am. St. 
Rep. 489 ; Jenks v. Dyer, 102 Mass. 236 ; Nuding v. Urich, 169 Pa. 
289, 32 Atl. 409 ; Goodhart v. Pennsylvania R. R., 177 Pa. 1, 35 Atl. 
191, 55 Am. St. Rep. 705 ; Hoyt v. White, 46 N. H. 45. Indeed the act 
itself in exempting wage-earners recognizes that there are other kinds. 
Salary, on the other hand, has référence to a superior grade of services. 
Hartman v. Nitzel, 8 Pa. Super. Ct. 22. And implies a position or of- 
fice. Bell v. Indian Live Stock Co. (Tex.) 11 S. W. 346. By contrast, 
therefore, "wages" indicate inconsiderable pay for a lower and less 
responsible character of employment. South Alabama R. R. v. Falk- 
ner, 49 Ala. 115; Gordon v. Jennings, 9 Q. B. Div. 45. Where sal- 
ary is suggestive of something higher, larger, and more permanent. 
Meyers v. N. Y., 69 Hun, 29, 23 N. Y. Supp. 484; White v. Koehler, 
70 N. J. Law, 526, 57 Atl. 124; State v. Duncan, 1 Tenn. Gh;,App. 
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334; Palmer v. Marquette Rolling Mill, 32 Mich. 274. The word 
"hire" is rather associated with the act of employment than the re- 
ward for services done; and in the latter connection is more on the 
plane of wages than of salary, although in a sensé it comprehends 
both; and is also appHed to engaging the use of property. We hire 
a coachman, a gardener, or a cook ; or a carriage to take a ride. And 
may aîço be said to hire a superintendent, a bookkeeper, or a clerk, 
although it would seem more correct, in the latter instances, to say 
engage or employ. In some communities, a farm hand is called a 
hireling, without intending any reflection, although in gênerai speech 
the term is one'of reproach. As further defining its use, a laborer, 
according to Sacred Writ, is said to be worthy of his hire. And com- 
ing up from the people, as the word thus does, it is sometimes ap- 
plied, out of place, to the securing of professional services, as where 
one is said to hire a lawyer, a doctor, or a person of that class. 

The cases directly decided under the bankruptcy act confirm thèse 
views. Thus, it is held that a person doing hauling with his team 
by the day — which aflfords a good example of what may in strictnes.ç 
be termed a hiring — is a wage-earner. In re Yoder (D. C.) 11 Am. 
Bankr. Rep. 445, 127 Fed. 894. Although it is said that, in allowing 
the priority given to wages by the act, the amount due for the use 
of the team must be distinguished from that for the services of the 
person himself. In re Winton Lumber Co., 17 Am. Bankr. Rep. 117. 
So money due for pièce work, paid weekly, is held to be wages. In 
re Gurewitz, 10 Am. Bankr. Rep. 350, 121 Fed. 982, 58 C. C. A. 320. 
And a bookkeeper, in the employ of others, receiving a salary of $65 
or $70 a month, is a wage-earner within the meaning of the law. In 
re Pilger (D. C.) 9 Am. Bankr. Rep. 244, 118 Fed. 206. And so, as 
we may assume — applying the same principle — ^would be the choris- 
ter of a church, paid a specified yearly sum for his services. Catlin 
v. Ensign, 29 Pa. 264. Or a traveling salesman receiving a percent- 
age commission on the amount of his sales. Hamberger v. Marcus, 
157 Pa. 133, 27 Atl. 681, 37 Am. St. Rep. 719. But not a factor or 
broker, engaged in the business of selling goods on commission. 
Id. Nor a millowner, who saws lumber for others at so much a 
thousand. Campfield v. Lang (C. C.) 25 Fed. 128. Nor one who 
builds a house or other structure, by contract, .even though he does 
a part of the work himself. Berkson v. Cox, 73 Miss. 339, 18 South. 
934, 55 Am. St. Rep. 539; Henry v. Fisher, 2 Pa. Dist. R. 7; Morse 
V. Robertson, 9 Hawaii, 195. Nor one who tows a canal boat. Ry- 
an V. Hook, 34 Hun, 191. Or threshes out grain by the job. Johns- 
ton V. Barrills, 27 Or. 251, 41 Pac. 656, 50 Am. St. Rep. 717. Nor 
are the fées of lawyers, physicians, and the like to be classed as 
wages. Vane v. Newcombe, 132 U. S. 220, 10 Sup. Ct. 60, 33 L. Ed. 
310; People v. Myers (Sup.) 11 N. Y. Supp. 217. Nor the debts due 
to a blacksmith from his customers for his services. Tatum v. Zach- 
ry, 86 Ga. 573, 12 S. E. 940. Nor is a school teacher a laborer or serv- 
ant ; however, we may speak of one, at times, as being hired. School 
District v. Gautier, 13 0kl. 194, 73 Pac. 954. 

From thèse considérations, as it seems to me, but one conclusion can 
be drawn. A person, like the respondent, giving music lessons at so 
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much an hour, is not a wage-earner within the meaning of the act. 
Teaching is a profession, denoting a nicer relation and involving a finer 
character of work, and entitled, like that of the lawyer, doctor, the en- 
gineer, the architect, or the minister, to be regarded as upon a high- 
er plane. His work is mental, not physical. He labors with his head, 
not his hands. And while that may not be distinctly conclusive, it 
has its weight. He is the tutor, or instructor, of his pupil, not his 
servant; his, of the two, being the master mind. This is not to say 
that one who works for a salary, like the teachers in our public schools, 
may not be wage-earners, within the meaning of the bankruptcy law. 
The fact of being under a salary makes a différence, and brings the 
case squarely within the act, although it may be noticed in passing that, 
in the school laws of the state, teachers are said to be appointed, not 
employed or hired. But the cempensation received by the respondent, 
in the présent instance, is certainly not a salary. Neither is it wages. 
And notwithstanding the misuse of the term, alluded to above, neither 
can he be said to work for hire. He is simply paid a stipulated sum 
or stipend in return for the instruction which he gives, which he holds 
himself out as compétent to impart, being engaged so to do by his pu- 
pils or their parents, but not hired, any more than the lawyer, doctor, 
or others in professional life. The returns from his teachings may 
be earnings, which as we hâve seen is a comprehensive term, but not 
wage-earnings, and so not effective to exempt him from liability hère. 

The case turns, therefore, on whether the petitioners are creditors, as 
to which it appears that their claims are based on certain promissory 
notes, indorsed by the respondent, J. B. Barnum, for the accommoda- 
tion of his brother, B. F. Barnum, the maker, for whom they were dis- 
counted by the petitioners, who are Wilkes-Barre banks. The gen- 
uineness of the respondent's indorsement is not contested, but he claims 
to be released, because, after it was affixed, the notes were materially 
altered without his authority, by changing the name of the bank where 
they were originally made payable. Thèse notes were the last of a 
séries of discounts at each of the banks involved, the course pursued 
by the respondent and his brother with regard to them being that ev- 
ery so often, as those which he had previously ipdorsed were suppos- 
ed to be coming due, but without any real regard to that, he would in- 
dorse a number of others in blank which his brother would subse- 
quently fill out and exécute as he happened to need them. In each in- 
stance printed or engraved forms of notes were used, in terms made 
payable at the Second National Bank of Wilkes-Barre, as "follows : 
$ Wilkes-Barre, Pa., 190 

after date promise to pay 

to the order of 

/lOO Dollars 

at the Second National Bank of Wilkes-Barre, Pa. 

Value received without défalcation. 
No. Due 



Taking the notes in that shape, his brother, as he had occasion to 
raise money upon them. would insert in each the date and amount, and 
the time within which it was to become payable ; and, when it was to 
be discounted elsewhere than at the Second National Bank of Wilkes- 
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Barre, he would erase the name of that bank, and interline that of the 
one which was to do the discounting. This change having been made 
without the knowledge or consent of the respondent, he claims to be 
discharged thereby. 

There is no question that a change in the place where a note is made 
payable is a material altération which releases an indorser, unless it 
is donc with his assent. Act Pa. May 16, 1901, §§ 134, 135 (P. L. 811). 
But it is sought to distinguish the présent case, for the reason that, at 
the time the notes were indorsed by the respondent, they had not been 
executed by his brother, and, except in the merest outline, had been 
given no definite character or form. And that, having been in- 
dorsed and intrusted by the respondent to his brother in that shape, 
he committed himself to whatever was subsequently donc with them, 
including such a change in the place of -payment as appears. It is no 
doubt true that, to the extent that blanks were in f act lef t, the respond- 
ent could not now object, as against a holder in due course, to their 
being filled out in whatever way his brother chose. He could bave 
made them payable in six months, instead of three, or to read for 
$10,000 each, as readily as $1,000. Nor, for that matter, does the re- 
spondent seems to hâve balked at amounts, having been shown to hâve 
indorsed 13 or 15 notes for his brother in a batch. To the supply- 
ing of the essential terms of what was so left incomplète, he must be 
held to hâve given his unqualified assent. 3 Cyc. 159, 163; 3 Am. & 
Eng. Encycl. Law, 253; Simpson v. Bovard, 74 Pa. 351; Howie v. 
Lewis, 14 Pa. Super. Ct. 333. But the implied authority to fill in 
blanks goes no further, in any case, than the insertion of that which 
is necessary to make the obligation speak according to its intended pur- 
pose and use. 2 Cyc. 161. And there are erasures and interlineations 
hère. Did, then, the respondent also impliedly assent to this, by in- 
dorsing the notes in the condition in which they were at the time ? Or 
can the mère skeleton of a note, which is j.n fact no note at ail until 
it is filled out and signed, be said to bave been altered in a material 
part, so as to discharge an indorsement, made when it is in that shape, 
by a change in certain of its printed terms? 

The question is one, of authority, as well as of the altération of writ- 
ten instruments, with regard to, which it is to be observed that, as is 
obvions, if by direct understanding with the respondent, his brother 
was at liberty to fix the place of payment, the changes which now ap- 
pear could not be asserted by him in avoidance of his indorsement. 
It bas also b'een held that, where a note is delivered with the date in 
blank, the implied authority to fil! in the date which is so given (Bech- 
tel's Estate, 133 Pa. 367, 19 Atl. 412) carries with it the authority to 
erase a date which has been written in and insert another in its place. 
Michigan Bank v. Eldred, 9 Wall. (U. S.) 544, 19 h. Ed. 763 ; Hepler 
V. Mt. Carmel Savings Bank, 97 Pa. 431, 39 Am. Rep. 813. So, also, 
where a note has been indorsed in which the place of payment is left 
blank, but the printed form of note used contains the word "at," im- 
porting that some place of payment was intended to be named, authori- 
ty to add such place is thereby implied, and it does not avoid the in- 
strument to do so. Wessell v. Glenn, 108 Pa. 104; RedHch v. Doll, 
54 N. Y. 234, 13 Am. Rep. 573 ; Marshall v. Drescher, 68 Ind. 359. 
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But, on the other hand, the mère omission of a place of payment, there 
being nothing in the frame of the instrument to indicate that the one 
which was subsequently inserted was intended, is net enough of itself 
to raise an inference of authority to do so, such a clause not being nec- 
essary to the completeness of the instrument. McCoy v. Lockwood, 
71 Ind. 319 ; Crotty v. Hodges, 4 Man. & G. 561 ; Toomer v. Rut- 
land, 57 Ala. 379, 29 Am. Rep. 722; Bruce v. Wescott, 3 Barb. (N. Y.) 
374; McGrath v. Clark, 56 N. Y. 34, 15 Am. Rep. 372. Much less 
does the implied authority to fill in blanks carry with it the right to 
erase what is written or printed and insert something else. Angle v. 
Northwestern Mutual Life Ins. Co., 92 U. S. 330, 23 L. Ed. 556; 
Mahaiwe Bank v. Douglass, 31 Conn. 170, 180; Adair v. England, 
58 lowa, 314, 12 N. W. 277. In the présent instance, according to 
the printed form used, the respondent committed himself to an in- 
dorsement of notes made payable at a spécifie place, which he may 
hâve thought, as he now asserts, was a certain measure of protection 
as to the amounts for which he would be obligated, and which might 
possibly hâve proved something of a check on the ability of his broth- 
er to negotiate them, by reason of their being presented at the one place 
for payment, one after the other in increasing numbers. But whether 
correct in that idea or not, he could not be bound otherwise than in 
the way to which he had given his express or implied assent, and hav- 
ing indorsed notes payable in terms at the Second National Bank of 
Wilkes-Barre, he cannot be held liable for those made payable by era- 
sures and interlineations anywhere else. It is no answer to say that the 
changes were in the handwriting of the maker, the same as the rest 
of the written parts, dispelling suspicion, and doing away thereby 
with the necessity for inquiry. They were changes of the original 
terms nonetheless, in plain sight, on the face of the notes, in a ma- 
terial provision, and could not therefore be passed by without mani- 
fest risk. Having been made without authority, as it now turns out, 
the respondent is released, and the petitioners hâve thus no provable 
claims. Nor is this saved by the provision of the negotiable instru- 
ments act, by which, "when an instrument has been materially alter- 
ed, and is in the hands of a holder in due course, not a party to the 
altération, he may enforce payment thereof according to its original 
ténor." Act May 16, 1901, § 124 (P. L. 211). This only opérâtes, 
as it will be noted, in favor of a holder in due course, which the peti- 
tioners, having notice of the infirmity in thèse notes, cannot claim to 
be. Id. § 52 (P. L. 202). 

The proceedings are dismissed, with costs. 



Ex parte LOUNG JDNE allas LEONG JUN. 
(District Court, N. D. New York. March 14, 1908.) 

JxjDGMENT— Res Adjudicata— Adjudication on Mebits— Neoessitt fob. 

A judgment, to be res adjudicata, must be on the merlts. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 30, Judgment, $ 1009.) 
Aliens—Chinese— Right to Enteb— Bueden op Peoof. 

Where the United States denied a Chlnese person's rlght to enter, the 
burden was on hlm, to prove such rlght, to show that he was born in the 
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United States ; there being no claim his alleged right rested on any other 
basis, 

[Ed. Note. — Citizensbip Ot the Obinese. see notes to Gee Fook SIng v. 
United States, 1 C. C. A. 212; Lee Siug Far v. United States, 35 C. 0. 
A. 332.] 

3. Same— Peocbeding ïob Depoetation. 

Where tbe United States seeks to déport a Cblnese person found there- 
In, the burden is on It to show tbat he is not a citizen and not of the 
exempt class; but the burden Is met by showlng that he Is a Obinese 
person and not of the exempt class, and the rebuttable presumption then 
arlses that he was not born in the United States and is not entitled to re- 
maln. 

4. Same— Evidence— Admissibilitt. 

Where a Cblnese person, in applylng to an inspecter for admission to 
the United States, relied on a eommissioner's Jndgment dlscharglng bim 
on a former charge of bavlng been unlawfully In the United States as 
conclusively showlng his rlght to be therein, if évidence of annotations 
on the évidence taken by the commlssloner tendlng to show that such per- 
son was dlscharged because of sickness was compétent at ail, It should 
bave been given in his présence and that of his counsel before the in- 
specter, slnce he had the right to controvert it. 

3. JUDGMENT— CONCLTJSIVENESS— ChINESE IMMIGRATION— EfFECT OF COMMIS- 

sionee's Judgment. 

A United States eommissioner's judgment, niade in 1903, on a hearlng 
of a charge that a Cblnese person was unlawfully in the United States, 
that upon a full hearlng upon such charge such person was dlscharged 
on consent of the assistant United States attorney (a statement In the 
judgment that the commlssloner found and adjudged that such person 
was not guilty and tbat he had a lawful right to remain In the United 
States being stricken out before the judgment was signed), Is not on its 
face an adjudication that such person was born in the United States, and 
was therefore a citizen thereof and entitled to enter In 1907, slnce, as 
far as it appears, tbe judgment may hâve been based on the ground 
that he was "then" a member of the clase exempt from déportation, 
and slnce the récital that he was dlscharged by consent Implies that 
be was not dlscharged on a détermination on the merlts. The judgment 
was équivalent to a nonsuit, or to a dismissal by consent. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, Judgment, § 1009.1 

Habeas Corpus. This is a pétition by Loung June, a Chinese per- 
son, for such writ. His claim is that in 1903 he was arrested for dé- 
portation, had a hearing, gave évidence, and was thereupon dlscharg- 
ed by the commissioner, and that such judgment of discharge is res 
adjudicata. 

R. M. Moore, for petitioner. 

Geo. B. Curtiss, H. E. Owen, Asst. U. S. Atty., and A. W. Cooley, 
Asst. Atty. Gen., for the United States. 

RAY, District Judge. From the pétition and return the followinj:; 
facts appear: 

(1) Loung June, the petitioner, is a Chinese person, and on the llth 
day of August, 1903, he appHed for admission into the United States 
at the détention station at Malone, N. Y., where he was detained, and 
thereafter he was discharged from such station on a writ of habeas 
corpus, but not on the mer its, and it was without préjudice to further 
proceeedings. 
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(2) Thereafter he was arrested and detained in the détention house 
on the charge that he had unlawfully entered the United States and 
was then unlawfully within the United States. Upon such charge he 
was talcen before Benjamin L. Wells, at Malone, N. Y., in the district 
where arrested, and 'on the 16th day of December, 1903, the testimony 
of one Fay Fong was put in évidence and submitted to the said com- 
missioner as évidence and proof of the right of said Loung June to 
enter and remain in the United States. Thereafter, and on the 17th 
day of December, 1903, the said Benjamin L. Wells, as United States 
commissioner, and before whom the said proceeding was pending, dis- 
charged the said Loung June from custody, and then and there made 
and issued to him a judgment of discharge in the words and figures 
following, viz. : 

United States CJommissioner's Court, Northern District of New York. 
United States of America v. Loung June, alias Leong Jun. (116.) 

Before me, Benj. L. Wells, a commissioner of the District Court of the 
United States within and for said district, complaint was presented by F. 
W. Berkshire, of N. Y., N. Y., a Chinese inspecter for said district, eharging 
In substance that on or about the llth day of August, 1903, at Burke, N. Y., 
In said district, one Loung June, in violation of the Chinese exclusion acts, 
statutes of the United States, did unlawfully corne into and was found to be 
not lawfully in the United States, he being a Chinese person and laborer 
and not a diplomat or other ofEcer of the Chinese or any other government, 
and wlthout produclng the certificate required of Chinese persons seeklng to 
enter the United States; and on the 4th day of December, 1903, said défend- 
ant was brought before me, the said commissioner, and the proceedings 
adjourned from time to time, and upon a full hearing upçn said charge Hon. 
H. E. Owen, the assistant district attomey of the United States of America, 
being présent, Hon. R. M. Moore, appearlng for défendant. 
— I now horoby flnd l and adjudgo tb:\t the fvAA d é f e ndant wa s not guilty of 
s aid ohargo , and that ho had a lawful right to bo and romain within tho 
Pnitod Stato s^ 

And I hereby order and direct that said défendant be and he Is hereby 
dlscharged, on consent of Assistant U. S. Attorney H. E. Owen. 

I also certlfy that the photograph hereto annexed is a true Ukeness of 
said défendant. 

Given under my hand and seal at Malone, in the Northern district of New 
York, this 17th day of December, 1903. 

[Seal.] [Slgned] Benj. L. Wells, 

United States Commissioner, Northern District of New York. 

[Photograph.] 

The words erased by a Une, finding and adjudging that he was not 
guilty and that he had a right to be and remain in the United States, 
were erased before the judgment was signed. 

(3) Thereafter, and on the 18th day of November, 1907, the said 
Loung June presented himself in person at the détention house at Ma- 
lone, N. Y., and made application to enter the United States. He was 
given an opportunity by H. R. Sisson, the immigration officer in 
charge, to make such voluntary statements as he might désire to make 
relative to his right to be admitted and to produce witnesses. A full 
and fair hearing was offered and given. Said Loung June then and 
there produced and presented as évidence of such right the said judg- 
ment of discharge duly signed by said commissioner. He also pro- 
duced witnesses, who were duly sworn and gave testimony as to 
his right to enter the United States. It was claimed that such judg- 
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ment was res adjudicata of his right to enter, to be and remain in. 
the United States, and that claim lias been made at ail times sînce, and 
is the main basis of the application for this writ. 

(4) The said inspecter denied the said Loung June admission, and 
he thereupon duly appealed from such holding to the Department of 
Commerce and Labor, where that décision was affirmed and the ap- 
peal dismissed. 

(5) Said inspecter holds and has held the petitioner in said déten- 
tion house at Malone, N. Y., for convenience, it being regularly dcsig- 
nated by the proper authorities of the United States, and for the pur- 
pose of returning him to China, whence he came, at the first oppor- 
tunity, and for no other purpose. This is the unlawful imprisonment 
and détention complained of. 

The évidence produced, aside from such judgment, the force and 
effect of which is to be considered later, is not sufHcient to require a 
judgment that the petitioner has the right to enter the United States. 
It is not contended that it is sufficient. In behalf of the petitioner, how- 
ever, it is contended that such judgment of the United States com- 
missioner, made and signed after a full hearing, after the taking and 
submission of évidence in behalf .of said Loung June, although on 
consent of the assistant United States attorney, is res adjudicata of his 
right to be in the United States, and consequently of his right to go 
and come and enter. 

On the argument much was said to the efifect that such judgment 
was made on consent of the United States because of sickness, and 
that is stated in communications sent the Department of Commerce 
and Labor. Whose sickness and what sickness is not stated. But 
there is nothing in the évidence before me, or in the return, or in the 
judgment itself, to show why he was discharged, or why the assistant 
United States attorney consented to such discharge. There is no men- 
tion of sickness in any paper, or any part of the record, except the 
letter referred to. It does not afïirmatively appear that he was dis- 
charged for the reason the évidence established his right to be in the 
United States, unless the mère fact that he was discharged by the com- 
missioner establishes that as a fact. Is that the légal presumption 
from the face of the judgment? This is not the case of a ccrtificate 
issued by the commissioner, stating what he has done at some former 
time or on some prior occasion. It is a judgment the commissioner 
was authorized to pronounce. It was his duty to make some record 
of his action. The judgment itself is in évidence. Hence the déci- 
sion of this court in United States v. Lew Poy Dew (D. C.) 119 Fed. 
786, is not in point. 

It is settled law that a judgment, to be res adjudicata, must be on 
the merits. Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 
195; Hughes v. United States, 4 Wall. (U. S.) 232-237, 18 L. Ed. 
303; Gould v. E., etc., R. R. Co., 91 U. S. 532, 533, 534, 23 L. Ed. 
416; U. S. V. C. B. W. R. Co. (C. C.) 110 Fed. 864; Russell v. Place, 
94 U. S. 606, 24 L. Ed. 214; Clark v. Bernhard M. Co. (C. C.) 82 
Fed. 339 ; Shaw v. Broadbent, 129 N. Y. 114-123, 29 N. E. 238 ; 
Ward v. Boyce, 152 N. Y. 191, 201, 46 N. E. 180, 36 L. R. A. 549; 
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Foye V. Patch, 132 Mass. 105-110. The rule is well stated in Hughes 
V. United States, 4 Wall., at page 337, 18 L. Ed. 303, where it is said : 
"In order that a judgment may constitute a bar to another suit, it must 
be rendered In a proceeding between tbe same parties or their privies, and 
tbe point of eontroversy must be the same in both cases, and must be deter- 
mmed on Its merits." 

But what is the presumption where the judgment recites and déter- 
mines, as this one does, that complaint was presented "charging in 
substance that on or about the llth day of August, 1903, at Burke, 
N. Y., in said district, one Loung June, in violation of the Chinese 
exclusion acts, statutes of the United States, did unlawfully corne 
into and was found to be not lawfully in the United States, he being 
a Chinese person and laborer and not," etc., "and on the 4th day of 
December, 1903, said défendant was brought before me, the said com- 
missioner, and the proceedings adjourned from time to time, and upon 
a full hearing upon said charge, Hon. H. E. Owen, the assistant dis- 
trict attorney of the United States of America being présent, Hon. 
R. M. Moore àppearing for défendant, and I hereby order and direct 
that said défendant be and he is hereby discharged, on consent of As- 
sistant U. S. Attorney H. E. Owen"? In short he was discharged 
on consent after a full hearing on the charge made against him. On 
the face of the judgment it does not necessarily purport to be made 
on the merits; but it does purport to be made after a full hearing 
and on the consent of the one making and prosecuting the charge. 
The judgment contains no provision that défendant is discharged with- 
out préjudice. Does it show on its face that the merits were not pass- 
ed upon? It would hâve been easy for the government to show, if 
such was the fact, that the judgment was not pronounced on the merits. 

Stress is laid on the fact that this judgment does not contain an 
affirmative finding or adjudication that the défendant was not guilty 
of the charge laid and that he had a lawful right to be and remain in 
the United States. In thèse proceedings, under the provisions of the 
act, mère accusation is sufficient to warrant déportation when it ap- 
pears that the défendant is a Chinese person and that he does not 
belong to the exempt class. When thèse facts appear the burden is 
thrown on the défendant to show his right to enter, or to remain if 
already hère. Hence, it is claimed, the necessity for an affirmative 
finding that he is not guilty and is entitled to enter, or remain, as the 
case may be. But if évidence of a right to enter is given, and he is 
already in the United States, as this défendant was, and he is dis- 
charged what is the natural and the necessary inference? If the de- 
fendant has not shown his right to enter, or to remain if already hère, 
it is the duty of the commissioner to order him deported, and hold him 
until deported. When this order is not made, what is the necessary 
inference? Every officer, especially those discharging judicial or quasi 
judicial functions, is presumed to do his duty. Therefore, in the ab- 
sence of évidence to the contrary, it is claimed the fair and the neces- 
sary inference and presumption is that the commissioner discharged 
the défendant legally, in the performance of this duty, and for the rea- 
son he was satisfied the défendant had the right to be in the United 
States. He discharged him on the consent of the assistant United 
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States attomey. What does that fact imply? It is asserted that the 
only fair implication or conclusion is that the assistant United States 
attorney consented for the reason the évidence was such that a judg- 
ment of déportation was not warranted under the évidence. There is 
no évidence hère of any other reason for the consent. It might hâve 
been given for varions reasons. 

What was the issue f ramed hère ? The United States f ound a 
Chinese person at its borders, seeking to enter the United States and 
asserting a right to enter. It was plainly incumbent on him, to prove 
such right, to show that he was born in the United States ; there being 
no claim his alleged right rested on any other basis. He had the af- 
firmative of that issue ; his right being denied. If he had been found 
in the United States, and his déportation had been sought, the issue 
would hâve been an allégation on the part of the United States that 
he was not a citizen, and not of the exempt class, and therefore sub- 
ject to déportation. The answer would hâve been that he was a citi- 
zen, born in the United States, and therefore entitled to remain. On 
the first issue suggested clearly an affirmative adjudication is required 
that he is a citizen and entitled to enter. In the second case and on 
the second issue mentioned the affirmative is on the United States; 
but it meets the burden and makes its case by showing that the person 
is a Chinese person and not of the exempt class. Then the presump- 
tion of fact and law is that he was not born in the United States and 
not entitled to remain. This is not conclusive, but may be rebutted. 
Evidence is oflfered to overcome this presumption. It is not overcome. 
What is the judgment demanded? That he is not a citizen, was not 
born in the United States, and must be deported. Again, évidence is 
offered to overcome the presumption, and it is overcome. What is 
the judgment demanded? That the défendant be discharged. There 
may be a finding of fact in the judgment, or there may not be, that 
he was born in the United States ; but is such a finding necessary to 
the validity of the judgment discharging the défendant? Such a find- 
ing and récital of a fact would be absolutely conclusive of what was 
found; but is it necessary? The judgment being there, is it not con- 
clusively presumed, in the absence of proof to the contrary, that the 
fact was found, that being the essential one at issue, and that the 
judgment was based thereon? 

The judgment put in évidence and claimed to be a bar to this pro- 
ceeding was upon the last or second issue suggested above; that is, 
he was found and arrested in the United States and his déportation 
sought on the ground he had illegally entered and was illegally hère, 
as (1) he was not of the exempt class, and (S) he was not a citizen of 
the United States. If he beloiiged to the exempt class he was entitled 
to remain, or if he was born in the United States he was entitled to 
remain. What is the significance and effect of the erasure of the 
words "I now hereby find and adjudge that the said défendant was 
not guilty of said charge, and that he had a lawful right to be and re- 
main within the United States"? Were thèse words stricken out for 
the reason they were not essential to support the judgment? Were 
they stricken out for the reason that the commissioner did not pass 
on those questions? Were they stricken out for some other reason? 
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The government says they were stricken out for the reason the gov- 
emment consented to his discharge without a détermination of the 
case on the merits — a passing on the issue. But does this follow? 
Is this a logical and a reasonable conclusion? The consent is abso- 
lute and unqualified, and without réservation. Is it not the fair and 
logical conclusion that the assistant United States attorney consented 
to the discharge for the reason that he was satisfied from the évidence 
the défendant was born in the United States and had a right to be 
and remain there, or that he belonged to the exempt class ? This was 
the issue presented and upon which évidence had been given by the 
défendant. So far as appears, no other questions were before the 
commissioner. No ground or reason for the consent and discharge ap- 
pears, except that on the évidence adduced and submitted by défend- 
ant the consent of the assistant United States attorney was given and 
the judgment entered. 

I do not see how I can go outside the record and return made by 
the inspector. In the letter of the inspector to the Department of 
Commerce and Labor transmitting the papers, on appeal thereto, he 
says that by référence to annotations made by the commissioner of 
the évidence taken before him it appears the discharge was on account 
of sickness. But a copy of the évidence is annexed to the return, and 
no such annotations appear there, and it was not proved before the 
inspector, in présence of défendant, that there were any such annota- 
tions. No notice was given that the judgment of discharge would 
be impeached or modified in any way. No attempt was made to im- 
peach it on the hearing. Such évidence should hâve been given, if 
compétent at ail, in the présence of the défendant and his counsel, be- 
fore the inspector and on the hearings. The défendant had the right 
to controvert it, if ofïered. In short, there was no compétent évi- 
dence or proof before the inspector, or the Department of Commerce 
and Labor, that the judgment of discharge was pronounced on ac- 
count of sickness. 

I think the case is reduced to this : A Chinese person is arrested in 
the United States on the charge that he is unlawfully therein, he not 
belonging to the exempt classes, for the purpose of déportation. He 
is taken before a United States commissioner having jurisdiction of 
the case, and he thereupon gives évidence tending to show that he 
was born in the United States, is a citizen thereof, and entitled to 
be and remain there. At this point the attorney for the United States 
consents that he be discharged, and he is discharged, and a judgment 
is entered by the commissioner, reciting the facts and adjudging that 
he be discharged on consent of the prosecutor, or United States. Is 
this judgment res adjudicata of the right of such person to be and 
remain in the United States? Can he be thereafter denied admission 
into the United States, he having temporarily departed therefrom, on 
the ground he is not a citizen ? Of course he can be den'ed admission 
if he is not a citizen, or one of the exempt class ; and hence the former 
adjudication, to be an adjudication of his right to enter, or of facts 
which entitle him to enter, must hâve been in légal effect that be is a 
citizen. 

160 F.— IT 
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But he was not illegally in the: United States if he belonged to the 
exempt class. If of that exempt class at that time, he had the right 
to be and remain hère. The consent to his discharge may hâve been 
given, and the judgment for his discharge may hâve been made and 
entered, on the ground that the défendant, Loung June, was a mem- 
ber of the exempt class. There is nothing in the record or retum to 
show this was not the fact. In short, he may hâve been discharged on 
either of two grounds: (1) That he, ahhough a Chinese person, was 
a member of the exempt class, and therefore entitled to be and remain 
in the United States at that time; and (3) that he was born in the 
United States and was a citizen thereof, and hence entitled to remain. 
If the judgment of discharge was based on the first ground, it is not 
an adjudication of his citizenship. Is it presumed to hâve been based 
on both grounds? If not, is it for the United States to show it was 
based on a ground which will deprive it of its force as res adjudicata 
hère ? Or is it incumbent on the party setting up the former adjudica- 
tion to show that the point he must rely upon hère was in fact adjudi- 
cated in his favor in that proceeding? If he was of the exempt class 
in 1903, he was not illegally in the United States, and could not hâve 
been lawfuUy deported. The points at issue in the two cases are not 
identical. 

I am of the opinion that the judgment of the commissioner, relied 
upon, and quoted in full, is not on its face an adjudication that the 
défendant, Loung June, was born in the United States, and is there- 
fore a citizen thereof, and now entitled to enter. Under the New 
York practice and Code of Civil Procédure a judgment of dismissal, 
to constitute a bar, or res adjudicata of the questions involvcd, must 
State on its face that it was rendered on the merits. Genêt v. P. M. 
& C, etc., 170 N. Y. 278, 63 N. E. 350. In 33 Cyc. 1230, where many 
authorities are coUected and cited, it is said : 

"Juagment of Nonsuit or Dismissal. — A judgment of nonsult Is no bar to 
a second action upon the same claim or demand, neitUer la It concluslve 
upon the parties as to the Issues whlch were or mlght hâve been Involved In 
the action ; and the same Is true of a dismissal of the action, when brought 
about by the voluntary action of the party or ordered by the court on some 
prellmlnary or technical matter wlthout a trial or hearlng. except that 
It is concluslve as to the pai'ticular ground on which the dismissal was or- 
dered. But a judgment dlsmissing a suit on the merits — that is, on a judl- 
cial considération and détermination of the ultimate facts In controversy, 
as distlnguished from mère prellmlnary or technical issues — la concluslve to 
the same extent as if rendered on a verdict" 

In Haldeman et al. v. United States, 91 U. S. 584, 23 L. Ed. 433, 
the court held: 

"The words 'dlsmlssed agreed,' entered as the Judgment of a court, do 
not of themselves Import an agreement to terminate the controversy, nor Im- 
ply an Intention to merge the cause of action In the judgment" 

The court said: 

"Sults are often dlsmlssed by the parties, and a gênerai entry is made 
to that efCect, wlthout Incorporating in the record, or even placlag on flle, 
the agreement. It may settle nothing, or It may settle the entire dispute. 
If the latter, there must be a proper statement to that effect to render it 
available as a bar. But the gênerai entry of the dismissal of a suit by agre»- 
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ment la évidence of an Intention, not to abandon the daim tm whlch It Is 
founded, but to préserve the rlght to bring a new suit thereon, If it becomes 
necessary. It is a witlidrawal of a suit on terms, wlilcb may be more or 
lésa Important" 

Hère the words, "be and he is hereby discharged on consent of As- 
sistant U. S. Attomey H. E. Owen," import something quite différ- 
ent from a détermination by the court against him on the merits. 
Thèse words are équivalent to submitting voluntarily to a nonsuit. In 
Durant v. Essex Company, 7 Wall. 107, 109, 19 h. Ed. 154, it is held 
that in an equity case: 

"Where words of quallficafton, such as 'wlthout préjudice,' or otber terms 
indicating a right or privilège to take further légal proceedings on the sub- 
ject, do not accompany the decree, it is presumed to be rendered on the 
merits." 

There the judgment was, "Dismissed." But a bill "dismissed" on 
motion of complainant is not a ba.r to a subséquent bill for same cause. 
Walden v. Bodley, 14 Peters (U. S.) 156, 10 L. Ed. 398. So sub- 
mission to a nonsuit is not a bar to a second suit for same cause. 
Bûcher v. C. R. Co., 135 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 796; 
U. S. V. Parker, 120 U. S. 89, 95, 7 Sup. Ct. 454, 30 L. Ed. 601; Gard- 
ner v. Michigan C. R. Co., 150 U. S. 349, 14 Sup. Ct. 140, 37 L. Ed. 
1107 ; Homer v. Brown, 16 How. 354, 14 L. Ed. 970. Dismissal for 
want of parties is not res adjudicata. St. Romes v. Levée S. C. P. Co., 
127 U. S. 614, 8 Sup. Ct. 1335, 32 L. Ed. 289. Dismissal for want 
of jurisdiction is not res adjudicata. Smith v. McNeal, 109 U. S. 
426, 3 Sup. Ct. 319, 27 L. Ed. 986. A judgment of nonsuit involun- 
tary, is not res adjudicata. Manhattan Life Ins. Co. v. Broughton, 109 
U. S. 121, 3 Sup. Ct. 99, 27 L. Ed. 878. In this last case the court says : 

"A trial upon whlch nothing was determlned cannot support a plea of res 
adjudicata, or hâve any welght as évidence at another trial." 

Decrees by consent are not binding on the court. Texas & P. R. 
Co. V. Southern, etc., R. Co., 137 U. S. 48, 56, 11 Sup. Ct. 10, 34 L. 
Ed. 614; Lawrence Mfg. Co. v. Janesville Cotton Mills, 138 U. S. 
552, 562, 11 Sup. Ct. 402, 34 L. Ed. 1005. Said the court (page 562 of 
138 U. S., page 405 of 11 Sup. Ct. [34 L. Ed. 614]): 

"The prlor decree was the conséquence of the consent, and not of the 
judgment of the court ; and, this being so, the court had the rlght to dé- 
cline to treat it as res adjudicata." 

In Ryan v. Seaboard, etc., R. R. Co. (C. C.) 89 Fed. 397, 403, held : 

"A judgment of dismissal because of the fallure of the plaintlff to observe 
a rule of court does not render the matters involved In the suit res adjudi- 
cata." 

So a dismissal by the agreement of the parties does not make the 
judgment res adjudicata. Rincon, etc., v. Anaheim, etc. (C. C.) 11 ?> 
Fed. 543, 549. 

In the case now before this court it afîîrmatively appears that the 
défendant was discharged by consent of the United States, and this 
plainly implies that he was not discharged by the décision or déter- 
mination of the court on the merits. It is équivalent to submitting to 
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a norisuit, or to a dismissal by consent. In United States v. Parker, 
supra, the court said: 

"A judgment of nonsult, whether rendered because of the fallure of tha 
plalntlff to appear and proseeute hls action, or because upon the trial he falla 
to prove the partlculars necessary to make good hls action, or wben render- 
ed by consent upon an agreed statement of tacts, la not concluslve as an 
estoppel, because It does not détermine the rlghts of the parties. Homer v. 
Brown, 16 How. 354, 14 L. Ed. 970; Manhattan Life Ins. Oo. v. Broughton, 
109 U. S. 121, S Sup. Ot. 99, 27 L. Ed. 878; Haldeman v. United States, 91 
U. S. 584, 23 L. Ed. 433." 

In Cromwell v. County of Sac, 94 U. S. 551, at page 353 (24 L. Ed. 
195), the court said: 

"But, where the second action between the same parties Is upon a dif- 
férent clalm or demand, the judgment in the prlor action opérâtes as an 
estoppel only as to those matters In Issue or points controverted, upon the 
détermination of which the finding or verdict was rendered. In ail cases, 
therefore, where It Is sought to apply the estoppel of a Judgment rendered 
upon one cause of action to matters arlsing In a suit upon a différent cause 
of action, the Inquiry must always be as to the point or question actually 
Iltlgated and determined In the original action, not what mlght hâve been 
thus iltlgated and determined. Only upon such matters is the Judgment con- 
cluslve lu another action." 

For thèse reasons I must hold that the judgment of the commîssion- 
er is not res adjudicata and does not establish the right of the défend- 
ant to enter the United States. 



GILIi V. LOUISVILLH & N. R. 00. 

(Circuit Court, E. D. Tennessee, N. D. March 10, 1908.) 

1 Masteb and Servant— Injuries to Servant— Railroads. 

A rallroad belng under no common-law duty to its servants to fence lt« 
tracks, a déclaration alleglng that plaintlff's intestate, a locomotive en- 
gineer employed by défendant, was killed by the derallment of hls engine 
In a collision with a cow which had strayed on defendant's tracks owing 
to its négligence In falllng to malntain sufficient fences along Ita rlght ot 
way, etc., Btated no cause of action agalnst the rallroad company at com- 
mon law. 

a Same— Statutes. 

Acts Tenu. 1891, p. 220, c. 101, § 2, makes ail persons or corporations 
ownlng or operating railroads In Tennessee absolutely llable for ail llve 
stock killed or injured on or near their tracks by a moving train, subject 
to the défense of contributory négligence, and section 3 exempts rallroad 
companles from such Uability If the track la Inclosed by a lawful fence 
and good and sufficient cattle guards. Held, that such act Imposes no duty 
on rallroad companles to employés to fence their tracks, and hence a cause 
of action for death of an englneer In a collision wlth a cow, which strayed 
on the track where It was unfenced, could not be predlcated thereon. 

Jno. W. Green, for plaintiff. 

Cornick, Wright & Frantz, for défendant. 

McCALL, District Judge. This case is before the court upon de- 
fendant's demurrer to the déclaration. In substance, the déclaration 
avers that plaintiff's intestate was an employé of the défendant as a 
locomotive engineer, and that while in the discharge of his duty as 
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an engine driver the engine was derailed and plaintiff's intestate was 
killed. It is averred that the derailment was caused by the engine col- 
liding with a cow that had strayed upon defendant's unfenced rail- 
road track, and that "his death was wholly due to the carelessness 
and négligence of the défendant in failing to erect and maintain a 
fence along its said track, so as to prevent live stock from going there- 
on," and that défendant "wholly failed to fence its track in Blount 
county [wherein the accident occurred], or to protect and guard its 
track, rails, and right of way in said county by fence or inclosure of 
any sort, in direct violation of law, and especially the fencing act, 
passed by the Législature of Tennessee for the protection of life and 
property, both on the trains and upon the tracks." 
The défendant demurs to the déclaration and says: 

"(1) There is no law or statute in force obligating or requiring the défend- 
ant to fence its tracks in the state of Tennessee for the protection of its em- 
ployés, such as plaintiff's intestate, and It is not négligence to fall to so fence; 
and (2) because the plaintiff does not show or allège that the absence of such 
fenee was not known, or by the exercise of ordinary care could not bave been 
known to plaintiff's intestate, said James Gill, and the risk Incident thereto, 
was assumed by him." 

It is insisted in behalf of plaintifï that the déclaration states a cause 
of action both at common law and under the statute of Tennessee. 
In so far as it is assumed that the déclaration states a cause of action 
at common law, I am clearly of the opinion that the demurrer, to that 
extent, must be sustained. Cowan v. Union Pacific (C. C.) 35 Fed. 
46; Newsom, Adm'r, v. N. & W. R. R. Co. (C. C.) 81 Fed. 133; 
Henninger, Adm'r, v. Southern Ry. Co. [oral charge to the jury] ; 
Judge C. D. Clark, Knoxville, Tenn., March 21, 1899. The Cowan 
Case, supra, was decided by Judge Brewer, who said : 

"Neither common nor statute law in Colorado requirea that a rallroad Com- 
pany fence its track to prevent cattle straying upon it, and, where there i» 
no obligation, there is no Uability." 

In the Newsom Case, supra, the court said : 

"At common law a rallway company is not bound to maintain fences suffl- 
cient to keep cattle ofC its Unes. Where there exists no statutory régulations 
defining the duties of railway companies in respect to fencing, they are under 
no obligations to make or maintain fences between thelr roads and the ad- 
joining lands. They corne wlthin the common-law rule, and at common law 
the owner of the land is not obliged to fence against cattle of his neighbor." 

The Henninger Case, supra, was decided by Judge Clark in this 
court, March 31, 1899, but was not reported. He says: 

"The déclaration is speciflcally based upon the statute, and it would b« 
sufBcient to authorize a recovery at common law, notwithstanding it is «o 
predicated upon the statute, if, under the common law, a right to recover eaiist- 
ed, which it would, if the company toas under wn oMigation to fence its track 
at common law. But it is not." (The italics are ours.) 

Passing to the other question : Does the déclaration state a cause 
of action under the laws of Tennessee? 

The law of Tennessee, felating to the fencing of railroads, is found 
in Acts 1891, p. 220, c. 101. We quote sections 2 and 3 of said 
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act in full. The otlier sections thereof, net being deemed pertinent 
to the question under considération, are omitted. 

"Sec. 2. Be It futther enacted that any person, company or corporation, or 
lessee or agent thereof, owning or operatlng any railroad withln the state 
of Tennessee, shall be IJable for the value of any horse, cow or other stock 
killed, and reasonable damages for any Injury to such Uve stock, upon or near 
the track of any railroad in this state, whenever such killing or injury is caus- 
ed by any movlng train, or engine or cars upon such track, provided, that con- 
tributing négligence on the part of the plaintiff in any action or suit to recover 
damage for such kllUng or injury may be set up as a défense ; but, provided, 
furtber, that the allovving of stock to run at large upon common unfenced range, 
or upon inclosed land owned or in possession of the owner of such stock, 
shall not be deemed or held to be such contributory négligence, provided, fur- 
tber, that in any such, suit or action, proof of willful intent on the part of the 
plaintiff therein to procure the killing or injury of any such stock in the manner 
aforesaid, shall defeat the recovery of any damages for such Mlllng or injury. 

"Sec. 3. Be it furtber enacted that no person, company or corporation own- 
ing or opérât ing any railroad in this state, shall be liable under the foregolng 
section of this act, for any damage for the killing or Injury of any such lire 
stock, when the track of sald railroad is inclosed by a good and lawful fence 
and good and sufficlent cattle-guards." 

This language is clear and unambiguous. The third section of the 
act provides that no person, company, or corporation owning or operat- 
lng any railroad in Tennessee shall be liable under the Second section 
of the act for any damage for killing or injuring any live stock, when 
the track of such railroad is inclosed by a good and lawful fence, and 
good and sufficient cattle guards. From the plaintiff's view point, the 
most that can be said for this act is : 

"That the object was to induce railroad companles to fence thelr track, 
primarily to the interest of the traveling public, and, secondarily, for the pro- 
tection of live stock aloug the Unes of travel." Railroad v. Russell, 92 Tenu. 
110, 20 S. W. 784; Railroad v. Thompson, 101 Tenu. 201, 47 S. W. 151. 

That, however, is far from holding that the act by express terms, or 
by intendment créâtes a right of action in favor of an employé who 
might be injured by the derailment of a train caused by a collision 
with stock that happened to stray upon an unfenced railroad. 

What is the inducement oflfered? The second section of the act 
niakes ail persons, companies, or corporations owning or operating 
railroads in Tennessee, absolutely hable for ail live stock killed or 
injured upon or near their tracks, when such killing or injury is caused 
by a moving train, provided that contributory négligence on the part 
of the plaintiff may be set up as a défense, and that proof of willful 
intent on the part of the plaintiff to procure the killing or injury of 
such stock shall defeat a recovery, but the allowing of stock to run 
at large upon common unfenced range, or upon- inclosed land shall not 
be deemed to be such contributory négligence. The third section ex- 
empts such railroad company from such liability if the track of such 
railroad is inclosed by a good and lawful fence, and good and suffi- 
cient cattle guards. The only inducement to fence is, therefore, ex- 
emption from liability for killing or injuring live stock. Now, if it 
had been in the législative mind to.offer to railway companies other 
or greater inducements to inclose or fence their railroads, would they 
not hâve said as much? Had the legislators desired or intended to 
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make railroad companies liable for injuries to passengers or employés, 
when injured on any unfenced railroad, they certainly would hâve se 
written it in the act, and thereby offered a far greater inducement to 
fence. But the law is not so written. 

It is insisted that, by a fair and proper construction of the act, it 
must appear that the Législature not only intended to protect stock 
along the line of railways, but also the people who operated the mov- 
ing trains, engines, and cars ; and that since the act has this two-fold 
purpose, and the companies are made liable by express terms for kill- 
ing and injuring stock on unfenced tracks, the protection of which 
is one purpose of the act, it must foUow that Hke liability is necessari- 
ly implied for killing or injuring the other class, which the act was 
intended to protect. 

Is the act in question susceptible of this construction? Sutherland 
upon Statutory Construction, § 290, says: 

"The best construction of a statute is to eonstrue It as near to the rule and 
reason of the common law as may be, and by the course which that observes 
in other cases." 

Judge Severns, in announcing the opinion of the Circuit Court of 
Appeals for the Sixth Circuit, in St. Louis & San Francisco R. R. Co. 
V. Delk (March 3, 1908, not yet officially reported) 158 Fed. 931, said : 

"One of the recognlzed rules of construction of statntes is that we are to 
look to the State of the law when the statute was enacted in order to see for 
what it was intended as a substitute, and another is that It Is not to be pre- 
sumed that the statute was intended to displace the former law, whether It 
be statute or common law, further than was fairly necessary to give it place 
and opération." 

With thèse rules in mind, we will attempt to ascertain if the statute 
in question can be construed as is insisted upon by the plaintiff. The 
act under considération is a substitute for former statutes of Tennes- 
see, in force at the time of its enactment, in so far as it relates to 
liability for killing or injuring stock, which required railroad com- 
panies to keep some One upon the engine on the lookout ahead, and, 
whenever an object appeared upon the track, to ring the bell, sound 
the whistle, put down the brakes, and do everything possible to avoid 
the accident. And that when the companies complied with ail thèse 
statutory requirements, it was exempted from liability. Thèse statutes 
hâve time and again been held by the Suprême Court of Tennessee 
to be but declaratory of the common law. The change which the act 
of 1891 made in either the common law or statute law of Tennessee 
is in exempting railroad companies from liability for killing or injur- 
ing stock if its track is fenced, without regard to whether the statutory 
requirements, previously in force, were observed or not, and, there- 
fore, whether the company was guilty of négligence or not. Prior to 
this enactment, plaintiiï's intestate, at common law, would hâve been 
held to hâve assumed the risk incident to the employment under the 
facts as stated in the déclaration. We are asked to read into this stat- 
ute a clause which would relieve the employé of this assumed risk im- 
posed at common law. This would be to change and enlarge the scope 
and purpose of the act. Indeed, the act in no particular relates to 
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the doctrine of assumed risk, but is expressly limited to making rail- 
road corapanies liable for killing and injuring live stock by moving 
trains, engines, or cars on unfenced tracks, and exempting them from 
such liability on fenced tracks. To this extent the act is in déroga- 
tion of the common law, and it cannot be fairly presumed that the 
act was intended to displace the common law further than is fairly 
necessary to give it place and opération, and this is accomplished when 
it is made liable for killing and injuring stock on unfenced tracks. 
Undoubtedly, the Législature has the power by proper enactment to 
so enlarge the ternis of the act as to relieve employés of any assumed 
risk incident to their employment when operating trains, engines, and 
cars upon unfenced tracks, and to make the railroad companies ab- 
solutely liable for killing or injuring its employés when so engaged 
on unfenced tracks, as is sought to be done in this case. So, also, the 
Législature can, if it desires, relieve the railroad companies from ail 
liability to its employés who are killed or injured while operating 
trains, engines, or cars upon a fenced railroad track. But it has not 
done so in the act in question, and we hâve no authority to enlarge 
it by judicial construction, so that the liability or nonliability of a rail- 
road Company for killing or injuring such an employé would turn up- 
on whether the track was fenced or unfenced. Counsel for plaintiff 
relies upon an opinion in Railroad v. Crider, handed down by Judge 
Lurton, and reported in 91 Tenn. 494, 19 S. W. 618, to support his 
contention. The question hère raised was not before the Suprême 
Court of Tennessee in that case, and I am satisfîed that the learned 
judge who handed down the opinion never for a moment conternplated 
that it would be cited as an authority to support the proposition now 
contended for by plaintiff's counsel. No case has been called to our 
attention wherein the Crider Case, supra, has been held as authority 
to sustain such contention, nor are we able to gathcr from it the rule 
which counsel insists upon. 

Upon the other hand, Judge Clark, in the unreported opinion in 
Henninger v. Railroad, supra, passed upon the exact question hère 
presented, and with the Crider Case before him, said : 

"This statute nelther In Its caption nor by any falr Inference from any- 
thlng found In Ita body has any application to persons at ail. The statè 
court, dlscussing this act before us, seem to hâve Intimated a wlder meaning 
in the effort to save the statute from constltutlonal objection, but In doing 
so hâve read Into the statute terms and provisions not found In It, nor, by 
any falr implication, to be construed Into It. To hold that the statute has 
such an application as that would violate another provision of the Constitution, 
whlch requires that the subject of every statute must be expressed In its title 
or In the body of the act ; and the purpose to protect persons by thls fenclng 
is not found In the caption, nor by any falr Implication, In the body of the act. 
No one reading It would suspect any such purpose on the part of the Légis- 
lature, and such an enlarged meaning of It is not germane to anything that is 
eontained In the caption or the body of the act It Is ahsolutely foreign, 
and such a meaning can only be put Into the statute by judicial législation 
or what Is oommonly called 'judge law,' whlch Is a specles of législation not con- 
stltutionally allowed In this country. The statute does not In terms, nor by 
any fair Implication, Impose on the railroad company the gênerai imperatlve 
duty to fènce its track. But to the défendant Is held out a very strong motive 
for its doing so In the severe liability attached in case of à fallure; so that 
whatever might be sald of It, and wIth whatever reason, for an extension of 
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the meanîng of thls Btatute to the protection of the public ftt large, I ani 
clearly of the oplnloD that it has no application as between master and serv- 
ant. Other statutes very gênerai In their meaning, such as those designed to 
proteot buman liîe on highways and thorougbfares, and which expressly in- 
clude the public at large in their provision, bave been held to hâve no appli- 
cation in their provision as between master and servant. For example, in 
tbe «witchyards of a eompany, the signal statutes bave no application, and 
the signais requlred of a train In motion on the gênerai Une of road at cross- 
ings, etc., bave no application to the servants of tbe eompany, so that witbout 
further élaboration, I hold that this case Is not controUed by the statute." 

To the same effect is the holding of the Suprême Court of Tennessee 
in L. H. Young v. G., N. O. & T. P. Ry. Co. (unreported) in 1903 at 
Knoxville. 

The cases cited in support of the déclaration, construing New York, 
Wisconsin, and Missouri statutes, hâve no application hère, for the 
reason that the fencing statutes in thèse states are quite différent from 
those of Tennessee. It will be observed that in those cases where it 
has becn held that a right of action would lie against a railroad eom- 
pany for injuries caused to passengers or employés by the company's 
failure to fence or maintain a fence along its line it was made a posi- 
tive duty of the railroad eompany to fence its roadbed. No such stat- 
ute law exists in Tennessee. 

The second ground of demurrer présents the doctrine of assumed 
risk. Without citing or reviewing the authorities bearing on this ques- 
tion, we are satisfied that this ground of the demurrer is also well 
taken. The demurrer is sustained. The plaintiiï is allowed 20 days 
to amend her déclaration. 



THE ABRAM F. SKIDMORE. THE CRESCENT. THE I* T. WHITMORB. 
(District Court, S. D. New York. January 22, 1908.) 

COIilSION— TUGS WITH TOWS MeETINQ— NAREOW CHANNEIr-RtTLK. 

A tug wltb a scow in tow alongside held solely in fault for a collision In 
East river near RiUer's Island between the scow and a schooner In tow 
of a meeting tug on a hawser, on the ground that she suddenly changea 
her course to port, and also that she was on tbe port side of the channel, 
In violation of tbe narrow-cbannel rule. 

In Admiralty. Suit for collision. 

MacFarland, Taylor & Costello, for Haskell and The L. T.' Whit- 

«lore. 

Hyland & Zabriskie, for The Abram F. Skidmore. 
James J. Macklin, for The Crescent. 
William J. Cleary, for William E. Cleary. 

ADAMS. District Judge. Thèse actions arose eut of a collision 
which occurred about 2 o'clock p. m. on the 5th day of September, 
1906, in the East River in the vicinity of Riker's Island, between the 
schooner L. T. Wliiimore hound we.st. with her sails furled, in tow 
of the tug Crescent on a liawser of about 50 fathoms in length, and 
the scow Ina. belonging to William E. Cleary, bound east, in tow 
on the port side of tlie tug Abram P. Skidmore. The tide was ebb, 
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running west about 3 miles an hour in the center of the channel and 
about a half of a mile on ttie north shore. It was somewhat stronger 
on the south shore than the north shore. 

The first action was brought by the master and part owner of 
the Whitmore, who alleged that she was directly behind the Cres- 
cent, that neither she nor the Crescent changed her course, and the 
Skidmore and the Ina came somewhat diagonally toward the 
schooner and collided with her bowsprit crushing in the schooner's 
port bow, etc., through improper navigation on the part of the 
Skidmore. The Skidmore answered the libel denying that there was 
any fault on her part and alleging that she and tow were proceeding 
through the channel about 100 feet from its northerly edge and saw 
the Crescent approaching about 1^2 to 2 points on the Skidmore's 
starboard bow and kept that course until she was a short distance 
away when she changed to pass to the port side of the Skidmore 
and in attempting to do so, brought the schooner's bow, partly 
through the latter's fault in failing to follow the Crescent, in con- 
tact with the bow of the Ina about two-thirds of the way to the port 
side. The Skidmore also fîled a pétition to bring the Crescent into 
the action. The Crescent duly answered the libel and pétition, 
denying any fault on her part and alleging that the collision was 
caused solely through the fault of the Skidmore in suddenly chan- 
ging her course toward the Whitmore so as to bring about tiie con- 
tact and also charged the Skidmore with fault in navigating upon 
the wrong side of the channel. Cleary then brought his action 
against ail of the vessels to recover the damages to the Ina, alleging 
that the schooner suddenly ran into the Ina and that ail the vessels 
were in fault, the tugs for not giving signais, etc., and the Whitmore 
for not following the Crescent. The allégations of the libel were 
duly denied by the other vessels. Other faults were alleged by ail 
of the vessels but the litigation bas principally proceeded on the 
question as to which of the tugs and tows, changed her course, 
and the remaining allégations of neglect may be disregarded. 

The Whitmore, from an eastern port with a cargo of lumber 
under and on deck was bound to 65th Street, South Brooklyn. She 
had stopped at City Island early in the morning of the day of the 
collision. Her crew was then paid ofif excepting the master, the 
mate and the cook, who remained on board. After being taken in 
tow by the Crescent, the mate went to the wheel, the master was 
below, and the cook was on top of some of the lumber, looking 
around. He was not strictly doing duty as lookout but he had a 
good view in ail directions. The mate's view ahead was obscured 
by the deck load. 

The Ina, a scow about 100 feet long, was taken in tow on the 
port side of the Skidmore at Potts Cove, Astoria, bound for White- 
stone. Long Island. She had a square bow which was about 30 
feet ahead of the bow of the tug. The tug was about 75 feet long. 
Th€ tow left Potts Cove about 13 :30 p. m. and proceeded through 
the channel between North Brother's Island and South Brother's 
Islaijd and thence on the north side of the river, said by her wit- 
nesses about 100 feet from the northerly side of the channel. 
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As stated above, it is claimed by the Skidmore that while she was 
navigating on the northerly side of the channel, the Crescent and 
schooner approached on her starboard side and suddenly changed 
to cross her bow, while the Crescent and schooner claim that the 
vessels approached each other so as to pass port to port and would 
hâve cleared by 100 or 150 feet, had not the Skidmore suddenly 
changed to the port. 

The weight of the testimony is decidedly with the contention of 
the Crescent, supported as it is not only by statements from those 
on the schooner but by two disinterested witnesses from the Night 
Hawk, a small gasolene launch, which followed and overtook the 
Skidmore, observing what she did. They said that the vessels were 
approaching, the Crescent and the schooner being nearer to the 
northerly side of the channel, so as to pass each other safely, clear 
water being seen between them, and they then heard the crash of 
the collision, and saw the schooner and scow in collision, the lat- 
ter then heading to the northerly side of the channel, which their 
testimony indicates was brought about by a change to the north- 
ward. Some of the witnesses from the Crescent said that in passing 
the Skidmore, they observed that the steersman was leaning over 
the wheel as though he was asleep. It was argued therefrom that 
the Skidmore being of very weak power was turned to port by the 
strength of the current, which she was trying to overcome. There 
is some force in the argument but it is not necessary to adopt it as 
the other évidence is sufficient to support the Crescent's conten- 
tion. 

There is another feature of the case which would condemn the 
Skidmore, that is navigating on the wrong side of a narrow chan- 
nel. While she was not within 100 feet of the northerly edge, as 
claimed by herself, she was undoubtedly on the port side of mid- 
channel and thereby violated Rule 25, which provides that "In nar- 
row channels every steam vessel shall, when it is safe and practica- 
ble, keep to that side of the fair way or mid-channel which lies on 
the starboard side of such vessel." Her power was not sufficient 
to enable her to make much, if any, progress with her tow in stem- 
ming the strength of the adverse current, hence she sought a part 
of the channel where she would not meet its fuU power, which was 
on the northerly side. In this particular she was also in fault. 

The faults. of the Skidmore are so marked and so plainly account 
for the collision that it is unnecessary to consider the further dé- 
tails of the navigation of the other vessels. 

There will be a decree for the libellants Haskell and Cleary against 
the Skidmore, with orders of référence. The libels against the Crescent 
and the Whitmore will be dismissed. 
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RONEY V. CHASE, TALBOT & CO. 

(District Court, S. D. New York. December 20, 1907.) 

1. Admiraltt— Pleadikq— Set-Off. 

A respondent In admlralty cannot set up an Indépendant clalm as a 
défense by way of set-off. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 1, Admlralty, § 327.} 

2 SHiPPiNa— Dbmueeage— Unavoidablb; Delay in Dischaeging. 

A consignée of cargo cannot be held liable for demurrage because ot de- 
lay In dlscharglng, due to the Inabillty of tbe. vessel to reach the dock 
designated for discharge, owing to obstruction by dredges engaged In Im- 
provins the waterway, In the absence of a contract coverlng such situation. 
and where the obstruction was n6t known when the dock was desig- 
nated. 

[Ed. Note. — For cases In point, see Oent. Dig. vol. 44, Shlpplng, § 570.] 

In Admiralty. 

Owen & Sturges, for libellant. 

Hagen, Goodrich & Coughlaii, for respondent 

ADAMS, District Judge. This action was brought by John C. 
Roney, the master of the schooner Hattie E. King, to recover from 
Chase, Talbot & Company, a corporation of New York, $98.84, a bal- 
ance of freight alleged to be due the libellant by virtue of the services 
of the schooner in transporting a cargo of lumber from Bangor, Maine, 
to New York, and for demurrage on the schooner in conséquence of 
delay in discharging. The respondent claimed to be entitled to deduct 
$10,13 commissions earned by it but there was no contract for the pay- 
ment of commissions in this case and if they became due from previous 
transactions, they are not compétent as a set-ofï hère. It is well set- 
tled that a respondent cannot in the admiralty make a defence of an 
independent claim by way of set-ofï. Benedict's Adm. p. 264, § 465. 

The remaining matter to be considered is that relating to demurrage. 
The agreement with respect thereto is set forth in the second article 
of the libel, admitted in the answer, as follows : 

"Second. That heretofore and on or about the 15th day of May 1907 the 
Schooner Hattie E. King being In the Port of Bangor, Maine, and bound on 
a voyage to New York, Lowell & Bngel shipped or caused to be shipped on 
board sald Schooner a cargo of spruce lumber to be transported to New 
York at an agreed rate of freight and to be delivered to Chase, Talbot & 
Company the respondent herein. That the lay day s should be at the rate 
of 20,000 feet per day (Sundays and légal holidays excépted) after forty 
elght hours for orders, after vvhich demurrage at the rate of ten cents per 
register ton per day for vessels under 250 tons register, pr 25,000 feet for 
vessels above 250 tons register. That a blll of lading for said cargo was 
duly slgned and delivered the shlpper to whîch the libellant prays leave to 
refer upon the trial of this action." 

The only provision in the bill of lading relating to demurrage was as 
follows : 

"No daim Is to be made against shlpper. In any event, for demurrage, 
or damages in the nature of demurrage, caused by détention. In the port 
of discharge; It being understood that nothing in this clause shall Interfère 
with clalm against cargo." 
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The parties hâve stipulated that the vassal arrived in the port of 
New York and reported her readiness to discharga at 9 a. m. June 3d ; 
that she was ordered to deliver her cargo at a yard on the Gowanus 
Canal; that the vessel did not reach her dock until the 18th at 2:30 
p. m. and did not work that day on account of the absence of stevedores 
whom the vessel was under an obligation to f urnish ; that tha work of 
discharging commenced on the 19th of June and continued ail day; 
that the discharging continued the 20th until about 11 o'clock when 
tha stevedores threw up the job and no further work was done that 
day; that on the Slst nothing was done on account of the absence of 
stevedores until 1 :30 p. m., when the discharging was resumed and 
continued for the balance of the day; that the 23d was Sunday and 
no work was done ; that on the 24th, 25th and 26th, discharging was 
carried on and completed at 6 p. m. on tha last named day ; that the 
basis upon which damurrage is to be calculated is correctly set forth 
in the 2nd article of the libel, and that, therafore, the vessel should 
hâve been discharged on the IT'th at 10 a. m. had there not been inter- 
férence which prevented. 

There was an admitted détention of one and a half days occasioned 
by the stevedores amployed by the vessel. This time should be allowed. 
to the respondent. The vessel was detained from June 17th at 10 a. m. 
to June 26th at 6 p. m., a period of ten days. Deducting the said day 
and a half, there was a period of 8l^ days during which she was de- 
tained owing to no fault on her part. 

The claim of demurrage is defended upon the ground that tha déten- 
tion at Gowanus Canal was caused by the use of dredges which were 
at work deepening a public water way, which was not known to the 
respondent prior to the arrangements having been made for the dis- 
charge ,and the vessel going to the place. 

The libellant claims that the obstruction of the canal was of no im- 
portance as the delay attending such obstruction was upon the re- 
spondent and not upon the vessel. 

In order to hold the respondent it should appear that it was under 
soma obligation, express or implied, to receive a definite quantity per 
day, notwithstanding unavoidable détention caused by the acts of a 
third party in making a public improvement and making it responsible 
for such delay. I hâve been referred to no authority which would 
cover such a case and it seems to me that justice will be reached by 
permitting the loss to remain where it fell. Tha admission of the 
correctness of the allégations of the 2nd article of the libel does not 
suffice to establish a case against the respondent for demurrage under 
the circumstances. 

There will be a decree for the libellant for $98.84, with interest. 
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SMITH et al. v. KRAUSE et al. 
(Circuit Court, S. D. New York. March 11, 1908.) 

TBADE-MARKS— SUBJECTS— NOVELTY RiBBOKS. 

The words "Merrle Ohrlstmas" printed on or woven In rlbbons at Inter- 
rals are not the subject of a trade-mark, the words belng an intégral part 
of the ribbon, whieh was evidently designed for use in tylng Christmas 
packages, and not merely a mark to identify the manufacturer. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, §§ 1-12. 

Arbltrary, descriptire, or flctitlous character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 0. C. A. 323.] 

r. F. Bourne, for complainants. 

Dickerson, Brown & Raegener (Louis C. Raegener and S. L. Moody, 
of counsel), for défendants. 

HOIvT, District Judge. This suit was brought to restrain the al- 
leged infringement of a registered trade-mark. The statement filed in 
the United States Patent Office claiming a trade-mark states that the 
trade-mark, was registered May 8, 1906 ; that the trade-mark consists 
of the words "Merrie Christmas" ; that the class of goods to which the 
trade-mark is appropriated is ribbons; and that the trade-mark is us- 
ually displayed by weaving it in the goods, and by placing on the sides 
of the rolls of ribbon and on the boxes in which the roUs of ribbon 
are packed printed copies of the same words. It appears that in 1905 
complainants conceived the idea of manufacturing a ribbon, in the 
body of which were woven, at regular intervais, the words "Merrie 
Christmas," in a style of Old English script type. The ribbons were 
put up in packages of 10 yards in length, and the words "Merrie 
Christmas" were woven into the ribbon with an interval of about 2 
inches between each répétition. On the side of each roll was also put 
a label containing the name of Smith & Kaufman, the complainants, 
and the words "Merrie Christmas" written in the same gênerai style 
as the words on the ribbon, and the words "Ribbon No. 2." The de- 
fendants thereafter brought out a cheaper ribbon, on which the words 
"Merrie Christmas," written in similar Old English script, are printed 
at intervais along the whole length of the ribbon, with about the same 
space between each répétition as in the complainants' ribbon. The 
label put upon the side of the défendants' rolls of ribbon has printed 
on it the words "Holly Ribbon Design." There is nothing in the 
labels placed by the défendants on the sides of their rolls of ribbon or 
on their boxes which imitâtes the complainants' labels on their rolls 
or boxes, but the words "Merrie Christmas" woven or printed at in- 
tervais on the whole length of the ribbon itself are so similar as to 
justify the inference that the défendants planned to print the words 
on their ribbon with the intention to imitate as closely as possible the 
complainants' ribbon. 

This suit is not brought on the ground of unfair compétition in 
trade. If it had been, this court would hâve no jurisdiction, because 
the parties are ail citizens of this state. It is therefore unnecessary tO' 
inquire whethef the obvious imitation by the défendants of the com- 
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plainants' ribbon could be restrained on that ground. This suit is 
based exclusively on the theory that the défendants hâve infringed a 
trade-mark registered under the laws of the United States. The daim 
is that the words "Merrie Christmas," in an Old English style of 
type, and with the Old English spelling of the word "merry," plaeed 
at intervais upon a ribbon, constitute a trade-mark. I hâve no doubt 
that the term "Merrie Christmas" might be a trade-mark for a particu- 
lar style of ribbon, and that, if the défendants had put a label on the 
rolls of ribbon, or on the boxes in which the ribbons were packed, 
containing the words "Merrie Christmas," and particularly if those 
words were such an exact imitation of the method of writing and spell- 
ing adopted by the complainants as the words upon the ribbon itself 
are, the défendants would be liable for infringement. But the défend- 
ants hâve not infringed in that way. The daim is that the words 
"Merrie Christmas," woven into the ribbon at intervais, are a trade- 
mark, and that the défendants and other people cannot be permitted to 
make a ribbon having those words woven into or printed upon it. 
But I do not think that such words put upon the ribbon itself, and con- 
stituting a part of it, are the subject of a trade-mark. A trade-mark 
ordinarily does not add anything to the value of the goods in the esti- 
mation of the buyer. It is simply a mark to identify the manufacturer 
of them. The évident object of putting upon the market a ribbon 
having the words "Merrie Christmas" on it was to enable persons de- 
siring to send a Christmas gift to tie the package with a ribbon having 
a Christmas greeting upon it. Of course, a trade-mark is sometimes 
impressed upon the article sold, but I do not think that it ever proper- 
ly constitutes an élément of value in the thing itself. To the pur- 
chaser of such a ribbon, the fact that it has "Merrie Christmas" in- 
scribed upon it àdds a value to it over the value of a plain ribbon, for 
the purpose for which the purchaser wishes to use it, in putting it on 
a package containing a Christmas gift. No one would contend that 
the words "Merrie Christmas," plaeed upon boxes made to contain 
candy, to be sent as Christmas gifts, or plaeed upon a Christmas card, 
could be appropriated as a trade-mark by anybody, and I think that 
the right of anybody to place such words upon a ribbon is precisely 
analogous. When so plaeed, the ribbon becomes more valuable for 
the particular purpose of sending a Christmas gift. Anybody has the 
right to make such a ribbon, just as he has a right to make a Christ- 
mas box or a Christmas card, and, in my opinion, nobody, under the 
guise of adopting the words as a trade-mark, can obtain a monopoly 
for the manufacture, of such goods. The truth is the words, when put 
on the ribbon, are not a trade-mark, but are an intégral part of the rib- 
bon, adding to its value. If it is possible for any one to get a monopoly 
of such a ribbon, it must be done by an application for a design patent; 
although, in my opinion, it is very doubtful whether such a patent 
would be valid. At ail events, I am convinced that, under the guise 
of registering a trade-mark, no person can get a monopoly of the right 
to manufacture a ribbon with. the words "Merrie Christmas" on it. 
It is claimed that the complainants can maintain the right to prevent 
the imitation of the peculiar antique style and spelling of the words, 
but neither the style nor the spelling adopted by the complainant, al- 
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though somewhat distinctive, is very peculiar or unusual. I hâve no 
doubt that the défendants intentionally imitated it, but that is im- 
material, if such a use of a trade-mark is invalid. The question in- 
volved in this case seems to be novel. The only authority which has 
been called to my attention which seems to hâve any analogy to this 
case is the case of Lalande v. Appel, described in Browne on Trade- 
Marks, § 141. In that case it was held that tickets or labels composed 
and sold by a lithographie printer for gênerai use by the purchasers, 
by being placed on bottles of liquors made by the purchasers, could not 
be considered as trade-marks. The court held that the tickets in ques- 
tion were the spécial objects of commerce, and therefore could not be 
regarded as trade-marks; that the mark itself cannot be an object 
of commerce ; that as to a merchant using such a ticket by applying it 
to bottles containing the product of his manufacture, it may become a 
trade-mark, but as to the lithographers the tickets can be nothing but 
the spécial object of their industry. 

My conclusion is that there should be a decree for the défendants,, 
dismissing the bill on the merits, with costs. 



PEEKINS, GOODWIN & CO. v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvanla. March 26, 1908.) 

No. 52. 

1. CusTOMs Duties—Weight— China Ocat— Allowance fob Moistubb. 

Under Tarlflf Act July 24, 1897, c. 11, § 1, Schedule B, par. 93, 30 Stat 

156 (U. S. Oomp. St. 1901, p. 1632), maklng china clay dutlable by the 

. ton, duty may properly be laid upon the actual welght of the clay and the 

moisture therein, if the moisture is not more tlian is ordlnarily found; 

but duty should not be exacted on an abnorma) amount of moisture. 

2. Same— AcTUAt Weioht— Tbade C0sroM. 

Under Tariff Act July 24, 1897, c, 11, 8 1, Schedule B, par. 93, 30 Stat. 
156 (U. S. Comp. St. 1901, p. 1632), making china clay dutiable by the ton, 
the duty on china clay in caslss may properly be based on the actual 
weight of the importation, regardless of the custom of the trade to con- 
sider a cask as half a ton and to pay for it on that basis. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for ap- 
pellants. 

Jasper Y. Brinton, Asst. U. S. Atty., and J. Whitaker Thompson,. 
U. S. Atty. 

J. B. McPHERSON, District Judge. The merchandise in question 
is china clay imported from England, and is dutiable under section 
1, par. 93, of the Tarifï Act of July 24, 1897, c. 11, Schedule B, 30 
Stat. 156 (U. S. Comp. St. 1901, p. 1632), at $2.50 per ton. The dis- 
pute is solely concerning the proper method of ascertaining the weight 
upon which the duty is to be laid. The clay is almost invariably im- 
ported in casks, and it appears clearly from the testimony before the- 
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coyrt that for 40 years at least it has been the custom of the trade to 
reckon two of thèse casks to a ton of 2,240 pounds, and to pay for the 
contents upon this basis. But in this connection a further statement 
must be made. The casks are so built that each is intended to hold 
1,120 pounds of air-dry clay, so that after acask has been fiUçd it should 
ordinarily contain about half a ton of clay — if the material were bone 
dry, as it never is — plus a variable amount of moisture, which may be 
anywherc from 10 per cent, to 30 per cent., but which usually averages 
10 per cent, or 12 per. cent. The packages, therefore, comprising 
cask, clay, and moisture, may vary a good deal in weight, and, since the 
duty is laid upon the ton, there may be more or less difficulty in ascer- 
taining the proper quantity of the dutiable merchandise. It is compar- 
atively easy to eliminate the cask — and that has been donc in the prés- 
ent case — but when it cornes to the two remaining cléments, there is 
room for dispute. In addition to the testimony taken by the importers, 
the parties hâve agreed upon the following stipulation : 

"It Is hereby stlpulated by coiinsel for the respective parties In the above- 
entltled cause that the merchandise Involved thereln Is correctly specified In 
the ten protests and entrles referred to at the foot of the Importera' pé- 
tition (eopy hereto annexed), and that the ten transcrlpts of the ccrtiflcates 
from the surveyor's ofllc* herewith submltted represent the 'gross welghts,' 
'tares' and 'net welghts' of the merchandise as found by the govemment's 
welghers, and that upon the 'net welghts' duty was subsequently assessed, 
and that the tares thereln stated. represent the estimated weight of the casks, 
and hare no référence to moisture contalned In the contents of sald casks, hav- 
Ing been computed according to the government's contention elther upon the 
basls of T. D. 27,698 declaring 72 pounds to be schedule tare, or upon actual 
weight of casks In cases where, under article 1658, Customs Régulations 1890, 
aetual tare has been taken. The importera, however, dispute that the tares 
were determined In that manner, and clalm that aocordlng to computatlons of 
the tare, per cask made by dlvidlng the total tare allowed on, by the total 
number of casks covered by, each entry, it appears that the weight allowed 
for each cask was in no case 72 iwunds, but was for the ten entries embraced 
under tWs appeal as foUows: 

Entry No. 7^47 * 78 pounds. 

15,002 73 

22,504 83 

20,966 74 " 

6,881 78 

4.063 76 

4,483 73.54 

•• 6,379 74 " 

" 9,204 78 « 

7,624 73 

"The Importers further clalm that inasmuch as In their returns pertaining 
to thèse entries, the weighers did not 'note at the head of the column of 
tares, whenever the tare returned by them is actual tare' (that is, weight as- 
certained by welghlng emptled cask), as required by article 1656, Customs 
Régulations of 1899, the presumptlon is that the cask welghts were merely 
estimated. But In any event, It is conceded by both parties that even where, 
by reason of excess moisture, the weight of casks waa over the average of 
72 pounds each, and even where tare of 83 pounds per cask was allowed, as 
on entry No. 22,504, no allowance or déduction was made on account of ex- 
cessive moisture contalned in the contents of the casks as dlstlngulshed from 
the casks themselves. No 'written notice of dissatisfaction with the allowance 
of tare,' attacking the correctness of the weight of the casks as found, was 
filed by the importers under the provisions of article 1658, Customs Régu- 
lations of 1899, because the Importers hâve unlformly contended that. In ac- 

160 F.— 18 
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cordance wlth the commercial transactions and the fact that each caak Is 
made and bought and sold to contain 1,120 pounds air-dry clay wlth 12 per 
cent, molsture, dutles should be chargea on the basis of one-half ton or 1,120 
pounds to the cask. Both parties concède that the word 'ton' as used in 
sald paragraph 93 means a long ton of 2,240 pounds in accordance wlth th» 
définition of the word 'ton' as set forth In section 2951, U. S. Rev. St." 

The difficulty about the facts, whether they appear in the testimony 
or in the foregoing stipulation, is their failure to throw a satisfactory 
light upon the amount of moisture in the casks now in question. Ob- 
viously, if a particular shipment has been so much exposed, either 
before or during the voyage, that the clay has taken up an excessive 
amount of moisture, it would be unfair, and certainly against the in- 
tention of the statute, to require the importer to pay duty upon an 
abnormal quantity of water. But it is quite as obvions, that, if 
the clay is in the ordinary commercial condition, and contains no 
more moisture than is invariably found in any shipment, the duty 
may properly be laid upon the actual weight of clay and moisture com- 
bined as it may be found to exist at the port of entry. It is just at 
this point that the présent dispute arises. The actual gross weights 
of the packages in question were ascertained by the government's 
employés, and after a proper allowance had been made for the weight 
of the casks the duty was levied upon the net tons thus found to re- 
main. But this remainder, although prima facie correct, did not agrée 
with the importers' expectation. Instead of averaging 1,120 pounds 
of a mixture composed of theoretically bone-dry clay and 10 per cent, 
to 12 per cent, of moisture, the casks showed a greater averagC weight, 
and the contention is therefore made that the weight above half a ton 
must be water, and cannot be clay. The importers take the position 
that the duty should be levied in the same manner as the clay is cus- 
tomarily bought by the trade — that is, without actually weighing the 
packages — ^by assuming that each cask contains about half a ton 
of clay and 10 per cent, to 12 per cent, of moisture, thus making the 
dutiable weight of each cask vary from, say, 1,200 to 1,400 pounds. 
If the contents of a cask weigh more than about half a ton, more or 
less, it is argued that the excess must be water and should be disre- 
garded. 

The difficulty about this position is that it rests upon little more 
than presumption. For their own convenience, the trade reckon two 
casks to a ton of 2,240 pounds, and pay for the clay on that basis, 
without taking the trouble to weigh what they actually get, or to dé- 
termine whether or not it is excessively wet. Sometimes they. get 
more, and sometimes less, than half a ton of clay to a cask. But in 
ail probability the discrepancies in weight even themselves up in the 
long run, and, if the government chose to levy its duty by the same 
method, something might be said for it on the score of convenience; 
but it is so plain that unscrupulous shippers and importers could easi- 
ly avoid the duty upon an appréciable fraction of every ton if casks 
were merely counted and were not actually weighed, that it causes 
no surprise to fînd the government declining to adopt the method 
preferred by the importers, and adhering to the method of ascertain- 
ing as nearly as possible the exact amount of clay in each package. 
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No doubt this may sometimes resuit in imposing duty upon more than 
thc ordinary commercial quantity of water; and, where this can be 
shown to be the case, a différent question may be presentéd from the 
question now before the court. For I repeat that in the various im- 
portations that are now under considération there is no testimony to 
show that more moisture was présent than the quantity that is al- 
most invariably found in air-dry clay, and as a conséquence the im- 
porters' contention has no sufiicient foundation of fact. 

It is therefore plain that, even if the court were of opinion that 
the duties in controversy should be reliquidated, it would be impos- 
sible to détermine with any accuracy what déduction should be made 
from the number of tons that were found and reported by the govern- 
ment weighers. This number is presumptively correct, and cannot 
be set aside except for légal cause. But without such cause I am 
now asked to say arbitrarily that as thèse shipments were bought and 
paid for upon the assumption that each cask contained half a ton of 
clay without référence to its actual weight, and as the importers havé 
no objection to pay duty upon this assumption, whatever the fact 
may be, the government should be restricted to the amount that the 
importers are willing to pay. This, I think, is essentially what the 
argument cornes to under the facts now in évidence, and, if I am right 
in so supposing, nothing more need be said to réfute it. 

The dedsion of the Board of General Appraisers is afïirmed. 



In re KINGSLET. . 
(District Court, D. Vermont. March 30, 1908.) 

1. Guardian and Wabd—Disabilitt— Nature and Extent. 

The dlsablllty of a person under guardlanshlp Is a créature of statute, 
and does not follow the ward when he removes to another state, but only 
affects the rights of parties withln the territorial llmlts of the applica- 
tion of the statute under whlch the guardlanshlp proceedings were had. 

2. Administeators— FoEEiQN Administratob— Right to Sue. 

Courts wlll take no notice of the right of a forelgn admlnistrator to 
sue ; but, before he can be recognlzed as the Personal représentative of 
the deceased, he must be clothed wlth authorlty from the laws of the 
State in whose courts he désires to appear. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 22, Eixecutors and Ad- 
mlnistrators, I 2330.] 

3. Guardian and Ward— Foreiqn Guardian— Right to Sue. 

A foreign guardian cannot sue, unless authorlzed to do bo by the laws 
of the State in whose courts the suit Is brought. 

[Ed. Note. — For cases in point, see Cent. IMg. vol. 25, Guardian and 
Ward, I 570.] 

4. Bankeuptot— Venue— Ward— Change or Domicile. 

Where a ward under guardianship in New Hampshire changed hls 
domicile wlth the consent of the guardian to Vermont, and there reslded 
for six months prior to the filing of bis voluntary bankruptcy pétition, 
the court of bankruptcy in Vermont had Jurisdlctlon, notwlthstandlng 
the New Hampshire guardianship, and the fact that proceedings were 
there pendlng for the settlement of the bankrupt's estate in insolvency. 
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Gain & Benton, for petitioners. 

Gibson & Waterman, Chase & Daley and A. P. Carpenter, for 
bankrupt.* 

MARTIN, District Judge. The bankrupt filed his voluntary péti- 
tion in bankruptcy February 24, 1908, was adjudicated a bankrupt 
on the same day, and the case referred to Référée Cudworth. On 
March lOth the petitioners filed their pétition, alleging in substance 
that said Brigham was duly appointed guardian of said bankrupt on 
June 16, 1905, by the honorable probate court in the county of Ches- 
hire, in the state of New Hampshire ; that he is now serving as such 
guardian; that said bankrupt was, at the time of said appointment 
of said guardian, a résident of the state of New Hampshire, and that 
his résidence has remained there f rom thence hitherto ; that said Gain 
& Benton are creditors of said Kingsley ; that said probate court ap- 
pointed a commissioner under the laws of New Hampshire for the 
purpose of allowing claims of the creditors of said Kingsley; that 
prior to the appointment of said commissioner several suits had been 
commenced against said Kingsley and were pending in the courts of 
New Hampshire at the time of the appointment of said guardian 
and commissioner, whereupon, by virtue of the statute of said New 
Hampshire, ail said suits were discontinued, and the creditors' claims 
bave been passed upon by said commissioner, who has filed his report 
in said probate court; and that the adjudication of bankruptcy 
should be vacated for want of jurisdiction of this court. On March 
12th notice was given that the court would hear the parties and their 
évidence relating to thé facts set forth in said pétition at chambers, 
in Brattleboro, March 25, 1908, at 10 o'clock a. m., at which time 
and place the parties, with counsel and witnesses, appeared and were 
heard. 

It appeared from the évidence that said Kingsley filed with the 
honorable probate court aforesaid his pétition praying for the appoint- 
ment of a guardian over himself "by reason of physical disability." 
The copy of said pétition before me bears no date; but there is ap- 
pended thereto a copy of the probate court's decree, under date of 
June 3, 1905, gratiting the prayer of the pétition, whereupon the 
petitioner, Hosea W. Brigliam, was appointed guardian of said Aus- 
tin N. Kingsley under date of June 16, 1905, and in the letters of 
guardianship this language is found : 

"You ahall take care of the person and estate of your said ward," etc. 

It appeared from the évidence that the guardian never made any 
attempt to control the person of his ward; that his ward, the bank- 
rupt, left the state of New Hampshire, and came to Brattleboro, Vt., 
to réside, over a year before filing in this court his pétition in bank- 
ruptcy, and has resided in said Brattleboro continuously ever since ; 
that during his said résidence in said Brattleboro, Vt., the said guard- 
ian has furnished his said ward, the bankrupt, funds for his living 
expenses, whenever applied to, without protest as to his ward's 
choice of résidence. 
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It 15 claimed by the petitioners that a person under guardianship 
cannot change his résidence, under any circunistances, during the 
continuance of the guardianship. The disability of a person under 
guardianship does not follow him when he removes to another state. 
Such disability is a créature of the statute, and cannot affect the 
rights of parties outside of the opération of the statute under which 
guardianship proceedings were had. Hannah Hull v. John D. Gal- 
lup, Ex'r, 49 Conn. 279 ; Powers, Guardian, v. Mortee, Fed. Cas. 
No. 11,362, 4 Am. Law Reg. (O. S.) 427; Morrell v. Dickey, 1 
Johns. Ch. (N. Y.) 153 ; Story on Conflict of Laws, § 504. 

In this country it is settled that our courts will take no notice of 
a foreign administrator, as conferring to him the right of action hère. 
Before he can be recognized as the personal représentative of the de- 
ceased, he must be clothed with authority from the laws of the state in 
whose courts he desires to appear. Taylor v. Barron, 35 N. H. 495. 
Authorities without number can be cited in support of this doctrine. 
The same principle applies to a guardian. 

The guardianship proceedings were based upon the ward's appli- 
cation, which asserted physical disabiHty. It appears that the only 
decree of the court shown by the records is in this language: 

"Upon considération of the foregoing pétition, It Is decreed that the pray- 
er thereof be granted, and that letters of guardianship issue to the said 
Hosea W. Brigham accordingly." 

Whether such a decree of the court would subject the person of 
the ward to the légal will of the guardian to the extent of a légal 
control of the domicile of his ward need not be passed upon, as the 
facts affirmatively show that the domicile of the ward was changed 
by the consent of the guardian. Kirkland v. Whately, 86 Mass. 462. 
A domicile of six months is suffîcient to give a court jurisdiction in 
bankruptcy proceedings. 

It is claimed by the guardian that he holds the property of the bank- 
rupt under the insolvency laws of New Hampshire, which are not 
suspended by the bankruptcy enactments of Congress, and therefore 
this court of bankruptcy cannot administer upon the estate of his 
ward. It is unnecessary to discuss that question now. The real 
question is that of jurisdiction of the court in adjudging Austin N. 
Kingsley a bankrupt. Having been a résident of Vermont for a 
period of more than six months gives him a right to apply to the 
court of bankruptcy for relief from ail of his creditors, whether they 
are within or without the jurisdiction of Vermont or New Hamp- 
shire. The fact that he is under guardianship in New Hampshire 
and proceedings are pending there in the probate court — a court that 
has no power to relieve an insolvent debtor, except as to creditors 
residing in that state or voluntarily coming wjthin its jurisdiction — 
does not deprive the bankrupt of seeking the benefits of the national 
acts of bankruptcy in the fédéral court having jurisdiction of the dis- 
trict where the bankrupt has been domiciled for six months previous 
to the fîling of his pétition. 
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The administration of the assets of the bankrupt, now in the 
possession of the guardian in New Hampshire, is a matter to be set- 
tled hereafter in the court having jurisdiction of such questions. 

The pétition that the bankruptcy proceedings in this district be 
vacated is dismissed. 



In re SANDERSON. 

(District Court, D. Vermont. March 17, 1908.) 

No. 1,336. 

BANKBnPTOY—CLAiMS— Filin o—TiMB. 

Bankr. Art July 1, 1898, c. 541, § 57n, 30 Stat. 560 (U. S. Comp. St. 
1901, p. 3444), provides that claims shall not be proved against the estate 
after a year from the adjudication, or if in Utlgatlon, and final Judgment 
l8 rendered, then within 60 days after the rendltlon of judgment, except 
that the rlghts of infants and Insane persons wlthout guardlans, without 
notice of the proceedings, may continue 6 months longer. Held, that 
the court had no power to permit proof of a claim after the expiration of 
the tlme so flxed, though the credltor's failure to make proof within the 
tlme speolfied arose solely through accident and mlstalie. 

In Bankruptcy. 

Alfred A. Hall, for petitioning creditors, 
D. W. Steele, for alleged bankrupt. 

MARTIN, District Judge. The date of the bankrupt's adjudication 
was June 3, 1904. On March 9, 1908, the day of the final meeting of 
creditors for the settlement of the trustee's account and for making 
final orders of distribution, the claimant presented a claim for $47.36, 
of which $14 is preferred. The référée reports that the claimant 
failed to make and file his claim within "the time allowed by law sole- 
ly through accident and mistake," and that no objection was raised 
against the allowance of the claim. The référée submits to the court 
whether the court may not give the référée spécial authority to allow 
the claim. 

There seems to be no question as to the merits of permitting the 
allowance of this claim. If Congress had left with the court any dis- 
crétion in such a case, this court would be glad to exercise that dis- 
crétion in allowing the claim. Observe the language of Act July 1, 
1898, c. 541, § 57n, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3444] : 

"Olalms shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication ; or if they are adjudicated by litigation and the 
final judgment therein is rendered within thirty days before or after the 
expiration of such time, then within sixty days after the rendltlon of such 
judgment: Provlded, that the rlght of Infants and Insane persons without 
guardians without notice of the proceedings may continue six months longer." 

It is useless hère to consider whether the court is not ordinarily 
vested with sufficient equity powers to grant relief where it is equity 
so to do, because this statute cuts out any common-law equity powers 
vested in the court for such allowance. The courts hâve construed this 
statute literally. The claim in question cannot be allowed, as it is 
barred by this statute. In re Stein (D. C.) 1 Am. Bankr. Rep. 662, 94 
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Fed. 124; Bray v. Cobb (D. C.) 3 Am. Bankr. Rep. 788, 100 Fed. 370; 
In re Shafïer (D. C.) 4 Am. Bankr. Rep. 728, 104 Fed. 982 ; Hutchin- 
son V. Otis, 8 Am. Bankr. Rep. 382, 115 Fed. 937, 53 C. C. A. 419 ; 
In re Moebius (D. C.) 8 Am. Bankr. Rep. 590, 116 Fed. 47; In re 
Havvk, 8 Am. Bankr. Rep. 71, 114 Fed. 916, 52 C. C. A. 536; In re 
Rosenberg (D. C.) 16 Am. Bankr. Rep. 465, 144 Fed. 442. 

Some courts hâve gone so far as to hold that a creditor not named 
in the schedule and having received no notice, directly or indirectiy, 
is barred in bne year from proving or having his claim allowed. In 
re Muskoka Lumber Co. (D. C.) 11 Am. Bankr. Rep. 761, 137 Fed. 
886, and cases there cited. 



UNITED STATES v. R.USCH & CO. TITUS BLATTER & CO. v. UNITED 
STATES. QUAINTANCB v. SAME. 

(Circuit Court, S. D. New York. March 2, 1908.) 

Nos. 4,736, 5,090, 5,091. 

CusTOMS DuTiEs — Classification — Cotton Cloth with Coix>ebd Figtjees. 
Under Tariff Aet July 24, 1897, c. 11, § 1, Schedule I, pars. 305-300, 
30 Stat. 175-177 (U. S. Comp. St. 1901, pp. 1656-1658), provldlng for "color- 
ed" cotton cloths, the character of the fabrics as colored Is determlned by 
the condition of the warp and fiUing threads alone; and cottons having 
colored figures, but an uncolored foundation, are not "colored," wlthln 
the meaning of the tarife act, though the figures may cover most of the 
foundation fabrlc and bave on the eye the effect of a colored fabrlc. 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

For decisons below, see G. A. 6,492 (T. D. 27,762) and G. A. 6,670 
(T. D. 28,447), relating to importations at the port of New York. The 
former reversed the assessment in the Rusch Case, and the latter af- 
firmed the assessment in the Blatter and Quaintance Cases. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. The "countable clauses" of the cotton 
schedule ofTarifï Act July 24, 1897, c. 11, § 1, 30 Stat. 175-177 (U. 
S. Comp. St. 1901, pp. 1656-1658)— Schedule I, pars. 305-309— pro- 
vide a method of assessing duty on cotton cloth depending upon the 
number of threads therein to the square inch, whether the fabric is 
bleached or not, and whether or not the same is "dyed, colored, stain- 
ed, painted or printed." Paragraph 310 defines the phrase "cotton 
cloth," making the test ability to count the warp and filling threads, 
whether the fabric be "figured, fancy or plain." Paragraph 313 pro- 
vides additional duty for cloths in which other than the ordinary warp 
and filling threads hâve been introduced to form a figure, and dé- 
clares that such duty shall be paid without regard to whether the cloth 
be unbleached, bleached, dyed, colored, stained, painted, or printed. 

The merchandise hère in question is certainly cotton cloth under 
paragraph 310, and it contains figures, introduced in the manner de- 
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scribed in paragraph 313; but the introduction of colored threads, 
and élaboration of ornamental designs thereby, bas been carried so 
far that in some cases the warp and fiUing threads hâve become al- 
most invisible, and the efïect on the eye is that of a colored fabrîc. 
The board décisions under review are irreconcilable. In the Rusch 
Case the opinion follows U. S. v. Béer (C. C.) 143 Fed. 918, which 
supports G. A. 2,934 (T. D. 15,834); and that décision laid down 
the gênerai rule that: 

"It is the body of the fabrle, the warp and flUing, that détermines its ehar- 
acter as cotton cloth, and brings It wlthln the seope of the countable clauses 
of the tarlff act of 1897." 

From the Béer Case there was no appeal. But the doctrine of that 
décision the board finds it impossible to apply in the Blatter and 
Quaintance Cases, finding themselves confronted vi'ith very extrême 
instances of extraordinary colored threads covering most of the origi- 
nally woven surface, and therefore holds the goods "colored" by such 
excessive ornamentation. Where is the line to be drawn? Just how 
much of the bleached or unbleached warp and filling must be visible, 
to prevent the additional threads being held to color the entire fabric 
for dutiable purposes? And what will be the resuit if ornamentation 
as excessive as any in colored threads be applied without color ? And, 
again, if the extraordinary threads be held to color the cotton cloth, 
will they also subject the article to additional duty under paragraph 
313? 

To thèse queries I find no answer in the record, or on argument, 
except the suggestion that a reasonable interprétation must be given 
to the Word "colored." This can only mean that some appraiser shall 
look at the cloth and judge whether it is or is not sufficiently covered 
with colored designs to be called "colored cotton cloth." Such a meth- 
od of décision does not recommend itself. Yet I can see no logical 
standing ground between that method and the simple standard of the 
Béer Case. 

The Rusch décision is affirmed, and the rulings on the protests of 
Quaintance and Blatter reversed. 



MORIMURA BROS. V. UNITED STATES. 

(Circuit Court, S. D. New York. March 2, 1908.) 

No. 5,071. 

OuBTOMs DuTiEs— "Clérical Ebkor"— Oorbection. 

The expression "clérical error" impUes négligence or carelessness of a 
clerk, wrlter, or copylst, and assumes that the mlstake, or négligence, or 
carelessness, Is that of one engaged In the subordlnate service of tran- 
scription, copylng, or comparlson; labor not requirlng original thought. 
Held that, where a standard article was incorrectly Involced at an excess- 
ive prlce, thls was a clérical error of a klnd of which correction is not 
harmful to the administration of customs laws, and relief from which 
sbould be granted. 

[Ed. Note. — For other définitions, see Words and Phrases, toI. 2, p. 
1224.] 
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On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. The petitioners imported certain goods 
from Japan, which were incorrectly invoiced at a greater number of 
sen than was the actual value thereof, and also greater than the price 
paid therefor. The error was observed by the appraiser examining 
the invoice, and it was shown that the goods thus overvalued were 
staple articles, long regularly imported by the petitioners, and obtain- 
ed by them, and easily obtainable, at the correct and lower rate. The 
protest was for clérical error, and the board overruled the same on the 
ground that the excessive duties exacted were due to petitioners' nég- 
ligence or carelessness. 

Clérical error implies négligence or carelessness; but the question 
is: Whose is the négligence? If it is that of a "clerk, writer, or 
copyist," it is clérical error. Century Dictionary. The expression as- 
sumes that the mistake or négligence or carelessness is that of one 
engaged in the subordinate service of transcription, copying, or com- 
parison ; a labor not requiring original thought. It seems to me that 
the mistake in this case was clearly clérical, and, furthermore, that it 
is the sort of error correction of which is not harmful to the admin- 
istration of the customs laws, and relief from which has been frequent- 
ly granted by the board itself. T. D. 28,761 (abstract 18,167) ; T. D. 
28,496 (abstract 17,370); T. D. 28,634 (abstract 17,763). If the mis- 
take was clérical, then the summary relief allowed in United States 
v. Benjamin (C. C.) 72 Fed. 51, ought to hâve been granted. 

Décision reversed. 



MAGNUS & LAUER v. UNITED STATBS. 

(Circuit Court, S. D. New York. March 2, 1908.) 

No. 4,972. 

Customs Duties— Cleeical EJrror— Ukdervaluation— Shipmbnt of Weong 
Goods. 

An import was of a more expensive lilnd than that ealled for by the 
invoice, owing to an alleged error on the part of the shipper in falllng 
to conform to an order for the cheaper Itind. Held, that thls was not a 
clérical error for which relief should be given, and that, owing to the 
facility with which such apparent errors might be fraudnlently arranged 
by collusion l>etween importer and shipper, It would be establishlng a 
dangerous précèdent to excuse an error of this Islnd. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,614 (T. D. 28,231), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collecter of customs at the port of New York. On the ground of an 
alleged clérical error, the importers sought to be relieved from the 
payment of additional duties accruing for undervaluation, under Tarifï 
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Act July 24, 1897, c. 11, § 32, 30 Stat. 311 (U. S. Comp. St. 1901, p. 
1892), amending Customs Administrative Act June 10, 1890, c. 407, 
§ 7, 26 Stat. 134 (U. S. Comp. St. 1901, p. 1893). 

Kammerlohr & Dufïy (John G. Dufïy, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. The petitioners are the agents of Spur- 
way, of Cannes, France. They received from their principals an in- 
voice describing 300 pounds of Turkish oil of géranium, which in- 
voice set forth the value of this article at 5.50 francs per pound. This 
is a fair market price for Turkish oil. The appraiser discovered that 
the article imported was Algerian oil of géranium, which is worth 
twice as much as Turkish. It appears from the testimony that the 
principal had himself been in this country not long before the time of 
this importation, and had contracted for the sale and delivery of cer- 
tain Turkish oil, and that he intended to ship Turkish in compliance 
with such contract, and by mistake Algerian was sent instead — ^by 
whose mistake can only bé inferred, presumably that of some em- 
ployé of Spurway & Co. in Cannes. 

It is asserted that this is a clérical error against which the Board of 
General Appraisers should hâve afforded relief. The board's déci- 
sion déclares that the remedy of thèse petitioners was not to receive 
or accept the merchandise, and the argument on this appeal is largely 
devoted to showing that as soon as the goods had arrived in this coun- 
try the petitioners' liability for duty had attached, and that therefore 
the remedy suggested by the board was not open to them. No opin- 
ion is expressed on this point. In the Case of Morimura (C. C.) 160 
Fed. 280, just decided, I hâve stated my understanding of the phrase 
"clérical error." It has also been defined as an error "visible to the 
eye or obvious to the understanding." G. A. 184 (T. D. 10,534). Un- 
der any définition of "clérical error," I do not see how this mistake 
can be excused; and it is so obvious that, by arrangement between 
shipper and importer, "clérical errors" of this sort can be made to 
suit many cases of undervaluation or fraudulent invoicing, that I think 
it clear the board was right in refusing relief, in order not to establish 
a most dangerous précèdent. 

Décision affirmed. 



THE PARK CITY. 

(District Court, D. Connecticut March 25, 1908.) 

No. 1,428. 

CoixisioN— Damages— Report or Commissioner. 

The finding of a commissioner fixing the damages resultlng to a dredge 
from collision, consldered and affirmed. 

fn Admiralty. On exceptions to report of commissioner. 
See 144 Fed. 527. 

James A. Marr, for libelant. 

Howard H. Knapp and Thomas J. Ritch, for claimant. 
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PLATT, District Judge. From the beginning this case has been 
peculiar, and for that reason an interesting one. At the hearing on 
the merits it appeared that just before the collision the Park City had 
slowed down so much that she barely hit the dredge. This fact is 
confirmed by the commissioner's finding. She did hit her, however, 
and I found her in fault for doing so. The dipper handle and one 
spud were broken because of the blow, due undoubtedly to the posi- 
tion in which they happened to be at the moment. Such a jar must 
hâve wrenched things considerably. 

Before going to the commissioner the libelants increased their de- 
mand from $5,500 to $10,000, and then told a wondrous taie about 
the damage. Among the varions ways in which the claimant utider- 
took to counteract the impression which that taie was likely to make 
upon the mind of the commissioner was that of introducing Mr. Drake 
as an expert to tell how cheaply the stern bucking pièce and the parts 
connected therewith could be put in as good condition as they were 
before the accident. It would be natural for Mr. Drake to reach a 
reasonably low conclusion as to the amount of damage. The com- 
missioner accepted his figures with substantial exactness. 

The proctor who conducted the hearing has been unable to fol- 
low the report on account of his lack of health. The Park City runs 
between Bridgeport, Conn., and Port Jefferson, Long Island. The 
Bridgeport proctor is the incapacitated one. Now a Port Jefferson 
proctor takes up the report. He lauds the commissioner to the skies 
for his sagacity and skill. Incidentally he finds fault with each final 
conclusion at which the commissioner arrived. He files four excep- 
tions, and the commissioner has found only four éléments of damage. 
He wants the court to hunt for the minimum, but in truth the com- 
missioner has accepted the lowest figures which the proctor represent- 
ing the Park City dared présent. This chipping off chunks of dam- 
age by installments does not commend itself to the conscience of the 
court. 

Those in charge of the dredge complained of its hurt at the time 
of the accident. They invited the captain of the Park City to corne 
on board and examine. The captain was so positive that his boat 
was not responsible for the damage that he refused to even look at 
the injuries. The libelants then treated the matter in their own way 
and from their own standpoint. Now the claimants think that in ail 
fairness the libelants ought to hâve given them the broken dipper 
handle. It seems to me that the libelants made reasonable efforts to 
turn the broken handle into money; but, finding that it would cost 
more to reduce it to fragments small enough to handle than could 
be gotten for the old métal, they did the only thing left for them to 
do, which was to let it sink of its own weight and join the lost ar- 
ticles which probably incumber the bottom of the sound. The parties 
who refused to look at it ought not to berate them for that. 

With regard to repairs to the stern, the words of the commissioner 
are not as forceful as the évidence warrants. I think that the évi- 
dence, studied in the light most favorable to the claimants, shows 
plainly that the amount of damage found in that respect is necessary 
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in order to make the dredge as good as it was before the accident. 
The same is true of the piping and boiler. 

Let the exceptions be overruled, the report accepted, and a decree 
entered for the amount found by the commissioner, with costs. 



J. S. PLUMMER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorli. December 13, 1907.) 

No. 4,217. 

OiTSTOMS DuTiES— Appeal— Additional Bvidence—Inadmissibilitt. 

At their hearing before the Board of General Appralsers Importera 
Introdueed évidence as to only a portion of the items contalned In the 
Importations In question. Held that, on appeal from thé board, they were 
not entltled, wlth regard to the Items respecting which they had pre- 
sented no évidence to the board, to resort to the privilège of additional 
évidence In the circuit, provided In Customs Administrative Act June 
10, 1890, c. 407, i 15, 26 Stat. 138 (U. S. Comp. St. 1901, p. 1933). 

On Application for Review of a Décision by the 'Board of United 
States General Appraisers. 

The décision below afflnned the assessment of duty by the collecter of 
customs at the port of New York. The Importers applled for a review of that 
décision as prescrlbed In Customs Administrative Act June 10, 1890, c. 407, 
§ 15, 26 Stat. 138 (U. S. Oomp. St. 1901, p. 1933), and an ex parte order for 
additional évidence was procured In their behalf under the followlng pro- 
vision in sald section: "The court may, upon the application of * • • 
the importer, refer [the case) to one of sald gênerai appraisers, as an offl- 
cer of the court, to take and return to the court such further évidence as may 
be offered, • • * in such order and under such rules as the court may 
prescrlbe. * • * " Under this order the Importers took évidence as to 
items of the merchandise in respect to whlch no samples or évidence of any 
kind had been produced before the Board of General Appralsers; but offered 
Qone as to the Items passed upon by the board. The government reserved 
the objection that the évidence was inadmissible, and at the hearlng In the 
case argued in support of thls objection. 

Thls argument, as outlined in the government's brief, is that It was the 
duty of the importers, on appeallng from the coUector's assessment of duty, 
to submlt évidence In support of their contentions to the board, and not to 
seek to lltlgate in the présent court, for the flrst time, some of the questions 
of fact Involved in the case ; that there would be no hardshlp In requiring im- 
portera to first submlt their cases to the board In the manner provided by law ; 
and that a contrary practlce would be fardcal, resulting In making the pro- 
ceedlngs before the board a useless informality, and In a nulUflcation of the 
statutory provision for speedy resort to the board In order that the Issue 
should at once be Investigated when the proof Is available and accessible, and 
the matter fresh In the mlnds of those In charge of It. The case of United 
States V. China & Japan Trading Co., 71 Fed. 864, 18 C. O. A. 335, was cited 
as a controlllng authorlty. In thls case it was stated by the Circuit Court 
of Appeals, Second Circuit: "The whole scheme of the customs administra- 
tive act would be defeated, if the Importer who complains of the action of the 
eollector obtained a review of that action by the Circuit Court wlthout flrst 
resortlng to the Board of General Appralsers and obtalnlng its décision upon 
the faets and the law of the case." 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 
J. Osgood Nichols, Asst. U. S. Atty. 
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MARTIN, District Judge. The merchandise in question consists 
of certain braids, and was assessed for duty at the rate of 60 per cent, 
ad valorem under the provisions of paragraphs 339 and 390 of the act 
of July 24, 1897, c. 11, § 1, Schedules J and L, 30 Stat. 181, 187 (U. 
S. Comp. St. 1901, pp. 1662, 1670). 

Paragraph 339 provides for différent articles, including "embroider- 
ies and ail trimmings, including braids * * * ail the foregoing 
composed wholly or in chief value of flax, cotton or other vegetable 
fiber * * * sixty per centum ad valorem." 

Paragraph 390 provides for braids "made of silk or of which silk 
is the component material of chief value, sixty per centum ad valorem." 

The importers claim that said merchandise is properly dutiable at 
30 per centum ad valorem under paragraph 449 of said act, which re- 
lates to manufactures of chip, grass, straw, etc. It was returned by 
thç Board of General Appraisers as vegetable fiber and chip braid. 
If the merchandise in question had been assessed in chief value either 
of silk or of vegetable fiber it was properly classified under paragraphs 
339 and 390, and dutiable at 60 per cent, ad valorem. 

The question presented to the Board of Appraisers was one of fact 
as to the component material of chief value. The importer there pro- 
duced samples of portions of the merchandise covered by the protest, 
and, as I understand the case, the décision of the board was adverse 
to the importer as to those samples so produced, and no appeal was 
taken as to the portion of the merchandise covered by those samples; 
and this appeal relates to other invoice items in the same importation, 
of which no samples were produced before the board but which for the 
first time were produced in this court. The government claims that 
no évidence was offered before the board as to the items of merchan- 
dise involved hère. The importer claims that the évidence oflfered 
relative to the other items should be construed as covering ail the items 
of the invoice. Counsel for both sides stated that this was practically 
a new question. 

I think the contention of the government is correct, and therefore 
affirm the décision of the Board of General Appraisers. 



FIEGEL T. UNITED STATES. 

(Circuit Court, S. D. New York. March 2, 1908.) 

No. 4,659. 

OusTOMS DtrriES— CLASsincATiON— "Cbepe Paper." 

In Tariff Act July 24, 1S97, c. 11, § 1, Schedule M, par. 39T, 30 Stat. 188 
(U. S. Comp. St. 1901, p. 1671), provlding for "crêpe paper," the terin 
quoted Is a descriptive term referring to the process of manufacture, and 
paper which has been subjected to a creplng process Is wlthln the pro- 
vision. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,471 (T. D. 27,683). 



286 160 FEDERAL REPORTER. 

Comstock & Washburn (Albert H. Washburn, of counsél), for im- 
porter. 
J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. Paragraph 397 of the tariff act of 1897 
(Act July 34, 1897, c. 11, § 1, Schedule M, 30 Stat. 188 [U. S. Comp. St. 
1901, p. 1671]) provides for (inter alia) "crêpe paper." The correspond- 
ing paragraphs of the act of 1894 (Act Aug. 37, 1894, c. 349, § 1, Sched- 
ule M, par. 307, 38 Stat. 532) and 1890 (Act Oct. 1, 1890, c. 1244, § 1, 
Schedule L, par. 419, 26 Stat. 599), contained no référence to crêpe 
paper, and that phrase appears first in the act now in force. The 
importation under considération is "paper," in the sensé that it is 
clearly made of paper stock. It weighs, before creping or crinkling, 
about 50 pounds to the ream. It is partially, at ail events, water- 
proof, and is used largely, if not principally, for the purpose of orna- 
mentally covering flower pots or other réceptacles for flowers sold by 
florists, and usually rather damp. It is not denied that this paper has 
been creped or crinkled by a machine similar in construction and opéra- 
tion to that producing crêpe tissue paper, or crêpe tissue, such as has 
been long known to the trade. 

The importation has been assessed under paragraph 397, and appel- 
lant allèges that it is dutiable only as paper not otherwise provided 
for, under paragraph 403. The importer relies upon the principle of 
Loeb & Schoenfeld v. United States, 150 Fed. 337, 80 C. C. A. 211, 
asserting that crêpe paper was a well-known commercial term when 
the act of 1897 was passed, and that there is nothing in the phraseol- 
ogy of the act indicating that Congress intended by the phrase "crêpe 
paper" anything else but the particular article then known to the 
trade by that name. In other words, the question is whether "crêpe 
paper" is a descriptive term or a trade term. The phrase is also said 
to be a commercial désignation, because it seems to hâve been insert- 
ed in paragraph 397 to meet the décision in Dennison Manufacturing 
Co. v. United States, 72 Fed. 258, 18 C. C. A. 543. 

If that be true, it appears to me that, from the description of the 
article there under considération, as reported in 72 Fed., at page 260, 
18 C. C. A. 543, the paper now before the court very much resembles 
in weight, manufacture, and probable appearance the thing considered 
in the Dennison Case. That décision held no more than that an ar- 
ticle weighing up to about 48 pounds to the ream, made of much tough- 
er and stronger stock than tissue paper, and known as "crêpe paper," 
and incapable of manufacture upon a tissue paper machine, could not 
be assessed as tissue paper. So far, therefore, as that case goes, it 
appears to me to hold against the petitioner (appellant). From the 
évidence I am left in doubt whether the article under considération is 
or is not commercially known as "crêpe paper." The décision of the 
board is that it is so known. The presumption in favor of this finding 
of fact, therefore, prevents a disturbance of it. I am also of opinion 
that the phrase "crêpe paper," as used in the paragraphs referred to, 
is properly a descriptive term, referring to the method of manufacture, 
and is not a trade term at ail. 

Décision affirmèd.' 
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WEBSTER MFG. CO. T. TRUSTEES OF UNIVBBSITY OF PENN- 

SYLVANIA. 

(Circuit Court. D. Pennsylvania. Mareh 27, 1908.) 

No. 59. 

1. Plbadinq — Affidavit or Défense. 

An affidavit of défense In an action on a contract made by correspond- 
ence held sufBcient to prevent a summary judgment. 

On Motion for Judgment for Want of Sufificient Affidavit of Dé- 
fense. 

Vale & Mann, for plaintiff. 

Francis V. Uoyd and H. Gordon McCouch, for défendants. 

J. B. McPHERSON, District Judge. I thinlt the affidavit of défense 
in this case is sufficient to prevent a summary judgment. It may not 
be improper to add, for the information of the parties, that in my opin- 
ion the whole séries of letters having to do with the proposed installa- 
tion of machinery must be considered before the court can put to- 
gether satisfactorily ail the détails of the contract. As it seems to me, 
this is a necessary conclusion from the plaintiff's own letter of July 
5th, in which certain items specified therein are spoken of as "changes 
and additions"; for this, I think, implies that something had already 
been agreed to, and compels a référence to the whole of the preceding 
correspondence in order to discover what was changed or addeo on 
July 5th. No doubt there had been propositions and counter proposi- 
tions between the parties, but a review of ail the communications that 
oassed makes it plain to my mind that the contract does not rest alto- 
gether upon the plaintiff's letter of July 5th and the défendants' reply 
of July 8th. Indeed, it is impossible fulîy to understand the plaintiff's 
letter without reading ail that went before it. 

The rule for judgment is discharged. 



ECKSTEIN y. UNITED STATES. 

(Circuit Court, S. D. New York. March 2, 190a) 

No. 4,335. 

1. CUSTOMS DUTIES— Classitication— Artificiai, Hoesehaib — SrMILrrUDB— 

"COTTON YaBN." 

Artificiai horsehair, not being a yarn, cannot be classifled as "cotton 
yarn" by similitude, under Tariff Act July 24, 1897, c. 11, § 1, Scbediile 
I, par. 302, 30 Stat 175 (V. S. Comp. St. 1901, p. 1655), but is dutiable 
under section 6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), as an unenu- 
merated manufaetured article. 

2. SAME— WOBDS AND PhEASES — "YAEN." 

Artlflclal horsehair Is not a "yarn," because it has no twist, and is not 
composed of twisted or spun filaments. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 
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For décision below, see G. A. 6,387 (T. D. 27,442), reversing the as- 
sessment of duty by the collecter of customs at the port of New York 
on merchandise imported by Albert Eckstein. The importer contends 
hère for a lower rate than that allowed by the Board of General Ap- 

praisers. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porter. 

J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. Artificial horsehair is a substance com- 
posed of nearly pure cellulose, and made into a continuons, threadlike 
form, resembling both to sight and touch the hair of a horse's tail or 
mane. This resuit is efïected by forcing the liquid cellulose through 
apertures of proper size, while treating it, as and when so forced, witb 
appropriate chemicals. When completed it is a solid, incapable of sép- 
aration into any component filaments. The Board of Appraisers has 
assessed duty on this article under Tariff Act, July 24, 1897, c. 11, § 
6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), as a manufactured 
article not otherwise provided for. The importers claim that it is du- 
tiable under paragraph 302 as a cotton yarn by similitude, relying upon 
Hardt & Co. v. United States, 146 Fed. 61, 76 C. C. A. 638, as con- 
clusive authority in their favor. 

That case finds, first, that the article there considered is a "yarn." 
That is assumed, and the only question discussed is whether it more 
resembles a silk yarn or a cotton yarn. Inasmuch as the material com- 
posing it was cellulose, which is almost the sole constituent of cotton, 
and is not found in silk, the artificial yarn then in question was held 
dutiable under paragraph 302, as more nearly resembling cotton than 
silk; the material of which the importation was composed being held 
to tum the scale. The material composing artificial horsehair is also 
cellulose ; but the horsehair is not a yarn, because it has no twist, and 
is not composed of twisted or spun filaments. This, I think, is estab- 
lished by the trade testimony, and the évidence of the commercial wit- 
nesses accords with the accepted définitions of yarn. Since this im- 
portation is not a yarn, it cannot be assessed by similitude with cotton 
yarn, or yarn of any other kind. 

Décision affirmed. 
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THE ESPARTJu 

(Clrciilt Court of Appeals, Flfth Circuit. February 26, 1908.) 

No. 1,723. 

OoLLiBiON— Stbam Vesskls Meeting on Mississippi— Violatiou or RuI/ES. 
The United States lighthouse tender Magnolia, proceeding down the 
Mississippi from New Orléans at nlght wltb the Président on board, when 
60 miles below tlie city, came Into collision with the steamer Esparta, 
comlng up. When at abont Slxty-Mlle Point, on the west bank, the Mag- 
nolia saw the green and range lights of the Esparta at Dick Wright's 
Point on the east side, 3 miles distant, and gave her a signal of two 
whistles, whlch was not heard. Receiving no answer, the Magnolia re- 
peated the signal whieh was heard, and answered by the same signal, al- 
though the answer was not heard by the master of the Magnolia, and 
was misunderstood by some of the other ofBcers. After the vessels had 
approached to wlthin perhaps a quarter of a mile of each other, the 
Esparta, then showing both her side lights, the Magnolia gave a signal 
of one whlstle and ported her helm. The Esparta answered by two 
whistles and starboarded, and both immedlately reversed and sounded 
alarm whistles, but the collision occurred almost Immedlately, the ves- 
sels being close to the west bank. There Is a bend In the river between 
the two points, and it was the custom, known to ail parties, for vessels 
going down to keep In the mlddle of the stream, and for vessels comlng up 
to cross over to the west side at Dick Wright's Point to avold the cur- 
rent, and to follow the eurvlng west bank untU passlng Slity-Mlle Point. 
This course wag followed by the Esparta to the time of collision, When 
the first two signais were given the Magnolia was near the mlddle of the 
river, but In some manner worked over to the west side. Held, that the 
vessels were not approachlng head on se as to render the rule for passlng 
iwrt to port applicable ; that the first signais of the Magnolia were proper, 
and that she was In fault for crosslng them, and also for gettlng out of 
her proper course, and for not slowing to steerageway as requlred by 
rule 3 of the pllot rules, when, as he testifled, her master became uncertaln 
as to the course of the Esparta ; that upon the évidence from the Mag- 
nolia alone the Esparta was not In fault, but kept her proper course, and 
could not hâve avoided the collision. 

[Ed. Note. — Signais of meeting vessels, see note to The New York, 30 
C. G. A. 630.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana, in Admiralty. 

The following is the opinion of SAUNDERS, District Judge, in 
the District Court: 

This is a suit for damages caused by a collision that took place on October 
26, 1905, between the steamship Esparta and the lighthouse tender Magnolia, 
owned by the libelant, at that time carrying the Président of the United States 
from New Orléans to the mouth of the river. 

1. The libel avers that on October 26, 1905, at about 10:50 p. m., the Mag- 
nolia, being then properly ofHcered, manned, and equipped in every respect 
and properly navigated, was proceeding down the Mississippi river at a speed 
of about 13% miles an hour; that the night was dark but clear; that, at a 
point about 60 miles below New Orléans, the Magnolia was runnlng near the 
mlddle of the river, but a llttle nearer the right or west bank, with ail her 
lights properly set and burning In the positions required by law, and with 
her master, first and second offlcers, and quartermaster on deck, Yind an 
experlenced sailor on the lookout on the forward deck ; that, at sald point, the 
oflîcers of the Magnolia slghted a steamer (subsequently ascertalned to be the 
Esparta) about 2% miles off, comlng up the river; that sald steamer was 
about two points on the starboard bow of tbe Magnolia, and her green and 

I8DEr-lB 
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range lights were rlsible to the Magnolia ; that there was a beud In the 
river at thls partlcular point, and that It was a pllot custom for ascendlng 
boats to cross to the rlght bank, at thls point ; that the master of the Magnolia 
caused two, loud blasts of her steam whistle to be Bounded, to Indlcate his In- 
tention of passing to starboard (1. e., on the east side of the Esparta), and, re- 
celvlng no answer, after a short Interval, repeated said signal, stlll wlthout 
answer; that "the ships havlng rapidly approached each other, and belng at 
thls tlme only several hundred yards off, and the lights of the sald ship Es- 
parta indlcatlng that she wàs dead ahead and comlng almost head on, the 
master of sald shlp Magnolia blew one blast of hls steam whistle, ported the 
helm and stopped the englnes, and, not hearlng any answer, sounded the dan- 
ger signal, or four blastS; whleh was answered by two blasts, and reversed 
hls englnes full speed astem, endeavorlng to avoid the collision" ; that the 
Esparta "Instead of puttlng her helm to port, as was her duty, and as had beeu 
indieated by the signais exehanged, on the contrary put her helm astarboard. 
and ran Into and colUded wlth the Magnolia, wlth great force and violence," 
and thereby caused the damage hereln complalned of; "that sald collision 
was caused solely by the gross carelessness and négligence of the master and 
crew of the sald shlp Esparta In not keeping the proper lookout, and In not 
answering promptly whistle signais given by the ship Magnolia ; and in not 
puttlng her helm aport in order to avoid the collision, and in other respects 
not complylng wlth the laws and rules governlng navigation on the said 
Mississippi river at sald point ; that Immediately preeeding said collision and 
at the tlme, there was no one on the decli of the I&parta compétent to navigate 
her, and that there was no licensed offlcer in charge ; that those at the wheel 
dlrecting her course were reckless, négligent, and arbltrarily refused to an- 
swer such signais as were given by the S'hip Magnolia ; that the pilot on board 
the said ship Esparta was not authorized by law to pilot her up the Missis- 
sippi; that she dld not promptly stop and back her engine in order to avoid 
said collision ; and that she was In fact unmanageable at the tlme." 

The answer of the claimant, the Tropical Fruit Steamship Company, the 
owner of the Esparta, dénies ail charges of négligence and incompétence In 
the navigation of the Esparta, and avers that she was properly manned, equip- 
ped, and navigated, and was in charge of a duly licensed and experlenced 
pilot. The answer further avers that, when the ships were about one-hall! 
mile apart, the Magnolia gave a signal of two blasts, indicating thereby that 
she would pass on the starboard (or east) side of the Esparta; that the Bs- 
parta promptly/ answered thls signal of the Magnolia by sounding two loud 
and distinct blasts on her whistle, thereby indicating that she would pass 
on the starboard (or west) side of the Magnolia ; that the EBparta was then 
close in to the west bank, where It is usual and customary for ascendlng ves- 
sels to be, but that the Magnolia was not at that time in the usual and custo- 
mary place for descending ships ; that shortly after havlng exehanged signais 
as above stated, "and when said vessels were dangerously near each other, the 
Magnolia, without justification, and in violation of ail rules and customa, 
blew one blast of her whistle, indicating that she would change her course 
and attempt to pass to the port side of the Esparta, and put her helm hard 
aport. The Efeparta at once rèplied wlth two blasts, and immediately foUow- 
ed wlth the danger signal, reversed her englnes full speed astem, starboarded 
her helm, and edged in as close to the bank as possible in order to avoid or 
minlmize the collision, for the Esparta belng a deeply laden and single screw 
vessel, had she attempted to follow sald cross-signal of the Magnolia, could 
not hâve changed her course sufflclently to hâve avolded the collision, but on 
the contrary would hâve struck the Magnolia near her stem, and would hâve 
injured her englnes and boilers, and probably sunk her. During ail the in- 
terval betvveen the flrst exchange of signais and the cross-slgnal by the Mag- 
nolia, the position of said vessels was such that it would hâve been impossible 
for the Magnolia to hâve passed between the Esparta and the banlî. "In the 
meantime the Esparta had worked In so close to the west bank that when the 
vessels came in collision she was actually grounding, and after striklng the 
Magnolia near her stem, moved forward but a short distance before sha 
groimded hard and fast" 
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The answer claîms that the collision was due to the négligence of the of- 
ficers of the Magnolia ; that the Magnolia was not In the proper and customary 
part of the river for descendlng vessels ; that, af ter signaling that she wonld 
pass on the starboard slde of the Esparta, the Magnolia should hâve stopped 
if she got no reply, and should hâve passed to starboard, if she dld hear the 
reply of the Esparta; that she had no rlght to signal, by one blast, that she 
would pass to the port of the Esparta when the vessels were so near that 
they could not stop before they met; that the Eîsparta was so near the west 
bank that It was Impossible for the Magnolia to pass between her and the 
west bank ; that when the Esparta answered, with two blasts, the one blast 
of the Magnolia It was the duty of the Magnolia to go to starboard, as she 
had originally agreed to do, and as the Esparta, by her two blasts, notifled 
her she should still do. 

2. Not only the averments of the llbel and answer, but the overwhelmlng 
prépondérance of the évidence, shows that the proper and usual course for the 
EJsparta eoming up the river was to cross over from Dick Wright's Point, on 
the east bank, to the west bank under Sixty-Mile Point, and come up under 
that bank close to shore. And, as the libel allèges that this was the proper 
course for the Esparta to take, it tacitly admits that the master of the Mag- 
nolia either had aetual and Personal knowledge of this fact, or was chargeable 
wlth such knowledge. If he dld not hâve it. The évidence concluslvely shows 
that the Esparta dld, In fact, follow, up to the moment of the collision, this 
course, which it was customary and proper and to be expected that she would 
follow. Capt. Fleld, master of the Magnolia, says that when he flrst saw the 
Esparta her llghts Indicated "that she was at an angle," "she was on our star- 
board bow," indicating "that she was eoming up the river or going across the 
river to the bank ; the natural tendency, if she had kept on her course she 
would hâve struck Slxty-Mile Point on the west bank." A. C. Nleman, flrst 
mate of the Magnolia, says that when he flrst saw the Esparta she "was 
eoming around Dick Wright's Point [on the east side of the river] ; that the 
Magnolia then blew a signal of two whlstles, and recelved no answer, after 
going a little further, blew another signal of two whlstles ; that at that time 
(1. e., when the second signal was glven) I should judge she [the Ecarta] was 
over on the west bank," that "according to the gênerai rule," when vessels 
are ascending the river at that locallty "from Dick Wright's Point, they cross 
over to the west slde." Nieman was asked how close the Esparta was to the 
west bank: 

"Q. How close do you Judge the Esparta was to the west bank? A. 1 could 
not say. Q. Well, couldn't you form some Idea? A. No, sir; I could not, be- 
cause that Is only customary to go over to the west bank. I couldn't know 
how near she was. Q. You knew she was going to keep right under that west 
bank? A. She ought to hâve. Q. They go as close in there as they can to 
avoid the current? A. Yes, sir; that is the custom." 

Cœsar P. d'Almboe, the second mate of the Magnolia, was extremely vague 
in ail bis testimony. He was reluctant to commit hlmself to any deflnite and 
exact statement on any point. He says that at the time of the second signal, 
the Esparta "was about in the middle of the river." He further states that 
the vessels collided "very near the middle of the river," "not qulte in the 
middle of the river, a little more to the west bank, but a good ways off from 
the bank." This latter statement, as to the location of the vessels when they 
collided, Is certainly Incorrect ; the collision took place very close to the west 
bank. As d'Almboe fixed the position of the Esparta at the time of the col- 
lision to be near the middle of the river, when in fact it was near the west 
bank, it Is fair to Infer that she was in the same position relative to the west 
bank at the time of the second signal, when he thought she was in the middle 
or near the middle of the river. In any case, d'Almboe's testimony Is so 
vague and wldely conjectural on ail points, that I can attribute but little 
value to it. Paul Bjorvlg, quartermaster of the Magnolia, says that when 
he flrst saw the Esparta "I had her on the starboard bow." Aad when the 
collision occurred, "we were more over to the starboard land for us. Mr. 
Bjorvlg aiso testified: "I don't know that river so much;" and as regards bis 
observation of the lights of the Esparta, as showlng her position, he frankly 
sald: "I didn't take no notice of it, there were so many officers around m«. 
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I only looked at the wheel ; the captaln told me only to watch the wheel ; that 
is ail you bave to do." I took notice of the wheel; I looked out for the 
wheel so there would be nothing wrong on my side." He did not evea notice 
how far the vessels were apart when Capt. Field gave hlm the final order to 
port the wheel. Solely on the llbelant's testimony, taken in Its entirety, I 
should be forced to conchide that the Esparta actually took the course whlch 
eustom and usage entltled her to take In that reach of the river, and that when 
the collision occurred she was in the précise path whlch it was her rlght, 
and, under the eustom, her duty to take. The claimant's évidence puts thiB 
conclusion beyond question. 

Capt. Arroyo, the pilot on the Esparta, testifles that when he got to Dick 
Wright's Point (on the east side of the river), "I crossed over under Sixty- 
Mile Point (on the west side of the river). That is the customary course of 
ail veseels;" and as he was coming up under Slxty-Mile Point, the Esparta 
was runnîng about 200 or 300 feet from the water's edge; when he got over 
under Sixty-Mile Point, "I straightened up and continued my course along 
the bank, like I always did." When the collision occurred, the Esparta was, 
he should .ludge, within 50 feet of the bank. Capt. W. M. Rose, master of the 
Esparta, says that his ship passed the Ivy just below Dick Wright's Point, 
and then he went to his cabin to read ; he heard the Magnolia give a signal 
of two whistles ; thereupon he rose and went on deck ; "he [Capt. Arroyo] re- 
sponded immediately after he heard the other signal and while he was blow- 
ing I was coming out ; I was on my way out when the signal was given by the 
Efeparta." "We had crossed over the river in the meantime, following along 
the west bank." Harry Long, boatswain, doing second mate's duty on the 
Esparta that night, says that the Esparta was not very far from the west 
bank, was trying to get around the point (Slxty-Mile Point) and was running 
straight wlth the bank. C. Oscar, the seaman of the Esparta on the lookout, 
says that the Esparta was running very close to the west bank when the 
Magnolia biew the flrst and second signais (two whistles), and was right along- 
side the bank when the collision took place. The above testimony establishes, 
I think, beyond any reasonable controversy that the Esparta, from the time 
she came in sight of the Magnolia, up to and at the moment of the collision, 
was at ail tlmes actually and clearly following the course prescribed by eus- 
tom, and which the ofKcers of the Magnolia were bound to anticipate, and did 
iinticipate, she would foUow. 

3. The évidence shows with equal certainty that the customary and proper 
course for the Magnolia to hâve pursued was down the middle of the river, 
and that she was in the middle of the river when she flrst sighted the Mag- 
nolia, and continued in the middle of the river until a short time before the 
collision occurred. The position In the river of the Magnolia, and her course, 
can be most satisfactorlly determined from the testimony of her own offlcers. 
Capt. Field was on deck with Nieman, his flrst mate, and d'Almboe, his second 
mate. The quartermaster, Bjorvig, was in the pilot bouse, at the wheel. 
Thèse four men certainly knew the position and course of the Magnolia better 
than any one else. Capt. Field testifles that, as soon as the Esparta came in 
sight, he gave a signal of two whistles, to which the Esparta gave no answer. 
The vessels were then three miles apart After walting a few seconds, he 
gave a second signal of two whistles. The vessels were then two miles apart. 
That is, the distance between the vessels had diminished by one mile. The 
speed of the Esparta was 10% miles an hour, and the speed of the Magnolia 
was 13% miles an hour. The Magnolia had, therefore, traveled approximately 
7/12 of a mile between the point where the flrst signal was given and the point 
where the second signal was given. As regards the position in the river of 
the Magnolia at each of thèse points, Capt. Field testifles as follows: 

"Q. What was the Magnolla's position In the river as regards the two banka 
at the time you blew the flrst signal of two whistles? A. As near as I could 
judge near the middle ; in the middle, as near as I could Judge. Q. Wtiat was 
her position at the time you blew the second signal of two blasts? A. Same 
position." 

Nieman, the flrst mate, agrées on this point with Capt. Field. Nieman's 
testimony le aa follows: 
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"Q. Were you nearer the east bank or the west bank, when you blew thls 
flrst signal of two blasts, just above Harrls Bayou llght? A. We were about 
right in the middle of the river — as near as I could judge. Q. What was your 
position when you blew the second signal of two blasts? A. Still about in 
the middle of the river." 

Nieman further shows that it was proper and customary for descendlng 
ships to keep in the middle of the river: 

"Q. And at that particular tlme the Magnolia was about in the middle of 
the river? A. ïes, sir. Q. Is it customary for a descending boat at that point 
to come up as near over to the east bank as she can, to run the bend? A. No ; 
not necessarlly. Q. They always keep well out in the middle of the river? 
A. Tes, sir; in the middle of the river, to get the best efCect of the current 
running down. Q. And keep away from the west bank? A. Yes, sir." 

D'Almboe says that, when the ships first came in sight, "She [the Magnolia] 
was right in the middle of the river. Going down, you know, a boat makes 
the best time by keeping in the middle of the river." Bjorvlg makes no state- 
ment, one way or the other, as to the Magnolia's position. The testimony of 
the captaln and of the flrst and second mates of the Magnolia thus demon- 
strates that, when the vessels came in sight, the Magnolia was on her proper 
and customary course, and that she thereafter continued on that course for 
over half a mile, and after she had given two signais to inform the Esparta 
that she (the Magnolia) intended to continue In said course. 

4. The évidence thus showlng that each of the vessels, when they flrst came 
in sight of each other, was in its proper position and pursuing Its proper and 
customary course ; that the signais to continue in thèse courses were given by 
the Magnolia herself ; that the Esparta continued in her proper course till the 
collision ; but that the Magnolia got out of her course and into the course of 
the Esparta, and there came in collision with the Esparta — the inqulry in- 
evltably suggests itself, when, why, and how dld the Magnolia get out of her 
own course and come in collision with the Esparta, while the latter vessel was 
pursuing its proper course? Capt. Fleld's testimony Is that, when the Mag- 
nolia reached Slxty-Mlle Point, he saw the Esparta opposite Dlck Wright's 
Point, three miles down the river. He Immedlately gave the signal of two 
whistles, Indlcating thereby that the Magnolia would go to the starboard of 
the Esparta — that is, would pass between the Esparta and the east bank of 
the river. He says thls signal was not answered, so, after walting a few 
(féconds, he repeated the two whistle signal, when. In hls judgment, the vessels 
were two miles apart. And he says that hls second signal was not answered 
by the Esparta. Although the Magnolia had not, Capt. Fleld déclares, receiv- 
ed any answer to either of her two signais, nevertheless she kept on until a 
few minutes later, she found herself, Capt. Field thought, confronting the Es- 
parta, head on, and in the Esparta's own course. The vessels were then withiii 
a short distance of each other. At différent times Capt. Field estlmated the 
distance separating the vessels, when he supposed he found they were coming 
at each other head on in the same course, at one-quarter, one-half, and three- 
quarters of a mile. Thèse divergent estimâtes only show that Capt. Fleld 
bas no flxed and certain opinion as to the dislance the ships were apart, when 
he concluded they were coming at each other head on. They were so near 
that there was Imminent and alarming danger of a collision, and he had no 
time, or was not in a sufflciently cool frame of mlnd, to estimate, with any 
approach to accuracy, the then distance between the vessels. Pinding him- 
self in thls perlions position, he gave the signal of one blast, which announced 
that he Intended to pass the Esparta on her port side— that is, that he would 
try to pass between the Esparta and the west bank — and he put her helm hard 
aport. The Esparta answered with two whistles, and put hls helm to star- 
board, and the vessels ran together in a few seconds. 

As there is conflict between the account of the matter which Capt. Field 
glves and that which hls ofiicers glve, I will cite the materlal part of this 
testimony in the words of the witnesses. He begins by giving a brief epitome 
of the whole occurrence: "We left the wharf at 7:30 p. m., and proceeded 
down the river. We passed several vessels In the river, and at about 11:10 
p. m. we sigbted the lights of a steamer at about Dlck Wrlght's Point or at 
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Dlck Wright's Point Now, we were then at Slxty-Mile Point, abreast the 
light. I sighted her green llght, and blew "two whistles to pass hlm on hls 
starboard side. Recelving no answer, I blew two more whistles. Stlll recelv- 
Ing no answer, and the vessels changlng thelr positions to head on, I blew one 
whlstle, and ported my helm to pass hlm to port and stopped my englnes. 
Rlght after blowlng four whistles, I stopped and backed, recelving two from 
hlm. Soon after collided with thîs steamer, whicli struck me abont 27 feet 
from the stem on the port bow, turnlng the Magnolia completely up stream, 
when I headed for the bank and foreed the Magnolia np on the bank, under 
the steamer's stem, sald steamer provlng to be the Esparta. That is as near 
as I can get at it." Distance separatlng vessels when flrst signal was glven: 
"Q. How far apart were thèse two ships when you flrst sighted thèse llghts? 
A. As near as I can judge, they were about three miles. Q. Was that at the 
time you blew two whistles? A. Tes, sir." Distance separatlng vessels when 
second signal was given: "Q. How far apart were thèse two boats, the Mag- 
nolia and Esparta, when you blew the second signal of two whistles? A. I 
should judge they were about two miles." Distance separatlng vessels when 
third signal (of one blast) was given: "Q. How far apart were the two boats 
when you blew the signal of one blast? A. I should judge they were about 
three-quarters of a mile, as near as I could tell. Q. How long after blowing 
youT signal of one blast was it before you blew the danger signal? A. I did 
not blow any danger signal. Q. Well, for the moment we wlU call it an alarm 
signal, or a signal of four blasts? A. I should not thlnk it was over two sec- 
onds. * • ♦ Q. How far was the Magnolia from the Esparta at the tlme 
you blew your signal of four blasts? A. Not over a quarter of a mile; that 
is as near as I could judge." Capt. Fleld's statement that not over two sec- 
onds elapsed between the blowing of the one blast signal and the blowing oi' 
the four blasts as an alarm or danger signal Is corroborated by Nieman, who 
says: "Tou couldn!t hardly tell the différence between the one blast and the 
danger signal ; It wâs rlght on top of It ; It was so quick." The distance be- 
tween the vessels was then, wlthln a few feet at most, the same when the 
one-blast signal was given, as when the four-blast danger signal was glven, 
and Capt Field hère estimâtes that distance at not over a quarter of a mile. 
The next citation from Capt. Field's testimony shows that he himself regarded 
the distance between the vessels as belng the same when the one blast signal 
and when the four blast signal was glven: 

"Q. I understood from your answer a few moments ago, you stated at the 
tlme the signal of one blast was glven, you were not more than one-quarter of 
a mile from the Esparta? A. Yes, sir. Q. That is what you testifled to? 
A. Yes, sir. Q. Now, I call your attention to your testimony before the local 
board of Inspectors, glven on the 15th day of November, 1905, during which 
you were asked thls question: 'And about how far apart when the one blast 
was given? A. Half a mile.' Whlch of your statements Is correct? A. That 
answer would be correct Q. Whlch answer there? A. That one there — 'Half 
a mile.'" 

Capt. Fleld thus appears to hâve stated at différent times that when the last 
signal — one blast — was glven, the ships were one-quarter of a mile apart that 
they were half a mile apart and that they were three-quarters of a mile 
apart. I can only conclude that hls Ideas as to the distance the vessels were 
apart when the one blast signal was given are utterly vague, and the merest 
and loosest guess work. I cannot therefore regard Capt. Fleld's testimony on 
thls point as of any serions value in helplng to ascertaln the distance apart of 
the vessels when the last signal was glven. Capt. Fleld's f allure to hear any 
answer to the first two signais glven by the Magnolia: 

"Q. Captaln, at the tlme you blew the flrst signal of two whistles, what an- 
swer did you get? A. None that I heard. Q. At the tlme you blew the second 
two whistles, what answer did you get? A'. None that I heard. Did you get 
any reply? (To the flrst signal.) A. No, sir; not to my hearlng. Q. Did 
you get any reply to that signal? (The second.) A. No, sir, not to my knowl- 
edge ; I did not hear any. Q. Now, I understand that you testifled that you 
got no reply to your first and second signais? A. I heard no reply. Q. Your 
hearlng defeetlve In any way? A Not that I know of. Q. Ever been treated 
for your eyes? A. No, sir. Q. For your ears? A. No, sir." 
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Capt. Fleld's statement that he did not înqulre of the offlcers near hlm wheth- 
er they had beard any reply to the signais and did not remark on the fallure 
to reply. If Capt. Fleld heard no reply to either of the flrst two signais, it Is 
hardly conceivable that he would not hare turned to one or both of the ofiBcers 
standing by him and ask if they had heard a reply or at any rate hâve made 
some remark on such an extraordlaary omission. But he says he dld not. 
His ofiScers and the quartermaster, in substance, contradlct him. 

Capt. Field: "Q. Did you ask any one aboard whether they heard any an- 
swer from the Espartaî A. I did not. * • • Q. Now, then, you say you 
heard no response? A. No, sir. Q. Dld you ask anybody in the pilot house 
whether they heard any? A. No, sir. Q. You made no Inqulrles of the other 
two offlcers? A. No, sir. Q. Or the quartermaster? A. No. sir. Q. Dld you say 
anything to the quartermaster, or to the other two officers standing there. 
about not hearlng the signais? A. Not that I remember. Q. I understood your 
testimony to be that, although, you gave two signais of two blasts each, wait- 
ed a reasonable tlme after each of thèse signais and hearlng no reply, you 
made no Inqulrles of any of your offlcers or crew whether they heard any 
reply? A. I made no Inqulrles. Q. Do you recall the faet that Mr. Nleman, 
immedlately after you had blown your second signal of two whistles called 
out to you, 'Cross-signal; look ouf? A. No ; I do not recall him saying that. 
I do not remember hearlng It. I think he stated that In hIs testimony before 
the local Inspectors." The testimony of the mates, Nleman and d'Almboe, and 
of the quartermaster, BJorvlg, tends to show very conclusively that Capt. 
Fleld's memory was at fault when he gave the testimony just elted. 

Nieman: "Q. Dld the Esparta answer those two blasts (of the Magnolla's 
second signal)? A. They answered with one. Q. You mean you only heard 
one? A. That Is ail I heard. Q. Did you make any comment on that fact? 
A. I told the captain right away: 'You got a cross-signal ; look ont.' Q. Did 
the captain ask you after the first signal of two blasts whether you heard any 
answer from the Esparta? A. No; he had not any tlme to ask, as soon as I 
heard it, I reported It to hlm. Q. No ; I mean the first signal of two blasts 
you gave the Esparta and got no response, so you say ; did you call the cap- 
taln's attention to the fact that you got no response? A. Yes, sir. Q. What 
dld the captain say when you said, 'Cross-signal ; look ouf ? A. He was then 
standing In the pilot house at the tlme, and he went right to the whlstle string 
and blew one whlstle, and then four short blasts, and stopped the englne and 
reversed them as soon as he could." 

D'Almboe: "Q. Dld the captain ask you whether you heard an answer to his 
first signal? A. No; he asked the chief mate. Q. What dld the ehlef mate tell 
him? A. He said he dld not hear any answer." 

Bjorvig: "Q. Just tell the board what you know about it? A. Well, I was 
standing at the wheel, and I saw a steamer coming up the river, and I saw 
his topmast headlight and hls green llght, and I had her on the starboard bow, 
and the captain told me to take hlm a llttle doser, and he blew two whistles 
for him, and I heard the captain say, 'You hear the answer ;' and I said, 'No. 
sir ;' and he said, "I wlU glve him two blasts more,' and then I heard the Es- 
parta's whlstle, and I can't exactly say whether it was one or two — and I 
heard the second mate say, 'What is the matter with that boat, he gave us 
only one blast?' — and then the captain came to the pilot house, and blew one 
whlstle for hlm, and told me to port [the] wheel, and then I got the Esparta 
right ahead, and we got port wheel and his green liglit came over on the port 
bow, and then I heard four whistles — four short whistles — four from us and 
four from the Esparta, and then she came right to us. That Is ail I can say." 

Capt. Fleld's conjecture as to how the Magnolia got out of her course: The 
évidence shows that when the Magnolia gave her flrst and second signais, each 
of two blasts, she was in her proper course in the middle of the river. If she 
had simply pursued this course, there would hâve been no collision nor danger 
of collision. But somehow she got out of her course and went over to the 
west and into or dangerously near the rlghtful path of the Esparta. This 
déviation by the Magnolia to the west was not Intentional, for Nieman testlfles 
that the proper and eustomary course of the Esparta was on the west side of 
the river, and this testimony is strongly corroborated by several other wit- 



296 160 FEDERAL REPORTER. 

nesses, and scarcely called In question by Capt. Fleld. Capt. Fleld was askeS 
if he knew of the custom for vessels comlng up the river to run the points, 
and for vessels descendlng to keep in the mlddle? The captaln was decidedly 
evasive in his reply. 

"Q. What Is the custom In regard to navigatlng the Mississippi river where 
there Is a bend? A. Now, that is a peculiar question which requires a pecullar 
answer. Small vessels usually follow the bend in going down ; also they 
cross from one point to another point comlng up. While some large vessels 
follow thls custom, others keep right straight course, going across from point 
to point, while others keep to the center of the river. Q. Does it dépend upon 
the pllot who is on the ship? A. It dépends a great deal on the pilot; it dé- 
pends on the current, and it dépends on the size of the boat and the speed of 
the vessel. Q. Then, I take it there is no Invariable custom? A. No, sir." 

The libel alleged that "there was a bend in the river at thls particular point, 
and it was a pilot custom for ascending boats to cross to the right bank at 
this point," etc. The défendant, therefore, objected to Capt. Field's testimony 
as being In conflict with the averments of the libel. Capt. Hleld made a re- 
port of the collision to the local Inspectors, and In that report among other 
things, he said: " * » « then he (the Esparta) was at a point known to 
river men as Dick Wright's, and as it was the custom for ascending steamers 
to cross the river from that point to the west bank, I blew two whistles to pasa 
to starboard and astern of hlm, which signal he dld not answer." The cap- 
tain, then, by his own admission unquestionably knew the custom as to the 
course of ascending steamers from Dick Wright's Point to Sixty-Mile Point, 
even though he may hâve had no knowledge of the gênerai custom ail the way 
up. The only essential thing is that he dld know and admits he knew the 
custom governing the Esparta's course in the reach where the collision oc- 
curred. Knowing that custom, he would naturally assume and expect, par- 
ticularly as It flxed the path of least résistance for the Esparta's course, that 
the Esparta would follow her custom-flxed and eonvenient course, until and 
unless she indicated a eontrary intention. This she never dld. How, then, 
dld the Magnolia corne to find herself ont of her own course and over to the 
west in the course of the Esparta? Capt. Fleld was asked to explain this 
change of his vessel's position in the river. To steer the vessel to the west 
side of the river, It was necessary to port the helm. After the captain had 
stated several tlmes that he never ported the helm of his ship until after his 
last signal of one blast, the examinatlon proceeded: 

"Q. How is It then that your ship, between the tlme you blew your flrst sig- 
nal of two blasts, and the tlme you blew your third signal of one blast, had 
worked over to the west bank? A. That is easily understood. You can't in 
the nighttlme tell whether you are In the center of the river or not. She work- 
ed over by the tlme I blew her." This won't do; as ail the libelant's ex- 
culpatory testimony is based on the assumption that the night was dear 
enough to enable the wltnesses to say where the ships were at varlous tlmes. 
And the captain had already testlfled that he could go down the river on a 
dark clear night and tell where he was ail the tlme. "Q. You mean at the tlme 
you blew your two whistles? A. No; I mean from the tlme I blew the one 
whistle to the tlme when she struek, that she had tlme to work over to the 
bank." Thls answer was obvlously given wlthout reflection, for after the 
signa.l of one blast the helm was put hard aport, and this ship was purposely 
steered to the west bank. "Q. How is it she worked over from the middie 
of the river to about one-thlrd of the distance of the west bank, between the 
tlme you blew the first signal of two blasts and the tlme you blew the third 
signal of one blast? A. That might hâve been done by bad steering. Q. Who 
was steering at the tlme? A. The quartermaster." When Capt. Fleld at- 
tributed to bad steering the worklng of his vessel to the west, he tacltly aban- 
doned his flrst suggestion that it was due to the darkness of the night. Not 
only the libel allèges, but several wltnesses testify, that It was a clear night, 
with no moon shining. The principal, if not the exclusive, explanation of his 
shlp's departure from her course on which Capt. Fleld rests Is that she waa 
badly steered. This explanation admits fault in the navigation of the Mag- 
nolia. This fault was ail the greater as Capt. Fleld seems to imply that, not- 
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wltistanding the fact that he heard no answer to his two flrst signais, he stlll 
expected that the Esparta would pursue the customary course of vessels com- 
Ing up the river. 

"Q. Now, when you blew your first signal of two blasts and got no reply as 
you say from the Esparta, what dld you thinlî the intentions of the Esparta 
were? A. My thoughts of his intentions were he was going to keep up the 
same as he was going. Q. Keep up the same as he was going? A. Yes, sir. 
Q. You mean he was going to continue in the same direction he was pointed? 
A. Bxactly. Q. Ton had no doubt as to what he was going to do? A. No. sir ; 
I had no doubt He should hâve answered my signal and kept on his course. 
Q. As he did not answer your signal, what did you think about it? A. Theii 
I blew my second signal. Q. No, what did you think about it. when he did not 
answer your signal? A. I thought he had not heard it. Q. Then, you did not 
know what he was going to do — how he was going to answer? A. I supposée! 
he would answer the same. Q. But you dld not know It? A. I did not know 
it ; no, sir. Q. When you blew your second signal of two blasts and you got 
no reply, what dld you think he was going to do? A. I eould not tell what 
he was going to do. Q. You did not know what he was going to do? A. I did 
not know what he was going to do then." 

While Capt. Field might not know what the Esparta was going to do, 
after he failed to hear a reply to his signais, he had absolutely no ground for 
assumlng that she was going to deviate from her course, or pursue some 
course other and more dlfflcult than that which was usual and customary for 
vessels ascending the river, and which he and his first officer, Nieman, had 
observed that the Esparta was aetually pursuing. The obvions Inferenee from 
the Esparta's silence, if she w^as silent, was that she had not heard the Mag- 
nolia's signais and that she would follow the usual path of vessels coming up 
the river. Assuming that the testimony of libelant's wltnesses — ^that the Mag- 
nolia was in the mlddle of the river when the second signal of two blasts was 
given — is true, it follows that, after the givlng of thls signal, tJie Magnolia. 
through bad steerlng, and not in obédience to any wlsh or purpose of the cap- 
tain, but contrary to his wish and purpose, worked out of her course and went 
to the west Into or very near to the path of the E^sparta. Thls brlngs us to 
the considération of the last problem in the case. 

5. The Magnolia having given two signais to indlcate that she was going 
down the middle or east bank of the river, and then having through bad steer- 
ing, carelessly worked out of her actual and slgnal-announced course, and hav- 
ing corne up suddenly in front or nearly in front of the Esparta, could the 
collision that ensued bave nevertheless been avoided by proper navigation on 
the part of the Esparta ? In other words. though the danger of collision arose 
through the négligence and fault of the Magnolia, would that collision bave 
been avoided if the Esparta had even then obeyed the rules of navigation? 
If the Esparta could. notwithstanding the situation brought about by the nég- 
ligence of the Magnolia, hâve avoided collision after the situation became ap- 
parent to her officere by proper and skillful navigation, she would be liable 
for a collision resulting from her failure to use such proper and skillful sea- 
manship. It makes no différence how or by whom a dangerous situation i» 
created, it is stUl the duty of every one perceiving that situation, and actlng 
with référence to it, to avoid it if he bas time and means to avoid it Say the 
Suprême Court: "This court lias repoatedly held the fault, or even the gross 
fault, of one vessel does not absolve the other from the use of such précautions 
as good judgment and aecomplished seamanship require." The Albert Dumois. 
177 U. S. 2A0, 20 Sup. Ct. 595. 44 L. Fil. 751. Before attemptlng to apply thls 
principle, we must lirst ascertain as accuratcly as possible the exact situation 
In point of physical fact when the Magnolia gave her last signal, Indicating 
that she proposed to change her course from the course indleated by her flrst 
two signais and to pass the Esparta on her port, or west side. 

Position of the Vessels. Capt. Fleld says that, when the one blast signal 
was given. the Espiirta was head on or nearly so; she was showlng "ail 
her lights, red. green. uiul two niusMiend llghts." He had already stated that 
the vessels were three miles apart wlien he gave his flrst signal — two blasts — 
and the Esparta was showlng her green llght ; that they were two miles apart 
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when he gave hls second signal — two blasts, and the Esparta was then stlU 
showlng her green llght and was not showing her red light ; and that they were 
one-Quarter, one-half, or three-quarters of a mile apart when he gave his third 
signal — one blast. Capt Fleld thus makes the distance from the point where 
the second signal was given to the point when the thlrd signal was glven seven- 
twelfths of 1% miles, or seven-twelfths of 1% miles, or seven-twelfths of 1% 
miles— acoordlng to the calculatlon that hls shlp traveled about seven-twelfths 
of the lessened distance between the vessels. In any case, he makes a con- 
sidérable distance between the point at whlch the second signal was glven 
and the point at whlch the thlrd signal was given. Nleman glves a very dif- 
férent account He says when the flrst signal was glven the vessels were 
about three miles apart, and the Esparta was showlng then her green llght : 
that when the second signal — two blasts — ^was glven, the vessels were about % 
mile apart, and the Esparta was then showlng both red and green lights, and 
answered wlth one blast, and thereupon Capt. Fleld at once answered with one 
blast and the danger signal of four blasts. The confllct between the testlmony 
of thèse two wltnesses can be best appreclated by placing thelr Ipslsslma verba 
in juxtaposition. 

Lights Showlng on Esparta When Second Signal was Glven. Capt. Fleld: 
"Q. What lights were showlng on the Esparta when you blew the second signal 
of two whlstles? A. Showlng the same lights, the green llght was showlng 
with a masthead llght and range llght. Q. Was the red llght showingî A. 
No, sir." Of course the vessels could not be dead ahead or head on, or nearly 
so, If only the green llght of the Esparta was showlng. 

Nleman: Says the Magnolia was at Harris Bayou light when the Esparta 
was flrst sighted coming round Dlck Wrlght's Point about 3 miles off. Then. 
"the flrst signal of two blasts was glven by the Magnolia immediately on seeing 
the Esparta." 

So far Nleman and Fleld agrée, the shlps were three miles apart when the 
first signal of two blasts was glven, and the Esparta was then showlng only 
her green llght. Now, as to the second signal of two blasts. 

Nleman: "A. We blew the flrst signal of two whlstles. Q. Did you get an 
answer from the Esparta? A. No, sir; not to the flrst signal. Q. What was 
done on the Magnolia, then? A. We waited the usual time, and then blew 
again two whlstles. Q. DId you get an answer to that one? A. Tes, sir; It 
was answered with one. Q. What was the position of the two shlps at thls 
time? A. We saw both the Esparta's green and red lights, also the masthead 
light. Q. About how far apart were the two vessels? A. Well, then, I should 
judge about half a mile. Q. Then, they were apparently dead ahead? The 
Esparta was apparently dead ahead? A. Yes, sir. * * * Q. What lights 
did you see on the Esparta? A. I saw both red and green lights and mast- 
head lights. Q. What was done on the Magnolia after thls? A. The cap tain 
blew hlm one whlstle and four qulck toots on top of It, and ported hls helm." 

According to Nleman, the vessels were dead ahead. and the Esparta was 
showlng both her red and green lights when the second signal was given. Ac- 
cording to Fleld, the Esparta was then showlng only her green llght. Accord- 
ing to Nieman, when the second signal was given, the vessels were only half a 
mile apart ; according to Fleld, they were then two miles apart. According to 
Nleman, when the Magnolia gave her second signal of two whlstles, the Es- 
parta answered wlth only one whlstle, and thereupon the Magnolia blew one 
whlstle, and ported her helm. According to Fleld, the Esparta did not answer 
the second signal at ail, and he continued his course a considérable distance, 
and then gave a signal of one whlstle. Both Nleman and Fleld agrée that when 
the Magnolia blew the signal of one whlstle the Esparta promptly repUed wlth 
a signal of two whlstles. 

D'Almboe, the second mate, agrées substantlally wlth Nleman as to the or- 
der In whlch the signais were given: "Q. Were there any signais exchangjed 
at that time? (When the shlps flrst came In slght of each other.) A. Yes, 
sir ; I came up there, and when I saw the lights, the captain ordered the chief 
mate to blow two blasts of the whlstle. Q. On the Magnolia? A. Yes, sir 
Q. Were those two blasts blown? A. Two blasts on the Magnolia were blown, 
yes, sir ; I heard them dlstlnctly. The captain blew two blasts, but then we 
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dld not get any answer, and then the captaln ordered the mate to blow two 
blasts more, and then the other vessel blew one blast — the approaching vessel 
blew one blast. Q. How far were those two vessels apart at the time the 
other vessel blew one blastî A. I eould not say. * * * Q. What lighta 
were visible on the Esparta at that time? A. I saw her masthead light and 
green light. Q. At the time the Esparta blew one blast? A. ïes, sir. Q. 
What was done on the Magnolia? A. The Esparta blew one blast, as I tell 
you, then the Magnolia, then the captaln of the Magnolia, blew one blast him- 
self on the Magnolia, then the Esparta answered that with two blasts, and, of 
course, then the captaln of the Magnolia, he blew the danger signal — that Is, 
four short blasts, and stopped both engines, and reversed them full speed 
astem, both engines. Q. Well, now, what lights dld you see on the Esparta at 
the moment she blew thls signal of one blast in response to the second signal 
of the Magnolia of two blasts — ^what light was she showing to you? A. I saw 
ail the lights, then. Q. Of the Esparta? A. Yes, sir. Q. You mean both 
side lights? A. I saw ail the lights." As d'Almboe says, the Esparta was 
then in the middle of the river, he places her where she must hâve been going 
straight agalnst the swiftest part of the current, which was certalnly a sin- 
gular course for the Esparta to talce. Concernlng the lights visible on the Es^ 
parta at the time she answered with one blast, d'Almboe flrst says he saw the 
green light, then says he saw ail the lights. 

Bjorvig's aceount Is extremely gênerai, but he seems to glve the signais In 
the same order as NIeman and d'Almboe. He says: "I was standing at the 
wheel, and I saw a steamer coming up the river, and I saw his topmast head- 
light and his green light, and I had her on the starboard bow, and the captaln 
told me to take him a little doser, and he blew two whistles for him; and 
I heard the captaln say, 'You hear the answer?' and I sald, 'No, sir;' and he 
sald, 'I will glve him two blasts more,' and then I heard the Bsparta's whistle, 
and I can't exacOy say whether It was one or two ; and I heard the second 
mate say, 'What Is the matter with that boat ; he gave us only one blast?' and 
then the captaln came to the pilot house and blew one whistle for Ulm, and^ told 
me, 'Port wheel,' and then I got the Esparta right ahead, and we got port 
wheel and his green light came over on the port bow, and then I heard four 
whistles — four short whistles — four from us and four from the Esparta, and 
then she came rlght to us. That is ail I can say." 

Williams, the englneer of the Magnolia, déclares unequivocally that, when 
the Magnolia gave her signal of two whistles, he heard a reply of two whistles. 
He seems not to know anything of the Magnolia's first signal. But he did hear 
the Magnolia glve one signal of two whistles, the Esparta reply with two 
whistles, and then the Magnolia rejoln with one whistle. "Q. Did you hear 
the Magnolia when she flrst signaled thls shlp, which afterwards turned eut 
to be the Esparta? A. I dld, Q. What signal did she glve? A. Two. Q. 
Dld you hear the Esparta answer that signal? A. I dld, she gave an answer 
of two signais. Q. Did you hear the Magnolia glve any other answerlng sig- 
nais? A. One." 

According to Capt Pleld, the order of the whistles and the distances of the 
vessels from each other were as follows: Flrst Signal: 1. Ships 3 miles 
apart. a. From Magnolia — Two whistles. b. From Esparta — No answer. 
Esparta to starboard of Magnolia. Second Signal: 2. Shli)s 2 miles apart 
a. From Magnolia — Two whistles. b. From ESparta — No answer. Esparta 
still to starboard of Magnolia. Thlrd Signal: 3. Ships either %, %, or % 
of a mile apart a. From Magnolia — One whistle. b. From Esparta — Two 
whistles. c. From Magnolia — Four whistles. Collision. Esparta head on 
with Magnolia. 

According to Nieman, the above table should be as follows: Flrst Signal: 
1. Ships 3 miles apart a. From Magnolia — Two whistles. b. From Esparta 
— No answer. EJsparta' to starboard of Magnolia. Second Signal: 2. Ships 
% mile apart. a. From Magnolia — ^Two whistles. b. From Esparta — One 
whistle. Esparta head on with Magnolia. Thlrd Signal: 3. Shlp practlcally 
same distance as In 2. a. From Magnolia— One whistle. b. From Esparta — 
Two whistles. Esparta head on with Magnolia. 

D'Almboe would agrée with Nleman's table except aâ to distances, about 
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whlch he Is wldely conjectural, and except his two contradlctory statement» 
as to the Bsparta's position at the time of the second signal. Bjorvig, too, 
would agrée with Nleman's table wlth the distances eliminated, and wltli the 
modification that the shlps were net head on until after he had ported his helm 
after the Magnolia had given her third signal of one whistle. Now, which of 
thèse discrepant storles am I to belleveî When the Magnolia gave her second 
signal, were the ships two miles apart, as Field says? or, were they one-half 
a mile apart as Nleman says, with falnt corroboration from d'Almboe? Did 
no answer corne from the Bsparta to the Magnolia's second signal, as Field 
says? or, was there an answer of one whistle, as Nieman and d'Almboe, sayî 
or, an answer of two whlstles, as Bjorvig seems Inelined to admit, and as 
Williams positlvely asserts? When the Magnolia blew her second signal, were 
the ships stlll to the starboard each of the other, as Field says? or, were they 
then head on as Nleman says wlth D'Almboe's half self-contradicted aequies- 
cence? or, were the ships not head on to each other, untll after the Magnolia 
had given her third signal of one blast, and after her helm had been ported, 
as Bjorvig says? Did the Magnolia's signal of one whistle follow In immé- 
diate séquence on her second signal of two whlstles, and the Esparta's answer 
thereto of one whistle or two whlstles, so that thèse signais were practically 
one continuons Interchange, eonsisting of two whistles from the Magnolia, one 
whistle from the Esparta (or two) and lastly one whistle from the Magnolia, 
as Nleman, d'Almboe, and Bjorvig sayî or did the Magnolia, after giving 
its second signal of two whistles, then go two-thirds or three-fourths of a mile 
down the river, before giving her third signal of one whistle, as Field says? 
Finally, how far apart were the ships when the Magnolia gave the one whistle 
signal? Was the distance one-fourth of a mile (1,320 feet) as Field says in one 
place? or one-half a mile, as he says in another place? or three-fourths of 
a mile, as he says in stiU another place? or Is it possible for me to détermine 
from the évidence, wlth even the smallest degree of certalnty, how far the 
ships were then apart? As far as I know, each of thèse witnesses Is equally 
reliable and honest, and they ail had the same opportunitles for observing 
the facts about whlch they testify. They were practically In the same posi- 
tion on board the Magnolia. They were ail naturally under a strong bias to 
exculpate themselves from the charge of négligence in navigating the ship in 
whlch the Président was travellng In thelr charge. I can only say that from 
the conflicting testimony of the witnesses for the libelant, I am unable to dé- 
termine the situation Immedlately preceding the collision, wlth such certalnty 
as to conclude that In that situation the collision could and should hâve been 
avoided by proper navigation on the part of the Esparta. The négligence and 
fault of the Magnolia havlng led to a situation of danger, and one likely to 
brlng about a collision, it was Incumbent on the Magnolia, clearly to prove 
that, notwithstanding thls négligence on her part, It was stlll possible for the 
Esparta to hâve averted the collision. The libelant has furnished no such 
proof ; every act and every f act in the situation is left In doubt. 

6. If Capt. Field was correct in his statement that the Esparta did not 
answer elther of the flrst two signais, and that, after she falled to answer his 
second signal, "he did not know what she was going to do," then he seems 
clearly to bave violated rule 3, of the pllot rules. "If," says rule 3, "when 
steam vessels are approachlng each other, elther vessel fails to understand 
the course or intention of the other, from any cause, the vessel so in doubt 
shall immedlately signlfy the same by giving several short and rapid blasts, 
not less than four, of the steam whistle; and, if the vessels shall hâve ap- 
proached wlthin half a mile of each other, both shall be immedlately slowed 
to a speed barely sufflcient for steerageway until the proper signais are given, 
answered and understood, or until the vessels shall bave passed each other." 
Oapt. Field says that, when the Esparta did not answer his second signal, "he 
aid not know," "he could not tell," what she was going to do. Yet he did not, 
elther immedlately or at any time, glve the signais requlred by rule 3, to 
eliclt a signal from the approachlng ship, and agrée upon a course wlth her, 
but proceeded down the river wlthout slacking bis speed. His omission to 
glve the signais requlred by rule 3 was négligence or recklessness on his part. 
Had he promptly complled wlth that rule, he would no doubt hâve elicited at 
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once an unmlstakaWe answer from the Esparta, and the collision woulfl never 
hâve occurred. And If, at the tlme of the second signal, the shlps were wlthln 
half a mile of each other, as Nleman and d'Âlmboe say they were, then it was 
further Incumbent on Capt Field to slow down to a speed "barely sufflclent 
for steerageway." I thlnk it very probable, from the prépondérance of llbel- 
ant's own évidence, that the distance separating the ships was then less than 
half a mile. Capt. Fleld should therefore hâve slowed up hls boat until he 
had received a proper signal in reply to hls. This, at any rate, was the ob- 
vions and imperative dlctate of prudence in the situation. He could not pos- 
sibly be very certain of the distance on a dark nlght. Expérience teaches us 
ail, landsmen as well as seamen, that there is nothing so difflcult or rather 
so almost impossible as to estimate with any degree of accuracy the distance 
from us of a light In the dark. Articles 2T and 29 of Act Aug. 19, 1890, c. 
802, § 1, 26 Stat 327, 328 (U. S. Oomp. St. 1901, p. 2871), expressly impose 
upon masters the obligation to pay due regard to the exigencies of each par- 
ticular case. 

"Art. 27. In obeying and construing thèse rules due regard shall be had to 
ail dangers of navigation and collision and to any spécial circumstances whleh 
may render a departure from the above rules necessary In order to avold im- 
médiate danger." 

"Art. 29. Nothing In thèse rules shall exonerate any vessel or the ownei' or 
master or crew thereof, from the conséquences of any neglect to keep a proper 
lookout, or, of the neglect of any précaution whlch may be required by the 
ordinary practice of seamen, or by the spécial circumstances of the case." 

By thelr own terms, the rules are not so Ironclad that literal compliance 
with them always exempts from liability, nor does a departure from them al- 
ways entail liability. The action of a master is controlled by the spécial cir- 
cumstances of the case as well as by the rules. Now, in the présent case, the 
Esparta, as Nieman knew and admlts, and as I thlnk Fleld and Bjorvig and 
d'Almboe also knew, was coming up around the west bank; that is, she was 
foUowing an arc of a circle. Every one of the offlcers of the Magnolia knew 
this faet. Her gênerai position and course was to the starboard and west of 
the Magnolia. But the Esparta was hugging the west bank, and therefore her 
course was not a straight Une, but was an arc parallel to the arc of the west 
bank. In foUowing this course, she was bound to reach a point in her course, 
where, for a brief tlme, she would show both her lights to a boat further out 
in the river than she was. But Capt. Fleld ought to hâve known that this 
exhibition of two lights by the Esparta was merely an incident in her foUow- 
ing a circular course around the west bank, and did not indicate any change of 
course by the Esparta. If the Esparta had been approaching hlm on a straight 
course, in which she exhibited only her green light, and had suddenly exhibited 
both lights, he would bave been justified in inferring that the Efeparta had 
changea her course and intended to cross his course on the port side, but in 
the existing situation under the "spécial circumstances" of this case, such 
change of lights by the Esparta was only what was certain to occur at some 
point in her course around the point, and did not warrant Capt. Fleld in sup- 
poslng that the Esparta was changing her course and crossing hlm on hls port 
side. Yet, he seems rashly to hâve jumped at this conclusion, and predpltate- 
ly to bave changed his own course, and plunged across the course of tho 
Esparta, although that course was really to his starboard, as he ought to 
hâve known and properly did generally know. In other words, the Esparta 
was pursuing a course to the starboard and west of the Magnolia, but in this 
course there was a short space in which the Esparta would, while followlng 
the course still necessarily, exhibit both lights. The fact, no doubt, was that 
the Magnolia had for some reason drifted far out of her Intended course in 
the mlddle of the river, and had gotten much nearer the Esparta than the 
oflScers of the Magnolia were aware. While the Esparta exhibited only her 
green light, the offlcers of the Magnolia felt no appréhension, and pald no 
spécial attention, but when the Esparta reached that portion of her circulai' 
course where she exhibited both lights, then she loomed on the vision of the 
offlcers of the Magnolia 'blg as an océan liner,' as Capt. Fleld expresses It, 
«nd for a moment they forgot that the exhibition of two lights by the Esparta 
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was a necessity somewhere In her clrcular course, w^ith the Magnolia driftlng 
Bteadily to the westward, and dld net In the exlstlng clrcumstances Indlcate 
any change of course by her. This mistake was probably conflrmed by the 
fact that Capt Fleld thought he heard only one whistle from the Esparta, and 
such a signal would hâve Indicated that the Esparta had changed her course 
and Intended to pass on hls port slde, but as Bjorvlg recognized, and Williams, 
the englneer of the Magnolia, admlts, and as the wltnesses for the Esparta 
abundantly prove, the signal of the Esparta had been two whistles and not 
one. The évidence, therefore, does not, in my opinion, establish that the Bs- 
parta's course ever was dead ahead wlth the course of the Magnolia, untii 
the Magnolia purposely changed her course from starboard to port, and rush- 
ed suddenly across the course of the Esparta, which the facts of the collision 
show must then hâve been much nearer to the Magnolia than the officers of the 
Magnolia realized. 

Havlng reached thls conclusion, I necessarily find that the situation of the 
shlps did not requlre or justlfy the application of rule 1, which requires vessels 
"approachlng" each other head to head, or nearly so, to give one whistle, and 
each to pass to the port side of the other. The évidence does not show that, 
when the Magnolia gave one whistle and ported her helm, the Esparta was 
"approachlng" her head to head or nearly so. The évidence and Inference 
fairly to be based thereon, show only: (1) That the Esparta was pursuins: 
her proper course along the west bank, following the arc of a clrcle. (2) That 
at some point In this course, and whlle strictly following It, the Esparta would 
exhlblt both her red and green Ughts, without departing from her course, but 
as the necessary conséquence of curvlng wlth the course. (3) That the officei's 
of the Magnolia ought to hâve known thls fact, but seem to hâve forgotten it. 
(4) That the offlcers of the Magnolia forgettlng the real cause and slgniflcance 
of the appearance of two llghts on the Esparta, and incorrectly attributing; 
their appearance to a change of course by the Esparta, assumed the Esparta 
was "approachlng" head on, and acted under thls misapprehension. I am 
satisfled, therefore, that the évidence of the Ubelant shows that the collision 
was brought about solely by the fault of the Magnolia. Thls conclusion !s 
strengthened when the évidence on behalf of the Esparta is further considered. 
It Is évident that no one on the Esparta heard the Magnolia's flrst signal of 
two whistles, glven when the vessels were three miles apart. Ail the wltness- 
es on the Esparta testify that they heard: (1) Two blasts from the Magnolia. 
(2) Two blasts from the Esparta, In immédiate reply. (3) One blast from the 
Magnolia. 

The Esparta was belng piloted by Capt Patrick F. Arroyo, a licensed river 
pllot of long expérience, and thoroughly famlliar wlth the river between New 
Orléans and the Jetties. He bas made several thousand trips as pllot between 
those points. He says: "The Magnolia blew me two whistles." "I Imme- 
dlately answered wlth two whistles." "I should judge, about two minutes 
afterwards, she blew me one whistle and I answered her again wlth two 
whistles." "I immediately blew the danger signal ; I stopped and reversed my 
engines ; I starboarded my helm, to keep her (the Esparta) in the bank — to 
keep her from running into her as much as I could, to give her the whole 
river." The captaln thinks the shlps were one mile apart when the signal 
of two whistles was blown, and about 1,000 f eet apart when the Magnolia blew 
her signal of one whistle. If the Magnolia was going 18i^ miles an hour she 
was going 1,17T feet per minute. And, If the Esparta was going lOM, miles 
an hour, she was going 895 feet per minute. In 30 seconds, the Magnolia would 
advance toward the Esparta 588 feet; and the Esparta would advauce to- 
wards the Magnolia 447, and in 30 seconds it would seem to be hardly possible 
to stop and reverse so as to efCect any serious diminution in the speed of either 
vessel. So, that, if the shlps were 1,000 feet apart, desplte ail they could do, 
they would probably be together In 40 or 45 seconds at most. Bvery witness 
in thls case testifles that the Magnolia's second signal was that she would pass 
to the starboard of the Esparta. AU the wltnesses for the Esparta, Capt. Ar- 
royo, Capt. Rose, C. Oscar, Dr. Preis and Harry Long, testifj' that the Mag- 
nolia gave a signal of two blasts, and the Esparta immediately answered wlth 
two blasts, and then the Magnolia gave a signal of one blast, and that led to 
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the disaster. It Is also shown by the testimony of the Bsparta's witnesses 
that she was rvmnlng about as close as she could get to the west bank. 

The testimony is far from showlng that if the Esparta had agreed to the 
change of course proposed by the Magnolia's one blast at the last moment the 
collision would hâve been avolded. Proof of thls Is obviously Impossible, 
where, as in thls case, ail the data are so largely conjectural. Though the 
évidence scarcely warrants a very positive opinion, I am strongly Inclined to 
belleve that Capt. Arroyo acted with good judgment In throwlng the Esparta 
hard to starboard. If he had not done so, I belleve the Magnolia would hâve 
been struck nearer the stem and probably sunk. At any rate, the Esparta 
was in her proper course, and the Magnolia had signaled her to keep It, and 
she had properly replled to that signal. Then, vrtthout justification, and when 
the vessels were almost on each other, the Magnolia signaled that she In- 
tended to go to port Instead of to starboard as agreed. The Esparta at once 
replled, refusing to change the previously agreed course, as she clearly had 
the rlght to do. And the évidence convinces me that she not only had the 
right, but, ail things considered, it was the safest thing she could do. It was 
then *the duty of the Magnolia to herself adhère to the agreed and customary 
course, but she persisted in attempting to cross on the course to which she had 
unwarrantably changea at the last moment. The Esparta is not to blâme if 
the Magnolia, through bad steerlng, drifted from the agreed course into or 
dangerously near the course of the Esparta, and mlstook the Esparta's signais 
and course. The Esparta committed no fault so far as the évidence shows, 
and she cannot be held llable on the mère unproved hypothesis that if Sihe 
had done something other than what she dld the collision migbt not hâve oc- 
curred. 

The llbel must therefore be dismissed, with costs. 

Rufus E. Foster, U. S. Atty. 

W. B. Spencer and Charles P. Cocke, for appellee. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. On full considération of the évidence, we reach 
the same conclusions as the District Judge, as set forth in his opinion 
found in the transcript. 

The decree of the District Court is affirmed. 



TOMPKINS et al. y. CRBIGHTON-McSHANE OIL CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. March 10, 190a On Behearlng, 

April 3, 1908.) 

No. 1,734. 

1. BVIDEKCE— EXTKINSIC EVIDENCE TO EXPLAIN DEED— IDENTIFICATION OF 

Sdbject-Mattee. 

Where a deed made in 1840 purporting to convey land certlflcates is- 
sued by the Land Commissioners of a Texas county was Inexact and am- 
biguous in Its description, external évidence was admissible to identify 
a certifleate intended to be conveyed. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 20, Elvldence, §§ 2116, 
2117.] 

2. Public LANna— Disposai, of Texas Lands— Validity of Gbant. 

The Texas statute of August 28, 1856 (Pen. Code 1857, art. 244), pro- 
hlbiting any district surveyor from "being eoncerned in the purchase of 
any right, title or interest In any public land lu his own name or in the 
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name of any other person" under penalty of removal from office, a flne,^ 
and exclusion from subsequently holding office, dld not Invalldate the 
title to lands so acquired by a surveyor In violation of its provisions. 

3. Adveese Possession— Title bt Pbesobiption— Texas Statute. 

Under Rev. St. Tex. 1879, art. 3198, aetual and visible possession of land 
only can atford a basls for title by prescription. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adverse Posses- 
sion, §§ 77-Sl, 123.] 

4. EJxecution— Sale— Convetanoe to Puechaseb— Oonstkuction and B3f- 

FECT. 

A sheriff's deed executed in 1848 purportlng to be based on a judgment, 
exécution, levy, and sale, and to convey a Texas land certlflcate, may be 
recelved In évidence as proof of title, although the record of the suit bas 
been lost or destroyed, and is presumptive évidence of the regularity of 
the proceedlngs, and under the décisions of the Suprême Court of the 
State passes title to the certlflcate If such title could hâve been conveyed 
by the judgment défendant 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 21, Execution, §§ 
935-939. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 O. G. A. 478; Union 
Planters' Bank v. City of Memphis, 49 O. 0. A. 468.] 

5. Samb — Texas Land Oebtifioate — Nondeliveet — Sale on Execution 

AOAINST VENDOB. 

Under the law of Texas a land certlflcate issued by authorlty of the- 
state until located is personal property whieh may be transferred, and, 
where a purehaser of such a certlflcate left It In the possession of hls ven- 
dor, a levy upon and sale of the same as the property of such vendor eight 
years afterward passed title thereto as against the prior purehaser. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

6. Teespass to Tby Title— Evidence of Title— Questions fob Juky. 

Evidence introduced by both plaintifC and défendants in an action of 
trespass to try title consldered, and held such as to require the submis- 
sion of the question of title to the jury. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 46, Trespass to Try 
Title, S 66.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

D. F. Rowe and H. N. Atkinson, for plaintiffs in error. 
Stuart R. Smith, Walter J. Crawford, and Léon Sonfield, for de- 
fendants in error. 

Before FARDEE, Circuit Judge, and NEWMAN and SAUN- 
DERS, District Judges. 

SAUNDERS, District Judge. 1. This is an action in trespass to try 
title to a tract of land. The suit was originally brought by John A. 
McShane and John A. Creighton against J. G. Tompkins et al., as 
heirs of one A. N. B. Tompkins. Pending the suit the original plain- 
tiffs transferred their title to the Creighton-McShane Oil Company, 
and that company is, by substitution for the original plaintiffs, now 
the sole plaintiff. For brevity, the Creighton-McShane Oil Com- 
pany, plaintiff in the court below, w'û\ hereafter be designated simply 
as the oil company, or as the plaintiff, and the défendants will be 
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collectively designated as the Tompkins heirs, or simply as the de- 
fendant, and the land in controversy, which is situated in Hardin 
county, Tex., and is minutely described by metes and bounds in the 
pétition, will be designated as the Hawkins survey. Hardin county, 
in which the land in dispute is situated, was formerly a part of Lib- 
erty County. 

2. The pétition after naming the oil company as plaintiflf, and the 
several Tompkins heirs as défendants, avers that on July 1, 1905, 
"the plaintiff was in possession of and owned in fee simple" the said 
Hawkins survey, and "that vvhile so owning and being in possession 
of said land défendants and each of them unlawfully and by force 
of arms entered upon said premises and ousted and dispossessed 
plaintiflf therefrom, and still unlawfully and wrongfully and forcibly 
withhold the possession thereof from the plaintiflf, to their damage 
in the sum of $10,000." The prayer is for citation of défendants 
"and that, on a final hearing hereof, plaintiflf hâve judgment for said 
land and its damages, for the restitution thereof ; for costs of court," 
etc. The answer, first, specifîcally dénies that the défendants "are 
guilty of the wrongs, injuries, or trespasses laid to their charge, or 
any or either of them as complained of in plaintifï's pétition"; then, 
generally, dénies ail the allégations of the pétition, and, finally, "by 
way of cross-action," avers that the défendants are the owners of 
the land in controversy under titles that are now good by prescrip- 
tion, whether they were or were not originally valid. 

3. The record shows the following facts: (a) The board of land 
commissioners of the several counties in the Republic of Texas is- 
sued certificates to persons named therein, declar'ing said persons 
to be entitled to sélect and locate a stated quantity of land, and when 
the proper quantity of land had been so selected, located, and sur- 
veyed, the Land Oflfice issued patents therefor. Thèse certificates 
were sometimes held for years before they were located and patents 
obtained thereunder to specifîcally described tracts of land. It was 
also common for the original certificatee to assign and sell the un- 
located certificate, and a number of transfers of the certificate might 
follow, each successive purchaser acquiring the same right, which 
the original certificatee had, to locate the quantity of land called for 
by the certificate and get a patent therefor. The right of the holder 
of the certificate to sélect, locate, and demand a patent for the quan- 
tity of land called for by the certificate is personal property, and the 
certificate itself is the évidence of that right. Shiflflet v. Morelle, 
68 Tex. 391, 4 S. W. 843. Where the original certificatee had assign- 
ed and sold the certificate, but the assignment was not filed in the 
Land Oflfice, the patent would issue to the original certificatee, "his 
heirs or assigns," though the land was claimed by an assignée. The 
records of the OfiSce also show to whom the patent was sent. 

(b) On February 19, 1838, the board of land commissioners of 
Jasper county -issued to one Benjamin H. Hawkins, certificate No. 
140, entitling him to locate and get a patent for one league and la- 
bor of land. This original certificate has been lost or destroyed, 
though it was filed in the Land OflBce in 1862 and was probably there 
i(» r.— 20 
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in 1868, or even as late as 1878, when the Land Office records hâve 
an entry dated February 25, 1878, stating that a duplicate of the orig- 
inalcertificate to B. H. Hawkins, that had been issued on the theory 
that the original was lost, was canceled, "the original certificate 
having been returned and patented." Both the oil company and the 
Tompkins heirs set up chains of title running back to one Joseph 
Criswell, who, as assignée of Hawkins, claimed the certificate. The 
oil company takes inconsistent and contradictory positions with re- 
gard to the assignment of this certificate by Hawkins to Criswell. 
First, it insists that, as there is no direct proof of, and in its opinion 
not sufficient circumstantial évidence to prove, the assignment by 
Hawkins to Criswell, the title of the Tompkins heirs must fait be- 
cause it does not show even a beginning from Hawkins, whom ail par- 
ties admit to hâve been the original certificatee. But this contention 
is inconsistent with the fact that the oil company itself sets up a title 
purporting to be derived from Criswell, and necessarily therefore 
postulating an assignment by Hawkins to Criswell. Moreover, the 
title that was first bought by McShane and Creighton, who formed. 
the oil company and transferred their rights to it, was the Criswell 
title, supported by a quitclaim of his interest by one of the Hawkins 
heirs. It is not a mattcr of inference that the oil company even now 
relies upon its Criswell title. Their counsel say so in their brief : 

" * • • On the 28th day of Oetober, 1840, Joseph Criswell transferred 
In writing the said certificate to Wm. Hart, through whom défendant In er- 
ror clalms title by valid transfers of said certificate and the land patented 
thereunder." 

And again they say: 

"Joseph Criswell, under whom both plalntlfCs In error and défendants In 
error clalm title to the land certificate," etc. 

Further, the oil company claims partly under a deed from Silas 
N. Johnson, and, to show how Johnson acquired his interest in the 
certificate, the oil company ofifered the deed under which Johnson 
acquired from John Mackechney, and this deed recites "that John 
Mackechney is entitled to this land as the only heir at law of Gilbert 
Mackechney, deceased, said Gilbert Mackechney having bought said 
lands from Wm. Hart, and Wm. Hart from Joseph Criswell, assignée 
of the certificate." The oil company oiïered this deed without quali- 
fication or restriction of any sort, and thereby unequivocally com- 
mitted itself to the assertion that Criswell was the assignée of the 
certificate. Apart from the fact that the oil company is thus estop- 
ped by the title which it asserts itself as coming from Criswell, by 
the récitals of the deed which it oflfered in évidence, and by the déc- 
larations of its own counsel in their printed brief to deny that there 
was an assignment by Hawkins to Criswell, the récitals in deeds 
ofïered by the Tompkins heirs strongly confirm, if they do not posi- 
tively establish, the conclusion that Hawkins did assign the certifi- 
cate to Criswell. In 1840, Criswell, representing himself as owner 
of the certificate^ sold it to Hart, and the oil company's title, through 
a long séries pf Jntermediate çonveyances, ail purporting to trans- 
fer the certificate, descends from this sale of Criswell to Hart. 
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Again, in 1848, under an exécution issued against Criswell, the sheriff 
seized, and sold to one Fitzgerald, the certificate itself, and anncx- 
cd it to his deed. There were a number of successive sales under 
this Fitzgerald title, most of them mentioning the accompanying 
présence of the certificate, until it was finally purchased by A. N. B. 
Tompkins, the ancestor of the présent défendants, and he returned 
it to the Land Office, as shown by the above-cited extract of date 
February 25, 1878, from the Land Office records, and there it seems 
to hâve been in existence till 1868 or 1878. Finally, when the origi- 
nal certificate was located, the entire quantity of land called for by 
the certificate was given under three separate surveys, and the field 
notes of two of them, now in the Land Office records, show that 
they were made "for Joseph Criswell, assignée of B. H. Hawkins." 
The évidence, then, overwhelmingly demonstrates that Criswell was 
the assignée of the certificate, and that he was, at least as early as 
1840, in possession of the certificate and dealt with it as owner. 
After this lapse of time, and in view of the admitted loss or destruc- 
tion of the certificate and the burning of the records of Liberty coun- 
ty and the facts just stated, and as there is no évidence tending in 
the slightest degree to cast suspicion upon the truth of the numerous 
références in old dceds and documents to the fact of an assignment to 
Criswell, it must now be taken that his ownership, as assignée, of the 
certificate, is satisfactorily, though perhaps not directiy, shown, par- 
ticularly as both plaintifif and défendants assert title based on Cris- 
well's ownership. For the purposes of the case, and in testing the 
titles of both parties, Criswell must, then, be treated as the owner of 
the certificate by assignment from Hawkins. 

It will be as well hère to notice the contention of the oil company 
that it acquired the légal title to the survey from the heirs of Benj. 
H. Hawkins, and relies upon the title so acquired as the paramount 
légal title. The évidence shows that John R. Mackechney purchased 
from John Mackechney, and John Mackechney inherited as sole heir 
from Gilbert Mackechney whatever rights Gilbert Mackechney acquir- 
ed under the sale to him by Wm. Hart in 1846. But the entire évidence 
in the case, whether ofïered by the défendant, or by the plaintiflF in 
opening his case, or by the plaintiff on rcbuttal, now shows as just point- 
ed out that Benj. H. Hawkins had assigned the certificate to Jos. Cris- 
well. Therefore Hawkins' heirs inherited from him no rights in or to 
the certificate, and conveyed no rights in or to it by their deeds of sale 
to John R. Mackechney, of date July 10, 1888, and to Brown-Creigh- 
ton, of date October 22, 1901. It makes no différence at what stage 
of the trial, nor by whom, the évidence showing that B. H. Hawkins 
had assigned to Jos. Criswell was offered. Nor does it matter that 
this évidence is wholly or largely circumstantial. That évidence is 
now in the record, and must be given ail the weight to which it is 
entitled, and must hâve ail the conséquences which properly resuit 
therefrom upon the rights of the parties. As then this évidence shows 
that the Hawkins heirs had no title of any kind to the certificate, the 
deeds from thèse heirs could not and did not convey to the oil Com- 
pany or its authors the paramount légal title, nor any title whatsoever 
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thereto. The deeds from the Hawkins heirs to the authors of the oil 
company's title must therefore be wholly laid out of the case, and the 
oil Company must establish, if it can, that it now owns, through suc- 
cessive transfers running back to Criswell,, the title to the certificate 
and to the lands patented thereunder. The inquiry is thus reduced 
to the détermination of the question. 

In whom is the Criswell title to the certificate and to the land pat- 
ented thereunder now vested? Is it in the oil company? Or is it 
in the Tompkins heirs? To answer this question, the two chains of 
title coming from Criswell must now be investigated and compared. 
For convenience, the chain under which the oil company claims may 
be referred to as the Criswell-Hart-Mackechney chain; and the 
chain under which the Tompkins heirs claim, as the Criswell-Fitz- 
gerald-Tompkins chain. 

1. Criswell-Hart-Mackechney Chain of Title. On October 28, 1840, 
for a stated considération of $5,000, Criswell sold a number of land 
claims to one William Hart. Among them was one described as 
"the headright of H. B. Hawkins for one league and labor of land." 
Thèse words certainly do not in themselves describe the certificate 
No. 140 issued by the board of land commissioners of Jasper county 
on February 19, 1838, to B. H. Hawkins. But the oil company con- 
tends that "H. B." is merely a transposition of "B. H." and "head- 
right" is the équivalent of "certificate," and that the records show 
that "but one land certificate was issued by the board of land com- 
missioners of Jasper county, Tex., and that was No. 140, to Benj. 
H. Hawkins, and that no league and labor certificate of the first class 
was ever issued by the state to H. B. Hawkins." This incident in 
the sale from Criswell to Hart only shows, as most of the other 
deeds in this record also show, how loose and inexact in those fîmes 
were the descriptions of the thing sold, and how it may become nec- 
cssary to resort to external facts to correct or supplément the de- 
scription as given in the deed so as to identify the thing. In view of 
the facts external to the deed, and despite the ambiguous and inac- 
curate description in the deed itself, there is no doubt but that what 
Hart sold was, as counsel for the oil company contend, in fact certifi- 
cate No. 140 issued to B. H. Hawkins on February 19, 1838. 

In this deed from Criswell to Hart there is no statement that Cris- 
well delivers to Hart the certificates, or deeds to the certificates, 
which he purports to sell. It is entirely consistent with the terms 
of the act to infer that the certificates or deeds therefor were not de- 
livered to Hart. This deed from Criswell to Hart was never recorded. 

On August 1, 1846, Wm. Hart sold to Gilbert Mackechney a num- 
ber of land claims, and among them "the headright of H. B. Haw- 
kins for one league and labor of land." The remarks in the forego- 
mg paragraph upon the description of the thing sold apply with equal 
force to the description in this deed. Recordation of this deed was 
made in several counties ; in Sabine county on October 7, 1863 ; 
in Bee county on September 5, 1877 ; and in Hardin county on 
March 5, 1878. In the latter part of 1853, Gilbert Mackechney seems 
to hâve become aware that he did not hâve in his possession either 
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the certificate to B. H. Hawkins, or any deed therefor. He there- 
upon proceeded to advertise this certificate as lost, and, after the a.d- 
vertisement had been made, he then made an affidavit averring the 
loss of the certificate and his advertisement therefor, and on the basis 
of this advertisement and affidavit he applied for and obtained from 
the Land Office a duplicate certificate in Heu of the lost original. The 
advertisement includes certificates of other claims, also acquired un- 
der the above deed from Hart. The advertisement, se far as it re- 
lates to the Hawkins certificate, is as follows : 

"Lost Land Certificates. 

"The headright certificate of B. H. Hawkins for one league and labor of 
land, No. 140 dated February 19, 1838, issued b,y the board of land commia- 
sloners for Jasper county, * * • which, if not found within 90 days from 
this date, I shall niake application to the proper authorities for dupUcates. 

"Oct. 6, '53. Gilbert Mackechney." 

The affidavit reads thus: 

"Gilbert Mackechney being duly and r^ularly swom on oath déclares that 
he was the just owner of the following land claims, viz.: the headright 
certificate of B. H. Hawkins for one league and labor of land. No. 140, dated 
February 19, 1838, issued by the board of commissioners of Jasper county 
* * * ; that he bas never sold, allenated, or transferred the same in any 
manner ; that they hâve been lost, and that, since lost, he has neither known 
or heard of the same ; and that he has caused notice of the loss of said cer- 
tificates to be published in the San Augustine Herald, a newspaper publlshed 
In San Augustine county, and the one nearest the résidence of this affiant, 
for the time required by law. 

"Swom to December 14, 1853. Gilbert Mackechney." 

On filing the above advertisement and affidavit in the Land Office, 
a duplicate certificate was, on May 8, 1854, issued to Gilbert Mac- 
kechney, declaring him to be thereunder entitled "to ail the benefits 
granted in said original certificate." It will be observed that Mackech- 
ney nowhere asserts, either in his advertisement or in his affidavit, 
that he ever did hâve possession of the certificate, or that he lost it. 
He merely says that the certificate has been lost; he does not say 
by whom. After obtaining this duplicate certificate Gilbert Mack- 
echney took no action upon it for more than 30 years. Then, on 
November 7, 1874, he procured the survey of a tract of land in Bee 
county. He filed this survey, and demanded a patent, and this de- 
mand by him for a patent to the land covered by his survey develop- 
ed the fact that the original certificate had been returned to the Land 
Office in 1862, and that three patents had issued for three tracts of 
land in satisfaction of the original certificate ; one in 1862, one in 
1863, and one in 1868. Thereupon Mackechney's duplicate certificate 
was marked across the face, "Canceled, the original having been re- 
turned and patented February 25, 1878." The records of the Land 
Office showed then, as they show now, that the patents issued under 
the original certificate had been sent, at the date of their issuance. 
to A. N. B. Tompkins, and, as he was a district surveyor, Mackech- 
ney could easily bave reached him and ascertained from him who 
it was that claimed the title to the original certificate and to the lands 
patented under the original certificate. 
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Gilbert Mackechney died in the early part of 1877, and by his will, 
offered for probate on April 2, 1877, and probated May 21, 1877, he 
made his brother John X. Mackechney his sole legatee. On December 
21, 1887, more than 10 years after he had probated his brother's will, 
more than 33 years after the duplicate certificate had issued, and 
nearly 10 years after that duplicate certificate had been canceled, 
John Mackechney appointed Silas M. Johnson his attorney in fact 
"to clear the title to the B. H. Hawkins headright of one league and 
one labor of land situated in Hardin and Liberty counties, Texas," to 
which John Mackechney déclares he is entitled "as the only heir at 
law of Gilbert Mackechney, deceased, said Gilbert Mackechney hav- 
ing bought said lands from Wm. Hart and Wm. Hart from Joseph 
Criswell, assignée of the certificate." And, in considération of the 
services to be rendered by Johnson (in clearing the title), John Mack- 
echney conveyed to him one-third undivided interest in the said Haw- 
kins league. This appointment of Mr. Johnson "to clear the title to 
the B. H. Hawkins headright" shows that Mr. Mackechney knew that 
his title was not clear, but that it was, on the contrary, in dispute, and 
that it was claimed by the person, whoever it was, that had located 
and patented the original survey. The record does not show that Mr. 
Johnson ever took any steps whatsoever "to clear the title" except 
by procuring a quitclaim from Peter M. Hawkins, one of the grand- 
children and heirs of Benjamin H. Hawkins, to his interest in the 
Hawkins survey. This step was inconsistent with the title as given 
in the deed to Johnson himself, wherein it is declared that John 
Mackechney, who conveyed to Johnson, claimed title as the sole heir 
of Gilbert Mackechney who "bought said land from William Hart, 
and William Hart from Joseph Criswell, assignée of the certificate." 
This transfer from Hawkins, so far from clearing the title, tended 
to involve it in still greater obscurity by casting suspicion upon the 
very title which Johnson himself had taken. 

Johnson and John Mackechney, on February 7, 1888, conveyed their 
interest to John R. Mackechney. This deed was recorded on February 
11, 1888, in Hardin county. John R. Mackechney seems to hâve 
reconveyed on February 9, 1888, a one-third undivided interest to 
Silas M. Johnson by deed recorded February 11, 1888, and, by two 
deeds executed on February 27, 1890, John R. Mackechney and Silas 
M. Johnson conveyed their entire interest in the matter to P. S. Watts 
and John P. Irvine. Thèse latter conveyed their interests to John A. 
Creighton, Herman Kountze, and John A. McShane, by deed execut- 
ed October 6, 1894. During ail this time nothing had been done or 
attempted towards "clearing the title" claimed by the heirs of Gil- 
bert Mackechney. McShane, Kountze, and Creighton, by a séries 
of conveyances, finally transferred the property to the Creighton- 
McShane Oil Company on April 3, 1906. So much for the Criswell- 
Hart- Mackechney title on which the oil company relies. It remains 
to examine the Criswell-Fitzgerald-Tompkins title, on which the 
Thompkins heirs rely. 

2. Criswell-Fitzgerald-Thompkins Chain of Title. On November 
18, 1848, W. L. Rogers, sherifif of Nueces county, executed an offi- 
ciai deed of sale wherein he declared that under a judgment of a jus- 
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tice's court against Jos. Criswell he had seized and sold to one Ed- 
ward Fitzgerald "a certain certificate for land pointed out by the 
plaintiff as the property of Joseph Criswell, which is hereafter de- 
scribed and set forth * * * sajd Jand certificate herein described 
and set forth, containing one league and one labor of land, issued by ' 
the board of land commissioners of Jasper county on the 19th of Feb- 
ruary A. D. 1838, to Joseph Criswell, assignée of Benj. H. Hawkins, 
and numbered 140, which is hereto attached and made part of this 
instrument by référence. * * *" The above description is er- 
roneous in stating that the certificate was issued to Joseph Criswell; 
it was in fact issued to Benj. H. Hawkins, and, after being so issued, 
it was then assigned by Benj. H. Hawkins to Joseph Criswell. But 
ail the other items of the description are correct, and fully identify the 
certificate as the one issued to B. H. Hawkins. The admission which 
the counsel for the oil company offered to cure, the incorrect descrip- 
tion of the certificate in the sale from Criswell to Hart, and in the 
sale from Hart to Gilbert Mackechney, serves equally to correct 
the description in the sheriff's deed to Fitzgerald, and to identify the 
certificate as the Hawkins certificate. There are wax marks in the 
margin of this sherifif's deed which show that a paper was once at- 
tached thereto. This was probably the certificate which the deed dé- 
clares was attached. Fitzgerald sold one-half of the certificate to 
Manning, and Manning sold it to Durst, and Durst to E. A. and R. 
I. Palmer. Then the Palmers sold the entire certificate to Nevill, 
and Nevill sold it to A. N. B. Tompkins, who was the father or 
grandfather of the (Refendants. It does not appear how the Palmers 
came to own the entire certificate, but it is shown that Manning by 
suit compelled Fitzgerald, or his heirs, to transfer to him the entire 
certificate. A. N. B. Tompkins acquired the certificate on March 
23, 1859. He proceeded at once to cause surveys to be made for three 
tracts of land, in the aggregate covering the amount of land call- 
ed for by the certificate. The survey for the tract now in controversy 
was made on April 21, 1859, less than a month after Tompkins had 
purchased the certificate. But he does not seem to hâve filed this 
survey in the Land Office till May 12, 1862. On this survey and 
on the surrender of the certificate a patent issued on June 30, 1862, 
"to Benjamin H. Hawkins his heirs or assigns." As Benjamin H. 
Hawkins had assigned the certificate to Jos. Criswell, neither he nor 
his heirs took anything under the patent, which necessarily inured 
to the benefit of Criswell and his assigns. With the issuance of 
the patent, the légal situation changed. The certificate was merged 
in the patent, and a tract of land was conveyed and delivered by the 
State in discharge of its obligation and promise in the certificate. 
Tompkins no longer held the state's promise to give land; he held 
the land itself. He was in possession claiming to be owner, and his 
claim was based upon ownership and possession in good faith of the 
Hawkins certificate. There is not the slightest évidence tending to 
show that Tompkins suspected or had any reason to suspect that his 
title to the certificate was not perf ect . The oil company contends 
that the deed to Tompkins was a mère nuUity because of a provision 
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in a Texas statute of date August 28, 1856, which forbids district 
suryeyors from "being concerned in the purchase of any right, title 
or interest in any public land, in bis own name or in the name of 
any other person," under penalty of removal from office, and fine not 
exceeding $500, and exclusion from subsequently holding any other 
office under the state. Pen. Code 1857, art. 244. The statute does 
not annul the title acquired by the district surveyor, but only sub- 
jects the surveyor to severe penalties in case he acquires title to any 
public land. The title of Tompkins cannot then be regarded as void 
on this ground. 

Tompkins having thus, as he supposed, transformed the certificate 
entitling him to land into the land itself, we must now see what he 
did in the matter of taking possession of the land patented under 
the certificate. The évidence on this point is meager. In regard to 
the taxes it is shown that the Hawkins survey was assessed or ren- 
dered for taxes to A. N. B. Tompkins for the years 1860 to 1872, 
both inclusive, and for the year 1876. And there is testimony going 
to show that Tompkins paid the taxes for some of thèse years at 
least, possibly for ail. One of the heirs remembers having seen re- 
ceipts for taxes on the property, but he does not remember how many. 
One witness, Morgan Rye, testifies that in 1868 A. N. B. Tompkins 
offered to sell him this tract of land. He went with Mr. Tompkins 
and looked at the land, but did not like to locate on it. He says, "It 
was heavily timbered in some places, and in others it was marshy, 
with a pin-oak growth of timber." He also testifies that "in 1877 A. 
N. B. Tompkins came to me and wanted to borrow some money. He 
claimed to own this land and other tracts, and wanted to mortgage 
them to me and borrow some money." J. G. Tompkins, a son of A. 
N. B. Tompkins, testifies that his father claimed to be the owner of 
the Hawkins survey ever since he could remember. He says that he 
and his father were on the land when he was 13 or 13 years old, and 
his father pointed out to him some of the corners and told him that 
that was the Hawkins tract and that he owned it. He has heard his 
father say a number of times that he owned the Hawkins land. O. 
J. Delano, another witness, states that he knew that Tompkins claimed 
to own the Hawkins survey in 1876, and at that time Tompkins sold 
him and his sister, Mrs. Haralson, a part of this survey containing 
320 acres for $320. He says : 

"When I bought the land I did not go to the records to see whether I had 
title to It. Mr. Tompkins asserted title to the land, and told me It was his; 
and that Is ail I know about It" 

The deed from A. N. B. Tompkins to O. J. Delano and his sister, 
Mrs. Eliza Haralson, duly recorded for 320 acres of the Hawkins sur- 
vey, was oiïered in évidence. Mrs. Haralson sold her half of the 
320 acres to Dr. W. P. Callen, who still has it. He says he has 
claimed the land ever since he had it. A witness for the plaintifïs 
testifies that he knew A. N. B. Tompkins and his children well, and 
never heard them claim title to the land until lately; "that country 
was a pretty wild country until late years. There was no occasion 
to know who were the landowners. At that time the land was not 
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regarded as valuable for a long time." He also adds that "he did not 
know who owned large tracts of land in the country. I did not know 
anything about the ownership of land, and did not care anything 
about it. For the past 4 or 5 years it has been pretty well known 
who owned land in that country." Another witness for the plaintiflfs, 
W. W. McConnico, sheriff and tax collector for Hardin G>unty, 
testifies regarding the land as follows: 

"I hunted over that survey from 1868 to 1881. No one had Uved on the land 
up to 1881. The Hawklns survey is the biggest part of the 'Big Thlcket' I 
do not think flfty acres could be found on the whole survey that could be 
cultivated." 

Several witnesses prove that the heirs of A. N. B. Tompkins hâve 
claimed to be the owners of the land since his death. In 1904 thèse 
heirs placed one Lott in possession as tenant, and he is still in posses- 
sion of the land. It was unoccupied and had been unoccupied for 
several years at the time that Lott went on it in 1904. 

The land covered by the Hawkins survey seems to hâve been marshy 
and uncleared, and, for the most part, uninhabitable. The timber 
on it had no value, and the land seems to hâve had no appréciable 
value for any purpose. Tompkins did not clear the land, nor did he 
inclose it, nor did he put a tenant upon it. Ail that he did was to 
speak of the land as his own, to sell a part of it, to hâve the tract 
assessed to him on the assessment rolls of the county, and to pay the 
taxes on it. His heirs put no one in possession of the land until the 
year 1904. In the meantime the plaintiffs had put a tenant on the 
land in 1901, who occupied it for 12 or 18 months and then volun- 
tarily abandoned it. Under thèse circumstances the défendants can- 
not claim title by prescription. There was no such "actual and visible 
appropriation of the land," as was required under article 3198 of 
the Revised Statutes of Texas (1879), to set the statute in motion so 
as to give rise to a prescriptive title. It is also well settled in Texas 
that "an adverse possession of the certificate, no matter how long con- 
tinued, does not operate as an assignment of the certificate or of 
the right to the land of which it is the évidence." Sayles' Real Es- 
tate Laws of Texas, vol. 1, art. 293, and authorities there cited. Tom- 
kins, therefore, cannot claim ownership of the certificate under a pre- 
scriptive title. 

Putting eut of considération the défendants' claim to title by pre- 
scription, we must next détermine whether the défendants hâve title 
to the land in controversy, or had title to the certificate, in any other 
way. As we hâve seen, the Tompkins title cornes from an alleged 
sheriff's sale of the certificate itself in 1848. It is admitted that the 
record of the suit in which the sheriff's sale took place has been lost 
or destroyed. Ail that remains of that suit is the sheriff's deed to 
the certificate. The sheriff's deed, under thèse circumstances, may be 
offered without offering the judgment and the writ of exécution is- 
sued thereunder in support of the deed. A party cannot be bound 
to produce what has confessedly been lost or destroyed, and after the 
lapse of so long a time the case is a proper one for the application of 
the maxim "omnia prsesumuntur rite acta." It may therefore be 
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assumed that the , judgment was regularly obtained, and that exécu- 
tion regularly issued thereunder. The sheriff's deed shows that un- 
der this exécution the original certificate "was pointed out to me as 
the property of Joseph Criswell." The deed does not state who point- 
ed out the certificate, nor does it state that the certificate was in 
the possession of Criswell when it was pointed out to the sheriff. As 
it would hâve been irregular for the sherifï to seize property belong- 
ing to any one but the défendant Criswell, and as in the ordinary 
course of business the defendant's property was most likely to be in 
his own possession, it may be assumed that the certificate was so situ- 
ated with respect to possession and apparent ownership, as to jus- 
tify the sheriff in seizing it as the property of Criswell, the défend- 
ant in exécution. 

Under the presumption of the maxim "as to the regularity of judi- 
cial proceedings," we thus hâve an apparently regular judicial sale of 
the certificate as the property of Criswell. The case of Barker v. 
Swenson, 66 Tex. 407^11, 1 S. W. 117, the Suprême Court of Tex- 
as say: 

"It is saîd that a land certificate may be sold under exécution, or In course 
of an administration, and that the right to acquire land under It wiîl pasa to 
the purcJiaser, and thls is true ; but it is upon the theory that the certificate 
symbollzes the right, which Is the tWng sold in such cases, as Is It when the 
owner of such certificate makes a voluntary sale." 

There is no évidence which positively shows, either that the certifi- 
cate did get back into Criswell's possession, or how it got back into 
his possession. But in view of the fact that, eight years after he had 
ostensibly sold it, it was seized as his property, it may fairly bc pre- 
sumed that it was in his possession when seized. This may be so if 
we assume that Hart did not actually take possession of the certifi- 
cate when he purchased it from Criswell, but that he left it in Cris- 
well's possession. And he might hâve been willing to leave it in 
Criswell's possession for a number of reasons. Just such a case seems 
to hâve occurred in Baggett v. McKenzie, 28 Tex. 581. Baggett ac- 
quired a certificate from Watson but left it in Watson's possession, 
and Watson sold it to McKenzie. The Suprême Court of Texas say 
(page 583 of 28 Tex.) : 

"He [Baggett] left the certificate subject to the eontrol of Watson, and ean- 
not complain if thereby he bas lost interest in it, which he mlght otherwise 
bave asserted. If his title bond gave Baggett an interest in the certificate, 
had he exercised the slightest diligence or reasonable prudence, he would hâve 
had it duly authenticated and deposlted in the General Land Office, wlth the 
fleld notes of the survey, and thus hâve prevented Watson from lifting It 
from the land, or procuring the unlocated balance of the certificate which he 
sold to McKenzie. Havlng falled to do this, he must be postponed to the sub- 
séquent purchaser, who In good falth haa acqulred the better rlgbt to the cer- 
tificate." 

As the law assumes fair and honest dealing until the contrary is 
proven, it is fair to présume that Criswell's possession of the certifi- 
cate was with the consent of his vendee. In this situation the vendee, 
having left the certificate in the possession of the vendor, and that 
possession having continued more than two years, the voluntary sale 
by the vendor himself or the forced sale by a creditor of the vendor, 
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would carry the title to the certificate. We therefore consider that 
the title to the certificate passed at the sheriff's sale. And this as- 
sumption is justified by the long inaction of Gilbert Mackechney, 
who then had the adverse title to the certificate. He purchased the 
certificate in 1846. It is not shown that he ever had actual possession 
thereof. He advertised it as lost in 1853, and procured a duplicate 
certificate in 1854. Instead of at once locating this duplicate certifi- 
cate, he lay by and did nothing for over 20 years, and neither he 
nor his heir or assignée did anything to develop or attack the adverse 
title of the Tompkins heirs during the next 25 years. This long 
delay casts a serions suspicion upon the validity of the Mackechney 
title. On the other hand, the comparative promptness with which 
the opposing title was asserted by Tompkins indicates that the holders 
of that title were confident in its validity, and did everything that was 
likely to challenge contest by any opposing claimant. 

Ail of thèse facts should hâve been submitted to the jury, and as 
the record is now before us under a peremptory instruction to the 
jury to find for the plaintiff, we hold that thèse facts establish the title 
in the défendant. The case should hâve been submitted to the jury un- 
der proper instruction, and coming to us on the entire record we find 
that the verdict should unquestionably bave been for the défendants. 

The judgment must therefore be reversed, and the case remanded 
for a new trial, with instructions to the lower court to proceed in ac- 
cordance with the views herein expressed. 

On Rehearing. 

PER CURIAM. The last two paragraphs of our opinion in this 
case filed March 10, 1908, are stricken and withdrawn, and in lieu 
thereof the following is substituted: 

On the trial in the court below the trial judge of his own motion 
gave a peremptory instruction to the jury to find in favor of the 
plaintiffs. This, under our view of the évidence and the legitimate 
conclusions to be drawn therefrom, was clearly erroneous. The case 
should hâve been submitted to the jury under instructions covering 
the legitimate presumptions which arise on the facts developed by the 
évidence and as outlined in this opinion. 

The judgment of the Circuit Court is reversed and the cause is 
remanded, with instructions to award a new trial and thereafter pro- 
ceed in accordance with law and the views herein expressed. 
. And as thus amended we are satisfied with our décision of the case. 
The pétition for rehearing is denied. 
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CUMBERLAND TELEPHONE & TELEGRAPH CO. T. KBLiLY. 

(Circuit Court of Appeals, Slxtb Circuit March 17, 1908.) 

No. 1,741. 

1. Telesbafbs and TELEPHONES— Quabi Public Cobpobationb— Disorimika- 

XION. 

Both téléphone and telegraph companles are engagea lu a quasi public 
service, and hence. wlthout regard to statute, are required to serve the 
publie wlthout partlality or discrimination. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 45, Telegraphs and 
Téléphones, § 21.] 

2. Same— State Statutes. 

Acts Tenn. 1885, p. 122, c. 66, § 11, provides that every gênerai télé- 
phone Company dolng business withln the state, shall supply ail appllcants 
for téléphone facilities, wlthout discrimination or partiallty, provided they 
comply with the reasonable régulations of the company, which shall not 
imjKise any condition or restriction on any such applleant not Imposed 
Impartially upon ail persons or companles In like situations, nor shall 
such company dlscrlmlnate agalnst any Indlvldual or company engagea in 
lawful business, by requlrlng, as a condition for furnishlng such facili- 
ties, that they shall not be used in the business of the applleant or other- 
wlse, under penalty of $100 for each day the company continues such dis- 
crimination and refuses such facilities, after compliance or ofCer to com- 
ply wlth the reasonable régulations, and time to fumish the same bas 
elapsed. Held, that such act is directed only against discrimination, giv- 
ing a new remedy, and imposlng severe penalties, and was merely declara- 
tory of the common law. 

îi. Statutes— Construction. 

Where a statute in gênerai terms la merely déclarative of the common 
law, or an afflrmance thereof, It should be construed as near to the rule 
and reason of the common law as may be, and by the course which the 
common law observes in other cases. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 44, Statutes, { 301.] 

4. TELEPHONES— Disoeimination— Penalties. 

Where, in an action for statutory penalties agalnst a téléphone company 
for discrimination, prohibited by Acts Tenn. 1885, p. 122, c. 66, § 11, the 
court charged that, in determlnlng whether discrimination existed as 
against plalntiff in the territory where he was sltuated, the jury could 
only look to the situation In that locallty, and détermine whether the com- 
pany furnished other men on application for service, when their cabl» 
Unes were flUed, and that the company could not exercise its discrétion 
to furnish one class of cltizens or one citizen, and deny others, an instruc- 
tion that if two appllcants for service were In the same business, and 
one was granted service and the other not, that would constltute dis- 
crimination, was objectionable, In that it was not also based on the as- 
sumption that the appllcants were "similarly situated." 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 45, Telegraphs and 
Téléphones, §§ 16, 18, 21.] 

5. Same- Chakacteu of Service. 

Défendant téléphone company, belng required to place its wlres in th» 
business portion of a clty in conduits, maintalned direct and party Une 
service, the wires belng carrled in cables from the central exchan^e to 
différent division points in the clty, and thence on pôles to the various 
téléphones wlth which they were connected. When the wires carried in 
each cable were ail in use, new i)atrons could not be supplled with direct 
service untu another cable could be constructed and carrled to a point of 
distribution, or until some pair of wires in the cable became vacant by tha 
téléphone belng given up. The practice of tbe company was also to serve 
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applicants In the order of thelr application. Held that, where the cable 
leadlng to plaintiff's district was full when plaintiff applled for direct 
service, the fact that other patrons for party line service In plaintiff's 
district were furnished service prior to plaintiff, did not constltute a dis- 
crimination against hlm. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 45, Telegraphs and 
Téléphones, §§ 16, 18, 21.] 

6. Same— Enlargement of Plant. 

Téléphone companies are under a gênerai common-law obligation to 
supply reasonably adéquate facilities, which obligation may be enforced 
by compelling the enlargement of the plant, but this duty Is not so far ap- 
plicable to "Acts Tenu. 1885, p. 122, c. 66, S 11, requlrlng téléphone com- 
panies to furnish facilities vpithout discrimination and imposing severe 
penaltles, as to require a departure from the company's nsual custom in 
the service of patrons, and an increase of the company's cables for the 
purpose of serving an applicant whose application could not be imme- 
diately complled with because the company's cable runnlng to his dis- 
trict was full. 

7. Same— Spécial Connections. 

Where a téléphone company's cable, leadlng to plaintiff's district, was 
full, so far as direct service was concemed, at the tlme plaintiff applled 
therefor, the téléphone company was not chargeable with discrimination 
for failing to give plaintiff' service by Indirect and exceptional means, con- 
trary to custom, and only resorted to In case of urgent necesslty on a 
spécial application, plaintiff not having brought himself within the condi- 
tions under which such connections were allowed. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

This was an action to recover statutory penaltles under chapter 66, | 11, 
p. 122, Acts Tenn. 1885. That act Is one granting certain privilèges to tele- 
graph and téléphone companies "and prohibitlng discrimination between 
patrons." The eleventh section is in thèse words: 

"Bvery téléphone company doing business within this State, and engaged in 
a gênerai téléphone business, shall supply ail applicants for téléphone connec- 
tion and facilities without discrimination or partiality, provided such ap- 
plicants comply or offer to comply with the reasonable régulations of the 
company, and no such company shall impose any condition or restriction 
upon any such applicant that are not Imposed impartial ly upon ail persons 
or companies In like situations, nor shall such company dlscrimlnate against 
any Individual or company engaged In lawful business by requiring as con- 
dition for fumishing such facilities that they shall not be used in the busi- 
ness of the applicant or otherwlse, under penalty of one hundred dollars for 
each day such company continues such discrimination and refuses such facili- 
ties after compliance or offer to comply with the reasonable régulations, and 
time to furnish the same bas elapsed, to be recovered by the applicant whose 
application Is so neglected or refused." 

The plaintiff below set out this section and averred that the défendant 
was a corporation carrying on a téléphone business in the clty of Memphis ; 
that he reslded In said city; that he applled for a direct connection at his 
résidence, and signed an application agreeing to comply with the terms and 
régulations of the company on September 8, 1905 ; and that his application 
was accepted on same day. He then averred that the défendant had violated 
the said provision of the Tennessee Act of 1885, "In that It falled to give 
him téléphone connection and facilities and furnished others In the same class 
and in like condition as himself with téléphone connection and facilities, 
thereby violating the above law and discriminatlng against hlm." He then 
averred that the discrimination continued until November 28, 1905, and that 
the time within which such connection could bave been supplled was 78 
days ; he therefore sued for the penalty prescrlbed by the statute^ for the 
said 78 days, making an aggregate penalty of $7,800. The défendant pleade4 
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the gênerai Issue and a spécial plea In thèse words : "And for fnrther plea 
in Its behalf, défendant avers that, at the tlme that the plalntlff hereln 
reqjiested the installation of a téléphone at hls résidence, the défendant Com- 
pany dld not hâve, and could not by any due diligence hâve toad, sufflclent 
Une and wire equlpment for the Installation of a téléphone service at that 
tlme; and that It could not bave Installèd sald téléphone any sooner than 
it dld; and this it Is ready to verlfy." 

There was a verdict for the fuU amount of $T,80O. The défendant bas 
nsslgned error, and sued out this wrlt. 

E. E. Wright, for plaintiff in error. 
George Harsh, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

EURTON, Circuit Judge (after stating the facts as above). The 
analogy between the principle which détermines the duties and respon- 
sibiHties of téléphone and telegraph companies and those which apply 
to common carriers of goods and persons is so strong that it is often 
said of them that they are "common carriers of news." The description 
is more appUcable to telegraph companies than to téléphone companies, 
for the one receives and sends a message, the other merely supplies 
the facilities by which the user may extend the compass of his own 
voice. Nevertheless, both téléphone and telegraph companies are en- 
gaged in a quasi public cervice and are endowed with some of the 
sovereign powers of the state. Therefore it is well settled that, with- 
out regard to statute, both kinds of companies must serve the public 
without partiality or discrimination. In the case of the State of Mis- 
souri V. Bell Téléphone Ce. (C. C.) 23 Fed. 539, 541, Justice Brewer 
said: 

"A téléphonie System Is slmply a System for the transmission of Intelli- 
gence and news. It is, perhaps, in a Umlted sensé, and yet in a strict sensé, 
a common carrier. It must be equal in Its deallngs wlth ail. It may not 
Kay to the lawyers of St. Louis, 'My Ucense Is to establish a téléphonie Sys- 
tem open to the doctors and the merchants, but shuttlng out yen gentlemen 
of the bar.' The moment it establishes a téléphonie System hère, It Is bound 
to deal equally wlth ail citizens In every department of business; and the 
moment It opened its téléphonie System to one telegraph company, that mo- 
ment it put Itself In a position where It was bound to open Its System to any 
other telegraph company tenderlng equal pay for equal service." 

In Delaware & A. Tel. & Tel. Co. v. Delaware, 50 Ped. 677, 2 C. 
C. A. 1, the Circuit Court of Appeals for the Third Circuit said : 

"It is no longer open to question that téléphone and telegraph companies 
are subject to the rules governing common carriers and others engaged in 
like public employment. This bas been so frequently decided that the point 
must be regarded as settled. While it bas not been dlrectly before the Su- 
prême Court of the United States, cases In vrhleh It has been so determlned 
are clted approvlngly by that court In Bndd v. New York, 14S U. S. 517, 12 
Sup. et 4C8, 36 L. Ed. 247. Whlle such companies ara not requlred to ex- 
tend their facilities beyond such reasonable limlts as they may preseribe for 
themselves, they cannot discrlminate between indivlduals of classes which 
they undertake to serve." 

This principle has been recognized over and over again in respect 
of many classes of business afïected with a public interest, and cases 
applying to the téléphone companies hâve been cited and approved by 
the Suprême Court as justifying the régulation by statute of analogous 
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kinds of business. Budd v. New York, 143 U. S. 517, 542, 12 Sup. 
Ct. 468, 36 L,. Ed. 247. The cases directly holding- téléphone com- 
panies to the obligation of an impartial and undiscriminating service 
upon common-law principles are numerous. Some of thèse are : Ches- 
apeake, etc.. Téléphone Co. v. B. & O. Ry. Co., 66 Md. 399, 414, 7 
Atl. 809, 59 Am. Rep. 167; Hockett v. State, 105 Ind. 250, 258, 5 
N. E. 178, 55 Am. Rep. 201 ; Central Union Téléphone Co. v. State, 
106 Ind. 1, 5 N. E. 721 ; State v. Citizens' Téléphone Co., 61 S. C. 
83, 39 S. E. 257, 55 L. R. A. 139, 85 Am. St. Rep. 870. The text- 
writers state the duty in the same way. Joyce on Electric Law, vol. 
2, § 520; James on Telegraphs and Téléphones, pp. 229, 239; 27 Am. 

6 Eng. Enc. of Law, p. 1031. Telegraph companies are equally ob- 
ligated by the common law against discrimination. Western Union 
Telegraph Co. v. Call Publishing Co., 181 U. S. 92, 21 Sup. Ct. 561, 
45 L. Éd. 765. Statutes enforcing this common-law liability not to 
discriminate are therefore merely in afïîrmance of the common law. 
27 Am. & Eng. Enc. of Eaw 1021, 1022; Central Union Téléphone 
Co. V. Fehring, 146 Ind. 189, 45 N. E. 64; State v. Nebraska Tel. 
Co., 17 Neb. 126, 22 N. W. 237, 52 Am. Rep. 404; State v. Citizens' 
Tel. Co., 61 S. C. 83, 39 S. E. 257, 55 L. R. A. 139, 85 Am. St. Rep. 
870; State v. Bell Tel. Co., 36 Ohio St. 296, 38 Am. Rep. 585. Nei- 
ther is there anything in the Tennessee statute, set out heretofore, 
which adds anything to the common-law obligation of such companies. 
A new remedy is given and severe penalties are imposed for non- 
observance, but the statute is directed only against discrimination. 
The contention underlying the whole argument of the attorney for the 
défendant in error, rather than directly advanced, that under this stat- 
ute such companies are required to "supply ail applicants" for service 
without regard to their location within the limits of territory to which 
they hâve in good faith confined their facilities, would lead to absurd 
results, and make the conduct of such a business practically impossible. 
The statute must be sensibly contrued, and gênerai terms so limited 
in their application by the context as not to lead to injustice or op- 
pression. To avoid absurd conséquences, it was said in U. S. v. Kirby, 

7 Wall. 482, 486, 19 L. Ed. 278, the courts, when possible, "will pré- 
sume that the Législature intended exceptions to its language which 
will avoid results of this character." This gênerai principle of statu- 
tory construction bas been again and again applied. Some of the cas- 
es are: Chew Heong v. United States, 112 U. S. 536, 5 Sup. Ct. 
255, 28 L. Ed. 770 ; Holy Trinity Church v. United States, 143 U. 
S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226; Bâte Refrigerating Co. v. 
Sulzberger, 157 U. S. 37, 15 Sup. Ct. 516, 39 L. Ed. 601. In the last- 
cited case the court said : 

"Undoubtedly the court, when endeavorlng to ascertain the intention of 
the Législature, may be justlfied, In some circumstanees, in giving weight to 
considérations of Injustice or Inconvenlence that may arise froœ a partlcu- 
lar construction of a statute." 

Verbiage which is supposed to impose the duty of supplying ail appli- 
cants is taken out of its context. The subject-matter of the eleventh 
section is the prévention of "discrimination" — the avoidance of "par- 
tiality." The mandate of the statute is that applicants shall not be 
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discriminated against, not that ail shall be supplied, regardless of loca- 
tion or conditions. Neither does the provision disregard the usual 
and approved methods upon which such a business is conducted and 
compel a service under conditions forbidden by gênerai régulations 
adopted in good faith as conducive to efficiency of service and econ- 
omy of opération. We must présume that the right of such companies 
to conduct their business in the usual and approved manner of such 
utility companies is not prohibited, and that a service delayed in 
conséquence of such business conditions is not, when ail similarly sit- 
uated are subject to same régulations, a discrimination penalized by 
the ïslw. This section is identical with an Arkansas statute and an- 
other of Indiana, which are, apparently, the only other states impos- 
ing such penalties. In Irvin v. Rushville Co-operative Tel. Co., 161 
Ind. 524, 69 N. E. 358, the Indiana court said that "the statute travels 
on the assumption that téléphone companies may make reasonable 
rules," and that a service denied under a rule providing for a déniai 
or delayed under such circumstances is not a discrimination unless it 
is averred and proven that it had not been impartially applied. The 
Arkansas court, construing the same provision, held that a pleading 
which alleged that the défendant téléphone company had failed to 
furnish him with a téléphone after repeated applications "had there- 
by discriminated," stated no case, as no fact was thereby stated which 
showed that he had been discriminated against. In this case the plain- 
tiff escaped this rock in his amended déclaration by averring that the 
défendant violated the law "in that it failed to give him téléphonie 
connection and facilities and furnished others in the same class and 
like conditions with himself," etc. Neither does this statute apply to 
a case of mère négligence. The pénal clause of the act, "under pen- 
alty of one hundred dollars for each day * * * and time to fur- 
nish the same has elapsed, to be recovered by the applicant when ap- 
lication is so neglected or refused," is merely descriptive of the ap- 
plicant who has been discriminated against. Thus the brief of the 
learned counsel for the défendant in error frankly concludes by say- 
ing, "We do not think they would be liable for a case of inadvertent 
négligence." But, whether conceded or not, it is plain, that a mère 
négligent or accidentai omission to supply a téléphone would not in- 
volve an intentional discrimination against the plaintif? in favor of 
other applicants similarly situated. The cases construing such statutes 
in relation to discriminations by telegraph companies holding that 
mère négligence is not pénal discrimination are numerous and apply. 
State V. Western Union Telegraph Ce, 76 Ark. 124, 88 S. W. 834; 
Western Union Telegraph Co. v. State, 146 Ind. 63, 44 N. E. 793; 
Western Union Telegraph Co. v. Swain, 109 Ind. 405, 9 N. E. 927; 
Fox V. Erancher, 66 Mich. 536, 33 N. W. 416; Hearn v. Western 
Union Telegraph Co. (Sup.) 73 N. Y. Supp. 1077. 

Thèse conclusions support the view stated above, that the Tennes- 
see act of 1885 is only declaratory of the common-law duty not to dis- 
criminate, and enforcing that obligation by penalties. It follows, there- 
fore, that conduct which would not amount to an illégal discrimination 
by such a public service company at the common law would not be an 
illégal discrimination under the statute. Not only is this statute to 
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be read in the light of the common law, but we must assume, as be- 
fore stated, that the severe pénal provisions against discrimination 
were imposed with knowledge of the character of the peculiar busi- 
ness regulated, and without any purpose to interfère with the methods 
for the conduct of such business usual with such companies, and cal- 
culated to insure efîficiency of service with reasonable business econ- 
omy. When a statute is merely déclarative of the common law, or in 
affirmance of it, and is in the gênerai terms of the common law, there 
is no safer rule for its construction than that so well stated by Suther- 
land upon Statutory Const. § 290, that "the best construction of a stat- 
ute is to construe is as near to the rule and reason of the common law 
as may be, and by the course which that observes in other cases." 
This construction of the Tennessee act does not appear to hâve been 
observed by the learned trial judge. After distinctly recognizing that 
the one intent and purpose of the act was to enforce the obligation 
of nondiscrimination by saying to the jury, "that the keynote of the law- 
suit is the question of discrimination as against the plaintiff in favor 
of somebody else similarly situated," the court said : 

"We must take the law as we find It wrltten by the Législature, and If 
you believe from the testimony (and it has gone before you almost without 
an exception by either counsel), that this téléphone Company, In the terrltory 
which it proposed to serve, has furnished applicants and was furnishing them, 
ftt the time of the bringing of this suit and before, téléphonie connection, and 
that this man, the plaintiff hère, Mr. Kelly, made hls application and did ail 
that was required of hlm to do, and that he was similarly situated as were 
those for whom they were supplying the téléphone connection at the tlme, 
and they declined to supply hlm, then they were liable to hlm for one hun- 
dred dollars for every day which they declined and refused to furnish hlm 
that connection. Discrimination means, under this statute, taking men slm- 
ilarily situated: that the company, while furnishing one man téléphonie con- 
nection, déclines to furnish the other, or failed to do It. Much has been said 
about the purpose of the law. Evidently the intention of the Législature 
was to prevent the téléphone company from serving one citizen and, then, 
to favor hlm, refuse to serve another citizen similarly situated. To illustrate 
the idea : Hère Is a man on this corner who is in the grocery business, and 
hère is a man just across the street who is in the grocery business. The 
flrst grocer referred to makes application for téléphone connection and he 
gets it, and is put in connection with ail the subscribers of the téléphone 
company — to business houses. The other puts in hls application, and com- 
plies with ail the reasonable rules of the company, and he does not get it, 
and he is not put In connection with ail the subscribers of the company. 
Now,.lt Is that class of thlng that the law was Intended to remedy and pre- 
Tent." 

If we assume this illustration to apply to grocers "similarly situated," 
and the company was or should hâve been under the conditions able 
to serve both without preferring one over the other, it was not mis- 
leading. But this can not be indulged in in view of the definitioii of 
"discrimination" which immediately followed. Upon this subject the 
court said : 

"In determlning whether there was discrimination or not as against this 
man in the terrltory where he was situated, you may look to the testimony, 
•nd consider the situation In that locality. Had the company furnished other 
men on application for service in that locality when thelr cable Unes or 
cables were flUed? Could they make arrangements to supply other men, and 
did they do it? Or, on the other hand, did they treat them ail alike when 
that condition of thlngs appertalned? This statute hère has made no ex- 

160 r.—ai 
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ceptlon whereln the company mlght exercise Its discrétion to furnîsh one 
class of citlzens — one citizen who happened to be In distress — and deny to 
somebody else. Tbere Is nothlng wrltten in the law about that, and I can't 
therefore charge you that the law Is that way, but we take the statute, as 
I sald, as It is hère." 

The effect of this was to eut up by the roots the défense of the plain- 
tiff in error growing out of the évidence as to the usual and customary 
method of conducting the téléphone business. The undisputed évi- 
dence showed that the Cumberland Téléphone Company had consti- 
tuted and maintained a téléphone éxchange in the center of the city. 
To furnish direct line service, which was the service the défendant in 
error applied for, it is necessary to provide for the exclusive use of 
each patron two wires having their termini at the central exchange 
and at the place where the service is desired. Necessarily ail of thèse 
direct service wires converge at this exchange. Where, as at Mem- 
phis, service is supplied to thousands of patrons, thèse converging 
wires are numerous. There was an ordinance which required ail such 
Connecting wires to be placed in conduits underground, and thus car- 
ried through the business district of the city as defined by law. In 
compliance with the practice and the most efficient System adopted by 
such companies, those parts of the city which this company proposed 
to serve were divided into service districts, and the wires serving that 
district were bunched into one or more cables and inclosed in lead and 
in this condition carried underground to the border of the conduit 
district. The plaintifï below lived five blocks north of Poplar street, 
and was within the area served by the Poplar and High street cable, 
which came out of the ground at Poplar and was thence run up a pôle 
at that point and became a part of the aërial System. At a convenient 
point this cable is run into a cable box situated upon one of the com- 
pany's pôles, from which box were distributed the varions wires sup- 
plying the varions téléphones within this cable district. In this man- 
ner the wires were carried from the exchange to convenient points of 
distribution. When the wires carried in such a cable were ail in use 
the cable was said to be full, and new patrons could not be supplied 
with direct service until another cable could be constructed and carried 
to a point of distribution or until some pair of wires became vacant 
by a téléphone being given up. The cable supplying the district in 
which the défendant in error lived was full when he made his appli- 
cation, and there were a number of applications for service in ad- 
vance of his. The practice and rule of the company was to serve 
applicants in the order of their application. This was necessary to 
prevent discrimination. There was conflicting évidence as to wheth- 
er défendant in error was advised that the cable was full, and that 
he could not be served until those ahead of him had been, and none 
supplied until wires were given up or the company's facilities en- 
larged by new construction. He does, however, admit that, after 
some delay had occurred, he was informed that the delay was due 
to want of cable capacity to supply him at once. The évidence was 
that the plan and method upon which the Cumberland Company con- 
ducted its business was up to date, and in accord with that used by the 
best managed companies. There was some évidence showing that 
other applicants were served while défendant in error was kept wait- 
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ing. But ail such service was to parties applying for a party line. 
This kind of service is where a number of téléphones are served by 
one pair of wires with which every party on the pair is connectée! by 
indîvidual wires. That plan is very inconvénient, and much cheaper. 
Défendant in error could hâve had that kind of service without delay. 
That he did net want. His application was for "direct" service, by 
which is meant the exclusive use of a pair of wires running into the 
exchange through the local cable. There was, therefore, no sort of 
discrimination in supplying other applicants with party wire service, 
and défendant in error made no point on this. Neither was there any 
évidence that any later applicant, within his service district, was sup- 
plied with direct service, on any plan after Kelly's application was re- 
ceived. 

What, then, was the basis for the claim of a violation of this stat- 
ute ? For one thing it is said that, during the time of delay, other ap- 
plicants in other parts of the city were given connection. But as thèse 
other applicants were within other cable districts in which the cables 
were not congested, this cannot be said to be a discrimination. This 
is not évidence of partiality shown them, and was not a discrimination 
against Kelly, who was not similarly situated. Of course, if we are 
to construe this statute as one which overrides the business methods 
under which the company carried its wires in cables to the différent 
areas to be served, distributing the wires from stations conveniently 
located within such business or cable districts, then, to serve any appli- 
cant anywhere ahead of Kelly, would be an illégal discrimination. But 
such a construction would lead to most unjust results, and practically 
destroy every such company. If such a company, in good faith, déter- 
mines for itself the limits within which it will conduct such a business, 
and if in accordance with the usual and approved methods of well- 
managed companies, it divides that area into districts to be served by 
wires carried in cables to a point within it convenient for distribution, 
there is no discrimination at common law or under the statute, un- 
less an applicant within a particular district is discriminated against 
and others served within the same gênerai area, in like situation and 
under like conditions with himself. This was the view of the matter 
entertained by the court below, for the jury were instructed that the 
question of discrimination depended upon the conduct of the company 
in "the territory where he was situated," and the case was made to 
turn by the charge upon the question, "Had the company furnished 
other men on applications for service in that locality when their cable 
lines were filled?" "Could they make arrangements to supply other 
men and did they do it? Or, on the other hand, did they treat them 
ail alike when that condition of things appertained ?" The suggestion 
made hère in argument, that it was the immédiate duty of the com- 
pany to provide additional wires if ail those in the existing cable were 
in use, and that the failure to do this was a discrimination under the 
statute, was not by any charge given or refused raised below, and is 
only relevant hère as arising under the alleged gênerai purpose of the 
statute to compel the service of ail applicants regardless of conditions 
and methods of carrying on such a business. We hâve already ex- 
pressed our view of this above. There might be much in the sugges- 
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tion, if the business of the company had been carried on by giving'to 
each applicant an aèrially supported pair of wires running direct from 
the exchange to each private téléphone. If it had also appeared that 
it was the practice and custom of the company to put up such a pair 
of wires whenever service was required, there would be évidence tend- 
ing to show discrimination if such connection should be denied or un- 
duly delayed to one and furnished to others. That method of doing 
business, as we may judicially take notice, does prevail where the pa- 
trons are few in humber. But there was évidence tending to show that 
where the patrons run up into the thousands, the cable system, to avoid 
confusion of wires, becomes necessary for efficient service. In Mem- 
phis the city ordinance compelled the wires to go underground through 
the business part of the city, and this, aside from other considérations, 
involved the carrying of the wires deemed necessary for the business 
of a particular district in leaden covered cables and their distribution 
from a box conveniently situated within the district. If the cable in 
a particular district should become congested it was usual, if the new 
business promised a fair return, to carry another cable to the same 
district and make a new point of distribution. 

Téléphone companies, like similar quasi public corporations, are 
under a gênerai common-law obligation to supply reasonably adéquate 
facilities for supplying the service which they hold themselves out to 
do. This obligation, in a proper proceeding, may be enforced by com- 
pelling an enlargement of the plant, or by an action for damages due 
to disregard of this duty. The principle applicable to common car- 
riers proper is sufficiently stated with its qualifications in 5 Am. & Eng. 
Cyc. of Law, 167, 168, and many illustrative cases are cited. But 
we cannot conceive that this common-law obligation is within the in- 
tent and purpose of this severe pénal act. If, as we hâve before stated, 
the business of the company was conducted by individual wires aëri- 
ally supported between the exchange and the téléphones of the pa- 
trons, and it was its usual custom to string a pair of wires upon the 
plant already provided when a new customer desired a téléphone, a 
very différent question would be presented. There was évidence tend- 
ing to show that to put in a new cable in order to serve Kelly would 
hâve taken some weeks at least, and would hâve cost the company 
about $7,000, if such a cable was strung as they were using. We 
cannot believe that the Tennessee Législature ever intended that the 
common-law duty of providing facilities reasonably adapted to the 
business which might hâve with reason been anticipated should be 
enforced by the imposition of an arbitrary penalty of $100 per day 
from the time when such connection might hâve been siipplied had the 
company's cable capacity not been full. This construction would 
operate to ruin any ordinary company, with profit only to such as 
might choose to prosecute a pénal action against them. No such con- 
struction ought to be placed upon such a pénal statute if it be suscep- 
tible of a more just and reasonable one. This we hâve no difficulty 
in doing, inasmuch as we regard the statute as intended only to pre- 
vent a partial and disciiminating service, having regard to the capacity 
of the company, and the usual and customary method under which its 
opérations were conducted. The learned trial judge evidently held 
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this view of the law, for he made the case turn upon whether, notwith- 
standing a full cable in Kelly's district, the company had supplied other 
persons in that locality, and might hâve served him in the same way. 
But the charge upon this aspect of the case was misleading, as it drew 
no distinction between a direct and a party service. The jury might 
well from the évidence hâve found that other men in the same dis- 
trict had been supplied with party lines. But this would not hâve been 
a discrimination, inasmuch as that was not the service Kelly had 
asked for. 

There was also some évidence tending to show that the company had 
a method of making a "direct" connection, for applicants residing with- 
in the area served by a cable which was congested, known as "back- 
ing up" or "jumping wires." There was also évidence that the com- 
pany sometimes "split a pair of wires" to make a connection. Split- 
ting a pair of wires was donc when by electricity some of the wires in 
a cable were disabled, leaving others effective. When one good wire 
of a pair was connected with another good wire of another pair this 
was called "splitting a pair." Kelly contended that he might bave been 
given a connection in the same way and that the failure of the company 
to so connect him was a discrimination. To avoid such a conclusion 
the company gave évidence tending to show that splitting a pair could 
only be done when there were two bad pair to split, and that as it in- 
volved the loss' of a pair of wires, was not resorted to except in ex- 
traordinary circumstances. "Jumping a wire" or "backing up" con- 
sisted in taking a pair of unused wires from a cable supplying another 
area or cable district and carrying it aërially into the cable box of an- 
other district from which they were extended to the phone to be con- 
nected. The évidence of the company, as well as that of the plain- 
tiff, tended to show that this was an impracticable method by which 
the wires from one cable get mixed up with those from another, mak- 
ing it difficult to discover wires "in trouble." The gênerai manager 
of the company described it as a method by which the central ex- 
change is likely to get into "a gênerai mess." As a deleterious plan 
tending to aflfect the efficiency of the gênerai service it was forbidden 
by the gênerai manager of the company. There was, however, évi- 
dence tending to show that the manager of the Memphis branch al- 
lowed it to be done upon spécial application and permission in cases 
of serions sickness in a family making an immédiate connection émer- 
gent. If making a direct connection by this unusual and deleterious 
plan was not resorted to capriciously and as a disguise for partiality, 
but under an exception grounded upon gênerai and reasonable condi- 
tions, applicable to ail in like circumstances, it would not constitute 
that intentional discrimination forbidden by the statute. The défense 
presented by the évidence referred to was proper to hâve gone to the 
jury under a proper instruction as to its effect. The charge of the 
court effectually excluded the défense from the jury, and was there- 
fore error. To constitute a discrimination it would devolve upon a 
plaintiff to show that he had been denied a connection by one or other 
of the unusual methods of connection referred to, although he had 
brought himself within the conditions under which that practice was 
resorted to. 
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We do not consider it necessary to consider other assignments, as 
what we hâve said is enough to indicate our view of the act, further 
than to say that the admission of évidence tending to show that there 
was some ill feeling between the téléphone company and a brother 
of the plaintifF below was erroneous and prejudicial. 

Judgment reversed, and remanded for a new trial. 



OLINGMAN V. MILLER et al. 

(Circuit Court of Appeals, Eighth Circuit. Mareh 6, 1908.) 

No. 2,647. 

1. Bankruptct— Teansfee of Peopebty by Bankrupt— Oeeditoe. 

A car load of eggs was shlpped to a dealer a short tlme before hls 
bankruptcy to be dellvered on payment of a draft attached to the blU of 
lading. In some way the bankrupt obtalned dellvery of the eggs with- 
out the blU of lading or payment of the draft and converted the same to 
his ovvn use. The shipper thereupon demanded payment and received cer- 
tain other property in settlement. Held that, whether he be considered 
as maklng the demand as damages for the conversion or as waiving the 
conversion and afflrmlng the sale, he was in either case a creditor at 
the tlme the property was transferred to hlm in payment of his clalm. 
whose debt was provable in bankruptcy. 

2. Same— Action by Tetjstee to Becovee Peopeuty TEANSFEfefiED— Questions 

FOB JUEY. 

A bankrupt a short tlme before proceedlngs in bankruptcy were institut- 
ed against hlm, belng insolvent, executed a gênerai assigmnent for the 
beneflt of his creditors under the law of Kansas. On the same day, at 
practically the same tlme and whlle the asslgnment papers were belng 
prepared, he transferred certain property to one of his creditors. Gen. 
St Kan. 1899, | 342, provlded that "every voluntary asslgnment * * * 
made by a debtor to any person in trust for his creditors shall be for the 
beneflt of ail the creditors of the assigner," and under such statute as 
construed by the Suprême Court . of the state an insolvent debtor en- 
gagea in maklng a gênerai asslgnment cannot at the same tlme, although 
by a s«parate instrument, make a valid préférence in favor of one créd- 
iter. Bankr. Act July 1, 1898, c. 541, i 67e, 30 Stat. 564 (U. S. Comp. St. 
1901, p. 3449), provides that ail transfers of property made by an In- 
solvent debtor wlthln four months prlor to hls bankruptcy whlch are null 
and vold as against hls creditors by the laws of the state shall be null 
and vold under the act, and the property may be reclaimed by hls trus- 
tée. Beld, In an action by the bankrupt's trustée against the créditer to 
recover the value of the property so transferred, that the évidence re- 
quired the submission to the jury of the question whether the transfer 
was substantlally a part of the same transaction as the asslgnment so as 
to render It vold under such statutes. 

In Error to the District Court of the United States for the District 
of Kansas. 

Plalntiff in error as trustée In bankruptcy of the estate of W. H. Pendleton, 
a bankrupt, brought this suit at law in the court below against Miller & Oo., 
for the purpose of recoverlng the sum of $1,860 the alleged value of 400 cases 
of eggs whlch the pétition alleged had been transferred by Pendleton to Miller 
& Co., under such clrcumstances as to render such transfer voldable under 
section 60b of the bankruptcy law, or under such clrcumstances as to render 
such transfer null and vold under section 67e of said law (Act .Tuly 1, 1898, c. 
541, 30 Stat. 562, 564 [U. S. Comp. St. 1901, pp. 3445, 3449]). The case came 
on for trial before the court sittlng wlth a jury, and at the close of the plain- 
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tiff's évidence a demurrer was Interposed thereto and sustalned by the court, 
whereupon a verdict was directed by the court In favor of the défendants. 
An exception was talîen to the ruling of the court on the demurrer to the 
évidence and the only question for review Is, did the court err in making said 
ruling? 

The uncontradicted évidence introduced on the part of the plaintiff at the 
trial showed the following facts: W. H. Pendleton was adjudged a bankrupt 
by the United States District Court for the District of Kansas, June 6, 1904, 
and July 15, 1904, plaintiff in error was appointed trustée of bis estate. Pen- 
dleton was insolvent on April 23, 1904, and continued so to be until the date of 
bis adjudication In bankruptcy. On May 4, 1904, Pendleton made, executed 
and delivered to H. 8. Clark of Lawrence, Kan., a deed of gênerai assign- 
ment for the beneflt of hls creditors which was duly accepted by Clark and 
filed for record as required by law on the same day at 9:30 a. m. In re- 
gard to this asslgnment Pendleton testifled: "Q. Now at the time you fiaade 
this exchange of bllls of lading for the two cars of eggs, state whether or not 
you had executed this deed of asslgnment to Mr. Clark? A. I do not think 
it had been executed. It was very near the tlme, possibly wlthin an hour 
either way. Q. You may state what, if anything, had been doue preparatory 
to making a deed of asslgnment before you delivered the bill of lading to Mr. 
Miller? A. I think probably I had been working on it some; I had been try- 
Ing to get money. Q. I am asking about the exécution of thig deed of asslgn- 
ment. What had been done about that, if anything? A. I don't remember 
just what had been done, but I must hâve been working on It; the list must 
bave been worked on. Q. How many creditors were there at that time, dur- 
ing tliese days, pressing for payment of their debts? A. I understood there 
were six or eight Q. I will ask you if it is not a fact that drafts drawn np- 
on you by your varions creditors were being presented during this time and 
going to protest in the banks in Lawrence? A. Yes, sir. Q. Was there any- 
thing said by you to Mr. Miller in regard to your financial condition? A. I 
told Mr. Miller I was short of funds; yes, sir. Q. At that time? (May 4, 
1904.) A. Yes, sir. Q. Wiat efforts did you make. If any, to keep out of 
Mr. Miller's way? A. I was being pressed at that time for money, and I was 
making an effort to get it, and was not at my office very much." 

April 23, 1904, Miller & Co., shipped to the order of Pendleton to be de- 
livered to him at Chicago, one car of eggs, upon payment of a draft for the 
amount due on the car, said draft being attached to the bill of lading. Ex- 
cept for the incident of the draft being attached to the bill of lading, the sale 
of the eggs was Intended to be a cash transaction by Miller & Oo. On April 
27 or 28, 1904, the car load of eggs above mentloned reached Chicago. Pen- 
dleton sold this car of eggs to J. Dixon Avery & Co. of Chicago, and in some 
way obtained tlie same from the railroad company without payment of the 
draft drawn by Miller & Co. The draft was subsequently protested for non- 
payment and returned to Miller & Co., at Hanover, Kan., together with the 
bill of lading. Pendleton lived at Lawrence, Kan. The proceeds of the car 
of eggs amounting to $1,930 or $1,940 was received by Pendleton and went ïn- 
to his gênerai estate. On May 4, 1904, Mr. Miller of the firm of Miller & 
Co., was at Lawrence, Kan., for the purpose of getting payment for the car of 
eggs shipped Pendleton. Pendleton had on May 2, 1904, shipped a car of 
eggs to Chicago for which he had still the bill of lading and as he could not 
pay Miller & Co., the money for the car of eggs sold him by Miller & Co., 
Miller & Co. and Pendleton agreed to exchange bills of lading, Pendleton tak- 
Ing the bill of lading with the protested draft attached, and Miller taklng the 
bill of lading for the car shipped May 2d. The car of eggs for which Miller 
on May 4th received the bill of lading was worth $1,860. There was no évi- 
dence sufflcient to sustain a finding by the jury that Miller & Co. knew that 
Pendleton was insolvent on May 4, 1904, or that Miller & Co. had reasonable 
cause to believe that Pendleton intended to prefer them as creditors, or that 
Pendleton was about to make a deed of asslgnment for the beneflt of credit- 
ors. It is to recover the value of the car load of eggs that this suit was 
brought. There was proof of demand upon Miller & Co. by the trustée, and 
that the assets in the hands of the trustée would not pay the debts of the es- 
tate. 
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Clifford Histed (W. S. McClintock and Harkless, Crysler & Histed, 
on the brief), for plaintiff in error. 

George J. Barker and John Q. A. Norton, for défendants in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARIyAND, District Judge (after stating the facts as above). The 
claim that Miller & Co. were not creditors of Pendleton at the time 
of the transfer of the car of eggs on May 4, 1904, arises out of an 
erroneous view as to the character of the claim which Miller & Co. 
thea had against Pendleton. No doubt Miller & Co. intended the sale 
of the car ,of eggs sold on April 23, 1904, to be for cash. The sale 
of the eggs, however, was defeated by the unlawful conversion of the 
car of eggs by Pendleton without payment of the draft attached to 
the bill of lading, as the payment of the draft was a condition précèdent 
to the passing of the title from Miller & Co. to Pendleton. The claim, 
therefore, that Miller & Co. were pressing for payment on May 4, 
1904, was a claim which though amounting to the same sum in amount 
was not for the purchase price of the eggs, but for damages for the 
unlawful conversion of property. Miller & Co. having elected to re- 
ceive payment for thèse damages instead of endeavoring to recover 
the eggs themselves cannot be heard to say that they were not creditors 
of Pendleton on May 4, 1904, and the owners of a claim against Pendle- 
ton provable in bankruptcy, which had existed since the date of the 
conversion of the eggs by Pendleton. If we take the position that Mil- 
ler & Co. had the right to waive the tort and treat the sale as valid, 
we are in no better position, for that would ratify the delivery of the 
eggs without payment, and constitute Miller & Co. creditors beyond 
question. 

Treating Miller & Co. as creditors, therefore, we find no évidence in 
the record sufficient to sustain a finding by the jury that Miller & Co. 
on May 4, 1904, had reasonable cause to believe that a préférence was 
intended by the transfer to them of the car of eggs by Pendleton. This 
destroys any cause of action based upon section 60b of the bankruptcy 
law (Act July 1, 1898, c. 541, 30 Stat. 662 [U. S. Comp. St. 1901, 
p. 3445]). There is also no évidence in the record which would, in- 
dependent of the laws of Kansas, sustain a finding of the jury that 
the transfer of the car of eggs by Pendleton to Miller & Co. was made 
with the intent on the part of Pendleton to hinder, delay, or def raud his 
creditors under the first clause of section 67e of said law (30 Stat. 
564 [U. S. Comp. St. 1901, p. 3449]). Coder v. Arts, 152 Fed. 943, 
83 C. C. A. 91 ; Kingsbury v. Bank, 71 Kan. 570, 81 Pac. 187. 

We now come to the serions question in the case. Is there évidence 
in the record which would hâve supported a finding by the jury that 
the transfer of the car of eggs by Pendleton to Miller & Co. on May 
4, 1904, was made by Pendleton simultancously with and as a part 
of the transaction which resulttd in the making of the deed of gênerai 
assignment for the benefit of the creditors of Pendleton, and with the 
intent on his part to évade the provision of the statute of Kansas 
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which prohibits any préférences in deeds of gênerai assignments? If 
this question be answered in the affirmative, then we think the judg- 
ment below must be reversed. The law from which this cause of ac- 
tion arises is as follows: The last clause of section 67e of the bank- 
ruptcy law provides that ail conveyances, transfers, or incumbrances 
of his property made by a debtor at any time within four months prier 
to the filing of the pétition against him and while insolvent, which are 
held null and void as against the creditors of such debtor by the laws 
of the State, territory, or district in which such property is situated 
shall be deemed null and void under said law against the creditors of 
such debtor, if he shall be adjudged a bankrupt, and such property 
shall pass to the trustée and be by him reclaimed and recovered for the 
benefit of the creditors of the bankrupt. 

Section 342, Gen. St. Kan. 1899 (section 346, Gen. St. 1905), pro- 
vides as follows: 

"Every voluntary asslarnment of lands, tenements, goods, chattels, effects 
and crédits made by a debtor to any person In trust for bis creditors shall 
be for the benefit of ail the creditors of the assignor, in proportion to their 
respective claims; and every such assignment shall be proved or acknowl- 
edged and certified and recorded In the same manner as is prescritœd by law 
in cases wherein real estate is conveyed." 

In Hardware Ce. v. Implement Co., 47 Kan. 423, 28 Pac. 171, it 
was held under the above section that a debtor in failing circumstances 
engaged in making a gênerai assignment of his property for the bene- 
fit of ail his creditors cannot at the same time make valid préférences 
of certain of his creditors by chattel mortgage or otherwise. In this 
case a chattel mortgage given by T. G. Ritter & Co., an insolvent firm, 
on the same day that the firm made a gênerai assignment for the bene- 
fit of creditors, was held null and void. In this case also the Suprême 
Court of Kansas quotes and approves the following language from 
Shillito V. McConnell, decided by the Suprême Court of Indiana, 130 
Ind. 41, 26 N. E. 832: 

"While it cannot be said that the debtor bas in fact surrendered dominlon 
over his property nntil the assignment Is complète, as from the purely vol- 
untary nature of the transaction he may at any time before the final act 
change his mind and refuse to complète it, yet, being completed, we thlnk 
it ought to be held to relate back to the time vs'hen it vyas actually commenced, 
and cover ail intervening triuisactions. The act of making the assignment 
etnbraces the préparation and exécution of the neeessary Instruments; and 
whether that talœs a long or a short time, it certainly must ail be treated 
as one continuons act. l'o say that the debtor's surrender for his absolute 
control over the disposition of his property is to be dated from the time he 
actually commences to malie the assignment, Is to give to the entire transac- 
tion the character of good faith, and luake it in fact what it purports to be, 
an effort to secure to ail his creditors that equal considération contemplated 
by the statute. But to hold that while he is thus engaged he may at the 
same time successfully prefer favorite creditors is to hold that he may at 
one and the same time do two exactly contriidictoiy acts. It Is to hold that 
he may be engîiîzcil In m;ikhig n volnntaiy nssignment for the benefit of ail 
Ms creditors. insuring rlie eqniil flisfiilmtioii of ail his property among ail 
of them, without iirefen^iice. tuid nlso In secnring to some of thèse creditors 
payment in full of their daims t<i ilii' exclusion of others; somethlng as dlffl- 
cult of accomplishment as tlie eijucsiriiiti feat of rlding two taorses in opposite 
directions at the same time." 
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In Watkins National Bank v. Sands et al., 47 Kan. 691, 28 Pac. 
618, the Suprême Court of Kansas, in construing the above section, 

said : 

"An examinatlon of the testimony leads us to the conclusion necessaril? 
reached by the District Court that Sands acfted throughout In good faith and 
without fraudulent purpose. The debts whlch the mortgages were glven to 
secure appear to be actual and bona flde, and the debtor's purpose aeems to 
bave been to dévote ail hls property to the payment of bis debts. If the as- 
signment and mortgages were made in good faith and without actual Intent to 
defraud or defeat creditors, the fact that tbey were informai or îrregular is not 
alone sufficlent to sustaln an attachment. While the debts are to be treated 
as bona flde and the conveyances as having been made In good faith, It does 
not follow that the mortgages are to be upheld, nor that the mortgagees are 
to be treated as preferred creditors. It is true and has frequently been held 
that a debtor in faillng clrcumstances may prefer creditors so long as he re- 
tains the control and disposition of his property by the payment of money or 
property or by securing such creditors providlng the payment Is made, or the 
securlty glven In good faith. Such honest préférence may be given at any 
time prlor to the making of an assigument. If however, the mortgages are 
prepared and executed in connection with the deed of assignment and sub- 
stantially at the same time, then ail should be treated as a single and con- 
tinuous transaction, and notbing could be taljen under the mortgages." 

In Jones v. Kellogg, 51 Kan. 263, 277, 33 Pac. 997, 37 Am. St. Rep. 
878, the same court said: 

"While there Is nothing to show that any real or actual fraud intervened, 
yet it is the opinion of this court, from the findlngs and the évidence, that 
the mortgages and the deed of assignment were executed at substantially the 
same time, and as parts of substantially the same transaction. They were 
ail drawn up the same day, to wlt, November 28, 1886, were ail dated the 
same day, to wlt, November 29, 1886, and were ail executed In pursuance of 
a single détermination formed by Townley to exécute them ; and this déter- 
mination was not entertained by him until the day on whlch they were drawn 
up to be executed ; and therefore, under the following décisions, Iwth the 
mortgages and the attachment must be held to be absolutely and entirely 
vold." 

In Goodman v. Kendall, 56 Kan. 440, 43 Pac. 687, it was held that, 
where an insolvent debtor exécutes to two of his creditors chattel mort- 
gages substantially at the same time that he exécutes a gênerai assign- 
ment for the benefit of his creditors so that the exécution of ail con- 
stitutes a single transaction, no préférence can be rightly claimed un- 
der the mortgages. The validity of the transfer of the car of eggs 
from Pendleton to Miller & Co. under the circumstances detailed in 
the record must both by the provision of section 67e and gênerai law be 
determined by the laws of Kansas. We may, however, look to dé- 
cisions of other courts upon similar statutes for instruction. The stat- 
ute of lowa as set out in South Branch Lumber Co. v. Ott, 143 U. S. 
626, 12 Sup. et. 318, 35 L. Ed. 1136, is as follows : 

"No gênerai assignment by an Insolvent, or In contemplation of Insolvency, 
for the benefit of creditors, shall be valid unless it be made for the benefit 
of ail his creditors In proportion to the amount of thelr respective clalms." 

The Suprême Court of the United States in this case after review- 
ing the lowa décisions held that the following propositions had been 
established by said décisions, relative to said law : 

"Second, several instruments executed by a debtor, at about the same time, 
may be considered as part of one transaction, and in law forming but one In- 
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strument ; and if, as thus construed, they hâve the effect of a gênerai as- 
slgnment wlth préférences, they are within the flenimelation of the statute. 
Burrows v. LehndorfC, 8 lowa, 96 ; Cole v. Dealfiam, 13 lowa, 551 ; Van Pat- 
ten V. Burr, 52 lowa, 518, 3 N. W. 524. And, third, that although several In- 
struments may be executed by the debtor at a bout the same time, they do not 
necessarily create one transaction or are to be consldered as one Instrument; 
and whether they do or not, and whether they eome within the denunciation 
of the statute, dépend upon the character of the instruments, the clrcumstances 
of the case, and the intent of the parties. Lampson v. Arnold, 19 lowa, 4T9; 
Van Patten v. Burr, 55 lowa, 224, 7 N. W. 522; Perry v. Veziua, 63 lowa, 
25, 18 N. W. 657 ; Gage v. Parry, 69 lowa, 605, 29 N. W. 822 ; Garrett v. Plow 
Company, 70 lowa, 697, 29 N. W. 895, 59 Am. Rep. 461 ; Bol les v. Creighton, 
73 lowa, 199, 34 N. W. 815 ; Loomis v. Stewart, 75 lowa, 387, 39 N. W. 660." 

In applying the law of lowa as thus found to be to certain facts, 
the court in the same case said : 

"Wlth respect to the three other matters, there is more of a question. It 
appears that on the 12th of April, on receipt of a statement of account, Fran- 
cis Beidler, the représentative of the appellant, came to Davenport to In- 
vestigate the situation. The outeome of that investigation was not satlsfac- 
tory. A demand was made for a réduction of the Indebtedness. The plaln 
import of the Interview was that things could not continue as they had been. 
ïwo or three days before the asslgnment the bank wlth which Ott had been 
(lolng business for a séries of years, and which had been discounting his drafts 
before aceeptance, and which was at such time carrylng about $11,000 of such 
(irafts, intimated that It must bave aeceptances before discounting. Hls son, 
who was his principal salesman, his bnly travellng man, returned from one 
of his trlps. While ordinarily selllng from $18,000 to $20,000, his sales on 
rhat trip had practically amounted to nothing. Strikes In the Southwest were 
signlficant of labor troubles, and shadowed the business outlook. Wlth thèse 
accumulating facts, evldently Ott began to thlnk that the end of hls business 
career, at least so far as his présent nndertakings were concerned, was at 
liand. On the day before the asslgnment he gave to one Mueller, to whom he 
owed about $9,000, drafts on his customers for goods sold to the amount of 
$1,239.46. On the same day he gave to McClelland & Co., to apply on a debt 
of $900, a like draft to the amount of $660.80 ; and on the very mornlng of the 
îissignment he sent a letter to George F. White, the agent of the railroad Com- 
pany, notlfylng hlm that he might hold four car loads of glass, then In the 
possession and on the tracks of the railroad company, as securlty for a bal- 
ance of between elght and nine hundred dollars of frelght due. Now, thèse 
transactions were but shortly prlor to the asslgnment They were In a gên- 
erai sensé contemporaneous wlth It. They took place when Ott was con- 
scious of the Impendlng danger of the closing out of his business, and they 
operated as préférences to thèse creditors. They were so nearly related In 
time to the assignment, and made under such clrcumstances, that if in an 
action at law and under proper Instructions the question had been submitted 
to a Jury whether they were made with a view to an assignment, and to évade 
the statute, and the verdict had been in the affirmative, It would be difflcult 
to say that such verdict was not warranted by the testimony." 

In the présent case the évidence showed that Pendleton was insol- 
vent on May 4, 1904, and that he must hâve known it. He made the 
transfer to Miller & Co. substantially at the same time he made the 
deed of assignment. Knowing that he was insolvent, he knew that the 
transfer to Miller & Co. created a préférence. He is charged with a 
knowledge of the law, and hence knew that he could not prefer any 
créditer in his deed of assignment. He was being pressed by his cred- 
itors. Drafts upon him were being protested at the bank. He was 
short of funds, and could not raise money. He told Miller & Co. so. 
He must be presumed to hâve intended the reasonably to be expected 
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results oî his acts. The law of Kansas does not prohibit préférences, 
but it does say that if a debtor makes a deed of gênerai assignment 
for the benefit of his creditors he must treat ail alike, and that he can- 
not évade this prohibition of the statute by making- simultaneously 
with the deed of assignment a separate transfer which créâtes a préf- 
érence. The préférence would be void if contained in the deed of as- 
signment, and it is no less so because made outside of it, but at the 
same time and as a part of the same transaction. The intent of Pen- 
dleton is the true and guiding principle. As was said in Lumber Co. 
V. Ott, supra, at page 630 of 142 U. S., page 321 of 12 Sup. Ct. (35 
Iv. Ed. 1136): 

"With what Intent did Ott In thls case exécute the various Instruments 
prlor to the gênerai assignment? Was he Inten^ding a gênerai assignment, and 
seeking to évade the statute, and to give préférences by other instruments? 
Or was he, flndlng hlmself involved and likely to be closed eut by some of his 
creditors, simply preferring some, uncertaln as to what disposition he should 
make of the balance of his prop«rty after they had been secured?" 

The knowledge, or want of knowledge, of the purpose and intent 
of Pendleton at the time of the transfer by Miller & Co. is immaterial 
under the laws of Kansas; otherwise, the prohibition of the statute 
would be rendered useless. 

In Bank v. Sands, supra, the fact that certain creditors lived in 
towns distant from the debtor and had no knowledge of the exécution 
of certain mortgages seems to hâve been advànced as an additional 
reason for holding the mortgages void. We think the facts appearing 
in the record entitled the trustée to go to the jury, and had the jury 
found in his favor under proper instructions, we also think suph find- 
ing would hâve been sustained by the évidence. 

For the error in directing a verdict against the plaintiff, the judg- 
ment is reversed, and a new trial ordered. 



SOUTHERN RT. 00. T. KING (two cases). 

(arcult Court of Appeals, Flfth Circuit. March 3, 1908.) 

Nos. 1,634, 1,635. 

1. Action— IwjTTBT to Pkeson and Peopeety— Causes of Action. 

Where a wlfe was injured and her husband was killed In the same 
railroad crosslng accident, the fact that the wlfe did not joln her cause 
of action for the death of her husband with an action for her own in- 
juries aid not preclude her subséquent maintenance of an action for her 
husband's wrongful death, under the rule that, where Injuries to the 
person and the personal property of the Injured person grow out of a 
single tort, the tort to the person and the property constitutes but a single 
cause of action, the husband not belng the "Personal property of the wlfe." 

2. Same— SuiTS iw Duterent Oapacitibs. 

The rule against spllttlng a cause of action bas no application where 
the Injury Is suffered In a différent capaclty, or by différent persons, as 
where a wlfe sustalns injuries to her person In the same railroad accident 
in whlch her husband was killed, the damages reeoverable for her own 
Injuries belng her separate property, whlle those reeoverable for the death 
of her husband under the Georgia law constltute a trust fund for the 
benefit of the husband's helrsk 
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8. Railroads— Accidents at Crossinqs— Négligence — Cake Requieed— 
"Woijld"—"Shoui-d"— Instructions. 

An Instruction that the care required of a person approachlng a rall- 
road Crossing Is sucli as an ordlnarlly prudent person "would exercise" 
was équivalent to such as an ordlnarlly prudent person "should exercise," 
the words "would" and "should" In that connection belng synonymous, 
cltlng Words and Phrases, vol. 8, p. 1527. 

4. Commerce— Stjbjects of Régulation — Railboads— Opebation or Tbains— 
Ckossings- -Spked. 

~Civ. Code Ga. 1895, § 2222, requlring locomotive englneers to simultan- 
eously cheok and keep checlting the speed of thelr trains so as to stop In 
tlme should any person or thlng be crosslrg the track on said road at a 
public road crossing, was not Invalld in so far as It applied to trains en- 
gagea in Interstate commerce, as an invalld régulation thereof by the 
State, but was wlthln the state's police power to provide régulations for 
public safety. 
[Ed. Note. — For cases In point, see Cent Dlg. vol. 10, Commerce, S 79] 

6. OOUBTS— PeDEKAL COUBTS— PBACTICE — EVIDENOB— ADMISSIBILITT— APPLICA- 
BILITT TO PlEADINGS. 

Under the laws of Georgia, requlring the Invalidity of a statute If relied 
on to be alleged by spécial plea, and Rev. St. § 914 [U. S. Comp. St 1901, 
p. 684], requlring the pleadlngs In fédéral courts in actions at law to con- 
form to the practlce of the state court, an Interstate rallroad was not en- 
titled to offer évidence to show that Clv. Code Ga. 1895, § 2222, requiring 
the checking of trains on approachlng public crosslngs In tlme to avold In- 
jurlng any person or thlng on the crossing, was Invalld as an unreasonable 
régulation of Interstate commerce, where such objection was not pleaded. 

[Ed. Note. — Conformlty of practlce in fédéral courts in common-law ac- 
tions to that of State courts, see notes to O'Connell v. Reed, 5 O. C. A. 
594 ; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392.] 

6. APPEAL and EÎRBOE — SCOPE OF ItEVIEW— IXVALIDITY OF STAÏUTB. 

ïhe invalidity of a statute cannot be consldered on a writ of error 
unless the record shows that the question was distinctiy raised in the 
pleadlngs in the trial court. 

7. Railboads— Cbossing Accident— Négligence. 

If a person about to go on a rail road crossing sees, hears, or otherwlse 
knows of the approach of the train In tlme to avold Injury, the rallroad's 
failure to give a statutory warning of the approach of a train would not 
constltute actionable négligence. 

[Ed. Note. — E'or cases in point, see Cent. Dlg. vol. 41, Railroads, f 1094.] 

8. Tbial— Instructions— PREJUDICE. 

In an action for injury and death at a rallroad crossing, an instruction 
that defendant's failure to give statutory signais of the train's approach 
to the crossing constltuted négligence as a matter of law was rendered 
harmless to défendant by a further charge that, notwithstanding defend- 
ant's négligence In falllng to comply with the statute, there could be no 
recovery if the persons Injured and killed by the exercise of ordlnary care 
could hâve avoided the conséquences of defendant's négligence. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trial, §§ 703-718.] 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

Jno. J. Strickland, for plaintiff in error. 

Reuben R. Arnold and Harvey Hill, for défendant în error. 

Before PARDEE and SHELBY, Circuit Judges, and BURNS, 
District Judge. 
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BURNS, District Judge. Thèse suits were brought in the superior 
court of Habersham county, state oi Georgia, against the Southern 
Railway Company, and were removed by the latter to the United 
States Circuit Court. Mrs. King sought recovery for the death of 
her husband, and Inez, a miner, sued by next friend for personal in- 
juries which she had sustained. The grounds of négligence set out 
in both pétitions are practically the same. Mrs. King alleging that, 
on the day of the accident, "your petitioner, her daughter, Inez, about 
14 years old, and her husband, A. O. King, were in a buggy drawn 
by a mule, traveling on a public road, and while crossing the track 
of said railway at what is known as the 'Wade Crossing' the vehicle 
was struck by the locomotive ; that in the approach to said crossing 
the track was obscured by trees, brush, and a high bank; that the 
approaching train was not discovered until they were upon the track ; 
that the speed of the train was fifty miles an hour; that the death of 
A. O. King and the injuries received by petitioners were due to the 
négligent manner in which the train was operated, the high rate of 
speed, and failure to give any warning." The pétitions further aver 
that "the defendant's agents failed to blow the whistle at the blow 
post ; and failed to simultaneously check and keep checking the speed 
of said train as it approached said crossing, so as to stop in time, 
should any person or thing be crossing said track." 

The défendant, the railway company, filed its answer denying each 
and every paragraph of plaintiiï's pétition, and thereafter, with leave 
of court, pleaded by amendment that at the time of the accident for 
many years prior thereto, and now, the défendant opérâtes and con- 
trols a line of railway from the city of Washington, D. C, through 
the States of Virginia, North and South Carolina, into and through 
Georgia; that said railway forms a continuons line under the act of 
Congress, for the purpose of facilitating commerce among the several 
States, and the postal and military communications of the United 
States, and to that end for the purpose of carrying passengers, freight, 
mails, troops, and supplies from one state into another; that said 
train was a through train made up in the city of Washington, carry- 
ing mail, express, and passengers from one state into another, and 
doing an interstate business, under the authority and control of the 
Congress of the United States; that the statute of Georgia providing 
that "there must be fixed on the line of said road, at the distance of 
400 yards from the center of each of said crossings and on each side 
thereof, a post, and the engineer shall be required, whenever he shall' 
arrive at either of said posts to blow the whistle of the locomotive un- 
til it arrives at the public crossing, and to simultaneously check and 
keep checking the speed thereof, so as to stop in time should any per- 
son or thing be crossing said track on said road," is inoperative as to 
defendant's trains, for that it is in violation of section 8, art. 1, of the 
Constitution of the United States, which gives to Congress the right 
to "regulate commerce with foreign nations and among the several 
States" ; that said statute is not a reasonable régulation of the police 
power, but a direct burden upon and impediment to interstate traffic, 
and impairs the usefulness of défendant for the conduct of such busi- 
ness; that it is impossible to observe said statute and carry the mails 
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under the contract which défendant has with the government, and the 
observance of said statute renders it impossible to do an interstate 
business. 

Mrs. King, about the same time, filed suit in Habersham county 
seeking compensation for the injuries to her person, and, the amount 
claimed as damages not being within the jurisdiction of the said féd- 
éral court, trial was had in the superior court of said county, result- 
ing in a verdict for $1,000. On appeal, the judgment was afïirmed 
by the Suprême Court of the state of Georgia. See King v. Ry. 
Co., 136 Ga. 794, 55 S. E. page 965, 8 L. R. A. (N. S.) 544. Upon 
motion and agreement of counsel, an order was entered consolidating 
the two causes of the mother and daughter, resulting in verdicts for 
the plaintiffs below, from which, and the judgments thereon, assign- 
ments of error are presented for review. 

The records are identical in both cases with the exception that the 
railway company filed in the trial court a plea in bar against the péti- 
tion of Mrs. King upon the ground that plaintifï having recovered in 
the state court for damages to her person is now estopped from maîn- 
taining the présent action for the death of her husband. The conten- 
tion is made that the injuries to the person of the wife, and the loss 
occasioned by the death of the husband, constitute a single cause of 
action, and that separate actions will not lie. This contention ap- 
pears to be seriously made, but in the practice and procédure of the 
several states it would appear to be a légal novelty without law or 
précèdent. If it be conceded that the deceased husband was the "per- 
sonal property" of the plaintiff herein, then the contention would be 
supported by the décisions of every state court but one. Where in- 
juries to the person and the physical property of the injured party 
grow out of a single tort, then, and in that event, tlie tort to the per- 
son and the property constitutes a single cause of action, and, as pre- 
viously suggested, the same should be presented in a single suit. This 
is the English view, and the holding is the same in ail of the American 
courts with one exception. The déclaration that the husband is the 
"personal property" of the wife has not, as yet, received the sanction 
of court or text-writer. The rule as to a single cause of action has 
no application where the injury is suffered in a différent capacity, or 
by différent persons. In such cases there is, of necessity, two causes of 
action, and, when embraced in a single suit, a plea of misjoinder would 
be applicable. Damages recovered by the surviving wife for injuries 
to her person become her separate property, whereas in many states, 
and especially in Georgia, the recovery for the death of the husband 
becomes a trust fund for the benefit of the heirs of the deceased. It 
follows that the error complained of , by reason of the court overruling 
said plea, is without merit. Any other disposition would hâve been 
error. 

The f ollowing instruction is assigned as error : 

"I further charge you that the care to be exerelsed by the said A. O. KJng 
in approaching the crossing and raiiroad track is that care which an ordl- 
narily prudent person would exercise for his own safety. VS^hat would, or 
would not, amount to négligence in the manner in which a person entered 
upon a raiiroad track would dépend, to a large extent, upon the pecullar loca- 
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tlon of the place at which he went upon the track. An ordlnarîly prudent 
person in the possession of ail his faeulties would not attempt to cross a rail- 
road track at any place wlthout uslng at least his sensé of sight, if not that 
of hearing, to détermine whether, at the tlme and place he was about to cross 
the same, there were présent any of those dangers which a person of ordi- 
nary intelligence would reasonably apprehend." 

This charge was given at the request of the défendant, with this ex- 
ception, that the judge substituted the word "should" for "would" 
where it occurs in the last paragraph of the charge, and plaintifif in er- 
ror contends that it changed the whole force of the charge. This as- 
signaient cannot be sustained. Instructing the jury that the care re- 
quired is such that an ordinarily prudent person "would exercise" is 
équivalent to saying "should exercise"; the words "would" and 
"should" import the same meaning, and the best authorities use them 
interchangeably. Blythe v. Birmingham Water Works, 11 Exch. 781 ; 
Words & Phrases, vol. 8, p. 1537. 

The action of the trial court in sustaining a demurrer to so much 
of defendant's answer, setting up, by amendment, the statute of 
Georgia governing trains in approaching a public road crossing, known 
as "the blow post and checking act," is assigned as error, and par- 
ticularly the ruling as to the second clause thereof, which requires the 
engineer "to simultaneously check and keep checking the speed there- 
of, so as to stop in time should any person or thing be crossing said 
track on said road." This législative act appears in the statement, and 
is known as section 2223 of the Civil Code of 1895, and was formerly 
section 708, Civ. Code 1882. The brief and argument of the plaintifif in 
error largely rests the disposition to be made hère upon this assignment. 
An examination of the act complained against, and its construction 
by the courts of Georgia, will relieve it from the suggestion that it 
was enacted for the purpose of regulating interstate commerce. This 
statute was passed January 22, 1852 (Acts 1851-52, p. 108), and be- 
came effective on the Ist of February thereafter. The original act 
provided that blow posts should be erected at a distance of 200 yards 
from each public road crossing, and a sign at the crossing in large 
letters with the warning: "When You Hear the Whistle Blow, Look 
Out for the Engine." As amended, the distance of the blow post is 
400 yards, and the warning sign has been eliminated. This enact- 
ment resulted from an accident to Mrs. Winn, her children and driver^ 
which occurred at a public road crossing on the line of the Maçon 
& Western Railway on December l4, 1851, resulting in the death of 
two of the children and the driver, and serions injuries to Mrs. Winn 
and one child, the limbs of the former being broken and the skull of 
the latter fractured. The catastrophe was of such a serions nature,, 
that the General Assembly, then in session, promptly passed the act 
above referred to. This accident was the foundation of the cases of 
Macori & W. R. Co. v. Davis, 18 Ga. 679 ; Maçon & W. R. Co. v. Winn, 
19 Ga. 440 ; Maçon & W. R. Co. v. Winn, 26 Ga. 250. 

It being conceded, or rather found as a fact by this court, that the 
législative intent was to protect travelers and others in the use of the 
public highways of Georgia, and not to regulate interstate traffic, it is 
still permissible, and ordinarily a matter of duty, to inquire what effect 
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thc statute has upon trains engaged in interstate commerce, for the rea- 
son that the intent may be waived, or dismissed, and still the courts 
are not relieved from the necessity of ascertaining the practical eflfect 
of a particular act, for if it be conceded that the Législature of a state 
is inhibited from passing any îaw which has the efïect of regulating 
that which was directly committed to the nation in the adoption of the 
Constitution, it follows that duty would not be performed, short of the 
déclaration, that such législation is beyond the scope and power of the 
State. The authorities supporting this proposition may be found in Gib- 
bons V. Ogden, 9 Wheat. 1, 6 L. Ed. 23, decided as early as 1824, the 
opinion being by Chief Justice Marshall, and in ail subséquent cases 
where the question was at issue, and particularly the case of Henning- 
ton V. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 41 L. Ed. 166, where 
the earlier décisions are reviewed. If the act under discussion is but 
the reasonable exercise of the police power of the state, though it may 
efïect and tend in a measure to regulate interstate commerce, it would 
not be obnoxious, nor a subject for inquiry by this court, until such 
time as the Congress may enact législation covering this particular 
question. It appears to hâve been passed for the sole purpose of pro- 
tecting those who may use public highways, and presumably has its 
classification under the police power relating to the public safety. It 
may be contended, however, that the safety of the public is so remotely 
involved that the effect of the enactment is unreasonable and places an 
undue burden upon the carrier. While this act in regard to its efïect 
upon interstate commerce has never been presented to the Suprême 
Court of Georgia, as appears from an examination of the Reports of 
that state from volumes 18 to 128, the statute has frequently been con- 
strued in regard to local actions and uniformly upheld, though the Su- 
prême Court of that state has seen proper to subject it to criticism. 

In aflSrming the judgment in Central of Georgia Railway Company 
V. Hall, 109 Ga. 367, 34 S. E. 605, the Suprême Court makes the fol- 
lowing observations concerning section 2222 of the Georgia Code : 

"We agrée wlth the learned counsel that this Iaw whleh requlres trains to 
oheck, and keep checklng, when approachlng crossings Is a hard one, and that 
it is impossible for the rallroads of the eountry to transact the business of the 
country and obey It. It was passed about 50 years ago, before the people 
appreclated the necessity of rapld transit in travel and In frelght. If the Iaw 
was duly obeyed by the locomotive englneers, I am Informed that It would 
take 12 hours or more to run a passenger train from Atlanta to Maçon, a dis- 
tance of about 100 miles ; stlU, It Is the Iaw of the land, and the courts must 
enforoe It, however hard It may work upon the business Interests of the coun- 
try, if It should be observed, or upon the rallroads when they vlolate It. 
Where the servants of the rallroad company fall to observe It, and any per- 
son or property Is Injured upon the crosslng, the company can make no dé- 
fense, except that the Injury was done by the consent of the person Injured, or 
that he conld hâve avolded the Injury by the observance of ordlnary care, or 
that hls négligence contributed to It In the way of mltlgation of damages." 

In Bowen v. Gainesville, etc., Ry. Co., 95 Ga. 688, 22 S. E. 695 
(March 25, 1895), the Suprême. Court, referring to the requirement to 
check, says: 

"That requirement has frequently been constmed to mean must hâve hls 
train under such control, that he can brlng it to a complète stop, If necessary, 
to prevent a collision upon the track Itwlf, and, should it be strictly obeyed, 
160 F.— 22 
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a collision of any sort would be rendered Impossible, and there would be no 
neceseity whatever for any warning of the approach of the train by the blow- 
ing of the whistle." 

The question of the validity of state statutes and orders of State 
Railroad Commissions directing the stoppage of through interstate 
trains hâve frequently, within late years, been before the Suprême 
Court of the United States. One of the récent cases is that of Missis- 
sippi Railroad Commission v. Illinois Central, 203 U. S. 335, 27 Sup. 
Ct. 90, 51 L. Ed. 209, and Atlantic Coast Line Railroad v. North Garo- 
lina Commission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 933. The 
last déclaration by the Suprême Court is found in the opinion rendered 
December 9, 1907, in Atlantic Coast Une Railroad v. Wharton, 207 
U. S. 328, 28 Sup. Ct. 121, 52 L. Ed. 328, in which Mr. Justice Peck- 
ham speaking for that tribunal uses the following language : 

"That any exercise of state authorlty In whatever form manifested, which 
directly régulâtes Interstate commerce, is répugnant to the commerce clause 
of the Constitution is obvions. It hence arises that any command of a state, 
whether made directly or through the instrumentality of a railroad commis- 
sion, which orders, or the necessary effect of which is to order, the stopping 
of an Interstate train at a named station or stations, if it directly régulâtes 
interstate commerce, is vold." 

In Gladson v. Minnesota, 166 U, S. 430, 17 Sup. Ct. 628, 41 L, Ed. 
1064, it was said : 

"The principles of law which govern this case are familiar, and hâve been 
often afiirmed by this court. A railroad corporation created by a state Is for 
ail purposes of local government a domestle corporation, and its railroad with- 
in the state is a ûiatter of domestic concern. Even when its road connects, as 
most railroads do, with railroads in other states, the state which created the 
corporation may malse ail needful régulations of a police character for the 
government of the company whlle operating its road in that jurlsdiction. It 
may prescribe the location and the plan of construction of the road, the rate 
of speed at which the trains shall run, and the places at which they shall stop, 
and may make any other reasonable régulations for their management. In or- 
der to secure the objects of the incorporation, and the safety, good order, 
convenience, and comfort of the passengers and of the public. Ail such régu- 
lations are strlctly within the police power of the state. They are not in 
themselves régulations of interstate commerce; and it is only when they 
operate as such in the circumstances of their application, and confllet with 
the express or presumed will of Congress exerted upon the same subject, that 
they can bç requlred to give way to i;he paramount authority of the Constitu- 
tion of the United States. Stone v. Farmers' Loan & Trust Co., 116 U. S. 307, 
333, 334, 6 Sup. Ct. 334, 29 L. Ed. 636; Smith v. Alabama, 124 U. S. 465, 481, 
482, 8 Sup. Ct. 564, 31 L. Ed. 508; Hennington v. Georgia, 163 V. S. 299, 308, 
317, 16 Sup. Ct 1086, 41 L. Ed. 166 ; New York, New Haven & Hartford Rail- 
road V. New York, 165 U. S. 628, 632, 17 Sup. Ct. 418, 41 L. Ed. 853." 

The majority of the court are of opinion that Gladson v. Minnesota, 
supra, and authorities therein cited, sustain the constitutionality of the 
statute, that the same is a valid exercise of the police power of the 
state, and therefore the trial court did not err in sustaining the de- 
murrer to the amended answer. The writer entertains the view that 
the statute is valid in so far as domestic corporations are concerned; 
but unreasonable and void as to trains engaged in interstate commerce. 
The business of the country must go on, and in the language of the 
Suprême Court of Georgia, in Central Railway v. Hall, supra, "it is 
impossible for the railroads to transact the business of the country and 
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obey it." Any exercise of state authority in whatever form manifest- 
ed, which directly régulâtes, or the necessary efïect of which is to 
regulate, interstate commerce is void. Atlantic, etc., Ry. v. North 
Carolina, supra. 

Plaintiff in error excepted to the ruling of the court in excluding the 
testimony of Ben Dewberry, in charge of the engine at the time of the 
collision, in that said witness being called to testify in behalf of the 
défendant below, in response to a question from counsel, answered, 
"There are between 90 and 100 crossings on the Southern Railway 
between the South Carolina line and Atlanta." The question was ob- 
jected to because incompétent, immaterial, and inadmissible with the 
observation by counsel, "I think the entire case should be confined to 
this crossing." Counsel for défendant stated : 

"I expect to prove that between the South Carolina Une and Atlanta there 
are practically 100 road crossings, or between 85 and 100 public road cross- 
ings ; that the distance is 101 miles ; that the crossings In some localltles are 
very close together, and wlthin a few hundred yards of each other, and at 
others further apart ; the average maklng about a crossing to the mile almost. 
We expect to show further that to observe the statute, and checli and lieep 
checklng, so as to hâve the train under control, and to stop, should any per- 
son or tlilng be on the crossing, would consume from 5 to 10 minutes at each 
crossing, depending upon the welght and length of train and grade. We wlsh 
to Show that thls train was made up and linown as No. 39 vestibule train, 
which runs from the clty of Washington through the States of Virginia, Nortb 
and South Carolina, and Georgia ; that It was carrylng passengers from one 
State to another, and also earried an express car with freight. We expect to 
show that obédience to that crossing aet would hinder and practically prevent 
interstate business belng done by the défendant." 

The objection was sustained, testimony excluded, and exception not- 
éd. We are of the opinion that there was no error in the action of the 
court in sustaining the objection, as the testimony was not properly 
admissible in the absence of pleading to support it. This view seems 
to hâve obtained with counsel for défendant below, as evidenced by 
the amendment filed and heretofore discussed. Pleadings of the parties 
are the allégations made by the parties to a civil, or criminal case, for 
the purpose of definitely fixing and presenting the issues to be tried 
and determined between them; and the facts from which the law 
draws the conclusion of nonliability must be pleaded in the answer, 
where they are not stated in the pétition. Under section 914 of the Re- 
vised Statutes of the United States [U. S. Comp. St. 1901, p. 684], it 
is provided that the practice, pleadings, forms, and modes of proceed- 
ing in civil causes, other than equity and admiralty, in the Circuit and 
District Courts shall conform, as near as may be, to the practice, plead- 
ings, forms, and modes of proceeding existing in like causes in the 
courts of record of the state in which such Circuit and District Courts 
are held. The only object, and the avowed purpose of tendering this 
testimony, was to show the invalidity of the statute in so far as it re- 
lated to trains engàged in interstate trafific, and this, without spécial 
plea, would not Le permissible under the practice and pleadings ob- 
taining in Georgia. See Parham & Co. v. Potts-Thompson Liquor Co., 
127 Ga. 303, 56 S. E. 460, and cases there cited. The validity, or in- 
validity of a statute, cannot be considered upon appeal, unless the rec- 
ord shows that the question was distinctly raised in the pleadings in 
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the court below. Savannah, etc., Ry. Co. v. Hardin, 110 Ga. 433, 35 
S. E. 681. 

A subséquent assignment complains of the refusai to direct a verdict 
for the défendant. The évidence was sharply in conflict, and the 
charge requested would hâve invaded the province of the jury. 

The last assignment seeks to review the following paragraph of the 
gênerai charge to the jury : 

"Under the statutes of Georgla, gentlemen, whlch hare been referred to, It 
Is tbe duty of englneers of trains in Georgla when approaching a crossing, to 
Wow the whistle, as stated to you by counsel, and to checli, and keep checlcing 
thelr trains as they approach the crossing, so as to be able to stop them if any 
person or thing should be upon the crossing. That Is the statute of thls state, 
and it Is entirely clear that they were not doing that In this case ; so there is 
no question that the railway company, through Its servants and agents, was 
guilty of négligence. I therefore instruct you as a matter of law that the 
défendant through its servants, agents, and employés was guilty of négligence." 

This point is reserved, but the brief contains neither authority nor 
argument in support of the proposition. The failure to comply with 
a state statute is held to be négligence per se in Georgia and many oth- 
er jurisdictions. The engineer testified that he sounded the whistle at 
the blow post 400 yards f rom the crossing, but did not continue to 
blow until the crossing was reached, and made "no effort to comply 
with the statute in any other particular," and only attempted to check 
lus train when he realized the danger of collision. The object of blow- 
ing the whistle is to give timely warning of the approach of the train. 
It follows that, if a person about to go upon the crossing, sees, hears, 
or otherwise knows of the approach of the train in time to avoid injury, 
the object of the statute has been accomplished, and in that event fail- 
ure to give the statutory warning would not be négligence. This 
view occurred to the trial court, and the record discloses that upon 
this point the jury was charged : 

"If by the exercise of ordinary care and prudence the deceased could hâve 
ascertained by the use of his sensé of hearing, and of slght, that the train 
was approaching, and thereby avolded the accident, hls wldow cannot recover 
In thls action." 

And, further: 

"If you belleve that King drove on the cross.Ing wlthout havlng stopped and 
llstenèd, and if he had listened he would hâve heard the approach of the train 
in tinie to hâve avolded the injury, then I charge you that his wldow cannot 
recover." 

If the charge is error, which we do not concède, it is rendered harm- 
less by the further charge, to wit : 

"Notwlthstanding the négligence of the défendant (In falllng to comply with 
the statute). If the deceased. by the exercise of ordinary care, could bave 
avolded tbe conséquences of defendant's négligence his wldow cannot recover." 

The same rule was applied to the daughter, with the exception that 
the négligence of the father, if any, could not be attributed to her. 

Upon the whole case, as made by the pleadings and testimony, the 
law was clearly presented, the assignments disclose no error, and the 
judgments should be in ail things affirmed. 
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BLDBR DEMPSTER & CO. v. MENGa 

<arcult Cîourt of Appeals, Fifth Circuit. March 10, 1908. On Behearlng;, 

Aprll 3, 1908.) 

No. 1,731. 

1. Masteb and Servant— Injuries to Servant— Contbibutobt NEOLiaKNCB. 

Where, In an action for Injuries to a watchman by an explosion on a 
gasoline launch on vrhieh he was employed, he clalmed that the explosion 
was caused by defendant's négligence In allowlng gasoline to leak from 
machlnery, etc., while défendant pleaded that plalntlff .was négligent In 
pouring oll from one lantern into another just prlor to the explosion, 
and that thls was the cause thereof, and there was évidence that two 
lanterns were afterwards found where the explosion occurred, the court 
erred In refusing to submit the question of contrlbutory négligence to 
the jury and In charging that the answer did not ralse the défense of 
contrlbutory négligence, but pleaded that plalntlfC's négligence was the 
exclusive cause of the injury, and that, if the accident happened as plaln- 
tiff alleged, It could not hâve been In the way that défendant clalmed 
It did, and vice versa. 

2. Trial— Witnesses—Credieilitt—Impeachmknt. 

An instruction that the fact that plalntlff had not been Impeached rais- 
ed a presumption In favor of hls account of the transaction was error; 
défendant belng entitled to rely on the inhérent improbablllty of plain- 
tiff's story as Inconsistent either with Itself, or with the conceded facts 
In the case or matters of common Icnowledge. 

3. SaMB— INÏBKEST. 

Plaintiff's interest In the case is always a matter to be consldered in 
connection with the weight to be given to hls testimony. 
McCormlcli, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Henry P. Dart and B. W. Kernan, for plaintiff in error. 
Frank E. Rainold and Armand Romain, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. Charles Menge brought suit against 
Elder Dempster & Co. for damages for injuries which he sustained by 
reason of an explosion which occurred on a gasoline or naptha launch 
on which he was acting as watchman at the time of the explosion. 
The plaintif? claimed that the explosion was due to the ignition of the 
gas or vapor generated by the gasoline or oil stored in the tanks and 
pipes of the launch, and that the gas, vapor, and oil escaped from the 
tank and accumulated in the cabin of the vessel during the night be- 
cause the stopcocks, valves, and apertures of the tank had not been 
closed properly by the master of the vessel, but were negligently left 
open or partly open. The ground of liability is that Menge was put 
by Elder Dempster & Co., by whom he was employed, to work in an 
unsaf e' place ; that Elder Dempster & Co. knew or should hâve known 
ail about the unsafe condition of the launch; and that Menge knew 
nothing about it. There was a gênerai déniai by the défendants of 
négligence, a plea of contrlbutory négligence, and a further plea that 
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the plaintiflF was guilty of independent négligence on his part which 
caused the accident. 

It appears that it was the habit of the plaintiff to report to one 
Wilt, who was the foreman or roundsman of watchmen employed by 
Elder Dempster & Co., and on the evening of September 8, 1901, 
Menge reported for duty to Wilt, who told Menge to go up to the 
launch Edco, tied up at Walnut street and the river, and Menge went 
there and found one Vogt in charge, whom he relieved. Vogt said the 
vessel was leaking, and Menge would hâve to keep her bailed out. 
He told Menge where to find a lantern, and showed him a bucket and 
a couple of cans to use in bailing. Menge went in and out of the 
cabin a number of times during the night while engaged in bailing. 
The explosion occurred about 5 o'clock in the morning. At the time 
of the explosion Menge was engaged in bailing the launch. It appears 
from Menge's testimony that, when he first went into the boat, there 
was considérable odor ; that he smelled something like oil ; that he 
knew the vessel was a gasoline launch before he went on her; and 
that he knew that gasoline was explosive. There was évidence tending 
to show that both Vogt, whom Menge relieved when he took charge of 
the launch, and Menge, were employés of Elder Dempster & Co. 
Menge had been employed by the défendants as watchman for a period 
of about three months before the accident. He was employed on 
nights when his services were needed, but not regularly. He was in 
their employ commencing on the afternoon of September 8th and until 
the next morning when the accident occurred. He was paid a fixed 
sum for each night, and not by the week or month. Elder Dempster 
& Co. are large shipowners and agents, engaged in navigation and 
transporting freight to and from the city of New Orléans and to and 
from foreign ports, and received and delivered at the wharves of 
New Orléans large quantities of freight. The Edco, the launch on 
which this accident occurred, was owned by Mr. Warriner, one of 
Elder Dempster & Co.'s représentatives in New Orléans, and was 
used by their employés engaged in handling their ships and cargoes 
in and around the city of New Orléans. There was considérable évi- 
dence, but the foregoing sufficiently states the case for the purpose 
of noticing the questions we consider important in determining it. 
We notice only two of the questions raised by the exceptions and as- 
signments of error, and which were stressed in argument, as they will 
be controUing in the disposition of the case. 

The first is that the court erred in failing to charge the jury on the 
question of contributory négligence. The défendants' theory of the 
accident was that it occurred while Menge was trying to pour oil from 
one lantern into another. This was the independent neghgence set up 
by the défendants against Menge, and this, it was said, was the cause 
of the explosion. The court in the charge presented to the jury the 
two théories — the one, the plaintifif's theory, that the explosion oc- 
curred by reason of the oil being negligently allowed to leak on ac- 
count of the condition of the machinery, valves, etc., and the other, the 
défendants' theory, that the plaintiff was engaged in pouring oil from 
one lantern to another at the time, and that, while they had the posi- 
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tive testimony of the plaintiff that it did not occur as the défendants 
contended, still they had the circumstances which were offered tend- 
ing to show that there were two lanterns found where the explosion 
occurred. The contention hère is that the défendants in the Circuit 
Court were entitled to hâve an instruction on the plaintifï's alleged 
contributory négligence. 

The court charged the jury as foUows : 

"The défendant answers that the accident was due not to any négligence 
of the défendant, but solely to the indeiiendent négligence of the plaintiff 
himself. The défense is not contributory négligence but exclusive négligence 
of the plaintiff. If the accident happened as the plaintiff alleged It did, as 
he testifled it did, then it could not possibly bave happened In the way In 
whieh the défendant allèges it did, and, on the other hand, If it happened 
in the manner in which the défendant allèges it did, then It could not hâve 
happened in the way in which the plaintiff avers It happened." 

The court also refused to give to the jury the following charge: 

"That if the jury flnd that the plaintiff knew that gasoline was explosive, 
and knew that the launch on which he was engaged was a gasoline launch, 
and that immediately upon comlng on board of said launch he detected a 
noxious odor, which made him sick, and if the jury flnd that he dlscovered 
the présence of gasoline gas while bailing the said water out of sald cabin 
during the night, and before said explosion, It was the duty of the plaintiff 
under the circumstances to make an examination and inspection of the prem- 
ises in which he was working to ascertain the cause of the présence of said 
gasoline gas, and to take such reasonable précautions for his own safety as 
would avold an explosion of said gas, and his fallure to do so would be 
négligence contributing to the accident, and thereby bar recovery against the 
défendant." 

We think the charge given, as quoted above, was erroneous, and 
that the défendants were entitled to hâve the jury instructed substan- 
tially as requested on the subject of contributory négligence. The de- 
fendants had pleaded both contributory négligence and independent 
négligence on the part of the plaintiff, and we think the facts entitled 
them to an instruction to the jury on both points of défense. While it 
is true that there were two distinct théories of the case apparently in- 
sisted upon by the parties, on the part of the plaintiff that the accident 
was due entirely to the négligence of the défendants in having leaking 
and defective machinery on the vessel, and on the part of the défend- 
ants that it was caused by the plaintifï's pouring oil from one lamp to 
another, and while it is true that this alleged négligent conduct of the 
plaintiff might hâve been the independent and real cause of the 
explosion— still it might also hâve been a co-operating and contributing 
cause. If the cabin of the vessel was filled with dangerous gases, and 
the plaintiff used the two lanterns in such a way as to cause those 
gases to ignite and resuit in the explosion, this might we think reason- 
ably be said to be a contributing cause, aside from the question of its 
being the independent cause. We are clear that the jury were entitled 
to hâve the law of contributory négligence presented to them on the 
facts of the case. 

The next question presented is as to the action of the court in in- 
structing the jury on the subject of the credibility of witnesses, and 
especially of the weight to be given the testimony of the plaintiff 
Menge. The court instructed the jury as foUows: 
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"Now, as to how the accident happened, I want to say that you, gentlemen 
ot the Jury, are the sole judges. I called your attention to some of tbe évi- 
dence, but you are to disregard anytliing tliat seems a comment or expression 
of opinion on my part as to the effect o( that évidence. It Is for you to 
Judge from the évidence before you, how the accident did occur. The plain- 
tiff has swom positlvely how It oceurred. He was the only eyewitness to 
the accident. He swears that there was an explosion. Now, it is (or you to 
décide whether you will believe him or not. If you believe him — and in de- 
termlning whether you will believe him or not you must bear In mind that no 
attempt has been made to impeach bis character for truth and veracity, he bas 
llved in this community for 25 or 30 or 40 years, and must be pretty well 
known from his occupation as gardener and watchmau, and no effort has 
been made to show that he is generally a person unworthy of belief — that 
raises a presumption whicb you are to apply in this case that ordinarlly 
he is a man whose word can be relied on." 

It will be perceived that the instruction of the court was to the 
effect that the fact that Menge had not been impeached raised a pre- 
sumption in favor of the truth of his account of the transaction. We 
think this was error. We do not think it was proper for the court to 
tell the jury that, because a witness had not been impeached, there was 
a presumption in favor of the truth of what he had stated. The party 
in opposition to whom a witness is called may well rely upon the in- 
hérent improbability of the story told by the witness. It may be so 
inconsistent with itself and with conceded facts in the case that are 
matters of common knowledge as to justify the jury in rejecting it 
entirely. It will not do to say, therefore, that because there is a fail- 
ure to impeach a witness by proving his gênerai bad character or in 
other ways known to the law that a story related by the witness may 
not be rejected on account of its own inhérent weakness or improbabil- 
ity. 

In Quock Ting v. United States, 140 U. S. 420, 11 Sup. Ct. 734, 
35 L. Ed. 501, the Suprême Court says this : 

"Undoubtedly, as a gênerai rule, positive testimony as to a particular fact, 
uneontradicted by any one, should control the décision of the court ; but that 
rule admits of many exceptions. There may be such an inhérent Improbabil- 
ity In the statements of a witness as to Induce the court or jury to disregard 
hl8 évidence, even in the absence of any direct conflictlng testimony. He may 
be contradicted by the facts he states as completely as by direct adverse tes- 
timony, and there may be so many omissions in bis account of particular 
transactions, or of his own conduct, as to discrédit his whole story. His man- 
ner, too, of testifying may give rlse to doubts of his sincerity, and create the 
Impression that he Is giving a wrong colorlng to materlal facts. Ail thèse 
things may properly be considered in determlnlng the welght which should 
be glven to his statement, althougb there be no adverse verbal testimony ad- 
duced." 

The court, also, in the Quock Ting Case approves the case of Kava- 
nagh V. Wilson, 70 N. Y. 177-179, and in referring to that case, and 
other cases, uses the following language : 

"In Koehler v. Adler, 78 N. Y. 287, it was held that court or jury was not 
bound to adopt the statements of a witness slmply for the reason that no wit- 
ness had denied them, and that the character of the witness was not Im- 
peached, and that the witness might be contradicted by citcumstances as well 
as by statements of others contrary to his own, or there might be such a de- 
gree of Improbability in his statements as to deprive them of crédit, how- 
ever positlvely made. The case of Elwood v. Western Union Tel. Go., 4& 
N. Y. 549, 6 Am. Rep. 140, was cited lu support of this position, where in de- 
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livcriiig the opinion of the court the rule and its exceptions are stated by 
.Tudge Rapallo with great clearness and précision ; se, also, as the case of 
Kavanagh v. Wllson, above referred to. In Wait v. McNeil, 7 Mass. 261, the 
Suprême Court of Massachusetts held that a verdict was not to be set aaide, 
although it was glven agalnst the positive testimony of a wltness not Im- 
peached, where there were circumstances In évidence tendlng to lessen the 
probability that such testimony was true. Numerous other cases mlght be 
cited in support of this same gênerai doctrine." 

In Chicago Union Traction Co. v. O'Brien, 219 111. 303-308, 76 N. 
E. 341-343, in the opinion by the court, discussing the question her^ 
involved, the following is said : 

"The part of the Instruction whlch States that wltnesses, llke ail othei 
citizens, are presumed by the law to be law-abiding citizens, and the law sup- 
plies a proper method of impeachlng their évidence In cases where it can be 
impeached, is equally vicions wlth the other part. The question of the cred- 
ibility of wltnesses is excluslvely within the province of the jury ; and It is 
not the rlght of the court to take that question from them. Whether a wlt- 
ness bas been impeached is a question of fact, and not of law, and, when not 
impeached, It is for the jury to détermine whether he shall be belleved, and 
to what estent. The court may glve the jury gênerai rules for thelr guidance, 
but where wltnesses contradict each other as to matters of fact, and there 
is no Impeachment of any wltness, as was the case hère, the law Indulges no 
presumption that they are ail telllng the truth. When a wltness testifles 
in a case, the inhérent improbabillty of bis statements may Induce the jury 
to disbelieve him, although be is not contradicted. How much weight is to 
be given to hls testimony dépends largely upon his appearance, bis manner 
of testifylng, and ail the other évidence and circumstances from whlch the 
jury may crédit or discrédit him. Where wltnesses contradict each other, 
and the resuit of the case dépends upon thelr credibility, it is for the jury to 
détermine which one they will belle ve. Stampofski v. Steffens, 79 111. 30vî. 
The law bas no rule whlch the court may lay down in instructions to the jury 
that there is a presumption that an unimpeached wltness bas testifled truly, 
and such instructions infringe upon the province of the jury to détermine the 
credibility of the wltnesses and the weight and value of their testimony. 
Hauser v. People, 210 111. 253, 71 N. B. 416 ; 30 Am. & Eng. Ency. of Law (2d 
Ed.) 1068; 11 Ency. of PI. & Pr. 312." 

Following the remarks of the court as to the weight to be given the 
testimony of Menge, the following language is used in référence to 
the testimony of another witness in the case : 

"There Is the negro woman who says she was a square or a square and a 
half away from the boat, and was awakened by an explosion which she de- 
scrlbed in language that Is evldently exaggerated. Now, In order to déter- 
mine what credence you ought to glve to that negro woman's testimony, you 
must also bear in mlnd that she, too, has the benefit of a character whlch bas 
not been impeached, and the door was wide open to the défendants, If It was 
open to impeachment. She gave the name of a gentleman for whom she 
worked and where she had lived on State street in this city. With this data 
It would bave been very easy for the défendants In this case to bave attacked 
her character If her character was generally a bad character." 

We think thèse two instructions were calculated to impress the jury 
unduly with the idea that the testimony of thèse two wltnesses was to 
be believed and acted upon solely because the défendants had failed 
to show bad character and impeach them in that way. It manifestly 
tended to prevent the défendants from having the benefit of what they 
claimed; that is, as we understand it, that the testimony of thèse two 
wltnesses was improbable of itself, without référence to whether their 
characters were good or bad. In addition to this, we think the court 
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might well hâve coupled with whatever was said on the subject of the 
apparent good character of the plaintiff the fact of his interest in the 
case. This is always a matter to be considered in connection with the 
weight to be given the testimony of those interested in the resuit of 
htigation. 

Both of thèse errors we think tended to préjudice the défendants in 
the trial of the case, and mav hâve contributed substantially to the re- 
suit reached by the jury. For the reasons given, we are constrained 
to reverse the judgment of the court below, and remand the case, with 
instructions to award a new trial. 

FARDEE, Circuit Judge. I concur with the court in the foregoing 
opinion, but think that the issue presented in the answer of fellow serv- 
ant négligence should hâve been passed upon. 

The trial judge instructed the jury that plaintifï was not a fellow 
servant with the employés of the défendant who were concerned in 
bringing about the condition of the boat when the plaintiff was in- 
jured, to which exception was made, and it is hère presented by bill 
of exceptions. It was shown on the trial that Menge had been in the 
employ of Elder Dempster & Co. as a watchman for a period of about 
three months before the accident, and was so employed on the night 
of the accident; that when he reported for duty to Wilt, foreman or 
roundsman of watchnien, employed by défendant, on the evening of 
Sunday, September 8, 1901, he was told to go up to the launch of El- 
der Dempster & Co., lying up at Walnut street and the river, Wilt 
saying to him : "They want you up there, the launch is leaking" — and 
that he would fînd a man up there. The man in charge of the Edco, 
who gave plaintiff instructions as to bailing out the boat, was one 
Vogt, who, while registered as the master of the launch, performed the 
duties of deckhand and watchman, and was employed by défendant. 
He had during Sunday been watching the Edco and bailing her out 
just as Menge was told to do during the night. The Edco was a 
gasoline launch, and was used by Elder Dempster & Co. for the pur- 
pose of its business. When in use Capt. Treleaven, the outdoor rep- 
résentative of défendant, was captain, and George Brewster was en- 
gineer, and Vogt the deckhand. Neither Treleaven nor Brewster had 
been on the boat since the Saturday preceding the accident, which hap- 
pened about 5 o'clock on the moming of Monday, September 9, 1901. 
If there was gasoline in the cabin of the launch where Menge was 
working, it can be accounted for only upon the theory that gasoline 
leaked during the night out of the pipe supplying the port engine with 
gasoline from the tank underneath the forward deck. This pipe was 
disconnected from the port engine, and was turned up at the end, and 
a pièce of waste had been put in the end as a stopper. The valve 
which releases the oil from the suppiy tank had been opened by Vogt 
to get a small quantity of gasoline to clean his trousers between 1 and 
2 o'clock in the afternoon before the arrivai of Menge, and, as Vogt 
testifies, the valve was again tightly closed by him. This leakage, if 
there was any, must hâve, under the évidence, been caused by the fail- 
ure of Vogt to close the valve tight enough to prevent the leakage of 
oil, or to put back the waste as he found it. If the évidence establishcs 
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that the leakage was so caused then the présence of gasoline oil and 
vapor was due to the négligence of Vogt, who was a fellow servant 
with Menge, and no recovery can be had against the common master 
for plaintiff's injuries, because such act was an act of administration 
in using the property, and not a failure of duty of the master in fur- 
nishing a safe place. Kinnear Co. v. Carlislc, 152 Fed. 937, 82 C. C. 
A. 81 ; also American Bridge Co. v. Seeds, 144 Fed. 605, 75 C. C. A. 
407. 11 L. R. A. (N. S.) 1041 ; Armour v. Russell, 144 Fed. 614, 76 
C. C. A. 416, 6 L. R. A. (N. S.) 602. 

The judge adds to the bill of exceptions a per curiam, as foUows : 

"That plalntiff was a mère watchman, employed by defendant's agent to 
watch the launch. It was defendant's absolute duty, through its agents, to 
Inform the plalntiff of the dangers incident to the situation In whlch he 
was employed to wateh. If the plalntiff was injured through some danger 
of the situation of whlch he should hâve a warnlng, the défendant eannot 
escape liability by alleging that, in àny event, the plalntiff was a fellow serv- 
ant with those who employed him and assigned hlm to the dangerous situa- 
tion. I left it to the jury to décide whether the situation was dangerous, 
and required that plalntiff should be warned of the danger." 

The theory of the défense was— and under the évidence it is very 
plausible — that, if the place was dangerous, it was made so by the nég- 
ligence of Vogt, a fellow servant of Menge, and wholly without the 
knowledge of the plalntiff in error, who was neither informed nor had 
time and opportunity to inspect in person or by deputy By this in- 
struction the judge took from the jury the right to détermine whether 
the condition of the boat was brought about by the négligence of Vogt 
and whether Vogt and Menge were fellow servants. In my opinion the 
jury should hâve been instructed to détermine thèse facts from the évi- 
dence, and, if they found that Menge and Vogt were fellow servants, 
and that the condition of the boat was brought about by Vogt, then 
that Menge could not recover. 

McCORMICK, Circuit Judge (dissenting). I eannot concur in the 
view of this case taken by the majority of the court. A careful read- 
ing of the record and considération of ail the proof satisfies me fully 
that the trial judge presented the matter fairly to the jury both in 
his statement of the testimony and in his suggestion to the jury of 
inferences that might be drawn from it. So, far from undertaking to 
conclude the jury, or to exclude from them, a considération of the 
proof, he said in apt terms : 

"Now, as to how the accident happened, I want to say that you, gentlemen 
of the jury, are the sole judges. I eall your attention to some of the évidence, 
but you are to disregard anythlng that seems a comment or expression of 
opinion on my part as to the effect of that évidence. It Is for you to judge 
from the évidence before you how the accident dld oceur. Plaintiff has 
sworn positively how It occurred. He was the only eyewitness to the acci- 
dent" 

And in the conclusion of the charge he used this language : 

"Now in instructing you, gentlemen of the jury, that you are to conslder 
and détermine the damages, and in calling your attention to wliat you must 
conslder in determining the damages, I do not mean to Intimate in the slight- 
est degree that it is incumbent on you to find for the plaintiff. I simply In- 
struct you how to assess bis damages If you âud for tbe plaintiff, but if 
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you are satisfled either that the plalntlff has not proved his case, or that th» 
défendant has shown that the accident resulted from the cause which the de- 
fendant set up In its answer, then you won't assesa any damages for the 
plaintlfC." 

I have not been able to find in the charge anything that is obnoxîous 
to the ruling of the Suprême Court in the case of Quock Ting, or in 
the language of Mr. Justice Fields, who announced the opinion of the 
court in that case. The holding of the court in that case as correctiy 
stated in the syllabus is only to the efïect that uncontradicted évidence 
of interested witnesses to an improbable fact does no require judg- 
ment to be rendered accordingly, in support of which Mr. Justice 
Fields cited Koehler v. Adler, 78 N. Y. 287, and quoted a paragraph 
from the syllabus of the report of that case. To show the application 
of that language to this case it is only necessary to quote the last para- 
graph of the opinion in Koehler v. Adler, supra, as followg : 

"It may be that the évidence of thèse two witnesses ought to outweigh ail 
the circumstances referred to. Ail that we Intend to décide is that it was a 
question of fact for the jury, and not one of law for the court, and that the 
rule Invoked Is not applicable to the case." 

The rule invoked was that the positive testimony of an unimpeach- 
cd, uncontradicted witness cannot be disregarded by the court or jury 
arbitrarily or capriciously, but in applying this rule great care should 
be exercised. In Kavanagh v. Wilson, 70 N. Y. 177, the holding of 
the court was "that the case was a proper one for the jury, and that 
a refusai to submit the question to the jury, and a direction of a ver- 
dict for the amount claimed was error." To this effect and only to 
this effect is the case of Wait v. McNeil, 7 Mass. 361, referred to in 
one of the excerpts embraced in the opinion of the majority. 

In my judgment none of thèse authorities reflect in the least upon 
the soundness of the action and views of the trial judge in the case 
before us in his instruction to the jury. I think the judgment should 
be affirmed. 

On Rehearing. 

PER CURIAM. The pétition for rehearing is denied. 
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(Circuit Cîourt of Appeals, Sixth Circuit. March 23, 1908.) 

No. 1,785. 

Railkoads— Pebsons on Track—Death— State Stattttes— Actions. 

Shannon's Code Tenn. § 1574, subd. 4, provides that when any person 
or other obstruction appears on a rallroad the alarm whlstle shall be 
sounded, the brake put down, and every possible means employed to stop 
the train and prevent an accident. Held that, in order to recover for the 
death of a person under sueh act, It must be proved that décèdent appear- 
ed on the road In front of the englne, as an obstruction thereto, and that 
the engineer falled to sound the alarm, put down the brakes, and employ 
every possible means to stop the train and prevent the accident 
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2. SAME— BUBDEN OF PbOOF. 

The burden of proof of such éléments of a right of action nnder Buch 
• act is on plaintlfif. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 41, Rallroads, S§ 
1341-1343.] 

8. TBIAL— DlBECTION OP VEEDICT— SUBSTANTIAL EVIDEHCB. 

In order to entltle plaintlff to go to tlie jury, he muet Introduce substan- 
tial évidence to establish tlie éléments of his cause of action, which con- 
sists of somethlng of substance and relevant conséquence, and not mère 
vague, uncertaln, or irrelevant matter, insuflacient to induce conviction. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 46, Trial, § 338.] 

4. Railboads— Pebsons on Teack—Death— Evidence— Question fob Juby. 

In an action against a railroad company for death of plaintiff's Intes- 
tate undèr Shannon's Code Tenn. § 1574, subd. 4, providlng that when 
any person or other obstruction appears on the road the alarm whistle 
should be sounded, the brake put down, and every possible means employ- 
ed to stop the train and prevent an accident, évidence showing the man- 
ner of intestate's death held too indeflnite and uncertaln to justify sub- 
mission of the case to the jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

C. J. St. John, for plaintifï in error. 
Robert Burrow, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is an action brought by the de- 
fendant in error against the plaintifï in error to recover damages for 
the alleged wrongful death of the former's intestate, caused by one of 
defendant's trains. It resulted in a verdict and judgment for $1,000. 
But one ruling of the lower court is assigned as error, and that is its 
refusai at the close of ail the évidence to give peremptory instruction 
to find for the défendant. 

The action is based on subdivision 4, § 1574, Shannon's Code of 
Tennessee, which requires that, "when any person, animal, or other 
obstruction appears upon the road, the alarm whistle shall be sounded, 
the brake put down, and every possible means employed to stop the 
train and prevent an accident." In order to a recovery on this statute 
for the injury or death of a person, two things are essential. One is 
the person injured or killed must hâve appeared — i. e., been in sight 
or view from the engine upon the road in front thereof, and it seems 
as an obstruction thereto. This is essential in order that a duty may 
hâve existed to do the things required by the statute. The other is 
the engineer must hâve failed to sound the alarm, put down the brakes, 
and employ every possible means to stop the train and prevent an ac- 
cident — i. e., hâve breached the duty so imposed. The burden is on 
the plaintiff to show both thèse things. In order to be entitled to go to 
the jury he must introduce substantial évidence favoring them. What 
is meant by "substantial évidence" is thus indicated by Judge Severens 
in Minahan v. Grand Trunk Western Railway Co., 138 Fèd. 37, 70 C. 
C. A. 463. 
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"Something of substance and relevant conséquence and not vague, uncer- 
taln, or Irrelevant matter, not carrymg the quallty of proof, or having fltness 
to induce conviction." 

There was not much, if any, contrariety in the évidence introduced 
before the jury. It was in substance this: The deceased was 19 
years of âge. One witness testified that he was tolerably fleshy, weigh- 
ing 150 or 160 pounds ; another, that he was a heavy man, weighing 
about 170 pounds; and another, that he was big and muscular, a little 
less than 6 feet high, and thick through the chest and shoulders. The 
last time that he was seen aUve was about 8 o'clock the evening be- 
fore his death, which occurred on July 14, 1905, in Bristol, Tenn., go- 
ing up Main street. That place is in the line of defendant's railroad, 
and it runs from thence in a southeasterly direction to Bluff City, a 
distance of 11 or IS miles. He was discovered the next morning at 
half past 7 o'clock, dead, on defendant's track, about 3% miles north- 
west of Bluff City and 7 or 8 miles from Bristol. He was lying be- 
tween the rails with top and back of his head mashed, and one wrist 
and one of his legs broken. At that point there is a curve in the 
track to the right going from Bristol. Towards Bristol from the body 
was found a pistol lying in the center of the track, and opposite it, 
about four feet from the track, a hat. According to one of plaintiff's 
witnesses, the distance from the body to the pistol was a rail or rail 
and a half, or 30 to 40 feet, but according to the testimony of defend- 
ant's section foreman the distance was about 100 feet. According to 
one of plaintiff's witnesses, where the pistol and hat were, there was 
on the rail and end of the ties brains, little pièces of skull, and a 
little blood ; according to artother one, towards where the body was 
found, brains were scattered along on the ends of the ties and some 
on the rail, and according to defendant's superintendent, who reached 
the scène after the body had been removed from the track to a point 
on the outside opposite the place where it had lain, the ballast 75 to 100 
feet from where the body was lying towards Bristol, and at two or 
three other points, was torn up ; 15 feet from the first place where it 
was so torn up there was flesh and hair against the side of the rail ; 
25 feet from there was a pool of blood and brains and hair about the 
outside rail of the curve; and 25 or 30 feet from there to a point 
opposite to which the body lay on the outside was a pool of blood, as 
if the body had lain there for a while, and the body had the appearance 
of having been roUed. In the deceased's pocket was a broken bottle, and 
it and his clothes were wet with and smelt of whisky. A train had 
passed from Bluff City to Bristol, leaving the former place the evening 
before at 9 :45, and one had passed from Bristol to Bluff City that 
morning, leaving the former place at 4 o'clock, and reaching the place 
where the décèdent was struck at about 4:30 a. m., central time. It 
was then getting tolerably light and the engine had a first rate head- 
light. The train was running at a rate of 20 miles an hour, and the en- 
gineer was on the inside of the curve and could see about 100 feet 
ahead. There seems to be no question that this was the train which 
struck and killed décèdent. The engineer testified that he was on the 
lookout and had his eyes on that particular place because considérable 
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stock grazed there, and he saw no one, and that at Elizabethton, a point 
on the road — just how far from the scène of the accident not appear- 
ing — in pursuance to a téléphone message from the superintendent, 
he examined the engine carefuUy, and found no blood or flesh on it. 
In certain of his answers on cross-examination, he indicated that, in 
saying that he was on the lookout and saw no one, he may hâve been 
speaking from habit, rather than from recollection, but, in another, he 
said that he remembered distinctly that he was on the lookout at that 
place on that occasion. The superintendent testified that there was a 
place under the slats of the pilot where a man could ride and he had 
seen men riding there — that the distance from the top of the ties to the 
bottom of the average running pilot was 7^ inches and he had made 
a test of this pilot, not giving the time, but under similar conditions 
with a small man, and the pilot struck him a little back of the forehead 
when his head was against the point thereof and about the middle of 
the face when the body lay across the track with face toward it, and 
that in his opinion, if deceased had been struck by the pilot, he would 
hâve been mashed ail to pièces, and, if his body had gotten under the 
pilot, it would hâve been literally ground up and either hâve hung on 
the pilot and been dragged along with it or kicked aside. 

Was this évidence then sufficient to entitle plaintiff to hâve this case 
submitted to the jury? Did any of it tend to a substantial degree to 
establish that the deceased before he was struck by said train appeared 
on the road in front of it as an obstruction? It might be thought that 
if some of it did so tend it is overthrown by the testimony of the en- 
gineer that he was on the lookout, and did not see the deceased, and 
that he shortly afterwards examined the engine and there was no flesh 
or blood on it, and of the superintendent that the pilot of the engine 
could not hâve passed over the deceased without grinding his body 
up, and the test he made tending to show this. But notwithstanding 
this, if othèr of the évidence did so tend, the case was still for the jury. 
It was for them to weigh the opposing constituents of the évidence and 
détermine which had the greater weight. Jenkins & Reynolds Co. v. 
Alpena Portland Cernent Co., 147 Fed. 641, 77 C. C. A. 625. There 
was no direct évidence tending to establish said fact. No one ever 
saw the décèdent on the defendant's road at any place alive, much less 
at the place where his dead body was found, in front of the train that 
killed him as an obstruction thereto. So far as there was any évidence 
tending so to do it was purely circumstantial and the only circumstan- 
ces that can be relied on as having such tendency are the position of 
the body, pistol and hat, relatively to the track and to each other, the 
wounds on deceased's body, the location of the brains and blood and 
the disturbances of the ballast. But no inference can be drawn from 
thèse facts that the deceased before he was struck appeared on the 
road in front of the train that struck him as an obstruction. They 
hâve no fîtness to induce conviction of such fact. The jury were told 
that it was the contention of plaintiff that "the circumstances hère 
show that he must necessarily hâve been on the track or within strik- 
ing distance, and that to find for plaintiff they would hâve to be satis- 
fied that the circumstances show that that is the strôngest probability 
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in this case — that it is stronger than any other probability." Thetr 
attention was called to other ways, possible, if not probable, in which 
he may hâve been killed without appearing on the track as an obstruc- 
tion, especially if he was drunk, such, for instance, as being caught 
by the wheels of the engine, being dragged thereunder whilst trying 
with or without reason to get thereon, or falling from, getting knock- 
ed off or attempting to get ofif the train whilst thereon stealing a ride. 
Counsel for défendant in error concèdes as possible, but wholly im- 
probable, ways in which he may hâve been killed, bis being under the 
pilot and falling off, falling from the train, or trying to jump on the 
train ; and a possible way was by bis stumbling before the engine or 
between the cars as the train passed, or possibly even by getting so 
close thereto as it passed as to be drawn under it by suction. We do 
not understand the lower court to hâve been of the opinion that it is 
legitimate to infer from said circumstances that deceased before he 
was struck was in such position as to give rise to the duty imposed by 
the statute in question, but that of ail the possible ways in which he 
may hâve been killed, this way was the strongest probability, and it 
left it to the jury to weigh the probabilities presented by the circum- 
stances proven and told them if this way was a stronger probability 
than any other way, they should find for the plaintiff. But a case 
should never be left to a jury simply on a question of probabilities with 
a direction to find in accordance with the greater probability, Prob- 
abilities may help eut items of évidence from which an inference can 
be drawn, but cannot take their place. To allow a jury to dispose of 
a case simply upon a weighing of probabilities is to turn them loose 
into the field of conjecture, and to hâve the rights of the parties de- 
termined by guess. In bis charge to the jury in the case of Snyder v. 
Mutual Life Ins. Co., Fed. Cas. No. 13,154, Judge Cadwalader said : 

'The most improbable thlngs are sometimes true, and the most probable 
thlngs sometîmes don't happen." 

In the case of Day v. Boston, etc., R. R., 96 Me. 207, 52 Atl. ^71, 
90 Am. St. Rep. 335, Judge Emery said : 

"Quantitative probability — Is only the greater chance. It is not proof, nor 
even probatlve évidence of the proposition to be proved. That in one throw 
of dice there is a quantitative probability, or greater chance, that a less 
nurnber of spots than sixes will fall uppermost Is no évidence whatever that 
in a glven throw such was the actual resnlt. Without something more, the 
actual resuit of the throw would still be utterly unknown. The sllghtest 
real évidence that sixes did In fact fall uppermost would outwelght ail the 
probability otherwise. • » ♦ However confldently one in hls owa affairs 
may base hls judgment on mère probability as to a past event, when he 
assumes the burden of establishing such event as a proposition of fact, as a 
basls for a judgment of a court, he must adduce évidence other than a major- 
Ity of chances." 

In the case of Patton v. Texas & P. R. Co., 179 U. S. 658, 21 Sup. 
Ct. 275, 45 L. Ed. 361, Mr. Justice Brewer said: 

"And where the testimony leaves the matter uncertain, and shows that any 
one of half a dozen things may hâve brought about the injury, for some of 
which the employçr Is responsible and for some of which he is not, It is not 
for the jury to guess between thèse half a dozen causes and flnd tttat the 
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négligence ot the employer was the real cause where there is not satisfactory 
foundation in the testimony for the conclusion." 

It is urged on behalf of défendant in error that the possibility that 
deceased came to his death by falling off the train whilst stealing a 
ride either under the pilot or elsewhere on the train, or, by throwing 
himself under the car for the purpose of taking his own life is re- 
moved from the case by the presumption against misconduct on the 
part of any individual. It seems to be a criminal offense in Tennessee 
for one to steal a ride on a train. But one who walks on the track of 
a railroad is guilty of misconduct. He is a trespasser, and not in the 
exercise of due care. There is no reason why there should not be a 
presumption against such misconduct as well as against other kinds 
thereof. Our attention bas been called to several cases that hâve arisen 
under the statute, as having a bearing on the question we hâve hère. 
They are the cases of Knoxville, C, G. & T. R. Co. v. Wyrick, 99 
Tenn. 500, 42 S. W. 434; Felton v. Newport, 105 Fed. 333, 44 C. C. 
A. 630; Hackney v. C, N. O. & T. P. Ry. Co. (Tenn.) in which no 
opinion was filed. 

In the Wyrick Case, the issue was whether the deceased had ap- 
peared as an obstruction upon the track in front of the train, or either 
fell from the train while stealing a ride, or met his death while at- 
tempting to board the train in motion. He had stolen a ride on a 
freight train from Luttrell Station to Malone)rville, where he was 
ejected therefrom. In a short time this train was followed by a sec- 
ond section thereof. After it had proceeded about a mile from Ma- 
loneyville, it was stopped and the remains of the deceased were found 
bruised and mangled lying on the track some 15 or 20 feet in the rear 
of the train. The body had been partially denuded of its clothing and 
there were signs on the roadbed that it had been dragged. In this 
case there was no claim that it was not for the jury, and the circum- 
stances stated were not ail the évidence having a bearing on the ques- 
tion as to how he came to his death. It was shown that the deceased 
after he was ejected from the first section of the train walked forward 
along the track in the direction in which he was afterwards found and 
along which he was shortly afterwards followed by the second section 
This fact in connection with the mangled remains and the signs on 
the roadbed that the body had been dragged might well be deemed 
sufficient to require a submission to the jury. Hère, the deceased was 
never seen on the track alive, his remains were not mangled, and there 
were no signs on the roadbed that the body had been dragged. 

In the Newport Case which was regarded as controlling by the 
lower court, it is clear that it was considered that it was a close ques- 
tion whether it was one for the jury. Judge Severens in his opinion 
stated that the court "had some doubts from the beginning whether the 
facts and circumstances disclosed by the évidence were such as to 
remove the case from the région of mère conjecture as to how the 
accident occurred, and particularly whether it was shown with suffi- 
cient certainty that Newport, the deceased, appeared upon the road 
as an obstruction within the meaning of subdivision 4, § 1574, Shan- 
non's Code." There, the deceased had left the dépôt at Hclenwood at 
160 F.— 23 



354 160 FEDERAL REPORTER. 

8 :30 or 9 p. m., going north on the track in an intoxicated condition. 
As said inC, N. O. & T. P. Ry. Co. v. Davis, 1S7 Fed. 933, 63 C. C. 
A. 565 : "He had left the station, walking upon the track." He was 
found dead on the track about 500 feet north of the dépôt the next 
morning about 6 o'clock. Between the time he was last seen alive, and 
his dead body was discovered, six trains had passed over the track 
where it lay, the first three of which went north and the next thrce 
south. It was the first train going north that probably struck him. 
The body was mangled, and was recovered in pièces. Of course, in 
view of the number of trains that had passed this circumstance was 
of no help in determining how he met his death. It is said that "per- 
haps the probabiHties favored the conclusion that Newport had laid 
down upon the track intoxicated, and was struck in that place and con- 
dition." A circumstance existed, however, that had some tendency to 
show that he was detained there against his will. That circumstance 
was that one of his feet was found drawn fast into the frog of a 
switch opening to the south. From this it might be inferred that he 
had been caught in the switch. But it is urged that this could not 
hâve been so as he was going north and the switch opened to the 
south. It seems to us that there would hâve been less likelihood of his 
foot having been so caught had it opened the same way he was going 
than opening in the opposite direction as it did. It is possible that 
the force of one or more of the trains passing over him caused it to 
wedge in tighter than it otherwise would. This case then had thèse 
two facts which are not in this case, to wit, the deceased had been 
seen not a great while before the arrivai of the train that struck him 
walking on the track and his foot was found drawn fast in the frog. 

Thèse two cases then, Wyrick and Newport, had circumstances ex- 
isting before and after the deceased was struck tending to show that 
he appeared on the track as an obstruction in front of the train that 
struck him. Indeed it would seem that the circumstance that the de- 
ceased was seen walking on the track, shortly before the arrivai of the 
train that struck him, in the same direction in which it was going has 
such a tendency alone and by itself. Whilst so walking he is an ob- 
struction on the track and in front of the train that strikes him. Until 
the train cornes in sight of him, he does not appear as such. But in 
view of the fact that he is finally struck by the train and there as noth- 
ing showing that he had ever quit walking in front thereof, it is not 
unreasonable to infer that he continued to walk until the train did 
come in sight of him and appear, to wit, as an obstruction. This in- 
ference was helped out in those cases by the after circumstances re- 
ferred to, and it was further helped out by the probabilities. In such 
a case, there is room for the strongest probability to hâve an effect. 

In the Hackney Case the action of the lower court in peremptorily 
instructing the jury to find for the défendant was upheld. There the 
deceased was last seen about 20 minutes after 10 o'clock in the even- 
ing, sitting near a post about 10 feet from the track in an intoxicated 
condition. About 11 o'clock he was found in a path or private road 
that ran along the main track a short distance down the track from 
where he was last seen alive, unconscious, with severe wounds upon his 
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head and shoulders, which resulted in his death in a f ew hours after- 
wards. In the meantime a train had passed. There was no évidence 
that he was on the track or within striking distance of a train at any 
time. The case was stronger than hère, in that no blood was found 
upon the track or signs that anything had been dragged along it by the 
train. It might be claimed that it was weaker, in that the body was 
found off the track and not on it, as the tendency of a train striking a 
body in front of it is to throw it from the track. It is like it in that 
there was no évidence that the décèdent had been on the track before 
he was struck. The conclusion of the court is stated in thèse words : 

"The burden was upon the plaintlff to show that the deceased did appear 
upon the track or was near to it so as to be an obstruction, and, having fall- 
ed to do thls. no prima facie case was made out." 

For the reasons stated, we feel constrained to hold that the court 
erred in refusing to instruct the jury to find for défendant. The judg- 
ment is reversed, and case remanded for a new trial and further pro- 
ceedings consistent herewith. 
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(Circuit Court of Appeals, Elghth Circuit March 3, 1908.) 

No. 2,536. 

OOTJBTS— CONFLICT OF JtJBISDICTION— COUET WHIOH FiBBT AOQUIEES CCS- 
TODT EXCLUDES JXJRISDICTION OF OTHEES. 

The lawful custody of spécifie property by a court of compétent Jurls- 
dictlon wlthdraws that property, so far as necessary to accompUsh the 
purpose of that custody and untll that purpose is accompllshed, from' the 
Jurlsdletion of every other court. 

The court whlch flrst acquîtes the lawful Jurisdictlon of spécifie prop- 
erty by the selzure thereof, or by the due commencement of a suit, from 
which it appears that It is, or will become, necessary to a détermination 
of the controversy involved or to the enforcement of Its Judgment or de- 
cree therein for the court to seize, to charge wlth a lien, to sell, or to exer- 
cise other like dominlon over It, thereby wlthdraws that property from the 
Jurisdictlon of every other court so far as necessary to accompllsb the pur- 
pose of the suit, and entitles that court to retain the control of it requlsito 
to effectuate its final judgment or decree therein free from the interférence 
of every other tribunal. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 13, Courts, §§ 1386- 
1398. 

Jurisdictlon as dépendent on possession of the subject-matter, see note 
to Adams v. Mercantile Trust Co., 15 a C. A. 8.] 

Same— JuEisDionoN Includes Powkb to Pbotect and Enfobce Deoeeks 

AND TiTLES TlIEBETJNDEB. 

The jurlsdletlon of spécifie property once lawfuUy acquired by a court 
by reducing it to its lawful custody In a suit or other proceedlng before it 
Includes the power to protect and effectuate its decrees or judgments 
therein and the tltles of purchasers and others thereunder against at- 
tempts to annul or impair them by proceedlngs in other courts or else- 
where, and a court may lawfully retain jurisdietion after its surrender of 
its possession of the property for that purpose. 

[Ed. Note. — Supplementary and ancillary proceedlngs and relief in 
;federal courts, see note to Toledo, St L. & K. C. B. Co. v. Continental 
Trust Co., 36 C. C. A. 195.] 
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5. Same—Injunction— National Oouet mat Enjoin Peoceedinqs in State 

Courts Institutkd to Impair its Jurisdiction. 

Where a national court Is actlng to enforee or protect Its lawf ul decrees, 
or the tltles thereunder, It may notwlthstanding section 720, Rev. St. (U. 
S. Oomp. St. 1901, p. 581), restrain ail sults and proceedings in state courts 
which would hâve the effect to defeat or impair its jurisdiction. 

[Ed. Note. — Fédéral courts restralning proceedings In state courts, see 
notes to Garner v. Second Nat. Bank, 16 C. C. A. 90 ; Central Trust Co. y. 
Grantham, 27 C. C. A. 575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

4. EQUITT — PKACTICE — DEPENDENT BiLL WILL LiB TO EÎNFOECE OR PKOTECT 

Former Deckees and Titles Thereunder. 
A dépendent bill or a supplemental bill in the original suit will lie, 

(1) to aid, enjoin or regulate the original suit, 

(2) to restrain, avoid, explain, or enforee the judgment or deci-ee therein, 
or, 

(3) to enforee, to enjoin the enforcement of, or to obtaln an adjudica- 
tion of liens upon or claims to property to whIch the court acquired juris- 
diction in the original suit. 

6. Courts — Jurisdiotion and Oustodt — Notice or Purpose to Acquire Ebq- 

UISITE. 

Neither jurisdiction nor eustody of spécifie property can be conferred 
upon a court or acquired by it by the commencement and proseeution of 
a suit whlch contains no notice, either in the pleadings or other proceed- 
ings therein, of any purpose to affect such property thereby. 

Nor do purehasers of such property pendente lite who are not parties 
to such a suit take it subject to subséquent judgments or decrees therein 
that attempt to affect It 

6. Same—Facts— Conclusions. 

The Gulf Company was the grantee of the purchaser in 1898 of a rail- 
road from Little Rock to Hopefleld, under a decree of foreclosure saie 
made by the fédéral court in 1894, by which the purchaser was required 
to pay such claims flled in that court and such only as that court should 
adjudge prior in lien to the mortgage foreclosed which was made in 1887, 
and in which decree the court reserved to itself the right to retake and 
resell the property to satisfy such claims if the purchaser failed to dis- 
charge them. That suit in foreclosure was commeneed in 1893, and the 
fédéral court then took possession of the railroad by its receivers, and 
held and operated it untll it delivered it to the purchaser under the de- 
cree after the sale in 1898. In 1872 the défendants owned interests in 
90 acres of land on the bank of the Mississippi river at Hopefleld oppo- 
site Memphis, which the predecessors In title of the mortgagor had for 
some time prior to 1887 used for railway purposes wlthout making com- 
pensation therefor, but ail of which except 1% acres caved into the Mis- 
sissippi river prior to 1902. In 1880 the défendants brought a suit in a 
state court in Arkansas against one of the predecessors in title of the 
mortgagor to recover compensation for the taking of that land, and to 
enjoin that predecessor from the use of it untll such compensation was 
made, and in 1902 they recovered a judgment in that suit against the 
predecessor for $17,956.33 and some interest. After they recovered this 
judgment they exhibited a dépendent bill in the state court against the 
Gulf Company to obtain a decree therein that thelr judgment was se- 
cured by a lien upon the entire railroad superior to its title and to the 
lien of the foreclosed mortgage, and the fédéral court upon a supplemental 
bill flled In the foreclosure suit enjoined them from proceeding with their 
dépendent suit The défendants had flled their claim in the foreclosure 
suit In the form of an intervening pétition in 1895 and had prayed that 
court for a decree that they were secured by a lien superior to that of the 
mortgage, and that their lien sliould be pald ont of the property or out of 
Its proceeds in préférence to that of the mortgage. 

Held (1) the state court acquired no jurisdiction or eustody of any 
part of the railroad or its appurtenances, except the 90 acres, by the 
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suit of 1880, and it surrendered Its jurisdiction over those 90 acres when 
It entered Its decree in 1902. 

(2) The fédéral court acquired exclusive jurisdiction and custody of the 
railroad by the commencement of the foreclosure suit and its seizure by 
its reeelvers. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 13, Courts, S§ 1386- 
1S98.] 

(3) The défendants by thelr Intervening pétition became parties to the 
foreclosure suit and flled thelr clalm thereln before the foreclosure sale. 

(4) The fédéral court reserved to itself by its decree exclusive juris- 
diction to détermine what clalms filed in that case were prior in lien to 
the mortgage and should be pald by the purchaser. 

(5) The dépendent suit brought by the défendants against the Gulf 
Company in the state court to enforce thelr claim of a lien superior to 
Its tltle and to the lien of the mortgage was an attempt to avold the de- 
cree of foreclosure and the tltle thereunder and to impair the jurisdic- 
tion of the fédéral court, and the power was conferred and the duty im- 
posed upon it to enjoln the prosecution of that suit. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Easteru 
District of Arkansas. 

Thls Is an appeal from an order which granted a temporary Injunctlon 
against the prosecution by certain judgment credltors of a suit in the chan- 
cery court of Orittenden eounty, in the state of Arkansas, to subject a rail- 
road and its appurtenanees, whlch were owned by the complalnant, the 
Ohoctaw, O'klahoma & Gulf Railroad! Company, under a decree of fore- 
closure rendered by the United States Circuit Court for the District of Ar- 
kansas, to a lien alleged to be paramount to the mortgage foreelosed and to 
satisfy thelr judgment, whlch had been rendered after the foreclosure against 
the predecessor In tltle of the mortgagor, by a sale of the railroad. Nelther 
the mortgagor, the mortgagee, nor the Gulf Company were parties to the ac- 
tion which resulted In that judgment. 

The chief subject of thls controversy la the railroad from LIttle Rock, In 
the state of Arkansas, to Hopefleld, upon the west bank of the Mississippi 
river opposite Memphis. In 1887, the Llttle Rock & Memphis Railroad Com- 
pany, hereinafter called the Llttle Rock Company, succeeded to the tltle to 
thls railroad of the Llttle Rock & Memphis Railroad Company as reorganized, 
and mortgaged the railroad and Its appurtenanees to secure its bonds to the 
amount of $3,186,000. The reorganized company, and its predecessor In tltle, 
had at varlous times between 1872 and 1887 approprlated to the use of Its 
railroad wlthout compensation about 90 acres of land on the west bank of the 
Mississippi river at Hopefield, to undlvlded Interests In whlch the défendants 
had tltle. Thls land was used for a time by thèse predecessors, and It then 
caved into the river and disappeared so that llttle of It Is, or ever bas been, 
in the possession or use of the Gulf Company. In 1880 the défendants com- 
menced a suit in the circuit court of Crittenden cotinty against the old re- 
organized company. In whlch they prayed that the amount due them for the 
use of thls land and for the removal of earth and tlmber therefrom by that 
company and by Its predecessor In tltle mlght be ascertained and pald, and 
that the reorganized company might be enjoined from using thls land until 
thls amount was pald. There was no claim to or prayer for any lien upon 
the railroad in the bill In that suit, or in the amended bill thereln, whlch 
was subsequently flled. The final decree in that suit was rendered* on Febru- 
ary 27, 1902, and it was that the défendants should recover from the reor- 
ganized company $17,956.36, and Interest from September 23, 1901, and costs, 
and it granted no other relief. Between the commencement of that suit In 
1880 and the final judgment In 1902, it had been dismissed, and Its dismissal 
had been reversed (Organ v. Memphis & Little Rock R, R. Co., 51 Ark. 235. 
11 S. W. 96) ; a judgment had been recovered against the reorganized com- 
pany by the défendants for $13,868.80, and that judgment had been reversed 
(Memphis & Little Rock Railroad Company v. Organ, 67 Ark. 84, 55 S. W. 
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952): the defendnnts had brought a suit on September 12, 1895, to enforce 
their jvidgment of $13,808.80 by subjecting the railway and other property to 
an alleged'lien, had obtained a deeree, and that decree had been reversed 
(Mempliis & Little Rock Railroad Company y. Organ, 70 Ark. 195, 66 &. W. 
922), and that suit had been abandoned. 

On June 1, 1893, the Central Trust Company, the trustée named In the mort- 
gage of the railroad and its appurtenances made by the Little Rock Company 
in 1887, flled its blll in tbe court below to foreclose that mortgage, and on 
that day the court appointed a recelver of the railroad and its appurtenances 
Tcho took immédiate possession thereof and held the same untll he delivered 
this property to the purchaser under the foreclosnre sale, which was made 
on October 25, 1898. The Little Rock Company was a party défendant to 
thls foreelosure, and the deeree whleh was rendered on October 22, 1894, pro- 
vided that the property should be sold, that ail equity of rédemption of the 
Little Rock Company and ail persons clalmlug under It should be thereupon 
roreelosed and forever barred, that in addition to the pnrchase priée which 
should be bid the purchaser should pay "ail claims flled in this cause, but only 
when the court shall allow such claims and adjudge the same to be prier in 
lien to the mortgage foreclosed in this suit, and in accordance wlth the order 
or orders of the court allowlng such claims and adjudging wlth respect there- 
to." The decree also contalned thèse provisions: "The court reserves the 
right to retake and resell said property in case of the failure or negleet of 
the purchaser or purchascrs, or his or their assigns, approved by the court 
aforesaid, to comply with any order of the court in respect to the payment 
of receiver's certiflcates, debts, or obligations, or of prlor liens or claims above 
mentioned within 20 days after service of such order upon such purchaser or 
purchasers, or his or their assigns. * • * And, further, the said purchaser 
or purchasers shall hâve and be entitled to hold the said railroad and prop- 
erty free and discharged of and from ail lien of the mortgage foreclosed by 
this suit, and from the claims of the parties to this suit, or any of them, ex- 
cept the claim of the complalnant. Central Trust Company of New York, by 
reason of the payment of $45,000 made by It to the State of Arkansas, as here- 
inabove mentioned. Ali questions not hereby disposed of and determined 
are hereby reserved for further adjudication, the settlement of the same being 
held not to be neeessary for the purposes of this decree. And the court re- 
serves ail right to make such further order at the foot of this decree as may 
seem just and proper." While thia suit was pending and the railroad and its 
appurtenances were in the possession of the recelver, and on September 28, 
1895, the défendants flled their pétition of intervention therein, in which they 
alleged that by virtue of their elalm against the old reorganized Company, 
for which they.bad then secured the judgment for $13,868.80, which was sub- 
sequently teverSed, they had a lien upon the Une of railroad between Little 
Rock and Memphls, which the Little Rock Company had mortgaged to the 
Central Trust Company, which was prier In lien and superior in equity to 
the lien of the mortgage, and prayed that the railroad should be flrst applled 
to the satisfaction of that lien. On Au^st 7, 1896, they flled an amended 
and supplemental petitioi^ in this foreelosure suit, and prayed that the rail- 
road then in the possession and under the control of the recelver of the court 
below should be adjudged by that court to be subject to their alleged lien for 
their claim against the old reorganized company, that such lien be declared 
to be superior and paramount to ail other liens and claims, and that the rail- 
road and its appurtenances be sold for the payment thereof, or that a suffl- 
cieut amount of the proceeds of the sale In the foreclosiu'e suit be segregated, 
set apart, and applled to the amount due them in préférence to ail other 
claims and,demands whatsoever. The foreelosure sale was made on October 
25, 1898, to Frederick P. Olcott. It was conflrmed by the court, and certain 
allowances were made and directed to be paid out of the proceeds of the sale 
on November 19, 1898, but no order or decree was ever made that the prayer 
of the petltioners in their intervening pétition should be granted, or that they 
were entitled to a lien paramount to that of the mortgagee and of the pur- 
chaser at the foreelosure sale. Olcott, the purchaser, conveyed the railroad 
to the Ohoctaw & Memphls Railroad Company, which subsequeutly and on 
June 30, 1900, conveyed it to the Gulf Company, which now ovms it. 
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On September 8, 1902, the défendants In thls suit filed a bill In the chan 
tery court of Crittenden county, against the Guif Company and others, in 
wliicti they alleged tliat ttieir judgment of $17,956.36 against the reorganlzed 
Company was secured by a lien upon the entire raiiroad from Little Rock 
to Memphis and its appurtenances, which was ijaramount and superior to the 
tltle of the Gulf Company under the foreclosure sale, and prayed that the raii- 
road and ail its appurtenances and franchises be sold to satisfy that lien. 
They also alleged that the old reorganlzed company had certain spécifie real 
estate upon -which they had levied an exécution under their judgment, that 
the reorganlzed company was Insolvent, and prayed that a receiver of Its as- 
sets and property be appointed, and that its property be sold and the pro- 
eeeds distributed among its creditors. Tbereupon the Gulf Company and the 
Choetaw & Memphis Raiiroad Company, Its predecessor in interest under the 
foreclosure, exhiblted their supplemental bill in the foreclosure suit, In whlch 
they set forth the material faets which bave been recited, and also the fact 
that on March 12, 1897, In this foreclosure suit, the court after hearlng, en- 
joined the défendants from levying an exécution upon the spécifie property 
apon which they aver In their bill that they bave levied an exécution, and 
prayed that the défendants be enjoined from prosecuting their suit in tbe 
State court to establish a lien upon the raiiroad paramount to their tltle un- 
der the foreclosure decree, and to sell the spécifie property which they had 
theretofore been enjoined from selling, and the court granted a preliminary In- 
junction in accordance with this prayer. 

Wm. M. Randolph (George Randolph and Wassell Randolph, on the 
brief), for appellants. 

Thomas S. Buzbee (Edward B. Peirce and John T. Hicks, on the 
brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges, 

SANBORN, Circuit Judge (after stating the facts as above). The 
concurrent jurisdiction in this country of many courts, national and 
State, and the conflict, confusion, and uncertainty that their simultane- 
ous exercise of their powers oyer the same subject-matter would en- 
tail, hâve caused the adoption of this salutary rule of practice and ad- 
ministration, the strict observance of which comity, courtesy, and ne- 
cessity aHke demand. The légal custody of spécifie property by one 
court of compétent jurisdiction withdraws it, so far as necessary to ac- 
complish the purpose of that custody, until that purpose is completely 
accomplished from the jurisdiction of every other court. The court 
which first acquires jurisdiction of spécifie property by the lawful 
seizure thereof, or by the due commencement of a suit in that court, 
from which it appears that it is, or will become, necessary to a com- 
plète détermination of the controversy involved, or to the enforcement 
of the judgment or decree therein, to seize, charge with a lien, sell, or 
exercise other like dominion over it, thereby withdraws that property 
from the jurisdiction of every other court and entitles the former to re- 
tain the control of it requisite to efïectuate its judgment or decree in 
the suit free from the interférence of every other tribunal. Farmers' 
lyoan & Trust Company v. Lake Street Raiiroad Co., 177 U. S. 51, 
61, 20 Sup. Ct. 564, 44 L. Ed. 667 ; Peck v. Jenness, 7 How. 612, 12 
L. Ed. 841 ; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749 ; Moran 
V. Sturges, 154 U. S. 356, 14 Sup. Ct. 1019, 38 E. Ed. 981 ; Central 
Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807 ; Wil- 
liams v. Neely, 67 C. C. A. 171, 185, 134 Fed. 1, 15, 69 E. R. A. 232 ; 
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Barber Aspfelt Company v. Morris, 66 C. C. A. 55, 58, 133 Fed. 945, 
948, 67 L. R. A. 761 ; Gates v. Bucki, 53 Fed. 961, 969, 4 C. C. A. 116, 
128, 129. 

When a court has by lawful proceedings taken possession of spécifie 
property, it has during that possession, and as incident thereto, juris- 
diction to hear and détermine ail questions respecting the title, posses- 
sion, and control thereof, and courts of co-ordinate jurisdiction are 
powerless to render any judgment or decree that will invade or dis- 
turb the possession of the property while it is in the custody of the 
court which has thus first acquired it. Moreover, the court which has 
thus acquired dominion over spécifie property, and which by its decree 
adjudges its sale or other disposition, may lawfully retain, after the 
sale and delivery of the possession of the property to the purchaser, 
the requisite jurisdiction to adjudicate claims for liens upon it, to make 
its decree effective, and to protect the title of its purchaser under its 
decree against the disregard or avoidance thereof by means of suits in 
other courts or other proceedings. The jurisdiction of a court over 
a subject-matter or a cause once lawfully acquired includes the power 
to enforce its judgment or decree, and to protect the title of those 
holding under it from every attempt to avoid or annul it. Chicot Co. 
V. Sherwood, 148 U. S. 529, 533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546 ; 
Julian V. Central Trust Company, 193 U. S. 93, 112, 24 Sup. Ct. 399, 
48 L. Ed. 629 ; Wabash Railroad Company v. Adelbert Collège (Su- 
prême Court, January 6, 1908) 28 Sup. Ct. 182, 52 L. Ed. ; Barber 

Asphalt Paving Co. v. Morris, 132 Fed. 945, 949, 66 C. C. A. 55, 59, 67, 
67 L. R. A. 761; Brun v. Mann, 80 C. C. A. 513, 151 Fed. 145. 

A bill in equity dépendent upon a former suit in the same court may 
be maintained by the purchaser under the decree or by any other party 
interested therein (1) to aid, enjoin, or regulate the original suit; (2) 
to restrain, avoid, explain, or enforce the judgment or decree there- 
in ; or (3) to enforce, to enjoin the enforcement of, or to obtain an ad- 
judication of liens upon or claims to property involved in the original 
suit. Brun v. Mann, 151 Fed. 145, 80 C. C. A. 513. And where a 
Fédéral Court acts in aid of its own jurisdiction to render its decree 
or the title under it effectuai it may, notwithstanding section 720, Rev. 
St. (U. S. Comp. St. 1901, p. 581), restrain ail proceedings in a state 
court which would bave the effect of defeating or impairing its ju- 
risdiction. Sharon v. Terry, 36 Fed. 337, 1 L. R. A. 572 ; French v. 
Hay, 22 Wallace, 250 ; Dietsch v. Huidekoper, 103 U. S. 494, 26 L. 
Ed. 354; Julian v. Central Trust Company, 193 U. S. 112, 24 Sup. 
Ct. 399, 48 L. Ed. 629. 

In the case last çited the Southern Railway Company was the pur- 
chaser of a railroad under a decree of foreclosure rendered by a fédéral 
court on May 2, 1894, wherein that court reserved to itself jurisdiction 
over the allowance of claims to liens upon the property in the terms of 
the decree in the case at bar. It provided in its decree that the pur- 
chaser should pay "ail claims filed in this cause, but only when the 
court shall allow such claims and adjudge the same to be prior in lien 
to the mortgage foreclosed in this suit, and in accordance with the or- 
der or orders of the court allowing such claims and adjudging with re- 
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spect thereto," and contained the provision regarding the retaking and 
reselling of property which appears in the decree in this foreclosure 
suit. Page 110 of 193 U. S., and page 406 of 24 Sup. Ct. (48 L. Ed. 
629). The Suprême Court of North Carolina had held that under the 
Constitution and laws of that state the railroad in the hands of the 
purchaser under this decree was subject to levy and sale to satisfy 
judgments against the mortgagor on daims against it which had ac- 
crued subséquent to the foreclosure sale and the sherifï had according- 
ly levied exécutions issued upon such judgments upon the property of 
the purchaser at that sale and was about to sell it to satisfy those 
judgments. Thereupon the purchaser and the complainant in the fore- 
closure suit exhibited a supplemental bill therein in which they set 
forth thèse facts. The circuit court enjoined the sherifï from proceed- 
ing to sell the property under the exécutions and the Suprême Court 
afïirmed its decree, and said : 

"It is obvions that by this decree of sale and confirmation it was the in- 
tention and purpose of the fédéral court to retaln jurisdiction over the cause 
so far as was necessary lo détermine ail liens and demands to be pald by 
the purchaser. It accepted the purchaser and thereby made it a party to the 
suit Blossom V. Railroad Co., 1 Wall. 655, 17 L. Ed. 673. The court re- 
served the right to retake the property If necessary to enforce any lien that 
might be adjudged against the same. On the other hand, the purchaser agreed 
to pay only such demands as the circuit court mlght déclare and adjudge to 
be legally due, with the right of appeal from such judgment. Thèse provi- 
sions make apparent the purpose of the court to retain jurisdiction for the 
purpose of itself settllng and determining ail liens and demands which the 
purchaser should pay as a condition of seeurlty in the tltle which the court 
had decreed to be conveyed. If the sherilT Is allowed to sell the very prop- 
erty conveyed by the fédéral decree, such action bas the effect to annul and 
set it aside, because In the view of the state court It was inefCectual to pas.s 
the title to the purchaser. In such case we are of opinion that a supple- 
mental blll may be filed in the original suit wlth a view to protecting the prîor 
jurisdiction of the fédéral court and to render effectuai its decree. Central 
Trust Co. of New Tork v. St. Ix)uis, Arkansas, etc., Railroad Oo. (C. O.) 59 
Fed. 385; Fidelity Ins. Trust & Safe Deposit Co. v. Norfolk & W. B. R. Co. 
(G. C.) 88 Fed. 815; State Trust Co. v. Kansas City, etc., R. R. Co. (O. C.) 
110 Fed. 10." 

In Wabash Railroad Co. v. The Adelbert Collège, a case in which 
the Suprême Court delivered its opinion on January 6, 1908, the col- 
lège had brought a suit in one of the state courts of Ohio on April 28, 
1883, upon certain equipment bonds which were issued in 1862 and 
which the collège averred were secured by a lien upon a part of the 
railroad of the Wabash Company, which was paramount to the liens 
of certain mortgages thereon which were given subséquent to 1862, 
and the collège prayed for an establishment of this lien and for a sale 
of the road to satisfy it. In 1897 it secured a decree to that efïect 
which was affirmed on appeal to the Suprême Court of Ohio and was 
then challenged by an appeal to the Suprême Court. The great objec- 
tion to the decree was that the state courts were without jurisdiction to 
render it because the United States Circuit Court, in suits commenced 
after 1883 to foreclose niortgages madc subséquent to 1862, had taken 
possession of the railroad !)y ils receivers meanwhile, and in 1889 had 
rendered a decree of foreclosure sale wherein it had reserved to itself 
the power to adjudge the superiority to the mortgages, of ail alleged 
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liens, and the right of their holders to enforce them against the prop- 
erty in the hands of its purchasers. The Suprême Court reversed the 
décisions of the Ohio courts, held that although the fédéral court had 
delivered over the possession of the property to the purchasers under 
its decree more than 15 years before, y et it still retained the exclusive 
jurisdiction to détermine ail claims to liens upon it superior to the 
liens of the mortgages foreclosed and to the title of the purchaser un- 
der the decree, and that the Collège had no remedy but to présent its 
claim to that court. 

The principles and décisions to which référence has now been made 
seem to leave little doubt of the proper disposition of the issue before 
us. Counsel for the défendants, however, contend that the state court 
first acquired jurisdiction of this railroad and of the lots upon which 
the défendants made their levy in 1902 by the commencement of their 
suit in 1880 and that because the subjection of ail this property to a 
lien to secure the payment of the judgment which they recovered in 
that suit against the old reorganized company on February 27, 1903, 
is necessary to satisfy that judgment, and because a court which once 
acquires' jurisdiction of the parties to and the subject-matter of a con- 
troversy may retain them against ail other courts until its judgment or 
decree is executed, the court in Crittenden county still has jurisdiction 
under the defendant's dépendent bill to subject this property to the 
payment of that judgment notwithstanding the intervening foreclosure 
in the fédéral court. Another contention of counsel is that because 
the defendant's suit of 1880 was pending before the foreclosure, the 
mortgagor, the mortgagee, the purchaser, and thê Gulf Company, his 
grantee, were parties by représentation to that suit, and their title to 
the railroad and to the property levied upon was thereby subjected to 
the lien of the defendant's judgment. 

A clear conception of the nature of the suit of 1880 and of the rela- 
tions of the parties will do much to détermine the soundness of thèse 
positions. That was a suit by the défendants against the old reorganiz- 
ed company to recover of it the damages which the défendants had 
sustained from the taking and use by it, and its predecessors in title, 
of 90 acres of land, and to enjoin that company from using that land 
until it paid for it. No lien or claim upon the railroad or upon any 
other property than the 90 acres of land was ever made in that suit. 
The final decree therein which was rendered in 1902 granted no in- 
junction against the use of the land, found that most of this land had 
caved into the river, and that "the railroad is not using any of the re- 
maining part of said land except what is known as the 'grave-yard- 
track' which covers about li/g acres of land," and rendered a personal 
judgment against the old reorganized company alone and no other relief. 
The State court undoubtedly had jurisdiction of the 90 acres of land 
from the commencement of the suit in 1880 until it rendered its decree. 
But when it refused to enjoin the use of this land or to make any other 
decree concerning it, and its final decree was a mère personal judg- 
ment against the old reorganized company, it thereby completely re- 
nounced and surrendered its custody and jurisdiction of every part of 
thç 90 acres, and the suit of 1880 may now be treated as though that 
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land was never affected thereby. The title of the Gulf Company is 
the title of the mortgagee perfected by the decree of foreclosure. 
The mortgagor, the Little Rock Company, derived its title to the rail- 
road and its appurtenances from the reorganized company, and if in 
1887, when it made its mortgage to the Central Trust Company, there 
had been a suit pending, the object of which fairly disclosed by the 
bill or other pleadings or proceedings therein had been to subject that 
property to a lien for the daims of the défendants, the court in which 
that suit was pending might thereby hâve acquired jurisdiction and 
custody of that property, and the mortgagor, and the mortgagee, and 
the subséquent purchaser might hâve taken their title subject to the 
exécution of the final adjudication of that claim by that court. But 
jurisdiction of spécifie property may not be conferred upon a court by 
a suit in which neithtT the court rior any of the parties seek to afïect 
it or its title. Pending suits which disclose no purpose of any one to 
change or to affect in any way the title to spécifie property of parties 
to them may not subject the purchasers or grantees thereof pendente 
lite to subséquent judgments or decrees therein which attempt to affect 
them. Such grantees are not parties by représentation to such ad- 
judications because the suits give no notice of an intention to seek 
such judgments when they take their titles. A court does not acquire 
jurisdiction of the spécifie property of a debtor by an action against 
him for a personal money judgment, and a purchaser from the debtor 
pendente lite takes it free from a subséquent judgment against him. 
A suit to enjoin a debtor from using spécifie property until the cred- 
itor's claim is paid confers on the court no jurisdiction over other 
property of the debtor, and a purchaser of the latter from the debtor 
pendente lite takes it free from any subséquent decree therein which 
attempts to affect it. The trustée and the bondholders in this case 
were bona fide purchasers of this railroad and its appurtenances for 
value in 1887 when they took their mortgage and paid more than $3,- 
000,000 for it. There was no suit then pending against the Little 
Rock Company, the mortgagor. The suit against the reorganized Com- 
pany, its predecessor in title, contained no notice of any claim or in- 
tention to affect the railroad or its appurtenances or the title of the 
Little Rock Company thereto, and asked the court for no relief against 
them. That suit therefore failed to invoke the jurisdiction of the Cir- 
cuit Court of Crittenden county over the railroad and its appurtenances 
or to bring them into its légal custody, and it did not subject the mort- 
gagee, the mortgagor, or the Gulf Company, neither of whom were 
ever parties to it, to any adjudication that the court in Crittenden 
county might subsequently render concerning that property, or its 
title. 

It necessarily follows, therefore, that on June 1, 1893, when the suit 
was commenced in the fédéral court to foreclose the mortgage of 1887 
and the railroad and its appurtenances were seized by the receiver 
of that court, no other court had either actual or potential jurisdiction 
or custody of any part of that property except possibly the "grave- 
yard-track," the dominion over which the state court subsequently re- 
nounced. The receiver took actual possession of the property, and the 
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exclusive jurisdiction over it vested in the fédéral court. 'WTille tliis 
property was in its possession and on October 23, 1894, it rendered a 
decree that the railroad and its appurtenances should be sold to the 
highest bidder, that in addition to his bid the purchaser should pay 
ail claims filed in that cause, but only when that court should allow 
such claims, and adjudge the same to be prior in lien to the mortgage 
foreclosed, that it reserved to itself the right in case he failed to pay 
any claims so adjudged to retake and resell the property to satisfy 
them, and that the purchasers should take and hold the railroad and its 
appurtenances free from the claims of ail the parties to the suit ex- 
cept a certain claim of the trust company, and that ail questions net 
disposed of by the decree were reserved for further adjudication. 

AftfcT the défendants had obtained their judgment of $13,868.80 
in their original suit of 1880, which was subsequently reversed (Mem- 
phis & Little Rock Co. v. Organ, 67 Ark. 84, 55 S. W. 953), and on 
September 12, 1895, they exhibited a dépendent bill in the state court 
to fasten a lien for their claim, then evidenced by that judgment, upon 
the railroad superior to that of the mortgage and to sell the railroad 
and its appurtenances to discharge that lien, and they obtained a decree 
in that dépendent suit to that effect. That suit and decree are, how- 
ever, immaterial now, because (1) the fédéral court had the exclusive 
jurisdiction and the actual possession of the railroad and its appur- 
tenances when that suit was filed, and the state court was powerless 
to affect that property by any adjudication in conflict with the decree 
of the fédéral court regarding it; and (2) because the decree in that 
suit was subsequently reversed. Memphis & Little Rock Company v. 
Organ, 70 Ark. 195, 66 S. W. 922. 

On September 38, 1895, while the property was still in the possession 
of the fédéral court and before the sale under the decree, the de- 
fendants filed their claim in that cause in the form of an intervening 
pétition, which they subsequently amended and supplemented by an- 
other pétition on August 7, 1896. In each of thèse pétitions they pray- 
ed the court below to decree that they had a lien upon the en tire rail- 
road and its appurtenances for the amount of their claim which was 
prior in time and superior in equity to the lien of the mortgage, and 
that this lien should be paid out of the property or out of its proceeds 
in préférence to the lien of the mortgage. One who intervenes in a 
suit before the disposition of spécifie property in the custody of the 
court, after the decree of sale and before the sale and a distribution 
of the proceeds, and prays for a lien thereon and the payment of his 
claim from the proceeds of the property, thereby becomes a party to 
the suit, and is bound by the decree and the subséquent proceedings 
thereunder. Savannah v. Jesup, 106 U. S. 563, 565, 1 Sup. Ct. 512, 
27 L. Ed. 276; Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 323; 
French v. Gapen, 105 U. S. 509, 525 ; Ex parte Jordan, 94 U. S. 248, 
251, 24 L. Ed. 123; Ingraham v. Dawson, 20 How. 486, 15 L. Ed. 
984; Gumbel v. Pitkin, 113 U. S. 545, 547, 5 Sup. Ct. 616, 28 h. 
Ed. 1128. More than two years after the défendants had filed their 
amended pétition in that suit and had become parties thereto, the prop- 
erty was sold under the decree. That decree and the accepted bid 



365 

constiluted a contract of sale between the court and the purchaser. 
They also became a contract of sale between the parties to the suit, 
including the défendants, and the purchaser, because in the sale the 
court was the agent and représentative of those parties, and it sold 
the property for them. One of the terms of that contract was that the 
purchaser in addition to his bid should pay such claims filed in that 
cause as the court should adjudge to be prior in lien to the mort- 
gage and that the court reserved to itself exclusive jurisdiction to dé- 
termine what claims were so prior in lien. The fédéral court which 
was then in the exclusive custody of the property had the undoubted 
right to retain exclusive jurisdiction to détermine this question. That 
it effectually made this réservation is demonstrated by the fact that it 
did so in the very terms which the Suprême Court held sufHcient to 
accomplish that purpose in Julian v. Central Trust Company, 193 U. 
S. 110, 24 Sup. Ct. 399, 48 L- Ed. 629. The agreement of the court 
that it reserved to itself and would exercise exclusive jurisdiction to 
détermine the priority of the claimed liens which the purchaser prom- 
ised to pay was one of the material terms of the contract of sale. One 
might be willing to pay a certain price for a railroad in addition to the 
claims against it which a specified court should adjudge prior in lien 
to the mortgage when he would hesitate long to pay that price or to 
purchase at ail subject to claims which unknown tribunals might thus 
adjudge. Courts should not be less solicitons than private parties to 
strictly comply with the terms of their agreements, and the contract 
of sale in this case required the court below to exercise the exclusive 
jurisdiction which it reserved and to prevent any other court or party 
f rom imposing upon the property which it had sold any lien or charge 
on account of any claim filed in the foreclosure cause which had not 
been adjudged by the court which conducted that suit to be prior in 
lien to the mortgage. The power was conferred and the duty was im- 
posed upon the court below to restrain ail further proceedings in the 
State court which might bave that effect. "The courts of the United 
States are bound to proceed to judgment and to afïord redress to 
suitors in every case to which their jurisdiction extends. They can- 
not abdicate their authority or dutv in any case in favor of another 
jurisdiction." Hyde v. Stone, 20 How. 170, 175, 15 L. Ed. 874; Bar- 
ber Asphalt Paving Co. v. Morris, 132 Fed. 945, 950, 952, 66 C. C. A. 
55, 5.9, 60, 67 L. R. A. 761. 

The resuit is that by the seizure of the railroad and its appurtenances 
in the foreclosure suit, and by the injunction which it issued in that 
cause against the levy of any exécution upon the spécifie lots and 
tracts of land upon which the défendants subsequently caused the levy 
to be made, the court below acquired légal custody and exclusive ju- 
risdiction of ail this property ; that by the terms of its decree it agreed 
with the purchaser and his subséquent grantees that they should not 
be required to pay any claim filed in that cause against this property, 
which that court should not adjudge to be sccured by a lien thereon 
superior in equity to the lien of the mortgage; that by the terms of 
the decree that court reserved to itself the exclusive jurisdiction to 
détermine the superiority of such alleged liens ; that the claim of the 
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défendants to a lien upon this property superior to the lien of the 
mortgage was filed in that cause before the bid or the sale; that the 
défendants' dépendent suit in the chancery court of Crittenden county 
commenced in 1902 to enforce their claim of a lien upon this prop- 
erty superior to that of the mortgage was violative of the contract of 
foreclosure sale and an attempt to avoid the terms of the decree, and 
to uçlawfuUy incumber the title of the purchaser thereunder, that the 
chancery court of Crittenden county had no jurisdiction to adjudge 
the priority of the alleged lien pf the défendants to that of the mort- 
gage or to the title of the purchaser and of the Gulf Company his 
grantee ; and that the only remedy of the défendants was the présenta- 
tion and enforcement of their claim for this lien in the court below, 
which alone has jurisdiction to adjudge that they hâve a lien upon this 
property prior or superior to that of the mortgage, or to the title of 
the Gulf Company. 

In the dépendent bill in the state court the défendants prayed for 
the appointment of a receiver of the property of the old reorganized 
company, but the bill fails to aver that that company has any property 
except that which passed under the decree of foreclosure, and that 
upon which the défendants were enjoined in the foreclosure suit from 
levying any exécution. If at the final hearing the fact should be made 
to appear that the reorganized company has other property, the per- 
manent injunction should be limited to the prohibition of the prosecu- 
tion of any suit to establish or enforce any lien or claim superior to 
that of the mortgage upon any of the property which passed to the 
complainants under the decree of foreclosure. As it does not as yet 
appear that there is any other property, the temporary injunction which 
restrains the prosecution of the dépendent suit in the state court until 
the final hearing of this suit was not too broad, and the order which 
directed its issue must be affirmed. 

It is so ordered. 

HOOK, Circuit Judge. I concur in the resuit except as to the 90 
acres. There are broad statements of principles in the opinion which 
it seems to me are not involved in the case. As to them, I express 
no opinion. 
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Circuit Oourt of Appeals, EMghth Circuit. March. 3, 1908.) 

No. 2,669. 

OOUBTS— CONFLICT OF JUEISDICTION— COUET WHICH FlEST ACQUIEES CUS- 
TODY EXCLUDES JURISDICTION OF OTHEBS. 

The lawful custody of spécifie property by a court of compétent juris- 
diction withdraws tliat property, so far as necessary to accomplish tlie 
purpose of that custody and until that purpose is accompllshed, from the 
jurisdiction of every other court. 

The court which first aequires the lawful jurisdiction of spécifie prop- 
erty by the selzure thereof, or by the due commencement of a suit, from 
which it appearg that it is, or will beeome, necessary to a détermination 
of the controversy involved or to the enforcement of its judgment or 



SULLIVAN V. ALGKEM. 367 

decree thereln for the court to seize, to charge wlth a lien, to sell, or to 
exercise otlier like dominion over it, tliereby wlthdravvs that property 
from the jurisdiction of every other court so far as necessary to accom- 
plish the purpose of the suit, and eatitles that court to retain the control 
of it requisite to efCectuate its final judgment or decree thereln free from 
the interférence of every other tribunal. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Courts, § 1386.] 

"i. SaME— CONPLICT OF DOMINION TO BE AVOIDED, BUT CASE TO PEOCEED. 

When a court of co-ordinate jurisdiction secures by proper process the 
custody or dominion of spécifie property, which it is one of the objeets 
of a suit in a fédéral court to subject to its judgment or decree, the lat- 
ter suit should not be dismissed, but should be stayed until the proceed- 
Ings in the court whieh has obtalned the prier custody or dominion are 
concluded, or ample time for their termination has elapsed, or the custody 
or dominion Is released. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 1386.] 
è. Same— Fedeeal Court Déclines to Appoint Recbivees of, oe to Inteb- 

FEEE WITH, PBOPEBTT IN CUSTODY OF StATE COUETS— FACTS. 

After two suits by différent holders of contracts of an insolvent Com- 
pany for a receiver, an Injunction, the sale of its property, and the dis- 
tribution of the proceeds thereof among Its credltors and contract hold- 
ers had been brought in two state courts, respectively ; after a receiver 
had been appointed, and an injunction had issued in the first court ; after 
that receiver had taken possession of property of the company worth 
$60,000, had been removed, and another receiver had been appointed in 
his place; after the order appolnting the second receiver had been chal- 
lenged by an appeal and a supersedeas bond had been given ; after process 
had been served in the second suit, and the second state court had Issued 
a restraining order which had been served upon the défendants, and that 
court had been temporarily restralned from proceeding further by an 
order of the Suprême Court of Missouri — a third suit for the same purpose 
was brought by two contract holders of the company In the United States 
Circuit Court for the Eastern District of Missouri, and that court ap- 
pointed a receiver of the property and Issued an injunction. 

Hcld-, the property of the company was temporarily wlthdrawn from 
the jurisdiction of the fédéral court by the custody and dominion of 
one of the state courts over It, and the order of the fédéral court ap- 
polnting its receiver and enjoinlng the défendants was erroneous. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 13, Courts, |§ 1407- 
1409. 

Jurisdiction of fédéral courts as dépendent on possession of subject 
flaatter, see note to Adams v. Mercantile Trust Co., 15 O. C. A. 6.] 

(Syllabus by the Court) 

Appeal from the Circuit Court of tlie United States for the East- 
ern District of Missouri. 

Thomas C. Hennings and Robert F. Walker, for appellants. 

Claud D. Hall (Herbert S. Hadley, Atty. Gen., State of Missouri, 
and Jones, Jones, Hocker & Davis, Solicitors for Wm. L,. Watkins, 
superviser and receiver, on the brief), foi" appellees. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order of the 
court below whereby it appointed a receiver of the property of the 
Home Co-operative Company, an unincorporated association, owned 
and operated by William B. Sullivan, and issued the usual injunction 



368 160 FEDERAL EBPOETBB. 

in such cases. The reason for the appeal is that a receiver of thisprop- 
erty had previously been appointée! by the circuit court of St. Louis 
county and had taken possession of a part of the property, an injunc- 
tion had issued from that court, and a similar suit for the same pur- 
pose had been commenced against the same défendants, and a restrain- 
ing- order had been issued in another court of the state of Missouri, 
before this suit was commenced. 

The business of the Home Company was to issue contracts to their 
holders to purchase homes for them at future times on numerous mys- 
terious conditions, and one plain condition that the holders should 
pay certain sums of money to the company monthly. On June 10, 
1907, Algrem and Cameron, the appellees hère, holders of some of 
thèse contracts, exhibited their bill in the court below against William 
B. Sullivan, William B. Sullivan, trustée, William L. Watkins, and 
three other défendants who were never served with process, and wha 
will accordingly be treated as strangers to this suit henceforth, for 
the appointment of a receiver of the Home Company, the customary 
injunction, and the sale of its property, and the distribution of the 
proceeds thereof to its creditors and contract holders. An order to 
show cause why the injunction should not issue, returnable on June 
18, 1907, was served on the défendants, and Sullivan filed a return 
with which he presented a transcript of the proceedings in a similar 
suit in the circuit court of St. Louis county, Mo. The state of Mis- 
souri filed an intervening pétition. Sullivan insisted in the court be^ 
low, and still insists, that that court had no jurisdiction to appoint a 
receiver of this property or to enjoin the défendants from disposing 
of it, because it was in the légal custody of the courts of Missouri, 
one of which had appointed a receiver of it. The state, on the other 
hand, prayed that Watkins, the receiver appointed by the state court, 
should be appointed by the court below, and that court appointed him. 

Counsel for the appellees interpose many objections to Sullivan's 
return to the order to show cause, which in our view of this case are 
not material, because ail that is necessary to its détermination appears 
upon the face of their bill. The question hère is not whether this suit 
was barred or abated by the fact that there was another action pend- 
ing between the same parties for the same cause, or concerning the 
same property, and the discussion and détermination of that issue are 
respectfully declined. The only question in this case is, was the prop- 
erty of the Home Co-operative Company withdrawn, at the time the 
order challenged by the appeal was made, for the time being from the 
jurisdiction of the court below by the prior acquisition of jurisdiction 
and légal custody of it by one of the courts of the state of Missouri. 
The bill discloses thèse facts: On July 3, 1903, Herman H. Wehrs,. 
who alleged that he was a holder of one of the Home Company's con- 
tracts, brought a suit for a receiver of its property, for an injunction, 
for the sale of the property, and the application of its proceeds to the 
payment of its contract holders and creditors, in the circuit court of 
St. Louis county, against William B. Sullivan and William B. Sul- 
livan as the Home Company. Sullivan appeared and consented, Fran- 
cis A. Tillman was appointed receiver, the usual injunction was issued 
and Sullivan delivered to the receiver, pursuant to the order of the 
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court, property estimated to be worth $60,000. On April 21, 1906, 
that court removed Tillman and appointed the défendant Watkins re- 
ceiver of the company and its assets, in his officiai capacity as Super- 
viser of Building and Loan Associations of the State of Missouri. Sul- 
livan appealed to the Suprême Court of Missouri from an order of that 
court refusing to vacate the order appointing Watkins, and a super- 
sedeas appeal bond was given by him and accepted by the court. At 
the time this appeal was taken that court made an order that ail cred- 
itors and contract holders of the Home Company who desired to avail 
themselves of the benefits of that suit might do so and might be heard 
therein. The complainants averred in this bill that they were inform- 
ed, believed, and charged that Wehrs never was a contract holder, that 
he had been paid the amount claimed on his contract, that his suit was 
instituted and maintained by Sullivan for the latter's use and benefit, 
and that Wehrs had tried to dismiss and had dismissed it. The bill 
shows that on May 1, 1907, two other contract holders exhibited an- 
other bill in another court of the state of Missouri against the défend- 
ants in the suit in hand, in behalf of themselves and ail other contract 
holders and creditors of the Home Company, for a receiver of the prop- 
erty of that company, an injunction, the sale of its property, and the 
distribution of the proceeds thereof among its creditors and contract 
holders, that process was served in that suit on Sullivan and Wat- 
kins, that the court restrained them in that suit from transferring or 
disposing of the property of the company, ordered them to show cause 
on May 6, 1907, why it should not issue the injunction and appoint 
the receiver sought, and that the judge of that court was subsequently 
temporarily restrained from proceeding in that court and ordered to 
show cause before the Suprême Court of Missouri why he should not 
be permanently prohibited from proceeding further therein. This was 
the State of the case presented to the court below by the bill, and con- 
ceding, as counsel for the appellees contend, but not deciding, that 
Sullivan's return was so irregular and insufficient, that it presented 
no facts and no déniais which the court below could, or this court can, 
consider, it is difficult to perceive how the United States Circuit Court 
could hâve lawfully acquired or exercised any jurisdiction over the 
property in question until the state courts renounced or surrendered 
their custody of it. 

The légal custody of spécifie property by one court of compétent 
jurisdiction withdraws it, so far as necessary to accomplish the pur- 
pose of that custody, until that purpose is completely accomplished 
from the jurisdiction of every other court. The court which first ac- 
quires jurisdiction of spécifie property by the lawful seizure thereof, 
or by the due commencement of a suit in that court, from which it 
appears that it is, or will become, necessary to a complète détermina- 
tion of the controversy involved, or to the enforcement of the judg- 
ment or decree therein, to seize, charge with a lien, Sell, or exercise 
other like dominion over it, thereby withdraws that property from the 
jurisdiction of every other court, and entitles the former to retain the 
control of it requisite to efïectuate its judgment or decree in the suit 
free from the interférence of every other tribunal. When a court has 
by lawful proceedings taken possession of spécifie property, it has dur- 
160 F.— 24 
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ing tlîat possession and as incident thereto jurisdiction to hear and 
détermine ail questions respecting the title, possession, and control 
thereof, and courts of co-ordinate jurisdiction are powerless to render 
any judgment or decree that will invade or disturb the possession of 
the property while it is in, the custody of the court which has thus 
first acquired it. Lang v. Choctaw, Oklahoma & Gulf R. R. Co. (C. 
C. A.) 160 Fed. 355 (filed bv this court March 2, 1908) ; Farmers' Loan 
& Trust Company v. Lake Street Railroad Co., 177 U. S. 51, 61, 20 
Sup. Ct. 564, 44 h. Ed. 667; Peck v. Jenness, 7 How. 612, 12 L. Ed. 
841; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; Moran v. 
Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981; Central Bank 
V. Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807 ; Williams 
V. Neely, 134 Fed. 1, 15, 67 C. C. A. 171, 185, 69 L. R. A. 232; Barber 
Asphalt Paving Co. v. Morris, 132 Fed. 945, 948, 66 C. C. A. 55, 
58, 67 L. R. A. 761; Gates v. Bucki, 53 Fed. 961, 969, 4 C. C. A. 116, 
128, 129. 

Hère were three suits in three courts against the same real défend- 
ant Sullivan to appoint réceivers of the same property, to sell it, and 
to distribute the proceeds thereof among the same creditors and hold- 
€rs of contracts. The first two were commenced in the state courts, 
the third in the fédéral court. The first court, the circuit court of St. 
Louis county, appointed a receiver who took possession of a part, 
perhaps of ail, of the property of the. company. Even without that 
possession that court acquired plenary jurisdiction and dominion over 
ail the property of the Home Company by the commencement of the 
suit, the appearance of the défendant, the issue of its injunction, and 
the appointment of its receiver. Counsel urge that this suit should be 
disregarded because it was collusive, and they invoke the rule that 
fraud vitiates ail transactions and proceedings. A court of equity may 
interpose as efïectually to undo, or to prevent, a fraud by the use df 
a judgment or a suit in another court, as it may to strike down or pro- 
hibit one by the use of a deed, a written or oral misrepresentation, or 
by any other device, but the bill itself shows that no fraud or deceit 
could hâve been practiced in the first suit at or after that bill was filed, 
and that there was nothing which the fédéral court could do to remedy 
any fraud that had already been wrought thereby, which the state 
court, in which that suit was pending, could not hâve as efiiectually per- 
formed. The bill contained an averment that that court had made an 
order that ail creditors and holders of contracts of the company who 
desired might share the benefits of the suit and be heard therein. 

Another contention of the appellees is that by the acceptance of the 
supersedeas bond on the appeal from the order refusing to set aside 
the removal of the first arid the appointment of the second receiver 
that court renounced its jurisdiction over and surrendered the proper- 
ty ; that it took the bond in lieu of the property and released it to Sul- 
livan. The court below sustained this position, and appointed its re- 
ceiver in reliance upon the décision of the Suprême Court of Missouri 
in State ex rel. v. Hirzel, 137 Mo. 435, 37 S. W. 921, 38 S. W. 961, 
where that court held that a supersedeas bond on an appeal from an or- 
der overruling a motion to vacate an order appointing a receiver re- 
stored the property, during the pendency of the appeal, to the party 
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from whom the receiver had taken it. But the order challenged in that 
case was the original order appointing a receiver in the case. The or- 
der assailed by the appeal from the court of St. Louis county was not 
the original order of appointment of a receiver, but the order remov- 
ing Tillman and appointing Watkins, and if the effect of the super- 
sedeas had been to restore the property which Watkins received to the 
party from whom he obtained it, it would hâve been to restore it to 
Tillman as receiver, and it would still hâve remained in the custody of 
that court. Receivers are but the hands of the court. The order 
challenged hère is not an order taking property from one of the parties 
to the suit into the hands of the court, but an order transferring 
property which had long before been taken by an order which bas not 
been challenged by appeal, from one hand of the court to another. It 
does not seem that a supersedeas bond upon an appeal from such an or- 
der could bave the effect to renounce the jurisdiction of the court over 
the property in its custody. Since the court below appointed its receiv- 
er, the Suprême Court of Missouri bas decided that this supersedeas 
bond and an order which was made thereon by the court of St. Louis 
county that the receiver should return the property to Sullivan did not 
deprive that court of the custody and dominion of the property of the 
Company. State ex rel. Sullivan v. Reynolds (filed December 24, 1907) 
107 S. W. 487. Undoubtedly, if the court below had had the benefit 
of the opinion in this case it would bave refused to appoint its receiver 
or to issue its injunction. The question before this appellate court, 
however, is whether or not the order for the receiver and the injunc- 
tion was rightly made in July, 1907, in the light of the law and the 
décisions as they then stood. For the purpose of answering this ques- 
tion let ail that counsel for the appellees hère claim regarding the sur- 
render of the custody of the property by the court of St. Louis county 
be conceded. Let it be conceded that the court of St. Louis county re- 
nounced its jurisdiction and released its custody of the property by 
the acceptance of the supersedeas bond and the order it made thereon, 
that Wehrs had no interest in the suit before it and that he had dis- 
missed that suit. What then? Then the second state court acquired 
and it still retained exclusive jurisdiction and custody of the prop- 
erty before the suit in the fédéral court was instituted. Process was 
served on the défendants and a restraining order was issued therein 
more than a month before the suit in the fédéral court was commenced. 
Whether the first or the second state court had the custody of the 
property when the fédéral court appointed its receiver is immaterial 
to the issue in the case before us. That question is left without dé- 
cision or further discussion, for the détermination of the courts of the 
state of Missouri, upon which the duty to décide it is imposed. The 
only question this case présents to this court is, was the jurisdiction 
over this property withdrawn from the court below when it appoint- 
ed its receiver ? 

It seems that the first state court acquired and continued to retain 
jurisdiction and légal custody of the property, which is the subject-mat- 
ter of this suit, at the time that appointment was made. If so, neither 
the second state court nor the fédéral court had any right or power to 
interfère with or control its possession or dominion of that property 
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until tfiat court relinquished them. If net, then the second state court 
acquired and retained exclusive jurisdiction and dominion of the prop- 
erty. In either eyent, the property of the Home Company was tem- 
porarily withdrawn from the jurisdiction of the fédéral court and that 
court should hâve withheld its hand until the state court, which had 
acquired jurisdiction and custody of the property, conciuded its pro- 
ceedings regarding it, or ample time for their termination had elapsed, 
or that court had relinquished its dominion. When a court of co- 
ordinate jurisdiction secures by proper process the custody or domin- 
ion of spécifie property, which it is one of the objecta of a suit in a féd- 
éral court to subject to its judgment or decree, the latter should not 
be dismissed, but it should proceed as far as may be necessary or con- 
venient without creating a conflict concerning the possession or dis- 
position of the property, and should then be stayed until the proceed- 
ings in the court of co-ordinate jurisdiction regarding the property 
hâve been conciuded, or ample time for their termination has passed, 
or that court has relinquished dominion. Barber Asphalt Paving Co. 
V. Morris, 133 Fed. 945. 948, 66 C. C. A. 55, 58, 67 L. R. A. 761 ; 
Williams v. Neely, 134 Fed. 1. 15, 67 C. C. A. 171, 185, 69 L. R. A. 
233; Boatmen's Bank v. Fritzlen, 135 Fed. 650, 667, 68 C. C. A. 
388, 305. 

The order appointing the receiver and enjoining the défendants is 
in ail things reversed, and the case is remanded to the court below 
for further proceedings not inconsistent with the views expressed in 
this opinion. 



WALKER et al. v. CROSS. 

(Circuit Court of Appeals, Eighth Circuit March 6, 1908.) 

No. 2,624. 

Pbincipai. and Agent— CoNTRACTs—IiiABiLiTiES OF Agent. 

Défendants were real estate agents, and in the belief that they were au- 
thorized by the nonresident owner to sell a farm they wrote out a t'orm of 
temporary contract for its sale to plalntiff, naming themselves as vendors. 
The paper was not signed, but was taken by plaintlfC to hls home in an- 
other state as he still had the purchase under advisement. A correspond- 
ence followed between the parties, Ih which défendants eontlnually re- 
ferred to the fact that they were acting as agents, and spoke of the neces- 
slty of the concurrence of their principal if certain suggested changes 
should be made in the contract. They forwarded an abstract of tltle 
which was approved by plaintlff's attorney, and plalntiff then signed and 
forwarded the contract with some changes made by him to a bank with 
a first payment to be delivered to défendants when they signed and re- 
corded the contract. This they dld not do because of its having been al- 
tered, but they procured deeds to be executed by their principal, and sent 
to the bank from which they were accepted by plaintiff and full payment 
made, the money being disbursed by the bank under direct instructIon.s 
from the vendor, and défendants receivlng only their commission. It was 
Bubsequently ascertained that the vendor had no tltle, the apparent con- 
Teyance to hlm being fraudulent. Held, that défendants having acted only 
as agents for a known principal, and In good faith were not liable to 
plaintiff (or the damages sustained by him, through tha failure of hls titlfik 
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not having slgned any written contract valid under the statute of frauda 
bindlng themselves as vendors. 

[Ed. Note." — For cases in point, see Cent. Dig. vol. 40, Principal and 
Agent, §§ 476-479.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Ben. Eli Guthrie and Samuel S. Dunliam (Ben. Franklin, on the 
brief), for plaintifïs in error. 

C. A. Carpenter (Arthur Springer, on the brief), for défendant in 
error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARLAND, District Judge. This action was brought by Cross to 
recover damages from Walker Bros, for the alleged breach of an al- 
leged contract for the sale of real estate. The trial was had before the 
court sitting with a jury. At the close of ail the évidence, counsel for 
Walker Bros, requested the court to instruct the jury as foUows: 

"The jury are Instructed that under the law and the évidence in this case 
the plalntifC cannot recover, and your flnding should be for the défendants." 

This request was refused and an exception taken. The jury return- 
ed a verdict in favor of the plaintifif in the sum of $5,756.92, upon 
which a judgment was duly entered. To reverse said judgment a writ 
of error was sued out from this court. The ruling of the court above 
mentioned together with many others made during the trial are assign- 
ed as error. In the view we take of the évidence, however, we do not 
deem it necessary to consider any other ruling than the one above men- 
tioned, as ail the. évidence has been certified in a bill of exceptions. 
From such bill of exceptions the following facts appear: In 1902, 
Walker Bros, were engaged in the real estate business at Maçon, Mo. 
At this time Edward Gould was the owner of the E. Y? of the N. W. 
1/4 and the W. 1/2 of the N. E. 14, sec. 14, t. 57, r. 12,"'Shelby county, 
Mo. Gould lived at Sunnydale, Wash. October 2, 1902, Walker Bros, 
wrote the following letter: 
"Edwin Gould, Seattle, Wash. 

"Dear Sir: Is your 160 acres of land N. E. of Clarence for sale? If so, at 
what priée and how much cash, with balance Ist of March vyhen I suppose 
possession can be giveu, and if we sell, what commission will you allow us?" 

No reply to this letter was received from Edwin Gould. Walker 
Bros, had a trade-name of "lowa Real Estate Exchange." On October 
10, 1902, one Nelson O. Nailen wrote the following letter : 

"Seattle, Wash. October 10, 1902. 
"lowa Real Estate Exchange, Maçon, Mo. 

"Gentlemen: I am about to make a trade for the east half of the north- 
west quarter and the west half of the northeast one-quarter, being 160 acres 
of land and ail in section 14, townshlp 57, range 12, Shelby county, state of 
Missouri. Title to this land is now of record In the name of Edwin Gould. 
Should I make the deal I will sell the land. I wlsh that you would be klnd 
enough, on reeeipt of this letter, to let me know the value of the land ; and 
also rry and find a buyer for the same. Stamp inelosed for reply. Thanking 
you in advance for an immédiate reply, I remain." 
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Walker Bros, replied to this letter as follows: 
"Mr. Nelson 0. Nailen, Seattle, Wash. 

"Dear Sir: Your favor of tlie lOth at hand. We are acquainted wlth the 
land you wrlte about, and belleve it can be sold at $45 per acre and If you can 
trade for it on thls basis, we don't thlnk you would be hurt. We would be 
pleased to handle It for you at a reasonable commission. Please reply on re- 
ceipt, and oblige." 

Not hearing from Nailen, Walker Bros, on October 16, 1903, wrote 
the following letter : 
"Mr. Nelson O. Nailen, Seattle, Wash. 

"Dear Sir: Ton wrote us In October in regard to the value of a quarter 
section of land in section 14, townshlp 57, range 12, Shelby county, Missouri. 
Did you make the deal for this land, If so please glve us your prlce on the same 
as you stated in your letter that you would like to sell the land if you closed 
the deal." 

Nailen answered this letter as follows : 
"Messrs. Walker Bros., Maçon, Mo. 

"Gentlemen: ïours of the 16th ult. at hand. I would hâve wrltten yoiî 
some time ago regarding the matter, but the deal was being deferred from 
tlme to time, but now the matter is in such shape it may go through. I think 
the transfer will be made next Monday and as soon as I get deed I wiU seud 
on at once to be placed of record. If you hâve any one in mind who would; 
like to hâve the land, let me know ; otherwlse, I will trade for it. I can make 
a very fine thing out of it on trade. Address me at General Dellvery hère. 

"Dated Seattle, Wash., Nov. 8, '02." 

To which letter Walker Bros, replied as follows: 
"Nelson O. Nailen, Seattle, Wash. 

"Dear Sir: Your favor of November 8th duly recelved, and I note that you 
do not flx any priée on the Shelby county land, so that I am at a loss to know 
what price to ask for it. Please inform me by return mail at what prlce 
you hold the land and on what terms. When so advised I think I can flnd 
you a purchaser, if prlce and terms are reasonable." 

This last letter ended the correspondence with Nailen directly but 
on December 32, 1902, one J. C. Calhain wrote Walker Bros, as fol- 
lows: 

"Seattle, Wash., Dec. 22, 1902. 
"Walker Bros., Maçon, Mo. 

"Mr. Nailen, after thinking the matter over, says that he will take cash 
for the land, exclusive of your commission, the sum of $45.00 per acre. A 
couple of parties just over the county Une from you bas made him some such 
offer; somehow, he bas either lost or misplaced the letters, and I don't know 
their contents. However, If you wish to handle the land on thèse terms, do 
so. Mr. Nailen says he wants to go north to Alaska soon after Jan. Ist next 
as possible." 

On the evening of January 7, 1903, Cross was at Maçon, Mo., and 
met James Walker of the firm of Walker Bros. Their conversation 
resulted in a visit by James Walker and Cross, on the next day, to the 
land in question. Cross on this visit learned that the land was in pos- 
session of a tenant by the name of Stallcup. That Walker Bros, were 
simply acting as real estate agents in negotiating a sale thereof for 
the owner. Cross and James Walker returned to Maçon, Mo., the 
evening of January 8 and Cross agreed to buy the farm at $47 per 
acre, if Walker Bros, would Write out a contract, so that he couid take 
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it home and show it to his wife, and if it suited her he would send tht 
contract back to Walker Bros, with a draft for $600, whereupon 
William G. Walker dictated to a stenographer the following paper: 

"This agreement made and entered Into thls elghth day of January, 1903, by 
and between W. G. Walker and James M. Walker, oomposing the firm of Walk- 
er Bros, of Maçon eounty, and state of Missouri, party of the flrst part, and 
David Cross of Louisa eounty and state of lowa, party of the second part, 
witnesseth: That for and in considération of the covenants and agreements 
hereinaf ter contained, the said party of the first part hereby agrées to sell and 
by thèse présents does sell to the said party of the second part, the following 
promises situated in Shelby eounty and state of Missouri, to wit: The west 
half of the N. E. one-fourth (14), and the east one-half (%) of the northwest 
one-fourth (%), each in section 14, twp. 57, range 12, and containing 160 
acres, more or less aceording to the govemment survey, for the sum of $7,520.- 
00 to be paid at the time and in the manner following: 3600.00 on the exécu- 
tion and delivery of thèse présents, receipt of which Is hereby aeknowledged ; 
the balance to be paid as follows: $6,920.00 on or before the fifteenth day ot 
March, 1903. None of the amounts above described shall draw Interest untll 
after the fifteenth day of March, 1903, but thereafter at the rate of 6 per cent. 
Party of the second part hereby agrées to purchase said promises above de- 
scribed and to pay therefor the sum of $7,520.00 at the times and In the man- 
ner alKtve set forth. Bither party falling to perform the conditions of thls 

agreement shall forfeit to the other the sum of in addition to the 

amount already paid. Said party of the first part hereby agrées that upon the 
receipt of the final payment he will exécute and deliver to said party of the 
second part a good and sutBcient warranty deed, conveying title in fee simple 
to the above-described promises and to furnish abstract of title showing good 
and merchantable title to said lands and clear of ail liens and incumbrances 
whatever, * * • to pay ail taxes and interest that may be due up to and 
including the year 1902, and that he will give possession of the said promises 
on the fifteenth day of March, 1003, in as good condition as the same now are, 
ordinary wear excepted, or when final payment is made. 

"In witness whereof, the said parties hâve hereto set their hands on the 
day and date first above written." 

Cross returned home with the above unsigned paper in hîs posses- 
sion on January 9th, and on January lOth wrote the following letter: 

"Walker Bros., Maçon, Mo. 

"Dear Sirs: I got home yesterday evening. I am not feeling very well ; 
hâve not been out much. I saw P. T. McVay ; he Is my légal adviser. He 
thought we had better hâve you send up the abstract of title of that farm for 
inspection and hâve the contract signed and recorded before there is ahy money 
paid ; that is, if the abstract is ail right we will sign the contract and send it 
to you and send a draft for $600.00 to the bank, and when you return the con- 
tract to the bank properly recorded, you can get your money. It seems to 
satisfy my wife better. ' For my own part, I bave ail confidence In you gentle- 
men, and thank you again for your kindness to me while there. I hâve not 
seen those prospective land buyers, but will soon." 

In reply thereto Walker Bros, wrote Cross as follows: 

"Jan. 12, 1908. 
"David W. Cross, Letts, lowa. 

"Dear Sir: Your favor of Jan. lOth duly recelved and in reply thereto will 
say: It occurs to us that a proper and satisfactory arrangement can be 
made as follows: Let your attorney, Mr. McVay, write such stipulations in 
the contract as may be satisfactory to you. He might say somethlng like 
this: That upon the approval of the abstract showing good title to the land, 
approval to be made by your attorney, Mr. McVay and, when so approvéd, con- 
tract to be returned to the bank with Instructions to hâve thé same recorded 
when signed by us, and, when so recorded, the ?600.00 to be paid ; and if ab- 
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straet should prove unsatisfactory after due examinatlon and Is not made 
satisfaetory by March Ist, 1903, contract to become vold and ot no effect. 
And, furtherlf you wlsh, require the owner to deposit in said Exchange Bank 
of Maçon, Mo., a good and sufflcient warranty deed, conveylng tltle In fee 
'simple to said land; sald deed to be delivered to Mr. Cross, the purchaser, 
upon final payment therefor. The arrangement you speals of Is entirely satis- 
factory wlth us, 6«< tJie party owning the Umd mlght hesitate or object to In- 
curring this trouble and eœpense of proeuring and making ahstract and a deed/ 
rniless vx hâve some kind of an agreement, though conditional hesides, he is 
taking the land ont of the market until March 15, 1903. 

"We hope you may see the reasonableness of this request, and hâve yoiir 
attomey write a contract that is mtisfactorp to you and retwn to hank, when 
we will sign the same and hâve th^ hank place it on record, or as you may 
direct." 

(The itallcs in this opinion are ours.) 

On the same day P. T. McVay wrote Walker Bros, the following^ 
letter: 
"W. G. Walker, Esq., Maçon, Mo. 

"Dear Sir: In référence to the contract of purchase of land, Mr. David W. 
Cross-' wishes me to Inform you that if you wlU send abstract of tltle to the 
land to hlm for examinatlon, and If, after examinatlon, he is satisfled wlth the 
tltle and same shows your recorded power of attorney or right to convey, he 
will send $600.00 to the State Bxchange Bank and contract signed by hlm, 
and when the same Is signed and acknowledged by you and recorded to the 
bank, the bank will be instructed to pay said sum to you." 

"If this Is satisfactory, you may forward abstract for examinatlon ; abstract 
also to be delivered to the bank wlth contract recordeci, and to be brought 
down showing record of contract and premlses free from ail liens and incum- 
brances and perfect tltle." 

Walker Bros, replied thereto as follows: 
"Perry T. McVay, Iietts, lowa. 

"Dear Sir: Your favor of January lOth duly recelved and contents noted. 
We will send abstract of title to the lands purchased by Mr. Cross as soon as 
we receive it from the owner who résides in the state of Washington, which 
fact may delay sending for a few daya It Is perfectly satisfactory with us 
that Mr. Cross should make a thorough examinatlon of abstract, and be satis- 
fled with the title before he pays any money. We hâve no power of attomey 
for the sale of this land, but hâve authority to do so &y letter received from 
the owner. We are following In this case our usual' way of maklng sales. 
We hâve llttle trouble hère in proeuring good tltles, as there are very few bad 
ones, and hâve no doubt, whatever, as to the correctness of the owner's title, 
and hâve no hesitancy in submlttlng It to you. We think it but falr that Mr. 
Cross should 'make a contract condltioned upon good title, and without pay- 
ment of any money until it Is satisfled wlth the same. Prier to the receipt 
of your letter, we wrote Mr. Cross fully in regard to the contract. The gentle- 
man icho mens the land lought it without ever seeing it or knowlng its value, 
in conséquence of whlch, Mr. Cross secures an excellent bargain In this land, 
and if he does not wlsh to keep it, he can turn it for more money. We would 
be pleased without consulting our banks hère to refer you to them as to our 
responsiblllty and reliability, to wlt: The State Exchange Bank, the Oltl- 
zens' Bank, First National Bank, ail of Maçon, Missouri." 

On January 14, 1903, McVay wrote the following letter to State Ex- 
change Bank : 

"Dear Sirs: I herewith Inclose to you as per arrangement with Walker 
Bros, a contract and also a draft for $600.00 payable to the said Walker Bros, 
belng a part of purchase priée under said contract of the following descrlbed 
land in Shelby county, Missouri, to wlt: The W. % of N. E. ^4 and the E. 
% of the N. W. Î4, ail in sec. 14, twp. 57 of range 12. Said draft for six 
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hundred dollars herewlth inclosed Is to be held by you untll ail o( the foUow- 
Ing conditions hâve been eomplled with, namely, until you hâve recel ved no- 
tice from me that the abstraet furnished by Walker Bros, for sald land la 
satisfactory up to date of certilicate on abstraet, and until they lioAie properly 
exeouted and aclcnowledged and had reoorded in the recorâer's office in pour 
county the inclosed contract, and hâve retumed the same to you together with 
a warvanty deed with full covenants of warranty properly executed and ac- 
knowledged hy the ovmer of the land and his wife, conveylng sald land to Da- 
vid W. Cross, and when ail the above things hâve been done, you are to de- 
Uver inclosed draft to Walker Bros." 

The same day McVay wrote as follows to Walker Bros : 

"Dear Sirs: I hâve inclosed draft to State Exchange Bank with letter of 
advlce as herein Inclosed. When the second and last payment cornes due. ac- 
cordlng to the contract as signed by Mr. David W. Cross you will be required 
to brlng abstraet up to the time of the recording of deed showlng perfect title 
free from ail liens and incumbrances at that date. You will see that the bank 
having the $600.00 virill ^insure our performing our part of contract AU Mr. 
Cross wants Is to be certain that the title Is good, he knows vfhat the land Is 
— and ail he asks is a perfect title to same for the considération which he 
agrées to glve you. I hope thls wlU be satisfactory to you. Please make the 
abstraet as full as possible, not failing to show record of notary seal, notary 
or offlcer acknowledglng the deed, name and date, revenue stamps and amount 
afflxed to deed, and amount of considération for each oonveyance. In probate, 
set out copy of wills and probate proceedlngs in full. In order to be satis- 
factory to me, the abstraet must be a full exempliflcatlon of the records on 
€very materlal point in order that I may détermine the sufflciency of the title." 

The contract retumed to the State Exchange Bank was the same 
paper taken by Cross from Walker Bros, and hereinbefore set out ex- 
cept the same was signed by Cross and had the following interlinea- 
tions : 

"And the first parties agrée to furnish an abstraet showlng good and per- 
fect title to above premises, and satisfactory to P. T. McVay, the second par 
ty's attomey. 

"Provlded sald abstraet and title to sald premises is satisfactory to P. T. 
McVay or is made satisfactory to him by March 16, 1903. 

"But if sald abstraet is not satisfactory to P. ï. McVay or made so by Mardi 
15, 1903, first parties agrée to return the $600.00 paid to second party. 

"Sald abstraet to be subject to the approval or disapproval of P. T. McVay 
and if not approved, sald $600.00 to be retumed to second party and he not to 
be required to take or pay for premises." 

The paper taken by Cross to lowa from Missouri with thèse inter- 
lineations constitutes the alleged contract set out in the pétition. Janu- 
ary 16, Cross wrote Walker Bros, as follows: 

"Sirs: I signed the contract and inclosed draft for $600.00 made payable to 
Walker Bros, when you hâve complied with what Mr. MeVay bas written. 
I would like If you would make two deeds ; that is, make deed to Harriet L. 
Cross for the east 80 and the west 80 to David W. Cross, if It is not too much 
trouble. If you make only one, make It to Harriet L. Cross. You can charge 
me with the expeûse of one deed and I will settle with you for it when I 
come down. Let me hear from you soon. The east 80 would be the west % 
of N. B. % and the west 80, the E. % of the N. W. ^." 

January 16, 1903, Walker Bros, replied as follows: 
"David W. Oross, Letts, lowa. 

"Dear Sir: Your favor of the 15th inst. duly recel ved. We will bave two 
deeds made as you request as the expense of so doing will be very small. We 
hâve ordered abstraet to the land made, and will send same to your attorney 
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as soon as completed. The arrangement with the bank Is entirely satlafac- 
tory." 

January 17, 1903, Walker Bros, replied to McVay as foUows : 

"Dear Sir: Tour favor of Jan. 14th Inst. duly recelved and contents noted. 
The arrangement made wlth the State Bacchange Bank is entirely satlsfactory. 
We are having abstract prepared and wlll send it as soon as It is flnished. 

Mr. Cross instructs us in hls letter of the 15th inst. that he desires one elghty 
of the land deeded to hls wife and the other eighty to himself. We suppose 
that will not contravene your instructions to the bank wherein you say, 
'lands shall be eonveyed to David W. Cross.' " 

On January 33, 1903, Walker Bros, forwarded an abstract of the 
land to McVay. On February 11, 1903, Walker Bros, wrote to Cross 
as follows: 
"D. w. Cross, Letts, lowa. 

"Dear Sir: Your favors of the 20th ult, and the 6th Inst, duly recelved and 
contents noted. We hâve not heen aWe so far to get into direct communication 
iiHtJi the owner of the land, as he has been away from home, and his attorney 
(lid not seein advised an to the exact wmount of rental he was geiting. We 
made a trip yesterday to ascertain the facts in the case, and the tenant in- 
forms us that he has the land rented thls year for the sum of $375.00. We 
nlso found that both houses were occupied and wlll be during the summer. 
so I suppose we will hâve to look you up a house in Clarence, whlch we wlll 
do in a few days. It was understood, you remember, when you were hère, 
that thls man has the land (tenanted) for thls year, and that you would hâve 
possession only through hlm as your tenant, and not In pevso!i. You will re- 
member, also, that at our prlce $47.50 per acre, we agreed to make the rental 
$400.00, but after glvlng you a eut of 50 cents per acre, that you should be 
entltled to whatever rental tenant on the place was to pay. We hâve abstract 
about perfected, and as soon as we can get deed from owner (if you should 
require it) we wlll send abstract to your attorney for reinvestigation." 

On February 31, 1903, Walker Bros, wrote to Cross as follows: 

"Dear Sir: Your favor of the 19th is at hand and contents noted. We bave 
delayed writlng to you for some time, thinklng that we would be able to give 
you some definite information, when we heard from our man in the west wh-o 
otBns the land. The deed from the party of whom the présent owner bought 
is not jolned in by his wife, nor does it state whether he is single or married. 
Wlth a view of gettlng title straightened out as qulckly as possible, I mailed 
a deed of correction, and reqtiested that owner bave the party of whom he 
bought, and If he was married, to hâve him and wife to exécute deed and 
send me; if single, to procure affidavlt to that efCect. I also send separate 
deeds to owner to be executed to you and wife for the land you bought when 
hère. Thls has been some ten days ago, and as yet bave heard nothlng from 
him. It may be the mail has been delayed by storms in the west. I thought I 
would not send abstract up untll I had procured thèse corrections. Will 
Write you fully as soon as I hear from owner. My brother who is looklng for 
a house for you, is out of town to-day, and I may not be able to ascertain 
Whether party wants to rent house and land, or slmply house on land, I do 
not think there would be any objection to your building on the place next 
summer. I shall try to obtain thls information and infonn you in my next 
letter, when I will also wrlte you in regard to trade for thls little farm." 

There was some further correspondence about defects in the title, 
but the correspondence was finally closed by the follow'ing letter from 
Walker Bros, to Cross: 
"D. W. Cross, Letts, lowa. 

"Dear Sir: Answerlng your favor of the 9th Inst., wlll say: That a few 
days will make no différence in closing the deal, and we would not expoct you, 
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under the clrcumstances spoken of In your letter, to leave your son-ln-law In 
his condition, and eome hère. In relation to the abstract, would lilie to say 
that we do not believe a straighter tltle can scarcely be found hère in Mis- 
Siouri, or auywhere else, for that matter. Mr. ilcVay, no doubt is a good at- 
torney, and would probably be a good Judge of titles in lowa, but it is very 
plain from his objections that he does not understand the law in Missouri in 
relation to land titles. You may submit to Mr. Rubey, the man whom you 
spoke about when hère, and we are perfectly willing to make any corrections 
that he may suggest. If this should require much time, we would like of 
course to hâve you grant us that. You need not hurry away from your striek- 
en people, as we will not require you to come until you can leave them in a 
better condition." 

The abstract furnished by Walker Bros, to Cross on January 33, 
1903, showed the title of the land in question to be in Nelson O. Nailen. 
On March 12, 1903, Cross reached Maçon, Mo., for the purpose of 
consummating the purchase of the land. Hc had brought the abstract 
of the title with him from lowa. Walker Bros, had neversigned the 
so-called contract for the sale of the land unless their letters arnounted 
to such signature. Walker Bros, between Jan. 8, 1903, and March 
13, 1903, had procured Nelson O. Nailen to send two deeds for différ- 
ent portions of the land in question to the State Exchange Bank, Ma- 
çon, Mo. 

Taking the testimony of Cross as the true version of what occurred 
after he arrived at Maçon on March 3d, the facts in relation thereto 
appear as follows: Cross went to the State Exchange Bank with W. 
G. Walker. Robey, the cashier, produced two deeds for the land in 
question, one from Nelson O. Nailen to Harriet L. Cross and one from 
same party to David W. Crosi. Cross produced the abstract of title. 
After some unimportant corrections in the same Cross was satisfied 
therewith and thereupon delivered to cashier Robey a draft for the 
balance of the purchase money. The deeds for the land were delivered 
to Cross. The so-called contract was not produced at this time, and 
nothing was said about it. The bank was instructed by Cross to pay 
any liens that might be upon the land and deliver balance of pur- 
chase money to Walker Bros, as follows : 

Abstract $ 21 00 

Commission 320 00 

Recording deed 85 

Writing three deeds 1 50 

Attorneys fee sent J. O. Calhaln at Seattle 300 OO 

Loan on land 2,120 OO 

ISxehange and collection charges 500 00 

Draft sent to Nailen direct $4,751.65, making total of $7,520, the 
purchase price of the land. Thèse amounts were paid under instruc- 
tions direct from Nailen. Walker Bros, did not receive any of this 
money, excepting their commission of $320. They indorsed the draft 
of $600 so that it could be collected. Walker Bros, refused to sign the 
so-called contract when it was sent with the $600 draft by Cross to 
the State Exchange Bank, for the reason that the interlineations had 
changed the contract. The contract was presented by the bank to 
Walker Bros, for signature about January 18th or 20th. About April 
20, 1903, Cross learned by a letter from Edward Gould written from 
Sunnydale, Wash., that he (Edward Gould) had never conveyed the 
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land in question to any one. Whereupon, Walker Bros, made an in- 
vestigation of the facts, and ascertained that Nelson O. Nailen had 
never had any title to the land. That his pretended title was fraudu- 
lent and void. Cross got no title by the Nailen deeds, and hence never 
obtained possession of the land. Counsel for Cross in their brief make 
the following statement : 

"Both Walker Bros, and David W. Cross completed this eontract of sale un- 
der the assumption and belief that the owner of the laud, Edward Gould, had 
transferred the land to Nelson O. Nailen, that Nailen was the bona flde own- 
er, and that Cross was getting good title to the land. They both belleved that 
Edward and Edwin Gould were Identlcal." 

This statement is fuUy siistained by the record and it relieves Walk- 
er Bros, from any charge of fraud in connection with the sale of the 
land. There remains but little to be said to show that the trial court 
erred in submitting the case to the jury. 

Cross brought his action upon a written eontract which is set out 
in his pétition. If no such eontract was entered into by Cross and 
Walker Bros., no recovery can be had thereon. As the sale of the 
land was within the statute of frauds of Missouri, the acceptance, 
ratification, or other act équivalent to a signing of the eontract sued 
upon must be found in some writing of Walker Bros. Rev. St. Mo. 
1899, § 3418 (Ann. St. 1906, p. 1951) ; Hackett v. Watts, 138 Mo. 502, 
511, 40 S. W. 113; Allen v. Richard, 83 Mo. 55, 57, 60; Williams v. 
Morris, 95 U. S. 444, 458, M L. Ed. 360; Grafton v. Cummings, 99 
U. S. 100, 35 L. Ed. 366. 

In Williams v. Morris, supra, the Supteme Court used the following 
language : 

"Unless the essential terms of the sale can be ascertained from the writ- 
ing Itself, or by référence In it to something else, the writing is not a com- 
pliance with the statute ; and, if the agreement be thus defectlve, It cannot be 
supplied by paroi proof, for that would at once Introduce ail the mischiefs 
which the statute was intended to prevent. 2 Kent, Oom. (12th Ed.) 511 ; 
Norris v. Lain, 16 Johns. (N. Y.) 151 ; Dung v. Parkers, 52 N. Y. 494 ; Baltzen v. 
Nicolay, 53 N. Y. 467 ; Wright v. Weeks, 25 N. Y. 153 ; Parkhurst v. Van Cort- 
landt, 1 Johns. Oh. (N. Y.) 273." 

This requires an examination of the correspondence between the par- 
ties and is a question of law for the court. Cross took the mémoran- 
dum of agreement from Missouri back to lowa unsigned by either par- 
ty, and subsequently wrote the letter of January 10, 1903. In reply 
thereto Walker Bros, wrote the letter of January 13, 1903. In this 
letter Walker Bros, told Cross to hâve such stipulations written in the 
eontract as would be satisfactory to Cross, and suggested some stipula- 
tions that might be proper. This letter also contained this clause : 

"The arrangement you speak of Is entirely satisfactory with us, 7)ut the par- 
ty owning the land might hes-itate or object to incurring this trouble and ex- 
pense of procuring and maklng abstract and deed, unless we hâve some klnd 
of an agreement, though conditlonal ; besldes he is taking the land ofC the 
market nntil March 15, 1903. We hope you may see the reasonableness of 
this request, and hâve your attorney to wrlte a eontract that is satisfactory to 
you and return to bank, when we will sign the same, and hâve the bank place 
It on record, or as you may direct." 
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Taking this letter as a whole it not onîy did not ratify or confirm 
the paper taken by Cross, but suggested the making of a new contract 
in accordance with the wishes of Cross. It also told Cross that Walker 
Bros, did not own the land, which fact he (Cross) aiready knew. At 
the date of this letter then neither party had signed any contract. On 
January 12, 1903, in reply to a letter written by McVay, the attorney 
of Cross, Walker Bros, agreed to send abstract of title as soon as they 
received it from the owner who they said resided in Washington. 
They also said they had no power of attorney to sell the land, but had 
authority to do so by letter received from the owner. Without review- 
ing every letter that constituted the correspondencc between the parties 
it may be stated that there is not a line of it that assumes or states that 
Walker Bros, are selling the land as their own. On the contrary Walk- 
er Bros, are particular to state that they do not own the land but are 
simply acting for another who is the owner. It appears from the 
évidence that Walker Bros, did not sign the contract sued upon, and 
that every déclaration in writing made by them was in direct opposi- 
tion to the idea that they were selling the land as the owners thereof. 
Not only this, but both Cross and Walker acted on this theory. When 
Cross first received the abstract on January 33, 1903, he knew the title 
appeared therefrom to be in Nelson O. Nailen. Notwith standing this 
he makes no complaint, and finally on March 12, 1903, he goes to Mis- 
souri, and without objection receives deeds from Nailen for the land. 
No conveyance was demanded from Walker Bros., and as Cross tes- 
tifies the alleged contract now sued on was not produced or even men- 
tioned, and in accordance with the statement of counsel for Cross in 
their brief both Cross and Walker Bros, honestly believed "that Nailen 
was the bona fide owner." Walker Bros, received none of the pur- 
chase price except the sum of $330 as their commission for making the 
sale, and Cross was entirely satisfied with the deed from Nailen until 
about April 30, 1903, when he learned from Edward Gould that he 
had never conveyed the land to Nailen. The case présents the ordi- 
nary sale of land by a real estate agent with a disclosed principal, the 
vendee dealing directly with the vendor. In such case the remedy of 
the vendee for defects in the title are upon such covenants as are con- 
tained in the deed which he accepts. There is no claim in the pétition 
or eAndence in the record that Walker Bros, ever warranted in any 
way the title of Nailen. It therefore clearly appears that the paper 
sued upon never became the contract of Walker Bros. 

The instruction requested should hâve been given, and its refusai 
was error, for which the judgment must be reversed, and a new trial 
ordereA 
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CONNECTICUT FIRE INS. CO. v. MANNING et al.* 

(Circuit C!ourt of Appeals, Bighth Circuit. March 26, 1908.) 

No. 2,688. 

1. Insueanoe—Wabbanties— Représentations— Waeranties Matekial to 

RiSKS. 

Sections 7973, 7974, and 7975, Rev. St. Mo. 1899 (Ann. St. 1906, pp. 
3791, 3792), provide that warranties of facts or conditions in certain ap- 
plications for and in certain poUeies of Insurance sliall, If uot material to 
the rlsks insured, be deemed représentations only. 

Warranties of facts or conditions In the applications for or In the policles 
of Insurance speclfled In thèse sections which are material to the rlsks 
thereunder are unaffiected by thèse provisions of the statutes. 

2. Same— Mateeiality oï Wabbanty when Question fob Couet and when 

FOK Jury. 

The materiallty of any such warranty to the risk taken under It Is a 
question for the court as a mntter of law In every case where the char- 
acter of the warranty or the entire évidence relative to the materiallty 
Is such that a décision hut one way may be lawfully sustalned by the 
court. 

It is for the jury when ail the admissible évidence is such that a dé- 
cision either way may be lawfully sustalned by the court 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 28, Insurance, §§ 
1735, 1758.] 

3. Same— Waebantt Regabdinq Incumbeance Matebial as a Mattee of 

Law. 

A warranty regardmg the existence or the amount of the incumbrance 
upon the property insured thereunder Is material to the risk as a matter 
of law. 

Knowledge by the underwriter whether or not there is an Incumbrance 
upon the property he Insures and of the amount of any exlstlng Incum- 
brance thereon is always material to the risk. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 28, Insurance, §§ 
636-651.] 

4. Same— Facts— Conclusion. 

One of the conditions of a pollcy was that "If the Interest of the as- 
sured be or become other than the entire imconditional, unlncumbered 
and sole ownershlp of the property, * * * thls pollcy shall be void, 
unless otherwlse provldled by agreement Indorsed hereon." It was not 
otherwlse provlded by agreement Indorsed thereon, and there was an In- 
cumbrance of $400 and interest upon the property. Concedlng, as coun- 
sel for the plalntlff claimed, that thls condition constituted a warranty, 
It was material to the risk as a matter of law, and the court erred In 
submlttlng the question to the jury. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 28, Insurance, §§ 
686-651.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the South- 
eastern Division of the Western District of Missouri. 

Thomas T. Fauntleroy (Shepard Barclay, R. B. Oliver, and R. B. 
Oliver, ]r., on the brief), for plaintiff in error. 
Edward Robb, for défendants in error. 

Before SANBORN and ADAIMS, Circuit Judges, and PHILIPS, 
District Judge. ' 

*Rehearlng denled May 4, 1908. 
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SANBORN, Circuit Judge. The défense to an action upon a policy 
of insurance against fire upon property in the state of Missouri was 
that the policy contained a condition that "if the interest of the as- 
sured be or become other than the entire unconditional, unincumbered 
and sole ownership of the property, * * * this policy shall be 
void, unless otherwise provided by agreement indorsed hereon," that 
the interest of the assured was incumbered by a trust deed made to 
secure the payment of a promissory note of $500, upon which more 
than $400 was owing, and there was no provision indorsed upon the 
policy regarding the incumbrance. The property insured by the terms 
of the policy was the interest of the assured in a dwelling house. The 
amount of the insurance was $3,000. The land on which the house 
stood and the other buildings thereon were worth $500. Certain stat- 
utes of the state of Missouri read in this way : 

"Sec. 7973. That the warranty of any fact or condition hereafter made by 
any person in his or her application for insurance against loss by fire, tornade 
or cyclone, which application, or any part thereof, shall thereafter be made a 
part of a policy of insurance, by being attached thereto, or by being referred 
to th.ereln, or by being Incorporated in such policy, shall, if not material to the 
risk insured against, be deemed, held and construed as représentations only, 
in any suit brought at law or in equity in any of the courts of this state, upon 
such policy to enforce payment thereof, on account of loss of or damage to 
any property insured by such policy. 

"Sec. 7974. That the warranty of any fact or condition hereafter incor- 
porated in or made a part of any flre, tornado or cyclone policy of insur- 
ance, purporting to be made or assented to by the assured which shall not 
materially afCect the risk Insured against, shall be deemed, taken and con- 
strued as représentations only in ail suits at law or in eQUity brought upon 
such policy In any of the courts of this state. 

"Sec. 7975. No Insurance company, corporation or association of persons 
doing a flre, cyclone or tornado insurance business in this state, shall hâve 
the rlght, power or authority, by contract or otherwise, to contract against 
or in any manner whatevcr évade the provisions of sections 7073 and 7974 
of this article." Revised Statutes of Missouri 1899 (Ann. St. 1906. pp. 3791. 
3792). 

Upon this state of facts and statutes the court below refused to in- 
struct the jury to return a verdict for the défendant below, and charged 
them that, if they believed from the évidence that the incumbrance 
was material to the risk, they should return a verdict for the défendant, 
and if they found from the évidence that the mortgage efïected by the 
trust deed was not material to the risk they should return a verdict for 
the plaintifï. They found for the plaintifif, and the ruling of the court 
is assigned as error. 

For the purpose of the détermination of this case it will be conceded, 
but it is not decided, that the contention of counsel for the plaintifif 
below that the stipulation quoted from the policy constituted a warranty 
is Sound, although it seems that it was a mère description by exclu- 
sion of the property insured, and not a warranty of any fact or con- 
dition relating thereto. Syndicate Ins. Co. v. Bohn, 13 C. C. A. 531, 
53'y, 65 Fed. 165, 171, 27 L. R. A. 614, and cases there cited. The 
plaintiff's counsel argue that the ruling challenged is not open to con- 
sidération in this court because there was no pleading that the mort- 
gage was material to the risk, but no objection of this nature was made 
in the court below, and the issue of its materiality was tried and de- 
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cided by the jury at the request oi counsel for the plaintiff. It îs too 
late to object for the first time in an appellate court to the sufficiency 
of a pleading to raise an issue which was tried and submitted to the 
jury below with the consent of the objecter. Dolan v. Mo. Town 
Mutual Ins. Co., 88 Mo. App. 666, 673, 675. 

The statutes of Missouri which hâve been quoted provide that war- 
ranties in applications for and in policies of Insurance of facts or con- 
ditions that are not material to the risks taken thereunder, shall be 
deemed représentations. As the expression of one is the exclusion of 
the other, warranties of facts or conditions which are material to the 
risks cannot be deemed représentations, they remain what they in fact 
are — warranties by the terms of thèse sections. But how shall the 
question whether a given warranty is material or immaterial be deter- 
mined? Evidently by the course of the common law, for there is no 
statute which modifies it, by the court when the nature of the war- 
ranty is such, or the entire évidence regarding the materiality is so 
conclusive that a décision but one way may be lawfully sustained, by 
the jury where ail the compétent évidence is so inconclusive that a déci- 
sion either way may be lawfully sustained. Aloe v. Ins. Co., 147 Mo. 
561, 579, 49 S. W. 553; March v. Ins. Co., 186 Pa. 629, 40 Atl. 1100, 
1101, 65 Am. St. Rep. 887; Brown v. Greenfield Life Ass'n, 172 Mass. 
498, 503, 53 N. E. 129 ; Dolan v. Mo. Town Mutual Pire Ins. Co., 
88 Mo. App. 666, 673; White v. Merchants' Ins. Co., 93 Mo. App. 
282, 288; Hanna & Co. v. Orient Ins. Co., 109 Mo. App. 152, 156, 
83 S. W. 1115. 

Thus in Aloe v. Ins. Co., 147 Mo. 561, 579, 49 S. W. 553, the Su- 
prême Court of that state held under thèse statutes that false warran- 
ties by the assured that he had applied and been rejected by 2 Insur- 
ance companies when he had been rejected by 6, and that he had 
not consulted or been treated by a physician for 30 years, were ma- 
terial to the risk of his life insurance as a matter of law, and it revers- 
ed a judgment for the plaintiff which had been rendered on the ground 
that thèse were représentations, and entered a judgment for the de- 
fendant. In Dolan v. Mo. Town Mutual Ins. Co., 88 Mo. App. 666.. 
672, the Court of Appeals held that a false warranty of the amount of 
insurance was material to the risk as a matter of law, and reversed a 
judgment because the trial court submitted that question to the jury. 
On the other hand, in Hanna & Co. v. Orient Ins. Co., 109 Mo. App. 
152, 82 S. W. 1115, there is a décision that the question whether or 
not the iron-safe clause is material to the risk taken under a policy 
which contained it is for the jury, and the court said that the consensus 
of judicial opinion in Missouri was that the question of what is ma- 
terial to the risk is for the jury, except in such clear cases as can be 
determined by the court as a matter of law, and it cited several déci- 
sions to that efïect. 

The question in this case, then, is whether the materiality to the in- 
surance risk of a false warranty of no incumbrance upon the property 
insured is a question of law for the court or a question of fact for the 
jury. It is not, however, in reality whether or not the amount of the 
incumbrance actually existing is material, but whether or not a knowl- 
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edge by the underwriter of the condition of the title regarding incum- 
brances is material to the risk as a matter of law, for this contract is 
that the company insures the interest of the assured unincumbered, 
save as specified in writing in the policy, and no incumbrance was 
specified. 

The property insured against fire in this policy, and in like policies 
of insurance ordinarily, is not the real or personal property described 
therein, but it is the interest of the assured in that property. The ex- 
tent of his interest is therefore necessarily material to the risk which 
the underwriter assumés. The moral hazard is one of the main élé- 
ments, if not the chief élément, of an insurance risk, and it is never 
negligible. It is always material to the risk. Moral hazard is but an- 
other name for a pecuniary interest in the assured to permit the prop- 
erty to burn. Statistics, expérience, and observation ail teach alike 
that the moral hazard is least when the pecuniary interest of the as- 
sured in the protection of the property against fire is greatçst, and the 
moral hazard is greatest when the assured may gain the most by the 
buming of the property. The extent of the interest of the assured 
in the property insured measures the moral hazard, and hence is al- 
ways material to the risk of the insurance. But any incumbrance upon 
the interest of the assured diminishes that interest by the amount of the 
incumbrance and thus becomes itself material to the risk. The re- 
sponsibility of the assured, his ability to pay the premiums upon his 
policy, is another important considération to the underwriter, and the 
extent of his interest in the insured property, the incumbrance upon 
it, and his indebtedness on account of that incumbrance tend clearly 
to show his responsibility, and in that way are material to the risk. 
The parties to a contract are as important as its terms, and the parties 
interested in property insured are little less material than the parties 
to the poHcy itself. Équitable Life Assur. Society v. McElroy, 83 Fed. ' 
631, 641, 28 C. C. A. 365, 375. An insurance company might wilHng- 
ly insure unincumbered property of a citizen of high character when 
it would hesitate or refuse to insure it when it was incumbered, un- 
less it knew that the mortgagee was also of good réputation and nei- 
ther a fire bug nor a rascal. Moreover, courts cannot be, and ought not 
to be, blind to the common knowledge and judgment of men engaged 
in a long-established and familiar business upon a business question, 
and their opinions, whenever they are evidenced by a well-known and 
uniform practice, and are portrayed by the décisions of the courts, 
are always persuasive, if not convincing. Insurance contracts and ap- 
plications for insurance, the opinions of the courts regarding them 
for more than 50 years, and the familiar practice of the présent day, 
demonstrate the fàct that parties to contracts of insurance during ail 
this time hâve deemed knowledge by the underwriter and a warranty 
and représentation by the assured regarding the incumbrances upon 
the property insured material to the risks of its insurance, for they 
hâve given and received statements or agreements concerning them as 
bases for policiçs of indemnity during ail this time. Finally, the par- 
ties to this contract were of the same opinion, for by the terms of this 
policy they limited the insurance to the unincumbered interest of the 
assured. 

Î60 F.— 25 



386 160 FEDERAL REPORTER. 

In Columbian Ins. Co. v. Lawrence, 2 Pet. 25, 48, 7 L. Ed. 335, the 
Suprême Court held that a misrepresentation regarding title to insured 
property was material to the risk as a matter of law, and said : 

"Underwriters do not rely so much upon the principlea as upon the Intereart 
of the assured, and It would seem therefore to be always material that they 
Bhould know how far this interest is engaged In guarding the property froin 
loss." 

The question whether the knowledge of the underwriter and the 
warranty or représentation regarding the amount of incumbrance up- 
on insured property are material to the risk as a matter of law has aris- 
sn and been decided most frequently in cases involving représentations, 
because the materiaHty of a warranty in the absence of modifying 
statutes like those of Missouri is legally unquestionable. We turn 
therefore to- those décisions for authoritative déclarations of the law 
upon this subject. 

In 1846,. a corporation of the state of New Hampshire issued a policy 
of insurance upon an application in which the assured had answered 
in the négative the question, "Is the property incumbered," when there 
were two mortgages upon the insured property which was situated in 
the state of Massachusetts. The plaintiff met the défense that the 
policy was avoided by the misrepresentation with the assertion that it 
was immaterial because the corporation would hâve no lien upon the 
property for it? premiums in any event. The Suprême Judicial Court 
of Massachusetts answered this contention in thèse words: 

"But, Irrespective of the lien, whether the défendants would or would not 
hâve one, the misrepresentation was clearly a material misrepresentation. It 
was material for the insurers to know of the incumbranees, in référence to 
the responsibillty of the Insured, and hls abillty to meet hls engagements to 
the Company ; it was material to know who was Interested in or had any ti- 
tle to the estate ; but more particularly and especially was It material for 
the défendants to know what interest the plaintiff himself had in the promi- 
ses, and whether hls estate was incumbered or unincumbered. It is manifest 
that the défendants deemed this Information material ; and they put the di- 
rect question, and it was a proper and a practical question ; and it was ma- 
terial that the plaintiff should answer it truly. The plaintiff, havlng given 
an untrue answer, whether by accident, mistake, or design, it matters not, to a 
direct, plain, and practical question, cannot now be heard to say it was Imma- 
terial." Davenport v. New England Mutual Fire Ins. Co., 6 Cush. (Mass.) 
840, 341. 

In 1859, one Patten had stated falsely in his application for insur- 
ance in answer to an inquiry made by the underwriter that the prop- 
erty insured was not incumbered by mortgage or otherwise, and the 
application contained a covenant that his answers were true so far as 
material to the risk. His counsel contended that the misrepresentation 
was not material, that "whether there has been such a misrepresenta- 
tion as will avoid the policy is for the jury," and cited Ins. Co. v. Sny- 
der, 16 Wend. (N. Y.) 483, 30 Am. Dec. 118; Fletcher v. Ins. Co., 
18 Pick. (Mass.) 420 ; Ins. Co. v. Cotheal, 7 Wend. (N. Y.) 73, 22 Am. 
Dec. 567. But the Suprême Judicial Court of New Hampshire said: 

"We think it clear that, when the title of the insured Is made the subject 
of spécial inquiry by the Insurers, in référence to the existence of Incumbran- 
ees upon It, the matter becomes material, and the représentation Is material 
to the risk, not so much because, if false, the property as represented would 
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seem to be less exposed to conflagration than It aetually Is in its true condi- 
tion, but because tbe matter whicti Is tlie subject of tlie misrepresentation Is 
materlal to be fairly and truly disclosed, In order to enable the company to 
judge correctly lu référence to tlie propriety of assuming the rlsk, and the 
terms upon which It is to be taken. The article of the rules and régulations 
whlch déclares that the policy shall be void If the application does not con- 
taln a full, falr, and substantlally true représentation of ail the facts and 
circumstances respecting the property, se far as they are materlal to the 
rigk, Is to be constnied In the same sensé, as équivalent to saying, so far as it 
may be materlal to the company to know them, In order to estlmate the risk 
correctly. The materlality of the facts and circumstances is not to be un- 
derstood as llmited to their direct efCect, in exposing the property to more or 
less danger from flre, but as extendlng to ail other considérations necessarily 
afCectiug the nature and character of the risk. Thèse views are fully sus- 
tained by the authorities dted by the défendants' counsel, and they would 
seem to be décisive of the case. There Is nothing for the jury upon this point, 
as the falsity of the représentation is admitted. and its materlality appears 
as matter of law." Patten v. Ins. Co., 38 N. H. 338, 345. 

In 1883 one Brehm made the same answer to the same question 
when there was a mortgage of $450 and interest upon the property 
insured. The Suprême Court of Indiana quoted with approval a para- 
graph which appears in the second édition of Wood on Fire Insurance 
at section 130, and the cases which hâve been reviewed and held that 
the représentation was material to the risk as a matter of law. In- 
diana Insurance Co. v. Brehm, 88 Ind. 578, 581. 

In Vankirk v. Citizens' Ins. Co., 79 Wis. 627, 48 N. W. 798, 799, a 
case in which no question had been asked or answered, and no condi- 
tion or stipulation regarding incumbrances had been made, but in which 
there was an alleged breach of a covenant that no fact material to the 
risk had been concealed, the Suprême Court of Wisconsin said of an 
incumbrance of $1,035 which had not been disclosed : 

"The existence of the mortgage was a fact material to the risk and no proof 
of its materlality was necessary. Heuce it was not error to exclude such 
proof which the circuit court dld. Such proof would hâve been inconse- 
quentlal." 

In Byers v. Ins. Co., 35 Ohio St. 606, 614, 35 Am. Rep. 623, the 
condition in the policy was that any false représentation material to the 
risk should avoid it. The assured had represented that a mortgage on 
the property was $2,000 when it was $3,440. The Suprême Court of 
Ohio held that this misrepresentation was material to the risk as a mat- 
ter of law. 

In Lee v. Agricultural Ins. Co., 79 lowa, 379, 44 N. W. 683, 684, 
error was assigned because the court below refused to admit évidence 
that a chattel mortgage for $125, to secure the mortgagee as surety 
for the debt of another which he had not yet been called upon to pay, 
was immaterial to tlie risk, and to submit that question to the jury, but 
the court said: 

"The givlng of the chattel mortgage Is, beyond question, an Increase ot the 
risk, and a decrease of the defendant's security, because thereby the assured 
lessened his Interest in the insured property. It makes no différence that a 
right of action had not accrued upon the mortgage. It was a depletlon of the 
assured's Interest in the property, to the extent thereof, from its exécution 
and delivery." 
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To the same effect are Shoemaker v. Glenns Falls Ins. Co., 60 Barb. 
(N. Y.) 84, 101; Hinman v. Hartford Fire Ins. Co., 36 Wis. 159; Ful- 
1er V. Madison Mutual Ins. Co., 36 Wis. 604; Ryan v. Fire & Marine 
Ins. Co., 46 Wis. 671, 1 N. W. 426, 428. 

And in Brennen v. Connecticut Fire Ins. Co., 99 Mo. App. 718, 720, 
74 S. W. 406, a case decided in 1903, six years after the statutes on 
which the plaintiff relies were enacted, the Court of Appeals held that 
a false warranty of no incumbrance, when there was a mortgage ôf 
$431 upon the property, was material to the risk as a matter of law 
and fatal to the policy, unless it was waived, and said : 

"It has been repeatedly held that the existence of a mortgage upon prop- 
erty at the tlme of Insurance, contrary to the terms of the poUcy and cou- 
trary to the warranty in the application that the. projferty was not so mort- 
gaged, rendered the policy void. Walker v. Ins. Co., 62 Mo. App. 209 ; Ameri- 
can Ins. Co. V. Bamett, 73 Mo. 364, 39 Am. Rep. 517; Crook v. Ins. Co., 38 Mo. 
App. 582; Boggs v. Ins. Co., 30 Mo. 63." 

In opposition to this array of authorities counsel cite Phénix Ins. 
Co. V. Coomes (Ky.) 20 S. W. 900, in which that court held as a matter 
of law that a lien of $600 on the insured property was not material to 
the risk of the Insurance, and there is a décision of the Suprême Court 
of South Dakota that as a matter of law a slight variance in the amount 
of an incumbrance from the amount stated by the assured is not ma- 
terial to the risk in McNamara v. Dakota Fire & Marine Ins. Co., 1 
S. D. 342, 47 N. W. 288. It may be that from the multitude of déci- 
sions upon Insurance policies opinions may be found to the effect that 
the materiality to the risk of a warranty or a représentation regarding 
the incumbrance upon the property insured is a question for the jury. 
However that may be, the long-established and familiar rule of law, 
the more convincing reasons, and the great weight of commanding 
authority are otherwise, and after a careful considération of the ques- 
tion which is involved in this case our conclusions are thèse : 

Under sections 7973, 7974, and 7975 of the Revised Statutes of Mis- 
souri 1899 (Ann. St. 1906, pp. 3791, 3792), warranties of facts or con- 
ditions in applications for or policies of insurance there specified which 
are material to the risks taken thereunder are unaffected by thèse pro- 
visions of the statutes. The materiality of any such warranty to the 
risk taken under it is a question for the court as a matter of law in 
every case where the character of the warranty, or the entire évidence 
relative to the materiality is such that a décision but one way may be 
lawfully sustained by the court. It is for the jury where ail the ad- 
missible évidence is such that a décision either way may be lawfully 
sustained by the court. 

The materiality to the risk of a warranty regarding the existence or 
the amount of an incumbrance upon the property insured thereunder 
is a question of law for the court. A warranty regarding the existence 
or the amount of an incumbrance upon property insured thereunder is 
material to the risk as a matter of law. Knowledge by the underwriter 
whether or not there is an incumbrance upon the property he insures, 
and of the amount of any existing incumbrance thereon, is always ma- 
terial to the risk as a matter of law. The court below fell into an error 
in submitting the question of the materiality of the warranty that there 
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was no incumbrance upon the insured property to the jury, and the 
judgment must be reversed, and the case must be remanded to the 
court below for another trial. 
It is so ordered. 



BliAFFER V. NEW ORLEANS WATER SUPPLT CO. et al 

(Carcult Court of Appeals, Flfth Circuit. March 31, 1908.) 

No. 1,746. 

1. CouETS— Pedebal Peactice— Cikcuit Coubt of Appeals— Time fob Taking 

A 'P'P'R' A Ti 

Under the express terms of Act Cong. March 3, 1891, c. 517, § 11, 26 Stat. 
829 (U. S. Oomp. St. 1901, p. 552), establishing the United States Circuit 
Court of Appeals, that court bas no jurlsdictlon to review a judgment 
where more than eight months intervened between the day of judgment 
and the day on whlch the appeal was taken. 
t. Appeal and Iîreob— Oeder Not Appealable— Eefusal to Pebmit Intkb- 

VENTION. 

An order refusing to allow one to intervene is not an appealable order, 
being an exercise of discrétion, and not final in character. He Is left 
free to assert hls rlghts in any other tribunal of compétent jurlsdlction, 
the order not being In any sensé a détermination of the merits of his 
claim. 

3. Same— Defective Appeal Bond— Btfect. . 

An appeal will not be oismissed because the bond is not payable to ail 
the adverse parties, where, on the hearing of a motion to dlsmlss, appel- 
lant tenders a new bond conditloned to meet the objections. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 2, Appeal and Error. 
§§ 2077-2083.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

Benjamin Rice Forman and Chas. F. Buck, for appellant. 
Edgar H. Farrar, for appellee New Orléans Water Supply Co. 

Before McCORMICK, Circuit Judge, and NEWMAN and BURNS, 
District Judges. 

BURNS, District Judge. The New Orieans Water Supply Com- 
pany moves to dismiss the appeal in this case upon the following 
grounds: First, the appeal was not perfected within six months aft- 
er the rendition of judgment; second, there was no order permittmg 
appellant to intervene; third, failure to make the appeal bond pay- 
able to ail adverse parties. 

The act of Congress approved March 3, 1891, being an act to es- 
tablish Circuit Courts of Appeals, and to define and regulate the ju- 
risdiction (section 11), provides: 

"No appeal or writ of error by whlch any order, judgment or decree may 
be revlewed in the Circuit Court of Appeals unde'r the provisions of this act 
shall be taken or sued out, except within six months after the entry of the 
order, judgment or decree sought to be reviewed." Chapter 517, 26 Stat. 826 
(U. S. Comp. St. 1901, p. 552). 

The final decree was entered and signed in this cause on the lOth 
of January, 1907. Thereafter, on March 29th, appellant filed his peti- 
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tion for appeal, coupled with an assignment of errors. This pétition 
was denied May 20, 1907. Gn September 21st a new pétition was 
presented to one of the circuit judges and allowed on the day last 
named. The bond was approved, and citations in error signed on 
the same day, and thereupon the bond and pétition were filed with the 
clerk of the court on September 23, 1907. Thus it appears that 
the appeal was not allowed within the statutory period of six months, 
as required by the act above referred to; more than eight months 
intervened between the final decree and the allowance of appeal. It 
was incumbent upon appellant to obtain an allowance of the appeal 
within the time fixed by the statute. Green v. City of Lynn, 87 Fed. 
839, 31 C. C. A. 248. In this case the Circuit Court of Appeals, 
First Circuit, said: 

"We are of the opinion that this appeal was not talîen within six months aft- 
er the entry of the decree sought to be reviewed, as required by the act of 
March 3, 1891, and that for this reason we hâve no jurisdiction thereof. The 
date of the entry of the decree In the Cirenit Court was l'ebruary 24. 1897 ; 
the six-months period expired August 24, 1897; the pétition below with as- 
signment of errors was flled in tlae office of the clerlc of the Circuit Court 
.iugnst 17, 1897. Nothlng further was done within the six-months period. 
December 11, 1897, the following indorsement was made upon the pétition: 
'This appeal Is allowed, although I doubt whether it was seasonably perfected 
(Putnam, Circuit .Tudge).' On the same date the judge signed a citation dated 
December 11, 1897, and approved an appeal bond dated November 2, 1897. In 
Barrel v. Transportation Company, 3 Wall. 424, 18 L. Ed. 168, a pétition for 
appeal had been flled in due time In the ofHee of the clerlî of the Circuit Court. 
Nevertheless, the court said the filing of it in the clerlc's office, even If it could 
be regarded as addressed to the Circuit Court, wouid be of no avail, unless 
aceompanied by allowance oî appeal by that court, and, to the same effeet, 
see Pleree v. Cox, 9 Wall. 786, 19 L. Ed. 786." 

The opinion concludes with this statement: 

"Although the Suprême Court bas often said that signing a citation or ap- 
proving a bond Is équivalent in law to the allowance of appeal, it bas never 
said, so far as we can discover, that an allowance in some form can be dis- 
pensed with, or intimated that the limitation of time could be disregarded, 
and allowance made after its expiration be effectuai. The act of March 3, 
1891, by Its provisions recognlzes the neeessity for an allowance; and the 
uniform practice of filing both the pétition and the allowance before the ex- 
piration of the statutory period seems to be in aecordance with the views of 
the Suprême Court as to the essentlal requirements, which must be complied 
with before an appeal can be said to be talsen." 

This holding is supported by the following cases* Crédit Co. v. 
Arkansas Cent. Ry., 128 U. S. 258, 9 Sup. Ct. 107, 32 L. Ed. 448; 
Edmonson v. Bloomshire, 7 Wall. 306, 19 L. Ed. 91 ; Evans v. Bank, 
134 U. S. 330, 10 Sup. Ct. 493, 33 L. Ed. 917 ; Brooks v. Norris, 
11 How. 204, 13 L. Ed. 665 ; The Dos Hermanos, 10 Wheat. 306, 6 
h. Ed. 328 ; Seymour v. Freer, 5 Wall. 822, 18 L. Ed. 564 ; Yeaton 
V. Lenox, 7 Pet. 220, 8 L. Ed. 664; The Enterprise, 2 Curt. 317, 
Fed. Cas. No. 4,497; Warner v. Railway Co., 54 Fed. 920, 4 C. C. 
A. 670. 

We think it may be announced as the settled doctrine that the Cir- 
cuit Court of Appeals has no jurisdiction, where more than six months 
intervene between the day of judgment and the day on which the 
appeal is "taken" or the writ of error is "sued out." Fire Ins. Co. v. 
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Oldendorf, 73 Fed. 88, 19 C. C. A. 379; Condon v. Trust Co., 73 
Fed. 907, 20 C. C. A. 110; White v. lowa National Bank, 71 Fed. 
97, 17 C. C. A. 621; Threadgill v. Platt (C. C.) 71 Fed. 1; Stevens 
V. Clark, 62 Fed. 321, 10 C. C. A. 379; Desvergers v. Parsons, 60 
Fed. 143, 8 C. C. A. 526; Union Pacific v. Colorado Ry., 54 Fed. 
22, 4 C. C. A. 161 ; U. S. v. Baxter, 51 Fed. 624, 2 C. C. A. 410 ; 
Couilliette V. Thomason, 50 Fed. 787, 1 C. C. A. 675. 
In the case of Threadgill, supra, it is said : 

"A wrlt of error from the Circuit Court of Appeals to revIew a Judgment 
issues from such court, and, In granting the writ, the judge to whom it is pre- 
sented must exercise the power of the Circuit Court of Appeals, and is bound 
by Its limitations." 

In the Stevens Case, supra* the court makes this déclaration: 

"To glve the appellate court jurisdictlon of a wrlt of error, the writ must 
be issued and filed with the court below within the time prescribed by the law, 
and this requlrement cannot be walved by the parties." 

In Waxahachie v. Coler, 92 Fed. 284, 34 C. C. A. 349, this court 
said : 

"A writ of error is not 'sued ouf within the meaning of this section by the 
filing of the pétition and bond therefor, and the allowance of the writ by the 
court below. The wrlt must be obtalned and issued within the tlme named 
to glve the court .lurisdiction. Whether the failure to obtaln and issue the 
wrlt named resulted from the négligence of the plalntiff in error, or was the 
fault of the clerk, appears to be immaterial." 

In the Threadgill Case, supra, it is said : 

"When a writ of error from the Circuit Court of Appeals Is allowed within 
the six months, but la not actually issued by the clerk untll after the .expira- 
tion thereof, it will be dlsmissed, for, In a légal sensé, the writ of error is not 
brought untll it is filed in the court below." 

Where the last day of the six months falls on Sunday, the appeal 
cannot be "taken," or writ of error "sued out" on a subséquent day. 
Johnson v. Meyers, 54 Fed. 417, 4 C. C. A. 399. "The time for suing 
out a writ, or praying an appeal, cannot be enlarged by stipulation of 
the parties, nor by an order of the court." Stevens v. Clark, supra. 

The second ground of the motion to dismiss the appeal is based 
upon the fact that the intervener failed to obtain an order permitting 
him to intervene, and thereby making himself a party to the suit, from 
which it follows that he is not in an attitude to appeal from the de- 
cree entered in the cause, or from the refusai of the court to permit 
him to intervene. The action of the court in declining to make an 
order allowing appellant to intervene was an exercise of purely dis- 
cretionary power, and was not final in its character. Appellant, fail- 
ing to obtain the right to intervene, was left free to assert such other 
rights as he might possess in any other tribunal of compétent juris- 
dictlon. The order of the court was équivalent to a déniai of the ap- 
plication of the appellant for leave to intervene, and should not be 
regarded in any sensé as a détermination of the merits of his claim. 
Crédits Commutation Company v. United States, 177 U. S. 311, 20 
Sup. Ct. 636, 44 L. Ed. 782, 
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In the case of Guion v. Insurance Company, 109 U. S. ITS, 3 Sup. 
Ct. 108, 27 L. Ed. 895, Guion claiming to hâve an interest in the bonds 
of the appellant, which were the subject of controversy in a suit of 
the Indiana Southern Railroad Company v. Liverpool, London & 
Globe Insurance Company, filed his pétition in that suit in the court 
below praying to be admitted as a party to the suit for his own pro- 
tection. This pétition was denied. Guion was allowed an appeal 
on giving bond and security for costs. The Chief Justice in delivering 
the opinion said : 

"The pétition of Guion was for leave to appeal from the decree of a suit to 
which he was not a party. We decided, in Ex parte Outtlng, 94 TJ. S. 14, 24 
L. Ed. 49, that such an appeal could not be taken. He had applled for leave 
to become a party, but thls leave was not glven, so he was not a party to the 
decree from which he appeals, and the appeil Is dlsmissed for want of juri»- 
diction." 

In Ex parte Cutting, supra, it is said : 

"It was clalmed by Cutting and others that they were admitted as parties to 
the main suit when they flled their pétition therefor, and that subseqtiently 
they were In a position to demand an appeal as parties; but, as a matter of 
fact, the parties presentlng the pétition never did become parties. They flled 
thelr pétition to become défendants in the suit, but It was never granted. Not 
only was no express order made to that effect, but there Is nothlng to show 
that they were ever In any manner recognized as parties. We are aware that 
there are cases In which parties hâve been treated as parties to the suit af ter 
havlng flled the pétition for leave to come in when no formai order admltticg 
them appears on the record, but in ail such cases It will be found that they 
hâve acted or hâve been recognized as parties in the subséquent proceedings in 
the case." 

In Myers v. Fenn, 5 Wall. 205, 18 L. Ed. 604, the pétitions were 
filed without any order of the court before any objection was made, 
and the hearing went on as if an order had been granted; and in 
Railroad Company v. Bradley, 7 Wall. 575, 19 L. Ed. 274, it was held 
that, where the appeal had been prayed for and subsequently an ap- 
peal bond, approved by one of the judges, had been filed in the 
court, it would be inferred that the appeal had been allowed, although 
fhere was no express order to that effect on the record. The court 
concluded with the statement : 

"From this It appears that if one wishes to intervene and become a party 
to a suit in which he is interested, he must not only pétition the court to that 
effect, but his pétition must be granted." 

In this case it affirmatively appears from the statement of the trial 
judge that he declined to make any order upon intervener's pétition. 
That an appeal does not lie from the order of the court below, de- 
nying the motion in a pending suit to permit a person to intervene 
and become a party thereto, is supported by the following authorities : 
Ex parte Cockcroft, 104 U. S. 579, 26 L. Ed. 856 ; Guion v. Insurance 
Co., 109 U. S. 173, 3 Sup. Ct. 108, 27 L. Ed. 895; Elwell v. Fos- 
dick, 134 U. S. 513, 10 Sup. Ct. 598, 33 L. Ed. 998; Crédits Com- 
mutation Company v. U. S., 177 U. S. 317, 20 Sup. Ct. 636, 44 L. 
Ed. 782; Fitzgerald v. Evans, 49 Fed. 428, 1 C. C. A. 307; Aiken 
V. Smith, 54 Fed. 895, 4 C. C. A. 652; Lewis v. B. & L. Railway Co., 
62 Fed. 222, 10 C. C. A. 446; Cook v, Lasher, 73 Fed. 704, 19 C. 
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C. A. 654 ; Smith v. Glasgow Investment Co., 74 Fed. 335, 20 C. C. 
A. 432; Hamlin v. Toledo, St. L. & K. C. R. Co., 78 Fed. 665, 24 
C. C. A. 271, 36 L. R. A. 826; Crédits Commutation Co. v. U. S., 
91 Fed. 573, 34 C. C. A. 12; Toledo, etc., Ry. Co. v. Continental 
Trust Co., 95 Fed. 536, 36 C. C. A. 155; Minot v. Mastin, 95 Fed. 
739, 37 C. C. A. 234. 

The third ground assigned in support of the motion to dismiss for 
failure to make the bond payable to ail of the adverse parties can- 
not be sustained. A failure to exécute a bond is an irregularity, but 
it does not necessarily avoid the citation. The security is required, 
however, in the due prosecution of the appeal, and, if the case is 
docketed in time, it will not ordinarily be dismissed until appellant 
has been afïorded a reasonable opportunity of curing the defect. 
Brown v. McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 31 L. Ed. 495 ; 
Richardson v. Green, 130 U. S. 114, 9 Sup. Ct. 443, 32 L. Ed. 872 ; 
McClellan v. Pyeatt, 49 Fed. 260, 1 C. C. A. 241 ; United States Trust 
Co. V. Western Contract Co., 81 Fed. 471, 26 C. C. A. 472; Cen- 
tral Trust Co. V. Continental Trust Co., 86 Fed. 524, 30 C. C. A. 
235 ; McNulta v. West Chicago Park Com'rs, 99 Fed. 329, 39 C. C. 
A. 545. An appeal may be perfected notwithstanding the security 
has not been given within six months after the entry of the decree 
sought to be reviewed. Evans v. Bank, 134 U. S. 330, 10 Sup. Ct. 
493, 33 L. Ed. 917; Brandies v. Cochrane, 105 U. S. 262, 26 L. Ed. 
989 ; The Dos Hermanos, 10 Wheat. 306, 6 L. Ed. 328 ; Wickelman 
v. A. B. Dick Company, 85 Fed. 851, 29 C. C. A. 436. 

In response to this ground of the motion the appellant tendered, 
upon the hearing, a new bond conditioned to meet the objections rais- 
ed. It foUows that the motion to dismiss should be sustained, upon the 
first and second grounds, and it is so ordered; the costs pf appeal 
to be taxed against the appellant. 



CITT OF NEW ORLEANS v. HOWARD et al. 

(Circuit Court of Appeals, Flfth Circuit. March 31, 190&) 

No. 1,662. 

1. Appeal and Eîeeob— Questions Not Raised at Teiai.— Jubisdiction. 

An objection to tlie juriiïdlctlon of a fédéral court may be flrst raised 
on appeal. 

[Ed. Note. — ^For cases In point, see Cent Dig. vol. 2, Appeal and Br- 
ror, §5 1166-1178.] 

2. COUETS— FEDERAL COURTS— ANOILLABT JUBISDICrrlON— PaETITION. 

A United States Circuit Court having possession of the property of a 
waterworks Company sought to be partltioned, no other court could take 
jurisdlction of any suit or clalm aflfecting that property, and hence by 
virtue of its possession the court . had Jurisdlction to grant partition 
and détermine ail matters relating to the property, irrespectlre of the 
cltlzenship of the parties to the partition proceedlngs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, f 1386. 

Supplementary and ancillary Jurisdiction of fédéral courts, see note to 
Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 C. C. A. 195.] 
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3. SAME— COLLATBEAL AtTACK. 

The jurlsdietion of a fédéral court of a suit to adminlster the assets 
of a defunct corporation could not be ralsed In a collatéral proceedlng 
for partition of the surplus assets of such corporation. 

4. Appeal and Bbeoe— Ssope op Review— Questions Not Raised at Tbial. 

The jurlsdietion of a fédéral court of another case cannot be flrst 
raised on appeal. 

[Eîd. Note. — For cases in point, see Cent. Dlg. vol. 2, Appeal and Er- 
ror, §§ 1166-1178.] 

5. Pabtition— Sale in Bulk. 

In proceedlngs for partition of the assets of a defunct waterworks 
corporation, consistlng of peal estate, pumping machinery, standpipe, 
réservoir, water mains, hydrants, and private connections, together wlth 
supplies, etc., the court properly requlred a sale of ail the property as 
an entlrety. 

6. Same— Upset Peice. 

Though the Louislana law does not provide for the appralsement of 
property sold to effect a partition, a fédéral court, sittlng In that state 
In a proceedlng for the sale of the assets of a defunct waterworks corpo- 
ration for partition, properly ordered that the commlssloner appointed 
to make the sale must reallze not less than a specifled sum therefrom. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Samuel L. Gilmore and St. Clair Adams, for appellant. 
Edgar H. Farrar, Wm. C. Dufour, H. Génères Dufour, and Benj. 
Rice Forman, for appellees. 

Before McCORMICK, Circuit Judge, and NEWMAN and 
BURNS, District Judges. 

BURNS, District Judge. The New Orléans Water Supply Com- 
pany, a corporation organized under the laws of the state of Loui- 
siana and domiciled in the city of New Orléans, filed its bill of com- 
plaint May 3, 1905, against the board of liquidation of the city debt, 
a corporation organized under the laws of Louisiana and domiciled 
in the city of New Orléans, and against the Lambert heirs, likewise 
citizens of the state of Louisiana and inhabitants of the Eastern Dis- 
trict. In said bill complainant averred that the property and assets 
of the old New Orléans Waterworks Company, a defunct corpora- 
tion, are now in the possession, custody, and control of the Circuit 
Court of the United States in and for the Eastern District of Loui- 
siana, under and by virtue of the proceedings had in the case of Rob- 
ert Moore v. New Orléans Waterworks Company [no opinion], 
to which record and the proceedings therein complainant refers and 
makes part of its bill for référence and proof. Complainant avers 
its proportionate ownership of said property and assets, also the own- 
ership of the respective shares or parts held and owned by the sev^ 
eral défendants, and that said parties are the sole owners indivisibly 
of ail the property of said defunct company; that the property 
aforesaid consists of a System of waterworks now in opération in the 
city of New Orléans, comprising real estate, pumping machinery, 
standpipe, réservoir, 126 miles of water mains, 1,786 fire hydrants 
and about 10,750 private connections, and a large amount of supplies. 
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such as pipe fittings, tools, coal, etc., books, papers and records, and 
cash in the hands of the receiver appointed by this court; that said 
property is incumbered and covered by certain mortgage claims much 
less than the value of the property and assets, which claims are now 
due, and action to foreclose which is pending in this court. Said 
property is further incumbered by certain receiver's certificates is- 
sued by this court. 

The complainant, as against- said défendants, seeks a partition of 
said property, and a sale of the same to effect said partition, and, 
after the déduction from the proceeds of said sale, a sum sufficient 
to pay the mortgage debts, receiver's certificates, and costs and ex- 
penses incurred in this proceeding, and in the main case to hâve the 
residue divided among complainant and défendants as their inter- 
ests may appear. The prayer asks for the appointment of a receiver 
for the property and assets of said company, or that Frank T. How- 
ard, receiver of ail the property and assets aforesaid, under and by 
yirtue of his appointment and qualification in the case of Robert 
Moore v. New Orléans Waterworks Company et al., shall also act 
as receiver in this case as if he had been separately named, appointed, 
and qualified, and that the receivership in said case shall be extended 
over this cause. Complainant further prays that the property be 
sold in bulk for cash to the highest bidder in order to efïect a parti- 
tion by licitation between complainant and défendants, and for dis- 
tribution of the proceeds, after the payment of the claims and debts. 
The Lambert heirs demurred to the bill upon the ground, first, that 
the court was without jurisdiction in the premises, for the reason 
that the complainant and ail of the défendants are citizens of the 
State of Louisiana and résidents thereof; second, that there is no 
fédéral question arising under the Constitution or laws of the United 
States stated in said bill. The défendant the board of liquidation of the 
city debt demurred because the bill is without equity ; and, further, that 
the court is without jurisdiction by reason of ail of the parties to the 
suit being résident citizens of the state of Louisiana. By supplemen- 
tal bill, filed May 10, 1905, the city of New Orléans was made a par- 
ty défendant, upon the averment that the légal title to an undivided 
part of said property was in the board of liquidation, the same being 
held for the use and benefit of the city of New Orléans and that 
said interest could not be sold or disposed of without the consent 
of the said city. 

The demurrers to the jurisdiction, as well as for want of equity, 
were heard and overruled, and thereupon the parties answered, and as 
the answers admit the substantial averments of the bill the . cause 
was set down on bill and answer. The court extended the receiver- 
ship already existing in the Moore Case over this case, and referred 
the same to a master in chancery to examine and report : First, wheth- 
er the property should be sold in bulk or in parcels, and if in par- 
cels, in what parcels? Second, whether there should be put an upset 
price on the property, and, if so, what? Third, any other terms and 
conditions that may be appropriate to the cause. After due hearing, 
at which ail of the parties were represented, the master reported that 
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the property should be sold in bulk, and that an upset price of $700,000 
should be put on the property. AU of the counsel stated to the mas- 
ter that they had no objection to bis reporting such sale in bulk and 
such upset price. The complainant took a rule on the parties for 
final decree, suggesting this report, and the acquiescence in its rec- 
ommendations by ail the counsel. The city of New Orléans answer- 
ed the rule, saying: 

"Respondent dld not conseut to the recommendations of said inaster, but 
respondent verily belleves that, from the évidence heard before the master, 
the conclusion of said master in said report set out is correct, and respondent 
has no objections to urge against the confirmation of the report." 

Final decree was entered on January 10, 1907, in accordance with 
the terms of the answers and the report ordering a sale of the prop- 
erty and assets in bulk, and fixing the upset price at $700,000. 

The city of New Orléans appeals, and assigns as error: First. On 
the face of the record, the Circuit Court of the United States of the 
Fifth Circuit and Eastern District of Louisiana has no jurisdiction, 
because the plaintiflf and ail of the défendants are ail citizens of Lou- 
isiana, and there is no fédéral question involved which could give 
the United States courts jurisdiction of such a cause, and the judi- 
cial power of the United States, as granted by the Constitution, does 
not extend to such a cause. Second. The Circuit Court erred in over- 
ruling the demurrers filed to its jurisdiction. Third. The only pre- 
text upon which the jurisdiction was claimed was that, in the case 
of Robert Moore v. The New Orléans Waterworks Company, the 
Circuit Court of the United States had appointed a receiver who 
had taken possession of the property and plant of the New Orléans 
Waterworks Company, but that no decree of sale was made, or could 
be made, in that case, because (1) by the judgment of the Suprême 
Court of Louisiana rendered on the 7th of November 1901, and 
which became executory on the 3d of February, 1902, the charter 
and corporate existence and ail of the franchises of the New Orléans 
Waterworks Company had been forfeited. and the said suit of Rob- 
ert Moore v. The New Orléans Waterworks Company abated as 
a matter of law; and thereafter the Circuit Court of the United 
States of the Fifth Circuit, Eastern District of Louisiana, unlawfully 
usurped and exercised the franchise of the defunct waterworks Com- 
pany in the interest of the bondholders and the stockholders, when 
it was the duty of the court, sitting as a court of Louisiana, to recog- 
nize the decree of the Suprême Court of Louisiana, and the statute 
laws of Louisiana, to wit, section 731 of the Revised Statutes of 
Louisiana, which provides that, when the charter of a corporation 
is forfeited in the manner that this was, the Governor should appoint 
a liquidator to wind up its afïairs; that the said statute was bind- 
ing, upon the Circuit Court of the United States. Fourth. It ap- 
peared in the said cause that the sole possible function of the said 
receiver has ceased, because the entire séries of mortgage bonds due 
by the said waterworks company had been paid, including the plain- 
tiffs, the board of liquidation of the city debt, and the city of New 
Orléans; that the board of liquidation of the city debt was entitled 
to contre! 3,900^^/2oooo of the tangible property and plant of the late 
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New Orléans Waterworks Company. Fifth. The court erred in order- 
ing and decreeing a sale of the property wholly of citizens of Louisiana 
in bulk, and net proceeding according to the law of Louisiana in 
such cases. Sixth. The court erred in fixing an upset price for 
which alone the property can be sold, because the law of Louisiana 
provides that, at the sale of property to effect a partition, it shall be 
sold for whatever price it may bring without appraisement; and the 
United States Circuit Court, in dealing with property situated in Lou- 
isiana, and between citizens of Louisiana has no power to disregard 
the laws of Louisiana regulating the subject. 

Assignments 1 and 2 raise the question that the court was without 
jurisdiction of the cause by reason of the complainant and the de- 
fendants being citizens of Louisiana. The appellant did not présent 
any objection to the jurisdiction of the court bèlow, yet the question 
is properly presented hère by reason of the fact that consent cannot 
confer jurisdiction upon the courts of the United States. The ground 
upon which the trial court maintained jurisdiction appears by référ- 
ence to the order appointing the receiver, as follows : 

"It appearing to the court that ail of the property sought to be partltioned 
in thls cause is In the custody of this court by its receiver, Frank T. Howard, 
appolnted in cause No. 12,973 of the docket of this court, styled Robert Moore 
V. New Orléans Water Works Company et al., and that ail of the parties to 
this bill are parties défendant in said cause, and that the bill hereln is in 
the nature of an anclllary bill, of which the court has jurisdiction, because 
of its possession of the property and assets sought herein to be partitioned, 
and that no other court would bave jurisdiction to grant the relief sought in 
this cause." 

The United States Circuit Court having possession of the res 
sought to be partitioned, no other court could take jurisdiction of any 
suit or claim affecting that property, and by virtue of its posses- 
sion the court drew to itself jurisdiction to détermine ail matters 
relating to the property, irrespective of the question of citizenship. 
Compton V. Jessup, 68 Fed. 263, 15 C. C. A. 397. The latest ex- 
pression by the Suprême Court of the United States bearing upon 
the question of jurisdiction presented by appellant is to be found in 
Wabash Ry. Co. v. Adelbert Collège (decided January 6, 1908) 208 

U. S. 38, 28 Sup. Ct. 187, 52 L. Ed. , in which Mr. Justice Moody, 

speaking for the court, says: 

"When a court of compétent jurisdiction has, by appropriate proceedings, 
taken property into its possession through its officers, the property is thereby 
withdrawn from the jurisdiction of ail other courts. The latter courts, though 
of concurrent jurisdiction, are without power to render any judgment which 
invades or dlsturbs the possession of the property while it is In the custody 
of the court which has seized it. For the purpose of avoiding injustice which 
otherwise might resuit, a court during the eontinuance of its possession has, 
as incident thereto and as ancillary to the suit in which the possession was 
acquired, jurisdiction to hear and détermine ail questions respectlng the title, 
the possession, or the control of the property. In the courts of the United 
States, thls incldental and ancillary jurisdiction exists, although in the sub- 
ordinate suit there Is no jurisdiction arising ont of diversity of citizenship 
or the nature of the controversy. Those priuciples are of gênerai application, 
and not pecullar to the relations of the courts of the United States to the 
courts of the states; they are, however, of especial Importance with respect 
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to the relations, of those courts, whlch exercise independent jurlsdictlon In 
the same terrltory, often over the same property, person, and controversles ; 
they are not based upon any supposed superiorlty of one court over the others, 
but serve to prevent a confllct over the possession of property, whlch would 
be unseemly and subversive of justice ; , and hâve been applied by this court 
in many cases, some of whlch are clted, sometlmes in favor of the jurisdictlon 
of the courts of the states, and sometlmes In favor of the Jurisdiction of the 
courts of the United States, but always, It Is believed, Impartialiy and wlth a 
spirit of respect for the just authorlty of the states of the Union." Hagan v. 
Lucas, 10 Pet. 400, 9 L. Ed. 470 ; Williams v. Bene<llct, 8 How. 107, 12 L. Ed. 
1007 ; Wlswall v. Sampson, 14 How. 52, 14 L. Ed. 322 ; Peale v. Phlpps. 14 How. 
368, 14 L. Ed. 459 ; PulUam v. Osborne, 17 How. 471, 15 U Ed. 154 ; Taylor 
V. Carryl, 20 How. 583, 15 L. Ed. 1028; Freeman v. Howe, 24 How. 450. 16 
L. Bd. 749; Buck v. Colbath, 8 Wall. 334, 18 L. Ed. 257; ïonley v. Lav- 
ender, 21 Wall. 276, 22 L. Ed. 536 ; People's Bank v. Calhoun, 102 U. S. 25G. 
26 L. Ed. 101; Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 672; Krlppen- 
dorf V. Hyde, 110 U. S. 276, 4 Sup. Ot. 27, 28 L. Ed. 145 ; Pacific R. Co. v. 
Missouri P. R. Co., 111 U. S. 505, 4 Sup. Ct. 583, 28 L. Ed. 498: Covell v. 
Heyman, 111 U. S. 176, 4 Sup. Ct 355, 28 L. Ed. 390 ; Heldritter v. Ellzabeth 
Ollcloth Co., 112 U. S. 294, 5 Sup. Ot. 135, 28 L. Ed. 729; Gumbel v. Pltkln, 
124 U. S. 131, 8 Sup. Ct. 379, 31 L. Ed. 374 ; Johnson v. Christian, 125 U. S. 
042, 8 Sup. Ct. 1135, 31 L. Ed. 820; Morgan's L. & T. R. & S. S. Co. v. 
Texas C. B. Co., 137 U. S. 171, 11 Sup. Ot. 61, 34 L. Ed. 625; Porter v. Sabin, 
149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815. 

The third and fourth assignments question the jurisdiction of the 
court in the case of Moore v. New Orléans Waterworks Co., but a dis- 
cussion of this assignment may be passed sub silentio, as the issue pre- 
sented cannot be raised in a collatéral proceeding, and the record does 
not . disclose that. this question was presented for considération of the 
trial court. 

The fifth assignment présents for review the action of the court 
in decreeing the sale of the property in bulk. This assignment can- 
not be considered for the reason that appellant reserved no exception 
to the master's report advising such sale, but upon the contrary the 
record discloses that appellant acquiesced therein, and said, in answer 
to the rule, "Respondent has no objections to urge against the con- 
firmation of the report." The proposition contained in this assign- 
ment should be treated without avolation. It would be difficult in- 
deed to conceive that the property sought to be partitioned by lici- 
tation should be sold other than in bulk, or as an entirety. A water- 
works plant can only be conducted as a System complète in itself. 
Its value would be lessened, if not destroyed, should it be sold in par- 
cels, and if a parcel purchaser should be found, say, for the standpipe, 
he would hardly be able to justify his investment, with the mains and 
laterals running to other bidders. 

The sixth assignment complains of that part of the decree fixing 
an upset price. While the law of Louisiana does not provide for the 
appraisement of property sold to effect a partition, yet it would ap- 
pear to be a very wholesome provision in this case, at least, that an 
upset, or minimum, price should be fixed by the court. The order 
simply means that the master commissioner appointed to make the 
sale, in order to efïeqt the partition, must realize not less than $700,000. 
If the bid should be in excess of this sum, appellant and other par- 
ties at interest will be the beneficiaries. 



BRECHT V. LAW, UNION & CROWN INS. CO. 399 

There being no errer, the judgment of the Circuit Court should 
be afifirmed, and it is so ordered; the costs of appeal to be taxed 
against the appellant. 



BRECHT V. LAW, UNION & CROWN INS. CO. 

(Circuit Court of Appeals, Nlnth Circuit. Mareh 2, 1908.) 

No. 1,488. 

1. Insueance— Loss Payable Clause— Effejct. 

Under a clause attached to a poUcy and providing that any loss shall be 
payable to a third person, such person Is only entitled to recover as in- 
sured's appointée, and, when the pollcy bas become vold as to the person 
effectlng the Insurance, It cannot be enforced by his appointée. 

2. SAME— POLICY OONSTRUED— INTBBEST OF THIED PaBTIES. 

Flre policies provided that they should become yoid if Insured'a Inter- 
est should be other than uncondltional and sole ownership, unleas other- 
wlse provided by agreement Indorsed thereon, etc. Slips were attached 
providing that any loss should be paid to plalntlff, to whom insured, after 
the pollcy Issued, transferred the property In trust to dispose of It, and 
to apply the proceeds to certain expenses of conducting the business and 
to insured's indebtedness, plaintlflf being a créditer, and to pay any resldue 
to insured. Eeld, that the provision of the policies that when, wlth In- 
surer's consent, an Interest under the pollcy should exlst in favor of a 
mortgagee, or of any one havlng an Interest in the insured property other 
than the insured's interest, the conditions "herelnbefore contained shall 
apply in the manner expressed in such provisions and conditions of Insur- 
ance relating to such interest as shall be written upon, attached or ap- 
pended hereto," did not change the légal efCect of the slips malîlng the loss 
payable to plaintiff, whleh was to constltute hlm Insured's appointée to 
recelve payment of vfhatever sums mlght be due ; that such provision was 
only Intended to apply in cases where Insurer by some spécial agreement 
wlth the mortgagee or third person acquiring an interest under the pollcy 
bas consented to a modification or waiver of the conditions in the policy ; 
and that, as there was no such spécial agreement In the case at bar, plain- 
tiff could not recover on the policies, the policies being admlttedly vbld 
as to insured. 

In Errer to the Circuit Court of the United States for the District 
of Oregon. 

For opinion below, see 153 Fed. 452. 

W. T. Muir, for plaintiff in errer. 

Zera Snow and Wallace McCamant, fer défendant in errer. 

Before ROSS and MORROW, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This action was brought to recover 
the sum of $7,500 and interest claimed to be due under two poHcies 
of insurance against loss by fire issued by the défendant, the Law, 
Union & Crown Insurance Company, to the St. Johns Eumber Com- 
pany, upon certain property described in said policies. One policy 
is for $5,000, dated October 5, 1904, and the other for $2,500, dated 
May 19, 1905, and both cpntain the following provisions: 

"This entire pollcy, unless otherwise provided, by agreement indorsed here- 
on or added hereto, shall be void * * * if the interest of the Insured be 



iOO 160 FEDERAL EBPOKTEB. 

other than unconditlonal and sole ownershlp; * * • or If any change 
ftther than by the death of an Insured, takes place In the interest, tltle or pos- 
session of the subject of Insurance (except change of occupants wlthout In- 
crease hazard) whether by légal process or judgnient or by voluntary act of 
the Insured or otherwise. * * ♦ If, with the consent of this company, an 
Interest under thls policy shall exiat In favor of a mortgagee or of any person 
or corporation having an interest in the subject of insurance other than the 
Interest of the insured as described herein, the conditions hereinbefore eontain- 
ed shall apply in the manner expressed in such provisions and conditions of 
insurance relating to such interest as shall be wrltten upon, attached, or ap- 
pended hereto." 

There was also attached to each policy a slip in the following 
words: "Loss, if any hereunder, is hereby made payable to Daniel 
Brecht"-— the plaintiff in the action, and there was not written upon, 
attached, or appended to said policies any other condition or provision 
relating to the interest of the plaintifï in the policy or in the property 
thereby insured, or expressing in what manner or to what extent the 
conditions contained in the body of the policies should apply to the 
interest of Daniel Brecht therein. The action was tried by the court 
without a jury. The court, in addition to the foregoing facts, found 
that the property described in the policies was destroyed by fire, as 
alleged in the complaint ; that, after the issuance of said policies, the 
St. Johns Lumber Company, by a contract entered into by and between 
that Company and the plaintifï, granted, bargained, and sold unto the 
plaintifï ail the property covered by the poHcies of insurance, in trust, 
however, "to be disposed of by plaintiff, and the proceeds to be applied 
to certain expenses of conducting the business, and to the indebtedness 
of the St. Johns Lumber Company, and the balance if any remain, to 
be paid over to the lumber company, which said contract operated to 
convey title absolute, and not as a mortgage" ; that immediately theie- 
after the plaintiff entered into the joint possession of such property 
with the St. Johns Lumber Company, and continued in such posses- 
sion to the time of the fire, and that such transfer and change of pos- 
session were had without the knowledge or consent of the défendant. 

The court also found that: 

"No agreement was Indorsed upon the policies, or attached or added thereto,. 
in any manner walving or modifylng any of the ternis or conditions of the 
policies, above set ont, in relation to a change of ownershlp, or possession, of 
the property insured and that the plaintiff had an insurable interest In the 
property covered by the policies, as chattel mortgagee, in an amount exceediiig 
the sum for which the property was insured and that thls was known to the 
défendant when the policies were Issued." 

Upon thèse facts the court held that the exécution of the contract 
of sale mentioned in the findings and above referred to rendered the 
policies sued on void, and judgment was thereupon rendered that 
the plaintiff take nothing by his action and in favor of the défendant 
for its costs and disbursements. The case is brought hère by the 
plaintiff upon a writ of error. 

1. It is not disputed that the policies sued on became void, as to 
the St. Johns Lumber Company, by reason of the change of title to, 
and possession of, the insured property referred to in the findings of 
the Circuit Court, but the plaintiff in error contends that the court 
erred in holding, upon the facts found by it, that the conditions of the- 
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policy against aliénation and change of possession were binding upon 
him, as such conditions were not indorsed upon the policies, or at- 
tached to the slip making the loss, if any, payable to him. The ques- 
tion thus presented requires for its décision the construction of the fol- 
lowing provision, in the policies sued on, read in connection with the 
loss payable clause : 

"If, with the consent of thls company (the défendant Insurance company), 
an interest under the poUcy shall exist la favor of a mortgagee, or of any per- 
son or corporation havlng an interest In the subject of Insurance other than 
the Interest of the insured as descrlbed herein, the conditions hereinbefqre 
contalned (those against aliénation and change of possession) shall apply In 
manner expressed in such provisions and conditions of Insurance relating to 
such interest as shall be written upon, attached or appended hereto." 

The contention of the plaintiff in error, broadly stated, is that, by 
the ternis of this provision, the conditions contained in the policy 
against aliénation and change of possession do not aiïect his right to 
recover, because there was not written upon or attached to the policies 
any statement or writing showing the manner or extent to which 
such conditions should apply to the interest which he had in the 
policies as the person to whom the loss thereunder is made payable. 
This contention is sustained by a number of decided cases, among 
which are the foUowing: Oakland Home Insurance Co. v. Bank of 
Commerce, 47 Neb. 717, 66 N. W. 646, 36 L. R. A. 673, 58 Am. St. 
Rcp. 663; Queen's Insurance Co. v. Dearborn Savings Ass'n, 175 
111. 115, 61 N. E. 717; Christensen v. Fidelity Ins. Co., 117 lowa. 
77, 90 N. W. 495, 94 Am. St. Rep, 286 ; Boyd v. Thuringia Insurance 
Co., 25 Wash. 453, 65 Pac. 785, 55 L,. R. A. 165 ; Edge v. St. Paul 
Pire & Marine Ins. Co. (S. D.) 105 N. W. 281; Welch v. British As- 
surance Company, 148 Cal. 223, 82 Pac. 964, 113 Am. St. Rep. 223. 
Thèse cases ail hold that a stipulation in a policy like that above 
quoted is to be construed as an agreement upon the part of the in- 
surance company issuing it that the conditions of the policy to which 
the stipulation refers shall not apply to the interest vested in a mort- 
gagee by a mémorandum clause, making the loss, if any, payable to 
him as his interest may appear, unless the manner in which such con- 
ditions are to be applied are expressly stated in some writing in- 
dorsed upon or attached to the policy. The contrary was however 
held by the Circuit Court of Appeals for the Eighth Circuit in Dela- 
ware Ins. Co. v. Gréer, 120 Fed. 916, 57 C. C. A. 188, 61 L. R. A. 
137, and by Judge Wolverton in Vancouver National Bank v. Law, 
Union & Crown Ins. Co. (C. C.) 153 Fed. 440. We think the cases 
last cited announce the better rule in relation to the construction of 
insurance policies having provisions like those sued on in this action. 
The contract of insurance hère was between the St. Johns Lumber 
Company, as owner of the property insured, and the défendant in- 
surance company, and the légal effect of the slips attached to the 
policies, making the loss thereunder payable to the plaintiff in error, 
was to constitute him the appointée of the St. Johiis Lumber Com- 
pany, to receive payment of whatever sums might become due, under 
the policies, on account of losses sustained by that company by reason 
of the destruction of its property by fire. It may be conceded, as 
160 F.— 26 
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claimed by the plaintiff in error, that the slips were attached for hîs 
benefit as mortgagee of the insured property, still it is well settled 
that, under such form of mémorandum clause, the person named as 
payée therein is only entitled to recover as the appointée of the in- 
sured, and, when the policy has become void as to the person effecting* 
the insurance, it cannot be enforced by his appointée. This was so 
held in Brunswick Savings Institution v. Commercial Union Ins. Co., 
68 Me. 313, 28 Am. Rep. 56; the court saying: 

"This clause In the policy 'payable, In case of loss, to the Brunswick Savings 
Institution to the amount of the mortgage held by them' is not an Insurance of 
the plalntlffs' interest In the property, nor an asslgnment of the policy to the 
plaintlffs. It Is merely a contingent order or stipulation, assented to. by the 
défendant, for the payment of the loss of the assured, if any to the plain- 
tifïs. It glves the plalntlfCs the same right to recover that the assured would 
hâve If no such clause had been Inserted In the policy. Any violation of the 
conditions and stipulations of the policy which would defeat the rlght of the 
assured to recover upon It will defeat the rlght of the plaintlffs." 

The rule thus stated is f ully sustained by the following cases : Fogg 
V. Middlesex Mutual Fire Ins. Co., 10 Cush. (Mass.) 337; Martin 
V. Franklin Fire Ins. Co., 38 N. J. Law, 140, 20 Am. Rep. 372 ; Keith 
V. Royal Insurance Co., 117 Wis. 531, 94 N. W. 295; Wunderlich 
V. Palatine Ins. Co., 104 Wis. 395, 80 N. W. 471; Grosvenor v. At- 
lantic Fire Ins. Co., 17 N. Y. 391 ; Loring v. Manufacturers' Ins. Ce, 
8 Gray (Mass.) 28; Bâtes v. Equitable Ins. Co., 10 Wall. 33, 19 L. 
Ed. 882 ; Bidwell v. Northwestern Ins. Co., 19 N. Y. 180. 

The plaintiff in error does not deny that such would be the légal 
effect of the stipulation making the loss, if any, under the policies, 
payable to him, if it stood alone ; but he insists that by reason of the 
provision in the policies, which déclares that when, with the consent 
of the insurance company, an interest under the policy exists in favor 
of a mortgagee, the condition of the policy "shall apply in the manner 
as exprès Sed in such provisions and conditions of insurance relating 
to such interest as shall be written upon, attached or appended here- 
to," his rights are unaffected by such conditions, because they were 
not expressly made applicable to his interest as payée by a written 
indorsement upon the slip containihg' the loss payable clause, or by 
some writing attached to the policies. It must be admitted that the 
provision referred to is somewhat awkward in construction, but it 
cannot be given the effect claimed for it by the plaintiff in error with- 
out disregarding the well-settled légal meaning of the loss payable 
clause, and it was not the purpoSe of this provision to mbdify or con- 
trol the terms of the contract by which the plaintiff in error was 
named as the person to receive payment for what might become due 
under the policy. The spécial contract by which such right toi re- 
ceive payment was acquired is controlling ; that is to say, the true mean- 
ing of this provision is that, when the conditions named in thfe policy 
are modified by the contract under which a mortgagee or other person 
acquires an interest under the policy, then the conditions named in 
the policy shall only apply in the manner and to the extent provided 
in the spécial contract; or, if they are waived, that then they shall not 
apply at ail. But when, as in this case, there is no spécial agreement 
modifying or waiving the conditions of the policy, and the insurance 
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Company has siniply consented to the appointment of a third person 
to receive payment for any loss which may be sustained by the 
person to whom the policy was issued, then ail its conditions apply. 
When the policies sued on were issued, it was not unusual for in- 
surance companies to insure the interest of mortgagees by attaching 
to their policies slips containing what is known as the "Union Mort- 
gage Clause," whereby the insurance company agreed to pay to the 
mortgagee the amount to become due under the policy as his interest 
might appear, regardless of subséquent breaches of certain condi- 
tions of the policy by the mortgagor. The following cases arose un- 
der policies containing such a clause: Magoun v. Firemen's Fund 
Ins. Co., 86 Minn. 486, 91 N. W. 5, 91 Am. St. Rep. 370 ; National 
Bank v. Union Ins. Co., 88 Cal. 497, 26 Pac. 509, 22 Am. St. Rep. 
324; Hastings v. Westchester Ins. Co., 73 N. Y. 144; Syndicate 
Ins. Co. V. Bohn, 65 Fed. 165, 12 C. C. A. 531, 27 L. R. A. 614. 
Now, if it had been the intention of the défendant to insure the plain- 
tif! in error absolutely and without référence to any breach of the 
conditions of the policies by the St. Johns Lumber Company, such 
insurance could hâve been efïected by the use of the "Union Mortgage 
Clause" in defining the rights of the plaintiff in error under the 
policies; but, instead of doing this, the parties adopted a form mere- 
ly designating him as the person to whom the loss, if any, should be 
payable, a form which under well-settled rules subjects the appointée 
to the risk of ail acts and omissions of the person to whom the policy 
was issued. 

Our conclusion, then, is that the provision of the policy upon which 
the plaintiff in error relies does not add to, or in any manner change, 
the légal efïect of the slip making the loss, if any, under the policy 
payable to him; that such provision was only intended to apply in 
cases where the insurance company by some spécial agreement with 
the mortgagee or third person, acquiring an interest under the policy, 
has consented to a modification or waiver of the conditions in the 
policy; and that, as there was no such spécial agreement in the case 
before us, the Circuit Court did not err in rendering its judgment for 
the défendant insurance company upon the findings. 

Judgment afRrmed. 



CHOCTAW, O. & G. R. 00. t. BOND. 
(Circuit Court of Appeals, Eighth Circuit Marcli 18, 190a) 

No. 2,556. 

1. OoNTBACTS— Equitable Intebpbetation — Foefbititbb. 

A contract should not be construed as providing for an nnreasonable 
and oppressive forfelture. If Its language fairly admlts of a more équi- 
table Interprétation. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 11, Oontracts, § 735.] 

2. SAMB— DlVISIBILirr— ILLEGAI, CONSIDEBATION. 

When a contract consista of distinct agreements, each founded upon a 
distinct considération, it is to be regarded as divisible ; and. If one of the 
considérations be Illégal, that alone does not Invalldate the eutlre con- 
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tract, but only the agreement founded thereon, and the others may bs 
•nforced. 

[Ed. Note. — For cases In point, see Cent Dlg. toI. 11, Contracta, H 
701-712.] 

8. Corporations— Oontbacts—Ultba Vibes— Cobporation Pbesumed to Oon- 

TEAOT WlTHIN IT8 PoWKES. 

Corporations are presumed to contract wlthln their powers ; and when 
a oorporate contract is not on Its face beyond the powers of the coriwra- 
tlon maklng It, It will, In the absence of évidence to the contrary, be pre- 
sumed to be valid. 
(Syllabua by the Court.) 

In Error to the United States Court of Appeals in the Indian Ter- 
ri tory. 

For opinion in Court of Appeals, see 6 Ind. T. 515, 98 S. W. 335. 

Charles B. Stuart, for plaintiff in error. 

W. H. Moore and E. A. Boyd, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
RINER, District Judge. 

VAN DEVANTER, Circuit Judge. On February 5, 1902, Bond 
and the railroad company entered into a written contract whereby 
the former sold and transferred to the latter certain property in the 
Choctaw Nation in the Indian Territory, consisting of a house in 
Hartshorne, another in Gowan, and the improvements upon certain 
designated lands ; and wherein he released and relinquished to it his 
right "to the surface" of such lands to enable it to construct and main- 
tain a réservoir thereon, and granted and conveyed to it, so far as 
he had "the légal right to do so," the right to construct dams and 
impound water thereon. As a part of the contract Bond agreed to 
procure an assignment to the railroad company of an existing lease 
made by one Thomas, a Choctaw citizen, to one Chastian, another 
Choctaw citizen, presumably covering a part of the lands before 
raentioned ; and also to procure the exécution by Thomas to Chastian 
of another lease, for réservoir purposes for a period of 30 years, cov- 
ering ail of such lands, and to obtain an assignment thereof from 
Chastian to the railroad company. The considération to be paid to 
Bond for ail of this was $3,865, and $3,500 thereof was the consid- 
ération for the houses in Hartshorne and Gowan, deeds for which 
were executèd on the same day. There was this further stipulation on 
the part of Bond: 

"And I covenant and agrée to protect said railroad company In the posses- 
sion of said land until after its said réservoir shall be completed, and to ac- 
complish this end I agrée that the sum of $3,.500 for the property above re- 
ferred to in the city of Hartshorne and at mine No. 3 (Gowan) may be retained 
by said company to be paid to me when It shall bave completed said réservoir 
wlthout any interruption by any one else, and without there being any adverse 
tltle to any of said land." 

Bond fulfilled his other stipulations, and the railroad company en- 
tered upon the lands, pursuant to the contract, and completed the 
réservoir, without any interruption of its possession or work of con- 
struction; but there were some adverse claims to the possessory right 
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to the réservoir site, and the raiiroad company was put to an expense 
of $365.15 in acquiring them. The raiiroad company paid to Bond 
$365 on the contract shortly after it was made, and declined to make 
any further payment after the réservoir was completed. He then 
brought an action against it on the contract in one of the courts in 
the Indian Territory to recover the remaining $3,500, and, upon the 
trial thereof, the facts before stated, with others yet to be mentioned, 
being conclusively established by the évidence, the court directed a 
verdict in his favor for that amount, less the artiount expended by the 
company in acquiring tlie adverse possessory claims, interest to be 
computed on both. The company excepted to that riiling, and, when 
judgment was entered upon the verdict so directed, it appealed to 
the Court of Appeals in the Indian Territory, where the judgment was 
affirmed. 98 S. W. 335. Thereafter it sued out the présent writ of 
error. 

To a proper understanding of the transactions to which the con- 
tract relates and of the terms which it uses, it is essential that it be 
borne in mind that the title, properly speaking, to the lands mention- 
ed therein, as well as to ail other lands in the Choctaw Nation, was 
in the Indian Nation or tribe ; that there was no title in any individ- 
ual, and none could be acquired by the raiiroad company; that the 
right of occupancy for the time being was ail that was subject to ac- 
quisition by sale, transf er, or lease ; and that it was this right, and 
not the title, in respect of which the parties were contracting. 

The principal question presented for our considération is, was 
Bond's right to receive the $3,500, the agreed considération for the 
sale and transfer of the houses in Hartshorne and Gowan, madc 
absolutely dépendent upon the completion of the réservoir without 
interruption, and without there being any adverse title to ahy of the 
lands ; or was the raiiroad company merely entitled to retain that 
sum as a security or pledge for the performance by Bond of his en- 
gagement relating to the possession and title of the réservoir site? 
The contract is not happily expressed in that regard, but its meaning 
is not doubtful. It relates to two distinct transactions, the transfer 
of the houses in Hartshorne and Gowan for a considération of 
$3,500, and the procurement of a designated réservoir site for a con- 
sidération of $365. The houses were transferred before the contract 
was signed. This is shown by a récital therein that deeds for them 
"hâve been executed on this date," and is implied in the provision that 
the considération therefor "may be retained" by the company pendinsf 
the completion of the réservoir. Therefore, to say that Bond's right 
to receive the $3,500 was made absolutely dépendent upon the com- 
pletion of the réservoir without interruption, and without there be- 
inçT any adverse title to any part of the réservoir site, is to say, in 
effect, that his right to the stipulated considération for having trans- 
ferred the houses to the raiiroad company was to be absolutely forfeit- 
ed to it, in the event that he made default in the performance of his 
engagement relating to the possession and title of the réservoir site : 
and this regardless of whether the loss resulting to the company was 
little or great. A stipulation to that effect would be so obviously un- 
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reasonable and oppressive that it cannot be implied or inferred. Man- 
son V. Dayton, 83 Ç.C. A. 588, 597, 153 Fed. 258, 267. None sucb 
is plainly expressed. On the contrary, the language eniployed is rea- 
sonably satisfied by holding, as we do, that the considération for the 
transfer of the houses was to be retained by the company pending the 
completion of the réservoir merely as a security or pledge for the 
performance by Bond of his engagement in respect of the possession 
and title of the réservoir site, and that in the event that he defaulted 
therein the railroad company was to be compensated for any loss 
thereby sustained out of the money so retained, but was not to be 
entitled to the whole thereof regardless of the extent of its loss. The 
contention to the contrary is rested entirely upon the concluding 
words of the stipulation before. quoted, "to be paid to me when it 
shall hâve completed said réservoir without any interruption by any 
one else, and without there being any adverse title to any of said 
land." But thèse words cannot be properly wrested froni their con- 
nection with those which immediately précède them, "and I covenant 
and agrée to protect said railroad company in the possession of said 
land until after its said réservoir shall be completed, and to accom- 
plish this end, I agrée that the sum of $3,500 for the property above 
referred to * * * may be retained by said company." Ali must 
be read together, and, when that is donc, it is reasonably plain that 
what was in the minds of the parties was the protection of the rail- 
road company against any loss resulting from an interruption of its 
possession or work of construction, or from an adverse title, and not 
the penalizing of any default on the part of Bond. If, however, the 
meaning of the stipulation were doubtful, there are other considéra- 
tions which would lead to the same resuit. The coïitract was not pre- 
pared by Bond, but by the then solicitor for the railroad company, 
and so is within the rule, that where there is doubt as to the true 
meaning of a written contract, and one of the parties is responsible 
for the terms employed, it is both just and reasonable that it should 
be construed most strongly against him. Christian v. First National 
Bank, 84 C. C. A. 53, 155 Fed. 705. And another rule, equally appli- 
cable, is that when a contract in writing is fairly open to two con- 
structions it is legitimate to adopt the one which equity would favor. 
Washington, etc., Co. v. Cœur d'Alêne, etc., Co., 160 U. S. 77, 101, 
16. Sup. Ct. 231, 40 Lr. Ed. 355; Christian v. First National Bank, su- 
pra. It foUows that when the railroad company was given crédit for 
the cxpense to which it was put in acquiring the adverse possessory 
claims, with interest thereon, it was accorded ail that it was entitled to 
in that respect. 

It is next contended that the stipulation relating to the procurement 
and assignment of the 30-year lease of the réservoir site was violative 
of a law of Congress relating to the Choctaw Nation (Act June 28, 
1898, c. 517, 30 Stat. 507 ; Ind. T. Ann. St. 1899, § 57z26), and, there- 
fore, that the entire contract was void. When the contract was made 
the Choctaw lands had not been allotted in severalty, the work of allot- 
ting them had not begun, and there was some uncertainty as to when 
it would begin and be accomplished. Because of that, it may be that 
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the statute relied upon was not controlling, and that such a lease would 
not hâve been void, but, under other provisions of the same law (30 
Stat. 501, 504, §§ 16, 23; Ind. T. Ann. St. 1899, §§ 57z6, 57zl3), 
would hâve been effective until the lands included therein should be 
allotted. But conceding, for présent purposes only, that the stipula- 
tion relating to the 30-year lease was void, still that does not affect 
the railroad company's obligation to pay for the houses ; for it does not 
admit of doubt that, when a contract consists of distinct agreements, 
each founded upon a distinct considération, it is to be regarded as di- 
visible; and, if one of the considérations be illégal, that alone does 
not invalidate the entire contract, but only the agreement founded 
thereon, and the others mav be enforced. Gelpcke v. City of Du- 
buque, 1 Wall. 221. 17 L. Ed. 519 ; United States v. Hodson, 10 Wall 
395, 408, 19 L. Ed. 937; Oregon Steam Navigation Co, v. Winsor, 
20 Wall. 64, 70, 22 L. Ed. 315 ; 'Armstrong v. American Exchange Na- 
tional Bank, 133 U. S. 433, 469, 10 Sup. Ct. 450, 33 L. Ed. 747 ; Mc- 
Cullough V. Virginia, 172 U. S. 102, 115, 19 Sup. Ct. 134, 43 L. Ed. 
382; Western Union Telegraph Co. v. Burlington Co., 3 McCrary, 
130, 11 Fed. 1 ; 9 Cyc. 569 ; 15 Am. & Eng. Enc. (2d Ed.) 990. As be- 
fore said, the transfer of the houses and the procurement of the réser- 
voir site were distinct transactions, and a distinct sum was to be paid 
for each. Bond parted with the houses, and the railroad company ob- 
tained them, on the strerigth of its agreement to pay $3,500 for them. 
True, it was to retain that sum, for the time being, as a security or 
pledge for the performance of his engagement relating to the posses- 
sion and title of the réservoir site, but that did not render the two 
transactions interdependent, or make the company's obligations in re- 
spect of them indivisible. 

Finally, it is urged that the contract was void, because, as is as- 
serted, the railroad company's right of way and station grounds were 
obtained under an act of Congress (Act Feb. 18, 1888, c. 13, 25 Stat. 
35 ; Ind. T. Ann. St. 1899, § 4742), upon the express condition that jt 
should not be permitted to acquire any right, whether of occupancy or 
otherwise, to any lands of the Choctaw Nation outside of such right 
of way and station grounds. The property to which the contract re- 
lates, including the two houses and whatever possessory right went 
with them, was outside of those limits. We doubt that the condition 
was as broad as asserted, but, if so, it was very materially modified 
by a later act (Act Oct. 1, 1890, c. 1252, 26 Stat. 640 ; Ind. T. Ann. 
St. 1899, §§ 4760-4772), whereby the acquisition by the company of 
extensive coal leasehold interests in the Choctaw Nation was assented 
to by Congress, and by a still later act (Act Aug. 24, 1894, c. 330, 28 
Stat. 502 ; Ind. T. Ann. St. 1899, § 4753), whereby the company was 
expressly authorized "generally to do ail and singular the matters and 
things which shall be necessary or convenient to enable said company 
to maintain, use, and operate their railroads and mines * * * in 
conformity with the provisions of the acts of Congress." In view of 
this législation, we entertain no doubt that the company was empow- 
ered to acquire the property to which the contract relates, if it became 
necessary or convenient to do so, in the course of the legitimate opéra- 
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tion and management of its railroads and coal mines. Jacksonville, 
etc., Co. V. Hooper, 160 U. S. 514, 523, 16 Sup. Ct. 379, 40 L. Ed. 515. 
There is nothing on the face of the contract indicating that the proper- 
ty was acquired for a purpose not authorized, and there was no évi- 
dence to that effect. In that situation the contract was rightly regard- 
ed as valid, for, as is said in Railway Co. v. McCarthy, 96 U. S. 258, 
267, 24 L,. Ed. 693 : 

"When a contract Is not on Its face necessarlly beyond the scope of the pow- 
er of the corporation by which It was made, It will, In the absence of proof 
to the contrary, be presumed to be valid. Corporations are presumed to 
contract wlthln thelr powers." 

We find no error in the record, and the judgment is accordingly af- 
firmed. 



UNITED STATBS v. TIFFANY & CO. 

(Circuit Court of Appeals, Second Circuit. January 7, 1908.) 

No. 106 (4,036). 

1. CusTOMS IXrriE»— Classification — Métal Statu aet. 

In Tariff Aet July 24, 1897, c. 11. § 1, Schedule N, par. 454. 30 Stat. 
194 (U. S. Comp. St. 1901, p. 1678), relating to "statuary * * • 
wrought by hand from a solid block or mass of •marble * • * or from 
métal," the words "solid block," etc., do not refer to "métal." 

2. SAMK— STATTJABT— COMPONENT OF MiNOE VALUE, BUT OF ClIIEF QUANTITT— 

"StATUABY • • * WBOUGHT ♦ • * FEOM METAL." 

In Tariff Act July 24, 1897, e. 11, S 1, Schedule N, par. 454, 30 Stat. 
194 (U. S. Comp. St. 1901, p. 1678), the provision for "statuary • » • 
wrought * * • from métal" does not require métal to be the only 
component, or even the eomponent of chief value. It is enough if it sa 
greatly predomlnate as to characterize the entire work. 

3. Same— "Bt Hand." 

In Tariff Act July 24, 1897, C. 11, § 1, Schedule N, par. 454, 30 Stat. 194 
. (U. S. Comp. St. 1901, p. 1678), relating to "such statuary as is eut, carved, 
or otherwise wrought by hand • * * and as Is the professional pro- 
duction of a statuary or sculptor only," it Is not necessary that the entire 
work on a statue shall be "by hand," nor that the entire handiwork must 
be that of the statuary or sculptor personally. 

4. Same— Bbonze Statuaby. 

A statute of great value and hlgh artlstlc merlt, in whlch bronze was 
overwhelmingly prédominant In bulk, though Ivory was the eomponent ol 
chief value, was produced by the "cire perdue" process. After the métal 
part was cast, it was gone over carefuUy by hand by a renowned sculptor, 
who thereby made the altérations necessary to the exécution of bis artls- 
tlc conceptions; this belng the Important part, which gave the pièce its 
dlstinctlve personal character. The entire work, from the original con- 
ception to the last touch, was under the sculptor's constant supervision, 
and he did everythlng that a sculptor could do to make his work complète. 
Held, that this statue was wlthin the provision of Tariff Act July 24, 
1897, c. 11, § 1, Schedule N, par. 454, 30 Stat 194 (U. S. Comp. St. 1901, 
p. 1678), for "such statuary as is eut, carved, or otherwise wrought by 
hand • • * from métal, and Is the professional production of a stat- 
uary or sculptor only." 

6. Same— "Statuaby"— Legislativb Intention— Libeb al Oonsteuotion. 

In providing a low rate of duty on works of art in Tariff Aet July 24, 
1897, c. 11, ! 1, Schedule N, par. 454, 30 Stat. 194 (U. S. Comp. St 1901, 
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p. 1678), Oongress evidently Intended to welcome the works of merl- 
torlous artlsts and sculptors, and to exclude from the low rate the pro- 
ductions of artisans and emplrics. The définition of statuary aa "the 
professlonal production of a statuary or sculptor only" was aimed against 
such articles as are made by machinery or unsliilled labor, or are cast in 
large numbers from molds by ordiaary workmen. Such a paragraph 
should be construed liberally. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p, 
6646.] 

6 Same— Statutoky Constbuction— Doubtful Inteepeetation. 

The doctrine that duties should not be imposed upon the citizen under 
a vague or doubtful interprétation of the law is especially applicable to 
a case whlch Is sui generis and relates to an article which is in a class 
by itself. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal by the United States from a décision of the Circuit Court, 
reversing a décision of the Board of General Appraisers, which 
affirmed the décision of the collectqr, assessing an ad valorem duty of 
35 per centum upon Gerome's statue "La Bellona," as a manufacture 
of métal and ivory, ivory chief value, under Act july 24, 1897, c. 11, 
§ 1, Schedule N, par. 450, 30 Stat. 194 (U. S. Comp. St. 1901, p. 1678). 
The Circuit Court held the statue dutiable, at 15 per centum ad 
valorem, as statuary, under paragraph 454 of the same act and sec- 
tion 3 thereof permitting the reciprocity treaty with France thereafter 
concluded. 30 U. S. Stat. 151, 193, 194, 203. The paragraphs in con- 
troversy are : 

"Par. 450. Manufacturera of leather, flnished or unflnished, manufacturera 
«f fur, gelatin, guttapercha, human hair, ivory, vegetable ivory, mother-of- 
pearl and shell, plaster of paris, papier mâché, and vulcanlzed india-rubber, 
known as 'hard rubber,' or of which thèse substances or either of them is the 
component material of chief value, not specially provlded for in this act, and 
«hells engraved, eut, ornamented, or otherwlse manufactured, 35 per centum 
ad valorem." 

"Par. 454. Paintings in oil or water colors, pastels, pen and Ink drawings 
and statuary, not specially provided for in this act, twenty per centum ad 
valorem ; but the term 'statuary' as used In this act shall be understood to 
Include only such statuary as is eut, carved, or otherwlse wrought by hand 
from a solict block or mass of marble, stone or alabaster, or from métal, and 
as is the professlonal production of a statuary or sculptor only." 

For décision below, see 154 Fed. 168. 

J. Osgood Nichols, Asst. U. S. Atty. 
D. Maçon Webster, for the importers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The subject of this controversy is a life-size 
statue, La Bellona, the Roman Goddess of War, one of the last works 
of the famous French sculptor, Gerome. It is a production of wide 
celebrity, it was exhibited at the French Academy and at the Paris Ex- 
position and the French government was considering its purchase for 
one of their muséums when the appellee bought it of the sculptor's 
widow. La Bellona is an allegorical embodiment of the hâte, cruelty, 
vengeance and excitement of war. The face, arms and feet of the 
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statue are of ivory and the remàinder is of métal which, so far as 
quantity and bulk are concerned, is overwhelmingly the principal com- 
ponent. Thé entire body, the mantle, drapery, helmet, breast-plate, 
cobra and pedestal are of bronze. The shield is either bronze or alu- 
minum and is highly chased. The eyes are glass with gold underneath 
to bring eut more clearly the ferocity of the expression. As to the 
manner in which the statue was constructcd the record is not as ex- 
plicit as it should be. It seems to be conceded, however, that it was 
made by the "cire perdue" process under the supervision of the sculp- 
ter who gave to its construction the best effort of his genius. 

The various parts of bronze were cast, from models made by Ge- 
rome, by an accomplished bronzer, who consulted with the sculptor 
as to ail détails of the work. After the various parts had been cast, 
the important work, that which gives it its distinctive personal char- 
acter, was donc by hand, the sculptor carefuUy going over the figure 
and making the altérations and changes necessary to embody his ideas. 
It is this artistic feature, this expression of the sculptor's intentions, 
which gives value to the statue, not the price paid for the bronze and 
ivory. No one but a sculptor of the highest merit could hâve eut the 
ivory face, so symbolic of the horrors of war, or fashioned the cloak. 
which is considered one of the most wonderful pièces of bronze in ex- 
istence. In short, the statue was the work of Gerome and to its mi- 
nutest détails he gave the best work of his brain and hand. La Bellona 
represents a new departure in art. Nothing like it was ever produced 
before. Its individuality is unique. It is this statue, conceded by ail 
to be a master work of art, which is classified as a manufacture of 
métal and ivory and placed in the same category with articles made of 
india rubber, gelatin, leather and hair. Such a classification seems al- 
most grotesque in its ineptness. 

The learned General Appraiser who wrote the décision of the board 
evidently appreciated the injustice of the situation for he says : 

"It may be thought to be lUogleal to hold that it (Bellona) Is not entltled 
to the considération assumed to be glven to works of art of this character 
by the statute, but if fault there be, it is in the law aud can only be reme- 
died by législation." 

Of course, if this be a true exposition of the statute, it ends the 
discussion, but is not paragraph 454 capable of a libéral construction, 
broad enough to include a statute which it would seem, is clearly 
within the spirit of the law ? That Congress, realizing the importance 
of works of art to a comparatively new country, has in ail the later 
tariff acts discriminated in favor of paintings and statuary cannot be 
denied. It was the évident intention of the lawmakers to welcome 
the works of meritorious artists and sculptors on the one side, and 
on the other to prevent the productions of mère artisans and em- 
pirics from taking advantage of the lower duty. 

We agrée with counsel for the government that: 

"The purpose of paragraph 4'A to pi'ovide a low rate of dtity for such 
works of art only as niay represeut the direct work of the artist, î\fOiild not 
be pursued by including the great variety of commercial métal castings which 
would be clalmed to be statuary in the ordlnary use of that term." 
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The définition of "statuary" in the paragraph Avas evidently intend- 
ed to exclude such articles as vvere made by machinery, or unskilled 
labor, or were cast in large numbers from molds by ordinary work- 
men. Such a statue as La Bellona is excluded from the paragraph 
only by the most strict and illiberal construction — a construction 
which by adhering closely to the letter of the law defeats the very 
purpose for which the law was enacted. 

The Suprême Court has repeatedly said that this should not be 
done. In Holy Trinity Church v. United States, 143 U. S. 457, 12 
Sup. Ct. 511, 36 L. Ed. 236. the court held that the contract made 
by the plaintiiï in error, though clearly within the letter was not within 
the spirit of the act of February 26, 1885, designed to prevent the im- 
portation of aliens under contract of employment. The court says 
(page 459 of 143 U. S., page 512 of 12 Sup. Ct. [36 L. Ed. 226]): 

"It is a famillar rule that a thiiig may be within the letter of the statute 
and yet not within the statute, because not within its spirit, not within the'ln- 
rention of its makers." 

Again, in the récent case of Tobacco Co. v. Werckmeister (decid- 
ed December 2, 1907) 207 U. S. 284, 28 Sup. Ct. 74, the court, con- 
struing the copyright law, says: 

"But In construing a statute we are not always confined to a literal reading, 
and may consider its object and purpose, the things with which it Is dealing, 
and the conditions of affairs which led to Its enactment so as to effectuate 
vather than destroy the spirit and force of the law, which the Législature in- 
tended to enact. * * * As we hâve said in the beginning, the statute Is 
not ciear. but read in the light of the purpose intended to be effected by the 
législation, we think its ambigultles are best solved by the construction hère 
given." 

See, also, Taylor v. U. S. (decided by the Suprême Court November 
18, 1907, 207 U. S. 130, 28 Sup. Ct. 53, Knowlton v. Moore, 178 U. 
S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969, and United States v. Perry 
(C. C.) 133 Fed. 841. 

It cannot be pretended that the words "a solid block or mass" refer 
to métal, first, because that is not the grammatical reading of the 
sentence, and, second, because such an interprétation would exclude 
ail métal statuary as it is not contended that statuary is at présent 
eut or wrought from a solid block or mass of métal. The paragraph 
then, so far as it is necessary to consider it in the présent case, reads 
as follows : 

"Paintings • • • and statuary • • • twenty per centum ad valo- 
rem ; but the term 'statuary' as used In thIs act shall be understood to Include 
only such statuary as is eut, carved, or otherwlse wrought by hand * * * 
from métal, and as is the professional production of a statuary, or sculptor 
only." 

La Bellona answers every requirement of the statute. It is carv- 
ed and wrought by hand from bronze and is the professional pro- 
duction of Gerome, a sculptor of world-wide famé. The paragraph 
does not say that the statue must be wrought exclusively by the hand 
of the sculptor, it recognizes the well-known fact that the great bulk 
of the carving is done by skilled workmen. Hère the entire work 
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was donc under the supervision of the sculptor and the finishing 
touches were added by his owii hand, at least the évidence warrants 
such a presumption. Neither does the paragraph require that the 
entire work on the statue must be by hand. Bronze statues, as is 
well known, are cast from models precisely as marble statues are eut 
from models, the finishing being done by the sculptor or under his 
supervision. It cannot be assumed that Congress intended to exclude 
bronze statuary from the benefits of this paragraph, indeed, the exact 
contrary is to be presumed, otherwise nothing would hâve been said 
regarding métal statuary. Congress must hâve had bronze statuary 
in mind and the manner in which it was made when it used the lan- 
guage in question. If bronze statuary, which is the métal chiefly 
used in the art, be not included it is difRcult to understand to what 
the language applies. 

The case of Tiffany v. U. S., 71 Fed. 691, 18 C. C. A. 297, is prin- 
cipally relied on by the appellant. But it appeared in that case that 
the government's contention was that the importations were known 
as "commercial bronzes," some of them being reproduced many 
times and none of them receiving more than perfunctory attention 
from the original sculptor. There was aiso évidence that there were 
bronze statues made not by casting but by hand "beating." In the 
présent case there is no such testimony and as we hâve before seen, 
the entire work, from the original conception until the last touch was 
placed upon the statue, was under the direct and constant super- 
vision of Gerome. He did everything that a sculptor could do to 
make his work complète. 

In a récent case relating to the importations of the Italian sculptor, 
Angelo del Nero, the Board of General Appraisers used language 
which, we think, is peculiarly applicable to the case in hand and which 
distinguishes it from the TiflEany Case, supra. The décision is writ- 
ten by the same General Appraiser who wrote in the présent case, 
but nearly a year afterward. He says: 

"When the métal cornes from the mold It Is In an extremely rough state, hav- 
ing upon Its surface protubérances left by the hardening of the métal in the 
conduits through which It is poured Into the mold, and incrustations result- 
ing from the pecullar admixture of the alloy, which Is made by a secret 
formula, designed to give the statue an antique tone or patina. In consé- 
quence of this the entire statue must be gone over carefuUy wlth the tool of 
the sculptor, the Incrustations and protubérances removed and practlcally 
al the détails chlseled out by hand^ This mass of métal which cornes from 
the mold may be compared wlth the block of marble after it has been chlseled 
by artisans to a shape roughly approxlmating that of the marble statue 
when it is taken in hand by the sculptor, who does the work which character- 
izes it and impresses the marble wlth his idea. ïhe board is of the opinion 
that the quantity of hand work actually done by the sculptor on this métal 
statuary is as great if not greater than that done by the artist himself on the 
average marble statue. If such statuary It not 'wrought by hand from métal' 
there would seem to be no modem métal statuary to which paragraph 454 could 
apply. While in ancieut and mediasval times a method existed of making 
métal statuary by haminering sheets of copper or bronze into the desired shape, 
that method is practlcally unknown at the présent day. We accordlngly hold 
that the statutary in question is entltled to assessment as such under the reo- 
iprocity agreement wlth Italy, at 15 per cent, ad valorem." G. A. 6,34» 
(ï. D. 27,302). 
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It is asserted in the appellee's brief that no appeal has been taken 
by the government from the board's décision. 

Convinced as we are that La Bellona is a bronze statue, we are of 
the opinion that the importer does not lose the benefit of the lower 
duty because the face, arms and feet are of ivory. Paragraph 454 
does not say that a marble statue must be exclusively of marble, or 
a métal statue exclusively of métal. The limited use of ivory does 
not make La Bellona an ivory statue any more than the limited use 
of glass makes it a glass statue. It is enough that the métal so 
greatly prédominâtes as to characterize the entire work. Any other 
interprétation would exclude a bronze statue supported on a stone 
pedestal or a marble statue carrying a métal shield or spear. The 
distinction is important when considering "manufactures" but it be- 
comes insignificant when considering works of art. The fact that 
we are dealing with a métal statue overrides minor considérations. 

Were it necessary to do so the well-known doctrine that duties 
should not be imposed upon the citizen upon a vague or doubtful 
interprétation of the law might be invoked in favor of the appellee. 
Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L. Ed. 
1012. Especially is this doctrine applicable to a case which is sui 
generis and which relates to a work of art which is in a class by it- 
self. 

The judgment is affirmed. 



KNAPP & SPENCER CO. v. DREW. 

(Circuit Court of Appeals, Elghth Circuit. March 17, 1908.) 

No. 2,620. 

1. APPBABAHCE— JtTBISDICTION ACQUIBED. 

Where, In a summary proceeding to recover money pald to a bankrupt'B 
credltor, the créditer made a gênerai appearance, filed an answer to the 
merlts, and afterwards frequently reeognized the court's jurlsdictlon over 
It, It eould not thereafter assert that the court had no jurlsdictlon over 
Its person. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. S, Appearance, § 79.] 

2. BaNKKTJPXCT— F0NDS OF BaNKBUPT — ACCEPTANCE AFTEB BANKKUPTCY. 

A créditer of a bankrupt, In taklng money from hlm after the Institu- 
tion of bankruptey proceedlngs, not only vlolated the splrlt and purpose 
of the bankruptey act by attemptlng to prevent the administration of the 
estate by the court, havlng taken jurlsdictlon through the actual possession 
of Its recelver, but If the credltor took the money knowlngly and fraudu- 
lently, It thereby vlolated Bankr. Act July 1, 1898, c. 541, § 29b, subd. 4, 30 
Stat. 554 (U. S. Comp. St. 1901, p. 3433), declarlng that a person shall be 
punished on conviction of having knowlngly and fraudulently recelved any 
materlal amount of property from a bankrupt after the flling of a péti- 
tion wlth Intent to defeat the act. 

8. Same— Recovebt— Stjmmaey Pkocebdinqs. 

Where, after money belonging to a bankrnpt's estate, In the hands of 
a recelver, had been returned to the bankrupt because of the recelver'a 
failure to quallfy, and then, pending the bankruptey proceedlngs, was paid 
to a credltor, the latter had no such adverse clalm or rlgbt to the money 
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as exonerated it froin llablUty to summary proceedings for Its restoratlon 
to the estate. 

4. SAMB— REFERENCE— POWEE OF REFEREE. 

Bankr. Act July 1, 1898, c. 541, § 38, 30 Stat 555 (U. S. Comp. St. 1901, 
p. 3435), empowers référées In bankruptcy to perform such part of the 
dutles, except as to questions arlslng ont of applications for banlcrupts 
for compositions or dlscliarges, as by the act are conferred on courts of 
banlîruptcy, as shall be preserlbed by rules or orders of the courts of 
banlîruptcy of their respective districts. Suprême Court bankruptcy 
rule 12 déclares that, after a case had been referred to th& référée, ail 
the proceedings except such as are requlred by the act or by the gênerai 
orders to be had before the Judge shall be had before the référée. Held, 
that such provisions, with the provision for revlew by the .iudge on cer- 
tificate from the référée, authorlzed by Bankr. Act July 1, 1898, c. 541, § S9 
(6), 30 Stat. 556 (U. S. Comp. St. 1901, p. 3436), and gênerai order 27, 
conferred jurisdiction on a référée to entertaln a proceedlng by a bank- 
nipt's trustée against a créditer to reeover money received from the bank- 
rupt after the institution of the proceedings. 

5. Same— Appeal. ; 

Such sections and rules also afforded ample provision for revlew of 
the referee's décision by the judge of the District Court, from whose ac- 
tion alone an appeal could be prosecuted to the Circuit Coprt of Api)eals. 

6. Same— Jtjdgment— Vacation— Recommitment—Effect. 

In proceedings before a référée In bankruptcy to reeover money paid 
to a ereditor after the institution of the proceedings, a référée errone- 
ously entered a Personal Judgment against the créditer for the amount so 
received Instead of maklng the proper order for its repayment to the 
trustée. The District Judge determined that such action was erroneous, 
and caused to be entered an order that the judgment entered by the réf- 
érée be vacated, and the cause remanded to the référée for further pro- 
ceedings in accordance with law. Held^, that the judgment referred to in 
the order was the erroneous personal judgment of the référée, and that on 
recommitment the référée properly refused to open the case for further 
hearing and permit the créditer to amend Its answer and Introduce new 
évidence. 

7. Same— Amendments— New M attek— Discrétion. 

A proposed amended answer to a proceeding before a référée In bank- 
ruptcy to reeover money from a créditer not havlng been exhlblted to 
the référée in connection with an application to amend, and no other In- 
formation belng given him as to any new défense, and no showlng of new- 
ly discovered évidence havlng been made, the application to amend was 
properly denled. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska. 

On December 15, 1902, Knapp & Spencer Company, the appellant, jolned two 
other creditors of Harry FuUen In a pétition flled In the court below to ad- 
judlcate him a bankrupt. Shortly thereafter the petltloning creditors secured 
the appointment of a recelver to take charge of the property of the bankrupt 
pending the proceedings for adjudication and appointment of a trustée. He 
took into his possession as such recelver, among other Items, about $4,000 In 
money belonglng to the bankrupt. Subsequently In brlnglng about a settle- 
ment with the bankrupt the appellant and others availed themselves of the 
fact that the recelver had given ne bond as requlred by layt, and secured an 
order for his discharge and for the return of the money In hIs hands to the 
bankrupt. The settlement was then censummated, by which it Is clalmed the 
bankrupt paid most of his creditors, includlng appellant, 40 per cent of their 
respective demands ; but the bankruptcy proceedings against him had net been 
dismissed. Other creditors not Included or provlded for In the settlement In- 
tervened, as they had a rlght to do under the provisions of the bankruptcy 
act, and secured a final adjudication against the bankrupt The appëllee. 
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Gerald M. Drew, who was subsequently appointed trustée, flled a pétition set- 
tlng forth the above facts, and, amongst other things, averred that appellant 
had recelved money belonglng to the estate whlch the receiver had turned back 
to the bankrupt, and asked for a summary order upon appellant to show cause 
why It should net turn the same over to hlm. The référée issued an order to 
that efCect. Appellant appeared to the pétition, and flled a response denying 
that it had receired any of the money in question from the bankrupt. It made 
no objection to the proceeding on the ground that it was of a summary nature. 
After several continuances a hearing of the pétition was had before the réf- 
érée and resulted in a flnding that appellant had received from the estate of 
the bankrupt subséquent to the fliing of the pétition in bankruptcy the sum of 
$2,154.18, and that it was so done "without color or right." He concluded the 
findlngs with an order In the following words: "It Is therefore considered, 
ordered, and adjudged by the court that said Gerald M. Drew as trustée hâve 
and recover of said Knapp & Spencer the sum of $2,154.18, and interest there- 
on from November 20, 1903, at the rate of seven per cent, per annum and the 
costs of this proceeding." In due time a pétition for a revlew of that judg- 
ment was presented to the judge of the District Court. He, after hearing the 
same, made the following order : "That the judgment entered by the référée 
in favor of the trustée herein and against Knapp & Spencer Company be, and 
the same hereby Is, vacated and set aside, aud said cause is remanded to the 
référée for further proceedings in accordance ivith law." Simultaneously the 
court handed down an opinion in which, after reciting the fact that the réf- 
érée rendered a personal judgment against appellant, said : "I am not aware 
of any provision of the bankruptcy law which authorizes a référée to render 
a Personal judgment. It is quite probable that the référée had authority to 
Investigate the subject-matter and to make an order for Knapp & Spencer 
Company to pay over to the trustée the money, which the évidence shows had 
been received by them from the bankrupt after the Institution of the bankrupt- 
cy proceedings. If this order was not complied with, It woiild be the basis for 
a proper and appropriate proceeding to recover said money. Certainly the 
référée has no authority to render a judgment or issue an exécution or other 
proceedings thereon, for its enforcement. It follows that the judgment of the 
référée thus entered must be vacated and set aside, which is accordingly 
done." Soon thereafter the trustée flled a motion before the référée asking 
for an order requiring appellant to forthwlth turn over to him the sum of 
$2,154.18 and notice was served upon appellant that the same would be taken 
up for a hearing on a given date. Appellant appeared and objected to the 
jurlsdiction of the référée to hear and détermine the motion. Upon this ob- 
jection being overruled appellant asked leave to amend the answer originally 
flled. The référée refused leave to amend and ordered appellant to turn over 
to the trustée the sum of $2,154.18 so originally found to bave been recelved 
by it. Appellant refused to obey this order; secured a certlflcate from the 
référée, and presented the question Involved to the District Judge for review. 
From bis décision affirming the order of the référée, appellant duly appealed 
to this court 

Léonard B. Robinson and Edward M. Martin, for appellant. 
Richard S. Horton, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above). 1. Ap- 
pellant first contends that it was an adverse claimant of the money 
in question and could not be proceeded against summarily by motion, 
but was entitled to défend itself and justify its adverse claim in a 
plenary suit instituted by the trustée for the recovery of the money. 
This position, we think, is totally untenable. Appellant made no such 
claim in its original answer to the order to show cause. On the contrary 
it denied positively and under oath that it had ever received the money 
from the bankrupt as charged. Notwithstanding there was no issue 
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of an adverse daim to the money tendered or joined the référée took 
occasion to say in his finding that appellant's possession of the money 
was "without color or right." It is true the appellant objected to the 
jurisdiction of the court below on the ground that it was a citizen of 
a state outside the jurisdiction of that court, and claimed for that rea- 
son only that it was not amenable to its process. The appellant, how- 
ever, made a gênerai appearance to the proceeding, filed an answer 
to the merits, and afterwards frequently recognized the jurisdiction 
of the court over it. On well-recognized principles of law it cannot 
now be heard to say that the court had no personal jurisdiction over 
it. A hearing was had before the référée on the sole issue whether 
the appellant received money from the bankrupt as charged. By un- 
contradicted testimony the issue voluntarily joined by appellant was 
found against it. According to the pleadings and the proof the pro- 
ceeding was one to secure a redelivery to the court of property former- 
ly in its custody, and whicli it then had a right and duty to administer. 
The appellant in taking the money from the bankrupt after proceed- 
ings in bankruptcy had been instituted against him violated the spirit 
and purpose of the bankruptcy act by attempting to prevent the ad- 
ministration of the estate by the proper court after it had taken juris- 
diction over it and had already taken the money in question into actual 
possession through its receiver. Not only so, but the officers of ap- 
pellant in doing what they did, if the same was knowingly and fraudu- 
lently donc, committed an offense denounced by section 29b, subd. 4, 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 554 (U. S. Comp. St. 1901, 
p. 3433), which reads: 

"A person shall be punished by Imprlsonment for a perlod not to exceed two 
years upon conviction of the offense of having knowingly and fraudulently 
• ♦ • received any material amount of property from a banlirupt after the 
flllng of a pétition, with intent to defeat thls act." 

Appellant clearly had no such adverse claim or right to the money 
as exonerated it from liability to summary proceedings for its restora- 
tion to the estate from which it had been improperly taken. White 
v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 I^. Ed. 1183 ; Bryan 
V. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814 ; Muel- 
1er V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 I,. Ed. 405 ; Metcalf 
V. Barker, 187 U. S. 165, 176, 23 Sup. Ct. 67, 47 L. Ed. 122. The 
contention now made to that eflfect is obviously an afterthought. 

2. The claim that the référée had no power to entertain the pro- 
ceeding in question, make an investigation, and report his resuit to the 
court for its action is without merit. By section 38 of the bankruptcy 
act of 1898 the référée is empowered to "perform such part of the 
duties, except as to questions arising out of the applications of bank- 
rupts for compositions or discharges, as are by this act conferred on 
courts of bankruptcy, and as shall be prescribed by rules or orders q^ 
the courts of bankruptcy of their respective districts." By gênerai 
order No. 12 prescribed by the Suprême Court pursuant to the power 
conferred by the bankruptcy act upon it, after a case has been referred 
to a référée, "ail tlie proceedings, except such as are required by the 
act or by thèse gênerai orders to be had before the judge, shall be had 
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before the référée." Thèse provisions with the provision for review 
by the judge on certificate from the référée as contemplated by sec- 
tion 39(6) and gênerai order No. 27, not only conferred jurisdiction 
upon the référée to entertain the proceeding now under considération, 
but aiïorded ample provision for review of his décision by the judge 
of the District Court from whose action alone an appeal to this court 
can be prosecuted. The jurisdiction of the référée in matters of this 
kind is fully recognized in Mueller v. Nugent, supra, and In re Roch- 
ford, 124 Fed. 182, 59 C. C. A. 388. 

3. We think there was no error in not opening up the case for 
further hearing after it had been returned to the référée by the Dis- 
trict Judge. Appellant had had its day in court on the only issue 
joined in the case. The référée had found by évidence which seems 
to admit of no contradiction, against the appellant on that issue. 
He had in explicit terms found that the appellant had received from 
the bankrupt after proceedings had been instituted against him the 
sum of $2,154.18 in money; but instead of making the usual and ap- 
propriate order for its repayment to the trustée by the appellant the 
référée undertook to enter and did enter a personal judgment for 
that amount. This the District Judge said in his opinion was un- 
warranted, and that "the judgment of the référée thus entered must 
be vacated and set aside." He then caused to be entered an order 
as follows: 

"That the Judgment entered by the référée In favor of the trustée hereiii 
«nd against Knapp & Spencer Company be, and the same Is hereby, vacated 
and set aside. and said cause is remanded to the référée for further proceed- 
ings in accordance wlth law." 

The "judgment" referred to in the opinion and order of court was 
clearly that personal judgment against appellant for the recovery 
of the money improperly taken by it, and bas no relation to the find- 
ing of fact on which it was predicated, concerning which no fault 
was found or error suggested by the judge. He had in his opinion 
said: 

"If this order [referrlng to the order which should hâve been made by the 
référée] was not compUed with it would be the basis for a proper and appro- 
priate proceeding to recover said money." 

In view of the order as actually made by the District Judge con 
sidered by itself or as elucidated by the opinion, we think the remand 
ing of the case was not for a further hearing of the issue of fact in- 
volved in it. The order was merely to set aside the unwarranted en- 
try of judgment, and proceed according to law. That means, we think, 
to proceed to enter an order requiring appellant to pay the money 
found to hâve been unlawfully taken by it from the bankrupt sub- 
ject to a possible rule for contempt in case of failure to comply with 
it. This was the interprétation placed upon the order by the référée, 
and we think he was right. 

Conceding, however, that he might in his discrétion on an appro- 

priate showing, hâve permitted appellant to amend its answer and 

introduce new and relevant évidence, we are of opinion that no suflfi- 

cicnt showing was made to warrant the exercise of discrétion fa- 

160 F.— 27 
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vorable to appellant in that partiçular. No proposée! amended answer 
was exhibited to the référée, and no other information was vouchsafed 
to him showing what new défense, if any, the appellant desired to makc. 
Neither was there any showing that there were any facts newly dis- 
covered, material or otherwise, that appellant desired to bring for- 
ward. Ail the information which the motion and accompanying affi- 
davits gave to the référée was that appellant desired to offer a large 
number of papers, contracts, and receipts which, with other testimony, 
would show facts claimed to constitute a défense. This was very 
gênerai language, and gave no facts to show or ground to believe that 
appellant had a meritorious défense. The learned District Judge 
exercising supervising control over the référée approved his action, 
and we discover no reason for disturbing the conclusion reached by 
both of them on this matter which rests largely in discrétion. 
The decree below was for the right party, and is affîrmed. 



THOMAS V. VIRDEN. 

(Circuit Court of Appeals, Second Circuit March 10, 1908.) 

No. 173. 

1. JuDOMENT— Action— Jubisdiction—Appearance. 

Défendant, when sned on a foreign judgment, may show that the attor- 
neys who undertook to enter his appearance in the action in which the 
judgment was rendered had no authority to do so, unless such questioti 
has been determined by a court havlng jurisdiction of both the parties 
and sub.iect-matter. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, Judgment, § 1469.1 

2. Same— Res Judicata. 

PlaintlfC havlng sued certain persons In a Florlda court, defendant's 
agent directed certain attorneys to intervene for défendant, which they 
did. The agent acted without authority, and, when défendant was Inform- 
ed, he directed the agent to take such further steps in the litigation as 
should be necessary to discontinue the same, whereupon the agent employ- 
ed another attomey, who obtained an order strlking defendant's name 
from the record as an Intervenlng party, after whleh, and after plalntiff 
had flled an amended pétition by leave of the court against défend- 
ant, another pétition was flled praying that defendant's name be strielcen 
from the suit as either plalntiff or défendant, on the ground that the flllng 
of the intervention was without defendant's knowledge or authority. This 
application was tried on afUdavits and denied. Held that, défendant 
never havlng repudlated his agent's acts in employing a second attomey 
to procure his dismlssal from the case, the order denylng such relief was 
binding on him, so that he was not entitled, in a suit on a judgment re- 
covered against him, to a retrial of the question of the validlty of his 
appearance in the original suit. 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court entered upon a verdict directed by the court in favor 
of défendant in error, who was plalntiff below. 

Charles T. Ennis, for plalntiff in error. 

C. A. Brodek and Simon Pleischmann, for défendant in error. 
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Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought upon a judg- 
ment alleged to hâve been recovered against défendant in the circuit 
court of the Sixth judicial district of Florida. Plaintif! put in évi- 
dence a certified copy of the judgment roU containing the judgment 
and ail other proceedings in the Florida court, and, having proved 
three assignments to himself from other parties in the Florida ac- 
tion, rested his case. The défense contended that Thomas had never 
been served in the Florida action, and had never appeared or author- 
ized appearance therein. The court held that on that point it was 
concluded by the judgment roll. The argument hère has been quite 
extended, but the crux of the case lies within a very narrow compass. 
Plaintiff does not dispute the gênerai proposition that a party, when 
sued upon a judgment of a court of another state, may show by com- 
pétent évidence that the lawyers who undertook to enter his appear- 
ance in the action in which such judgment was rendered had no au- 
thority from him so to do. But, although défendant in this case was 
not allowed to answer questions directed to that précise point, there 
was no error in such ruling, as will appear from a summary of the 
somewhat complicated facts disclosed in the record. 

In November, 1903, Virden began a suit in equity in the Florida 
court against Preston and Kelly. Other persons intervened therein 
from time to time. On December 17, 1903, a pétition to inter- 
vene was filed in behalf of Thomas. It purported to be signed by 
him and by Simonton & Turman as his solicitors. This pétition was 
granted and Thomas made a party. The complainants thereupon filed 
an amended bill, naming him as a défendant, in which they sought to 
hold Thomas as a principal in a scheme alleged to bave been devised 
by him and other défendants, and liable to complainants for the ag- 
gregate of their claims. This amendment of the bill was on formai 
order of the court. On January 20, 1904, after such amendment was 
made, a new solicitor, C. C. Whitaker, purporting to act on behalf of 
Thomas, asked that Thomas be permitted to withdraw from the files 
of the court the pétition of intervention, and that his name be stricken 
either as a party complainant or défendant in the suit, and that said 
order be made without préjudice to the said Thomas to take such other 
or further steps in the litigation as he may in future see fit. Upon 
this application the court made an order that Thomas be permitted to 
withdraw his pétition of intervention, and that "his name be stricken 
as a party complainant or défendant to this suit, without préjudice to 
the said Orlando F. Thomas to take such other and further steps in 
this litigation as he may in the future see fit." Then follows the date 
(Jan. 20, 1904) and signature of the judge, and immediately below 
it the words: 

"This order is not Intended In any way to affect the order of the court 
(ormerly made hereln inaklng Orlando F. Thomas a party défendant. It is 
further ordered that said défendant be allowed until Feb. 15th to file his 
answer." 

This addendum is also dated January 20, 1904, and signed by the 
judge. In view of the contradictory directions of this order, it might 
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not be easy of interprétation; but we are spared the trouble of con- 
struing it. The Florida court bas held that it did not operate to dis- 
charge Thomas from the suit, and has so held under circumstances 
which do not permit us hère, in this action, to review its conclusions. 
Eventually judgment was entered against Thomas pro confesso for 
$34,615.37. If this were ail, it would hâve been quite proper for 
Thomas, when sued upon the judgment, to show that he was never 
served with process in the Florida suit (it is conceded that he was 
not); that the application for leave to intervene made in his behalf 
by Simonton and Turman was never signed by him, nor brought at 
his request, or with his knowledge or assent; and that neither him- 
self nor any agent authorized to act for him retained Simonton & Tur- 
man to make any such application, or Whitaker to appear on the mo- 
tion which resulted in the contradictory order above quoted from. 
Thèse were issues on which the défendant was entitled to hâve his 
day in court, and so far as the facts above recited disclose he had nevei 
had it. Therefore he would hâve opportunity to présent his side of 
such issues in the court in which action was brought upon the judg- 
ment. 

But the judgment roU and defendant's testimony show something 
more. On February 6, 1904, a further pétition, purporting to be that 
of "Orlando F. Thomas, by his solicitor, C. C. Whitaker," was pre- 
sented to the Florida court. It averred that "he gave no authority 
to file the intervention filed in this cause for him, and that no one had 
such authority to so represent him, and that the filing of the interven- 
tion in this cause in his behalf was done without authority from him, 
or without his knowledge or consent, as shown by the affidavits hereto 
attached and made a part of this pétition." It prayed that his name 
be stricken from said suit as either complainant or défendant. Upon 
such affidavits and others the court on February 10, 1904, denied the 
pétition. It is apparent that thèse are the same issues which défend- 
ant sought to présent and give testimony upon in the case at bar. 
If the défendant had elected to présent such issues to a compétent 
court for its détermination, and such détermination had been reached 
before this action was begun, it is manifest that he would hâve no 
right to try them over again in the later action. 

The first question in this case, therefore, is whether Thomas au- 
thorized the submission to the Florida court of the question whether 
or not he had authorized Simonton & Turman to appear for him on 
the application to intervene in the original suit. The record in this 
case discloses that this application of February 6, 1904, was made by 
a lawyer named Whitaker, who testified that it was made by him on 
behalf of Thomas, in compliance with the request of one Richard 
Irving. The application was based upon affidavits, one of which pur- 
ported to be verified in New York by Orlando F. Thomas. Thomas 
admitted on the stand that this affidavit was made by him. It averred 
that he did not authorize Simonton & Turman, or any other attorney, 
or any other person, to ask in defendant's name for any relief what- 
ever in the Florida court; that he did not authorize any action to be 
taken for him in his name in said suit, and that he did not know that 
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such action had so been taken in his name until about the 5th or 6th 
of January, when he was so informée! by Richard A. Irving, of the 
city of New York; that as soon as déponent was so informed he re- 
pudiated said action and refused to sanction the same, and "directed 
that said Irving take steps to discontinue the same and undo anything 
that had been done on deponent's behalf." Whitaker testified rn the 
court below that he appeared before Judge Wall in the Florida court 
on February 10, 1904, when the application of February 6, 1904, was 
argued, "foUowing an instruction from Mr. Irving to présent this 
matter." Although défendant was repeatedly asked whether he ever 
authorized any one to appear for him in any Florida action, and wheth- 
er he ever cmployed Whitaker to make any motion for him in any 
Florida case, and whether he ever gave Irving any âuthority to file 
any pétition of intervention in the Florida action, ail of which ques- 
tions were disallowed, he was not asked any question calculated to 
elicit a reply contradictory of the statement in his affidavit that he 
directed Irving to take steps to discontinue the same and undo any- 
thing that had been done. Upon the proofs, therefore, it appears that 
Irving, who employed Whitaker to submit the issues raised by the 
motion of February 6, 1904, to the Florida court, was the attorney 
in fact of Thomas, instructed by the latter to "take steps" in this 
very matter. On this évidence it must be held that thèse issues were 
presented to the Florida court under circumstances which would make 
their décision of such issues binding upon Thomas. 
The judgment of the Circuit Court is aiïirmed. 



THE CLINTON et al. 

(Clrcnlt Court of Appeals, Fifth Circuit March 24, 190a) 

No. 1,756. 

Mabitiue Liens— Repaies in Foeeign Pobi>-Contbact with Ownkb. 

One who makes repairs on a vessel In a forelgn port under a contract 
with the Icnown owner, then présent, is not entitled to a maritime lien 
therefor In the absence of a contract for a lien, express or Implied, or a 
mutual understandlng that the repairs were furnished on the crédit of 
the vessel, and the burden of proving such contract or understandlng 
rests upon the libelant assertlug the lien. 

[Ed. Note. — For cases in point, see Cent. Dlg. toI. 34, Maritime Liens, 
J§ 7-13.] 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

The foUowing is the opinion of LOCKE, District Judge, in the low- 
er court: 

This is an action In rem, by libelant, a Louisiana corporation, to enforce 
an alleged lien against the steamship Clinton, being at the time of attachment 
at Tampa, in this district, the same being her home port. The debt alleged 
in the iiliel was for $7,023.39, due for repairs and materials furnished by 
libelant in New Orléans, under a contract with James McKay, her owner. 
The Ubel was afterwards amended reducing the debt claimed to 12.023.39. 
The vessel was attached by process Issued ont of this court, and afterwards 
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released on a bond of $8,000, llbelant havlng at flrst demanded one for $14,000. 
Respondent answerlng denied that the work and materlals doue and furnlshed 
was done upon tlie crédit of the vessel, or that there was any undèrstandlng 
elther express or Implied that there should he a lien upon the vessel for the 
same. Other matters In défense were set up in the answer, but, as determln- 
Ing the above questions disposes of the case, they need not be considered. 

Testlmony was taken and submltted, from which It appears that the re- 
pairs were contracted for and authorized by the owner, James ivIcKay, in 
a foreign port to be made by parties who had prefiously often rendered such 
service for sald McKay. The manager of the llbelant, Mr. Johnson, Inslsts 
that he understood such work as he did gave him a lien upon the vessel. Was 
it a part of hls proposai to do the required work, and dld he make It a con- 
dition of the contract, and was it mutually understood and such conditions 
accepted by McKay? Testlmony does not show such to hâve been the case, 
and in lack of such élément in the contract the law présumes that the con- 
tract was wlth thfe owner, and upon bis crédit. A maritime lien is a powerflil 
instrument. It enables a creditor without any notice to his debtor, and with- 
out giving hlm the protection of a bond for illégal proceedings, to attach 
and sieze a vessel, even though, as In this case, she is loaded wlth freight 
and filled wlth passengers and a bout to proceed upon a voyage. It glves him 
power to inflict almost irréparable Injury upon the debtor; and no prudent 
owner would Invest hls creditor with such power, except as a last resort. 
The hlstory of the attempt to enforce tlils alleged lien as shown by the plead- 
ings and testlmony in this case illustrâtes the possibillties arising from the 
holding by a creditor of such a weapon. Respondent's vessel was seized when 
about to go upon a voyage, and delayed by a demand for a bond neariy 
four tlmes as large as warranted by law, and It cannot be rlghtfully claimed 
by llbelant that no damage was caused by this abuse of the process of the 
court, because his crédit was sufïicient to enable him at length to f urnish 
bond twice as large as could be legally required. The vessel was released. 
The damage and injury to respondent's business and to hls crédit by being 
delayed and compelied to give such bond cannot be estlmated. A maritime 
lien is not only dangerous to the owner, not to be resorted to If it can be 
avoided, but it Is a secret lien, unfair to ail persons dealing with the owner, 
and trustlng him upon the crédit arising from his ownership, possession, and 
control of vessels, therefore the prlnciple is well establlshed that such liens 
are not favored by the courts, and are not recognized unless conclusively 
shown. An owner bas a right to know when a party with whom he is deal- 
ing intends to clalm an admiralty lien, and hâve an opportunity to arrange 
for crédit, or to be able to meet Ifc If the owner is Informed that the cred- 
itor wil! demand the security of a lien, he may be able to arrange elsewhere 
for Personal crédit. There is nothing to show th«t If McKay bas been In- 
formed that llbelant would claim a lien upon this vessel he could not hâve 
had the work done elsewhere upon hls own crédit. It is not necessary, how- 
ever, for McKay to show that there was no contract for lien. It is for John- 
son to show that there was one. A consultation of the authorltles referred 
to by llbelant does not seem to me to support the vlew that because the man- 
ager of the llbelant thought he would bave a lien and he would not hâve done 
the work had he not thought so. 

In The Eclipse, Fed. Cas. No. 4,268, it is said the lien was enforced be- 
cause it was found the supplies were furnlshed on the crédit of the boat, 
regardless of any intention or knowledge of the owner. No particulars of 
the case are given to show how this "was found." In the case of The James 
Guy, Fed. Cas. No. 7,195, the Intent of the owner was shown by the déc- 
laration on the note glven that the amount was to be chargea to the ves- 
sel. In the case of The Union Express, Fed. Cas. No. 14,364, the vessel was 
a domestlc vessel, and In the cases of The Witch Queen, Fed. Cas. No. 17,916, 
The Plymouth Bock, Fed. Cas. No. 11,236, the supplies were furnlshed upon 
the orders of the masters, and the liability of the vessels for repairs or sup- 
plies furnlshed by order of the owners were not under considération. The 
case ol The Ella (D. C.) 84 Fed. 471, cited by libelant, seems to support the 
contention of respondent. The court says: "The maritime law does not rec- 
ognize any lien on a vessel for repairs furnlshed in a foreign port on the 



THE CLINTON. 423 

direct order of the owner in person-, unless there is an agreement, express 
or implied, for a lien; but if there is a common understandlng on the part 
of the repairer and the owner that the furnishing of necessary repairs Is to 
proceed upon the basis of a lien, or of extension of, crédit to the ship, as well 
as to the owner or master, there is an Implied agreement or contract for a 
lien, and a lien will be recognized and enforced." Thls "common understand- 
ing" is the élément that I flnd to be lacking in thls case. It Is not estab- 
lished by testimony, and is positlvely denled by respondent There is no 
Implied agreement for a lien from the circumstanees of the furnishing of the 
supplies or repairs ; nor any presumption in law of such lien simply by the 
furnishing of supplies upon the order of the owner. On the contrary, the 
presumption is that crédit is given to the owner, and the burden of proof is 
upon the libelant who claims that the circumstanees were such as to prove 
a contract for a lien. In The Columbus, 67 Fed. 553, 14 C. C. A. 522, the 
court says: "The question is not whether the libelant contemplated a lien, 
but whether It was a mutual understandlng of both parties." In The Francis 
(D. C.) 21 Fed. 921, it was held that In order to hold a ship, the materlal- 
man must show either an agreement or some circumstanees indicating a com- 
mon intention to bind the ship. In The Aeronaut (D. O.) 36 Fed. 497, it is 
distlnctly declared that a crédit of the ship must be proven to be within the 
intention of both parties. In The Stroma, 53 Fed. 281, 3 C. C. A. 530, the 
court says: "The owner may expressly pledge the vessel, but such pledging 
of the ship must be within the intent of both parties. In The George Dumois 
(D. C.) 66 Fed. 353, the court dismissed a libel because it was not satlsfled 
that there was a mutual intent to bind the ship. 

In the case of Dredge Boat No. 1 (D. C.) 135 Fed. 867, the court says: 
"The work was done in a foreign port, and had it been contracted for by the 
master, would bave been a prima facie case of lien ; but the llbelant's diffi- 
culty is that he contracted with the owners without making any arrange- 
ment for a lien ; and the fact that no lien was contemplated is shown to 
some extent by the two payments made by the owners as above. No lien 
can be sustained under the circumstance of this case. It would not matter 
if the libelant intended to rely upon the crédit of the dredge of which the 
charge in their books is but slight évidence." The Samuel Marshall, 54 Fed. 
396, 4 C. C. A. 385, déclares the same prlnciple. The Edla (D. C.) 84 Fed. 
471, says : "The maritime law does not recognize any lien on a vessel for re- 
pairs in a foreign port on the direct order of the owner in person, unless 
there is an agreement, express or Implied, for such lien." In The Now Then 
(D. C.) 50 Fed. 944, it is said by the court: "The presumption of crédit to 
the vessel does not arise, and a lien does not exlst except by the express 
contract of the parties." Thls was affirmed in 55 Fed. 523, 5 C. C. A. 206. 
In the case of The Valencia v. Ziegler, 165 U. S. 270, 17 Sup. Ct. 325, 41 L. 
Ed. 710, the Suprême Court said : "It is true the libelants delivered the 
coal in the belief that the vessel, whether a foreign or domestic one, would 
be responsible for the coal ; but such belief is not sufficient in itself to give 
a maritime lien. If that belief was founded upon the supposition that the 
Company owned the vessel, no lien would exist, because in the absence of an 
agreement, express or implied, for a lien a contract for supplies made direct- 
ly with the owner In person is to be taken as made in bis ordinary respon- 
sibillty, without a view to the vessel as the fund from which compensation 
is to be derived. In The Kingston (D. C.) 23 Fed. 200, it is held: "When 
materials are furnished and labor performed under a contract with the 
owner, no gênerai maritime lien can be claimed." 

In the case of The Havana (D. O.) 87 Fed. 487, very nearly parallel to 
this, in which the repairs exceeded largely the flrst estimate, and were made 
by the direct order, and under the supervision of the owner, the court says: 
"The libelants concède that to entitle them to recover the proof must show 
a contractual lien, not an implied lien resting ou given facts as in the case 
of repairs on a master's order, but as one resting on a contract in the case 
of bottomry. * * * Of course, a mutual understandlng that a lien shall ex- 
ist, is a contract for a lien. Do tiese facts prove an understandlng? The ques- 
tion thus presented is the only subject for considération. The burden of 
proof is on the libelants ; they must show the contract clearly, or fail in the 
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suit. Such Hens are secret and not favôred. I do not flnd anything Ineon- 
slatent wlth the nonexistence of a lien." The libel was dismlssed, and the 
décision afflrmed upon appeal In 92 Fed. 1007, 35 C. 0. A. 148. In The Jen- 
nle Mlddleton (D. 0.) 94 Fed. 683, the court says : 'The record fails to dis- 
close any record of express contract for a lien." The libel was dismlssed, 
with costs. In The Regulator, Fed. Cas. No. 11,665, It Vas held that the 
présence of the owner does not Imply a lien — eltlng The St. Jago de Cuba, 
9 Wheat. 409, 6 L. Ed. 122. In Sarchet y. The Davis, Fed. Cas. No. 12,357, 
It was held, that no implled lien was created when the owner was présent 
with hls vessel. In Thomas v. Osborn, 19 How. 22, 15 L. Ed. 534, ît was 
sald : "It Is true thls implled lien does not exist in a place where the owner 
Is présent" "It Is true the llbelants were unwllllng to crédit the owners, but 
It does not appear that they communicated thls to the owners, or that other 
parties would not hâve furnished the articles upon the owners' crédit." Libel 
was dismlssed, wlth costs. In the case of The Mary Morgan (D. C.) 28 Fed. 
196, Judge Butler sald: "An owner who obtains supplies in a foreign port, 
not belng master, deals presumptlvely on his Personal crédit, and no lien 
will be implled unless the libelant satisfies the court that there was a com- 
mon understanding that the ship should be bound ; in other words, unless 
the libelant proves an express lien. The debt was contracted by the owners. 
The presumption, therefore, Is that crédit was given to them personally. This 
presumption must stand, at least until answered by évidence sufficlent to repel 
It. I bave falled to discover any such évidence In the case. There was no 
agreement for a lien, nor *as there anything in the situation of the vessel 
or her owners at the tlme to justify the conclusion that a pledge was usually 
intended." 

In the case of The Surprise, 129 Fed. 875, 64 0. C. A. 311, the court quoted 
approvlngly from the case of The Iris, 100 Fed. 104, 40 0. C. A. 301, as follows: 
"By the maritime law, no lien for supplies or labor furnished a vessel Is pre- 
sumed to arlse on a contract made by the owners, and proof Is required that 
the minds of the parties to the contract met on a common understanding that 
such a lien should be created. Nelther is it sufficlent that the party who fur- 
nished the labor or supplies gave crédit, so far as his own Intentions were 
concerned, to the vessel, or would not hâve furnished them except on the be- 
lief that he was acquiring a lien for them. In thls respect tie statute Is dif- 
férent from what It is wlth référence to liens for labor and supplies furnish- 
ed a vessel on the order of her master." 

Thèse few quotations from the numerous cases decided upon thls particu- 
lar point appear to be conclusive that the only question for considération is 
whether there was a mutual understanding between the offlcers of the libel- 
ant Company and the clalmant McKay that there should be a lien upon the 
vessel to secure the payment for the repairs, the burden of proof being upon 
the libelant; and no presumption arising slmply from the existence of a 
necesslty for fumlshing repairs. The testimony of the respondent Is direct 
and positive that there was no such understanding on his part ; that he had 
been transacting business of the same character and nature with the libelant 
for many years ; that the accounts had always been pald ; that no suggestion 
had ever been made to hlm oh that occasion that the vessels were to be held 
under a lien. It f urther appears that when It was found that the repairs had ex- 
ceeded by about tenfold the amount whlch was orlginally contemplated, and 
he was compelled to ask crédit for a short tlme, having pald $5,000 cash on 
the account of but llttle over $7,000, he suggested, If deslred, he would give 
a mortgage on the vessel, whlch suggestion was declined; but even then 
there was no Idea or expression of the existence of a maritime lien. It is 
insisted that hls subséquent représentation In his letter wherein he statea 
that the llbelants are fully protected, as the vessel would be in New Or- 
léans every two weebs, and they could talie such steps as they deslred to pro- 
tect themselves, that that was an admission or récognition of the existence 
of a lien. 

On the other hand, It is contended that the suggestion that action might 
be taken upon the présence of the vessel in New Orléans was rather a déniai 
of an Idea of a maritime lien whlch might be enforeed at any tlme and place. 
Thls latter contention appears to me to be the most natural and reasonable, 
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and slmply suggests the libelant's opportunlty of enforclng a statutory or com- 
mon-law attachment. Maritime liens only hâve risen through the necesslties 
ot th« occasion, and are net favored unless such necesslty Is shown. Whlle 
an owner may, It is conceded, contract for a lien upon hls vessel for suppUea 
or repairs, and such contract may be enforced, it Is consldered that In the 
ai>sence of any direct évidence of such contract for a lien there 1b no pre- 
eumptlon of the existence of such, and that the Tinderstandlng to amonnt to 
such a contract must be mutual, and not dependlng entlrely upon the Idea or 
toellef In the mlnd of the libelant that the supplies or repairs glve a lien re- 
gardless of the Intention or design of the owner. In thls case I fall to flnd 
any évidence of any such mutual understandlng or agreement that there 
should be a lien. Whlle It cannot be contended that the glvlng of notes 
would render vold a valld lien or constltute a new indebtedness, yet the 
acceptance of such may be takeu into considération as an important clrcum- 
stance In determlnlng whether or not a valld lien viras existlng at the tlme. 
In the case of The James Guy, supra, upon which the libelant largely dé- 
pends, the notes taken embodied the idea of an existlng lien, and thereln 
stipulated that the amounts were to be chargea to the vessel. There was 
nothing to that décision whlch confllcts, as I understand It, wlth the vlews 
In this case. 

Falling to'flnd that there was the existence of any such contract, elther 
direct or Implled, as would give a lien upon the vessel precludes the necessity 
of the considération of the question of damages or set-off presented by the 
cross-blll flied hereln, and the libel wlll be dlsmissed, wlth costs. 

Harry H. Hall and F. M. Simonton, for appellant. 
W. A. Carter, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BURNS, 
District Judge. 

PER CURIAM. As the libelant contracted with the known owner, 
then présent, for the repairs of the steamship Clinton, and as no ar- 
rangement was made nor understandlng had that the libelant should 
make the repairs on the crédit of the ship, no maritime lien resulted. 
The libelant had a domestic lien under the laws of Louisiana, which 
was probably lost from failure to register and otherwise, and it does 
not seem to hâve been urged either in the court below or in this court. 

The reasons and the authorities given by Judge Locke fully warrant 
the decree of dismissal, and the same is affirmed. 



GAGE et al. v. J. F. SMTTH MERCANTIIiE CO. et al. 

(Circuit Court of Appeals, EIghth Circuit. February 17, 1908.) 

No. 2,627. 

UstTBT— Device to Cover UeuET— Cotton CoNTBACT—FiNDiNas— Evidence. 

Evidence held to sustain a finding that the exécution of a cotton con- 
tract for alleged advances was a mère cover for the charging of usurlous 
Interest. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Usury, §§ 328- 
339.] 

Ajpbal and Ehrob—Heview— Questions of Fact. 

The décision of a qiit'stioii of f;i<t bv the trial court, which depended 
on the acts and Intentions of the pnrties. and proper inferences to be 
drawn from the évidence, will not be i-eversed on appeal unless som« 
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serions or Important mlstake appears to iave been made in the considéra- 
tion ofthe évidence. 

[Ed. Note. — For cases in point, see dent Dig. vol. 3, Appeal and Error, 
§§ S955-3969.] 

S. UsuKT— Application dp Patmknts. 

Wliere cotton contraCts seeuring a loan of money were made in Mis- 
souri, and were mère covers for usury, ail payments made tiiereon as 
damages for the nondellvery of cotton thereunder should be applled as 
payments on the principal or légal interest on such indebtedness, under 
Rev. St. Mo. 1899, § 3709 (Ann. St. 1906, p. 207T), providing that, on proof 
that usurlous interest has been paid, the sum In exeess of légal interest 
shall be deemed payment and crédit on principal debt, etc. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 4T, Usury, §§ 219- 
234.] 

4. Bquitt— Relief— CoNFOEMiTT to Pleading. 

Where a blll to eanœl certain securities, and for an accounting as to the 
payment of a debt, did not complain of or ask any relief concerning a 
certain cotton contract executed in 1901, nor vrith regard to any transac- 
tions prier to March 18, 1902, when the second contract was executed, 
complainants were not entitled to any relief with référence to such prior 
transactions. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equity, §§ 1001- 
1003.] 

5. Stipulations— Amount of Rkcovekt— Conclusiveness. 

Where it was stipulated between couusel for ail parties that in case of 
the afiarmance of a master's report complainant should recover $132.81, 
ail parties were concluded by the stipulation as to the amount due. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Stipulations, §§ 
38-54.] 

Appeal from the Circuit Court of the United States for the South- 
eastern Division of the Western District of Missouri. 

On April 28, 1905, appeileeg brought a suit in equity against appellants In 
the circuit court of Pemlscot county, Mo., for the purpose of obtalnlng an ac- 
counting between the J. P, Smyth Mercantile Company and appellants, in re- 
gard to a certain loan made by appellants to said company on March 18, 
1902. The prayer of the pétition also asked that a certain deed of trust 
executed by J. F. Smyth ând Katle Smyth and two promissory notes executed 
by J. F. Smyth and Katie Smyth and the J. P. Smyth Mercantile Company 
glven to secure said loan bè canceled and for naught held, and that certain 
Insurance pollcies assigned to secure said loan be dellvered by appellants to 
appellees, and that a money judgment should be rendered in favor of appel- 
lees for any balance found due said mercantile company on said accounting. 
In due time, appellants prpperly removed said suit into the United States 
Circuit Court for the Southeastem Division Judicial District of Missouri. 
In the last-named court the appellants answered the bill of appellees, and al- 
so flled a eross-bill, asking for the foreclosure of the trust deed heretofore 
mentioned. Such proceedlngs were thereafter had in said suit that on the 
2d day of March, 1907, on a hearing had upon pleadings and proofs, the trial 
court rendered a final decree, wherein the appellees were granted ail the relief 
asked for in thelr bill, so far as the deed of trust, promissory notes, and In- 
surance pollcies were concemed, and also a money judgment of $132.81. Prom 
this decree appellants appealed to this court. The record certlfied to this 
court, pursuant to said appeal, shows the following materlal facts: 

On and prior to March 18, 1902, appellants were engaged in the cotton com- 
mission business at Memphis, Tenn., and the J. F. Smyth Mercantile Company 
was a corporation organized under the laws of Missouri and was doing a 
gênerai merchandise business at Oaruthersville, in said state. J. F. Smyth 
was the gênerai manager bf said business. On March 18, 1902, the J. F. 
Smyth Mercantile Company, was indebted to appellants in thé sum of $2,500, 
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igrowlng out of a loan made by appellants to it on February 28, 1901. The 
mercantile coœpany could not pay this indebtedness, and was belng pressed 
by numerous other credltors for payment of their demands, aU of which 
was known to appellants. In thls condition of afïairs, In considération of 
the exécution and dellvery of a deed of trust by J. F. Smytli and Katie Smyth 
on certain lands in Missouri to appellants dated March 18, 1902, and referred 
to In the bill herein; In considération of the exécution and dellvery of two 
promlssory notes dated March 18, 1902, by J. F. Smyth, Katie Smyth, and J. 
F. Smyth Mercantile Company for the sum of $3,000 each, due November 15, 
1902, and February 1, 1903, respectlvely, wlth interest at 8 per cent, per an- 
num ; in considération of the assignment of an Insurance policy on the llfe 
of sald J. F. Smyth for $2,000, and a fire Insurance policy for $3,000 on the 
property belonging to the J. F. Smyth Mercantile Company ; and, further, in 
considération of the exécution and dellvery of a contract In words and figures 
as foUows: 

"Agreement 
"W. A. Gage. W. A. Gage. 

"Caruthersville, Mo., Mch. 18, 1902. 

"Whereas, we are Indebted to W. À. Gage & Co., of Memphls, Tenn., In 
the sum of six thousand dollars, as evldenced by 2 promissory notes of this 
date for $3,000 each due Nov. 15 and Feby. 1, next respect! vely. And whereas, 
said advance was obtained on the faith of the représentations made by us 
tliat we could deliver, or cause to be delivered, to the said W. A. Gage & Co., 
by the flrst day of January, 1903, 600 baies of cotton for storage and sale on 
commissions, which said représentation we hereby expressly warrant to be 
true. Now, In considération of the premises, and the agreements made by 
said W. A. Gage & Co., as hereinafter stated, we do hereby agrée to deliver, or 
cause to be delivered to the sald W. A. Gage & Co., at their warehouse in the 
clty of Memphls on or before the flrst day of January, next, 600 baies of cot- 
fon, to be sold by them as such commission merchants, and from the pro- 
''eeds of the flrst cotton shipped, or from the flrst payments made, sald W. A. 
Gage & Co., shall, flrst, pay ail charges on said cotton as storage and commis- 
sion for selllng; shall, secondly, pay any additional sum that may be ad- 
vanced us by the said W. A. Gage & Co., which may not be secured by note ; 
shall, thlrdly, pay any storage and commission on cotton which we fall to 
ship as above agreed, at the rate of one dollar and twenty-five cents a baie ; 
and shall, fourthly, apply the proceeds of the remainder of the proceeds of 
sald cotton, or other payments, to the promissory notes above mentioned, or 
to any other débits wlth which we may stand charged. W. A. Gagg 4 Oo., 
havlng the right, at their option, to apply or change application of payments 
or make re-applicatlon of payments. 

"And the sald W. A. Gage & Co., agrée, by their acceptance of thls wrltlng, 
to provide storage for said cotton untll the same is sold, and to sell the same 
for the usual commission charged. And in considération thereof, in order to 
eompensate W. A. Gage & Co. for their trouble and expense in providing safe 
storage and necessary and proper means and facllltles for selllng said cot- 
ton, we agrée In default of the delivery of said cotton, or any part thereof, 
to pay sald W. A. Gage & Oo. on January Ist next one dollar and twenty-flve 
cents per baie as llquldated damages on the number of baies so in default. 
Should W. A. Gage & Co. advance us a greater sum than six thousand dollars, 
which additional advance shall be optlonal wlth W. A. Gage & Co., and shall 
be due and payable as soon as created we hereby agrée and blnd ourselves to 
ship them one baie of cotton for each ten dollars charged to us by September 
1, 1902, over and above the amount orlginally Intended to be advanced, 
Should we owe the said W. A. Gage & Co. anything because of our failure to 
comply wlth thls agreement, then said indebtedness for déficit commission 
is to be regarded as a part of the indebtedness herein acknowledged, and 
shall be collectlble hereunder. It is hereby further agreed that we are to pay 
interest on notes and on open account at tlîe rate of eight per cent, per annum. 
To secure the payment of any balance which may be due, as shown by the 
books of W. A- Gage & Oo., we waive exemptions as to Personal property, and 
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agrée to pay a reasonable attomey's fee, should a lawyer be employed to col- 
lect the same. 
"Given under our hands, thls ISth day of March, 1902. 

"J. P. Smyth, 
"J. F. Smyth Merc. Co. 
"By J. F. Smyth, Près." 

Appellanta advanced for the use and beneflt of the credltors of the J. F. 
Smyth Mercantile Company $3,500, whlch added to $2,500, whlch the J. F. 
Smyth Mercantile Company was owlng on old account, made up the amount of 
$6,000, for whlch the two promlssory notes were given, and to secure payment 
of which the deed of trust was executed and dellvered, and the Insurance 
policies were asslgned. Not $1 of the new money so advanced was given to J. 
F. Smyth or the J. F. Smyth Mercantile Company, exeept as pald out to the 
creditors of the J. F. Smyth Mercantile Company through the représentative of 
the appellants and the représentative of the creditors of said company. The J. 
F. Smyth Mercantile Company shipped under said cottou contract of March 18, 
1902, one baie, and appellants charged to the gênerai account of said company 
S748.75, being the amount of shortage on 599 baies at $1.25 per baie. No 
money was advanced by appellants under this cotton contract other than the 
$3,500. On March 26, 1903, the mercantile company or J. F. Smyth having 
pald but little on said notes, wlthout the advancement of any new money by 
appellants, executed and dellvered to appellants a new cotton contract similar 
in substance and form to the one herelnbefore set out, exeept It called for 
500 baies to be dellvered on or before January 1, 1904, and contalned the fol- 
lowing récital: 

"Whereas, we are Indebted to W. A. Gage & Co., of Memphis, Tenu., in the 
sum of six thousand dollars, as evidenced by promlssory notes of date Mch. 
18, 1902, $3,000 due Nov. 15, '02, $3,000 due Feb. 1, '03, whlch Indebtedness 
W. A. Gage & Co. hâve agreed to extend until the comlng fal! at our request. 
And whereas, sald extension was obtalned on the falth of the représentations 
made by us that we could dellver or cause to be delivered, to the said W. A. 
Gage & Co., by the flrst day of January, 1904, 500 baies of cotton for storage 
and sale on commissions, whlch sald représentation we hereby expressly war- 
rant to be true." 

Under thls second contract there was shipped by the Smyth Mercantile 
Company about seven or elght baies, and the number of baies short at $1.25 
per baie was charged to the gênerai account of sald J. F. Smyth Mercantile 
Company. On March 18, 1904, the notes hereinbefore mentioned not having 
been pald, the mercantile company and J. F. Smyth, wlthout advancement of 
any new money by appellants, executed and delivered to appellants a new cot- 
ton contract slmllar In form and substance to the contract of March 18, 1902, 
exeept It called for 500 baies to be delivered on or before January 1, 1905, 
and contalned the following récital: 

"Whereas, we are Indebted to W. A. Gage & Co., of Memphis, Tenn., In the 
sum of six thousand dollars, as evidenced by promissory notes of this date 
Mch. 18, 1902, $3,000.00 due November 15, '02, Mch. 18, 1902, $3,000.00 due Feb. 
1, '03, which Indebtedness W. A. Gage & Co. hâve agreed to extend untll the 
fall of 1904 at our request. And vphereas, sald extension was obtalned on the 
falth of the représentations made by us that we could dellver or cause to be 
dellvered, to the said W. A. Gage & Ço., by the flrst day of January, 1905, 
five hundred baies of cotton for storage and sale on commissions, which sald 
représentation we hereby expressly warrant to be true." 

Under the third cotton contract there were shipped 23 baies, and the 
shortage at $1.25 per baie was charged to the gênerai account of J. F. Smyth 
Mercantile Company. At the tîme thèse three cotton contraots were made 
the J. F. Smyth Mercantile Company or J. F. Smyth were not in the cotton 
business to the knowledge of appellants. The cotton eontracts were executed 
under such conditions and clrcumstances as to fully warrant a flndlng by the 
trial court that the J. F. Smyth Mercantile Company and J. F. Smyth were 
for ail practical purposes compelled to sign them to prevent a foreclosure of 
the trust deed, and that neither party to said eontracts expected that any 
cotton would be shipped thereunder. The few baies that were shipped were 
not sWpped by the J. F. Smyth Mercantile Company or J. F. Smyth wlth tht! 
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Intention ot performlng sald contracta, but to accommodate some parties 
who wlshed to ship a few baies to Memphls, In order to obtain a better priée. 
Other facts tending to support the findings of the trial court appear of record, 
but enough bas been stated to illustrate the principles Involved In the déci- 
sion of the case. 

Thomas M. Scruggs (St. John Waddell, on the brief), for appellants, 
Charles B. Faris, A. L. OHver, R. L. Ward, and L. L. Collins, for 
appellees. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, 
District Judge. 

CARLAND, District Judge (after stating the facts as above). The 
claim of the appellees is that the cotton contracts were a scheme or 
device to cover usurious interest on the loan represented by the two 
promissory notes of $3,000 each. If this claim is well founded, the 
amouiit of money paid by the mercantile company or J. F. Smyth, as 
damages on the cotton contracts, should be credited on the notes rep- 
resenting the loan of $6,000. The contracts involved in this suit are 
to be construed with référence to the laws of the state of Missouri, as 
they are Missouri contracts. Section 3709 of the Revised Statutes of 
Missouri 1899 (Ann. St. 1906, p. 2077) provides as foUows : 

"Sec. 3709. Défendant may plead usury — judgment, how rendered. Usuïy 
may be pleaded as a défense in civil actions in the courts of this state, arH 
upon proof that usurious interest bas been paid, the same, in excès? of the 
légal rate of Interest, shall be deemed payaient, shall be credited upon the 
principal debt, and ail costs of the action shall be taxed agalnst tbe party 
guilty of exactlng usurious interest, who shall in no case recover judgment 
for more than the amount found due upon the principal debt, wlth légal in- 
terest, after deductlng therefrom ail payments of usurious interest made by 
the debtor, whether paid as commissions or brokerage or as payment upon 
the principal or as interest on sald indebtedness." 

The trial court found from the évidence before it that the cotton 
contracts were simply a scheme or device to cover usurious interest, 
and directed that ail payments made subséquent to March 18, 1902, 
by the mercantile company or Smyth to appellants should be credited 
on the loan of $6,000. 

After careful considération of the évidence hereinbefore stated and 
the other évidence appearing in the record, we are satisfied that the trial 
court was justified in reaching the conclusion that it did upon the 
facts. The question as to whether or not the cotton contracts were a 
scheme or device to cover usurious interest turned whoUy upon the 
décision of a question of fact, and as this décision depended upon the 
acts and intentions of the parties and the proper inferences to be drawn 
from the évidence this court on familiar principles will not reverse the 
finding unless some serions and important mistake appears to hâve been 
made in the considération of the évidence. Coder v. Arts, 152 Fed. 
943, 82 C. C. A. 91; McDonald et al. v. Campbell, 151 Fed. 743, 81 
C. C. A. 101 ; Snider v. Dobson, 74 Fed. 757, 21 C. C. A. 76 ; Barton 
V. Texas Produce Co., 136 Fed. 355, 69 C. C. A. 181; Hussev v. 
Richardson, etc.. Dry Goods Co., 148 Fed. 598, 78 C. C. A. 370. The 
same rule has been announced and acted upon by the Suprême Court 
of the United States. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. 
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Ct. 894, 31 h. Ed. 664; Kimberly v.Arms, 129 U. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764; Evans v. Bank, 141 U. S. 107, 11 Sup. Ct. 886, 
35 L. Ed. 654; Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821, 36 
L. Ed. 649. 

In the case of Cockle et al. v. Flack et al., 93 U. S. 344, 23 L. Ed. 
949, it was held that contracts by commission merchants similar to the 
cotton contracts in this case were not necessarily usurious. That 
commission merchants may loan their money at lawful rates of in- 
terest to such parties and on such terms as would bring them aiso the 
business which would grow out of the investment of it; that if the 
contract was made only with the honest purpose of securing in ad- 
dition to interest, the profits incidental to handling the products as 
commission merchants it would not be usurious; that, on the other 
hand, such contracts might be used as a mère evasive device to cover 
usurious interest; and that in jury trials it would be the province of 
the jury, and in suits in equity of the chancellor, to détermine on a 
full considération of ail the facts whether it be the one or the other. 
To the same efïect are the cases of Patillo v. Allen- West Commission 
Co., 108 Fed. 723, 47 C. C. A. 637; Harman v. Lehman, 85 Ala. 384, 
5 South. 197, 2 L. R. A. 589 ; McKenzie v. Garnett, 78 Ga. 257 ; Shat- 
tuck V. Clark (Tex. Civ. App.) 34 S. W. 404; Uhlfelder v. Carter's 
Adm'r, 64 Ala. 532. 

In the case of Cockle v. Flack and several of the other cases above 
cited there was no question but that the parties to the contracts could 
or would perform them, and the loans or advancements were to be in- 
vested in the purchase of property which was to be sold and the pro- 
ceeds applied to the payments of the existing debt. In the case at bar 
the delivery of cotton could not hâve been contemplated. No money 
was advanced to be invested in cotton. The whole reasoning upon 
which such contracts as are described in Cockle v. Flack, supra, are 
sustained at ail wholly failed. Such contracts as were made in this 
case were held void for want of considération by Caldwell, C. J., in 
Norman v. Peper (C. C.) 24 Fed. 405, but it is not material in this 
case whether they are void as a cover for usury or for want of con- 
sidération; in either event the payments made thereon as damages 
must be applied on the loan. 

It appears in the record that there was an item of $157.50 charged 
the Smyth Mercantile Company for shortage on a cotton contract of 
1901. Counsel for appellants urge in their brief that this amount can- 
not be counted as usury or included in the decree awarded the appel- 
lees, for the reason that it is admitted that both parties intended to 
perform the contract of 1901. This item cannot be included in the 
decree awarded the appellees for much stronger reasons. The bill of 
appellees did not complain or ask relief in regard to any transactions 
prior to March 18, 1902. The decree rendered in direct terms limited 
the accounting between the parties to payments made subséquent to 
said date, that being the date of the notes. In this state of the record 
counsel for the respective parties made the following stipulation : 

"In this cause tbe référence to the master to state an account uiider the 
findlngs and opinion of the court is by agreement of counsel hereby walved. 
And jt appearlng from the proof that upon such référence being executed the 
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amount due f rom défendants W. A. Gage & Co., to the complalnant the J. 
F. Smyth Mercantile Company, would, under the opinion of the court, amount 
to the sum of $132.81 at the date of the decree to be passed herein, It Is 
hereby agreed between counsel for ail parties, respectlvely, that a decree 
may be passed for sald sum." 

We hâve no right to suppose that the item of $157.50 was consid- 
ered in the making of this stipulation as the amount stipulated to be 
due the appellees was upon the expressed idea that an accounting had 
in accordance with the opinion and decree of the court would show a 
balance of $132.81 in favor of appellees. Upon the record as it now 
stands ail parties are concluded by the stipulation as to the amount due. 

Counsel for appellants urge in support of the good faith of the cot- 
ton contracts that the Smyth Mercantile Company and J. F. Sniyth 
warranted their représentations as to the delivery of the cotton to be 
true. This is so, and still what could appellants think of such a war- 
ranty in the contract of 1903 when the same warranty was in the con- 
tract of 1903 for 600 baies, and only one baie was delivered thereunder ? 
The mind of man cannot conceive or his hand frame a cover for fraud 
or usury that a court of equity will not look through and beyond it 
to see what the real transaction is, and if it finds it to be fraudulent 
or usurious will so déclare, notwithstanding the parties may as to form 
hâve conducted themselves in a manner beyond criticism. 

No error appearing in the record, the decree appealed from is af- 
firmed. 



UNITED STATES V. BLACK et al. (two cases). 

(Circuit Court of Appeals, Seventh Circuit January 13, 1908.) 

Nos. 1,875, 1,376. 

1. CbIMINAI, LaW— FedEEAL PBISONEES— PeOCEEDING for RïrMOVAl>-EviDBNCE 

—Probable Cause. 

On an application to remove persons to another fédéral district where 
they were chargea wlth vlolâtlng Eev. St. § 5440 (U. S. Comp. St iSOl, 
p. 3676), by cohspiring to defraud the United States of public lands sub- 
Jeet to entry under Timber and Stone Act of June 3, 1878, c. 151, § 1, 
20 Stat 89 (U. . S. Comp. St. 1901, p. 1545), certlfled copies of General 
Land Office i-ecords showlng that ail the entrles of public lands mention- 
ed in the Indictment were perfeeted and Issued therefor prior to ail the 
alleged overt acts under the alleged consplracy, and more than three 
years before the Indictment was filed, were admissible on the question of 
probable cause of the charge. 

2. Same— Commissioneb's Commitment. 

Siuce proceedings before a United States Commlssloner on the arrest 
of persons indicted in another district were prellminary only, for the 
appréhension of and to hold accused elther for recognizance or pending 
application for removal, the commitment had completely served Its pur- 
pose when such application was denied, and accused became entltled to 
their discharge, for which an order was needful. 

3. CoNSPiEACY— Ceiminal Conspibaot— Essentials. ' 

The offense of consplracy, under Rev. St. § 5440 (U. S. Comp. St. 1901, 
p. 3676),' provlding punishment where persons conspire elther to commit 
any fédéral olifëase or to defraud the United States, etc., consists la the 
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conspiracy alone, and not in both the consplracy and the aets done to 
effect Its objeet 

[Ed. Note. — ^For other définitions, see Words and Phrases, vol. 2, pp. 
1454-1461 ; vol. 8, p. 7613.] 

4 Cbiminal tiAW— Conspiracy— Limitations— Commincemenï of Pebiod. 

Under an Indlctment charging a violation of Rev. St. § 5440 (U. S. 
Oomp. St. 1901, p. 3676), provldlng a penalty where persons conspire to 
defraud the Unltedl States, and one of them does any act to effect the ob- 
jeet of the conspiracy, by consplring to defraud the government of public 
lands subjeet to entry under Tlmber and Stone Act of June 3, 1878, e. 
151, § 1, 20 Stat. 89 (U. S. Comp. St 1901, p. 1545), an averment of pay- 
aient, on certain dates wlthin three years of the flling of the indictment, 
to procure false application, final proof and entry for the lands, does not 
charge overt acts wlthin section 1044 (D. S. Comp. St. 1901, p. 725). 
limlting certain fédéral prosecutions , to three years from the commission 
of the offense. Any violation of section 5440 was complète before cer- 
tiflcates of purchase covering the lands were Issued, though such pay- 
ment was made subsequently. 

[Ed. Note. — Commencement of perlod of limitations against continuinç 
offenses, see note to Ware v. United States, 84 C. C. A. 519.] 

5. Same. 

To constitute a violation of Eev, St § 5440 (U. S. Comp. St. 1901, p. 
3676), provldlng a penalty where persons conspire to defraud the United 
States and one of them does any act to effect the objeet of the conspiracy, 
by consplring to defraud the government of public lands subjeet to entry 
under Timber and Stone Act of June 3, 1878, c. 151, § 1, 20 Stat. 89 (U. S. 
Comp. St. 1901, p. 1545), it Is not essential that a patent for the lands be 
issued and dellvered; a violation of the section not depending upon the 
success of the conspiracy, and becomlng complète when the final step was 
taken by the conspirators in Induclng fraudulent entries and the issuanee 
of certifieates of purchases. 

Appeals from the District Court of the United States for the East- 
ern District of Wisconsin. 

ïhe United States appeals (separately) from two final orders of the Dis- 
trict Court, entered July 27, 1906, In favor of the appellees, upon proceedings 
on behalf of the government to obtaln an order for thelr removal to the Dis- 
trict of Oregon, for trial under an Indlctment there found against the appel- 
lees. Thèse orders are (1) discharge of the appellees upon returns to wrlts 
of habeas corpus and certiorarl, and (2) déniai of an application made before 
the District Judge for thelr removal (under section 1014, Rev. St [U. S. 
Oomp. St. 1901, p. 716]) to the District of Oregon, both applications being 
submltted and heard together — reported as Ex parte Black (D. C.) 147 Fed. 
832 — and presented In thls appeal on a single record. 

The Indictment referred to purports to charge the appellees with violation 
of section 5440, Rev. St (3 U. S. Oomp. St 1901, p. 3676), In consplring to de- 
fraud the United States of the possession, use, and tltle to public lands, there- 
in specified, descrlbed as subjeet to entry under congressional enactment 
known as the "Tlmber and Stone Act" of June 3, 1878, c. 151, f 1, 20 Stat. 
89 (2 U. S. Comp. St 1901, p. 1545). It embraees four counts, averring, in 
substance, that the appellees conspired with parties named and others who- 
are unknown, from September 1, 1902, up to June 20, 1903, for the fraudulent 
purposes stated, to be aoeomplished by paylng money to sundry persons andi 
thereby induclng them "to make false, fraudulent, flctitlous, feigned, untrue, 
and Illégal entries" of and upon the lands descrlbed ; and each count avers a 
payment made. in manner stated, to a person named, to accomplish the ob- 
jeet of the conspiracy. The first, second, and fourth counts, specify as overt 
acts, payments made to the person named, to procure false application, final 
proof, and entry for the lands descrlbed, and that such false entry was there- 
upon obtalned for the use and beneflt of the appellees and other conspirators 
— stating the date of such payment to the entry man, witbout spécification 
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et fact or date In référence to the several proceedings for entry — sueh pay- 
ments being stated as made respectlvely, (1) April 4, 1903, (2) May 23, 1903, 
and (4) Aprll 4, 1903. The thlrd count differs from the others In specifylng, 
as the overt act, that payment was made on Aprll 20, 1903, to a United 
States eommlssloner named, before whom applications and final proofs were 
10 be made and certlfled to Induce hlm "to fraudulently certlfy" thereupon an 
entry deserlbed, and that such fraudlilent certifleate was thereby obtained to 
effect an object of the consplracy. 

The appellees were citizens of and résidents In the state of Wisconsin, and 
npon complaint made for their commitment to answer thla Indlctment In the 
District of Oregon, were brought before a commisisioner for the Eastern Dis- 
trict of Wisconsin. Upon the hearlng, proof was tendered to the eommlsslon- 
er on behalf of the aecused, In a certified copy of the records of the General 
Land Office, showlng that ail the lands mentioned in the Indlctment were en- 
tered and sold, and certiflcates of purchase issued thereupon, on or prlor to 
March 17, 1903 — ^all more than three years prlor to the flllng of such Indlctment 
This proof was excluded by the eommlssloner, and the appellees were com- 
mltted to the custody of the marshal on tbeir refusai to flle recognizance. 
Upon writs of habeas corpus and certlorari, the proceedings before the eom- 
mlssloner were brought for hearlng in the District Court ; and therewlth 
an application was submitted to the District Judge, for a warrant of removal 
under section 1014. The record proof of the facts and dates of oompletlon 
of entries and Issuance of certiflcates of purchase for the lands In question 
(rejected by the eommlssloner) was received upon such hearlng, and was un- 
controverted. In conformlty with the opinion of the District Judge, that such 
proof was admissible — whether upon one or the other hearlng, or both, does 
not appear — and that the prima facie évidence of probable cause arislng from 
the indlctment was thereby dlsproved, the orders appealed from were enter- 
ed and the prisoners dlscharged from custody. 

William C. Bristol, for appellant. 

A. S. Larson and Hugh L. Ryan, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). When 
the présent appeals were taken, from the orders (1) denying the ap- 
plication for removal of the appellees to the District of Oregon for 
trial under the indlctment there found, and (2) discharging them from 
custody under the mittimus of the commissioner, no décision of the 
Suprême Court, as the ultimate authority, appears to hâve settled, in 
express terms, the doctrine applicable to such removal proceedings. 
In the récent case, however, of Tinsley v. Treat, 205 U. S. 20, 27 Sup. 
Ct. 430, 51 L. Ed. 689, thèse propositions were directly involved and 
established : That the duty of the District Judge, on an application for 
removal under section 1014, is judicial, not merely ministerial, in the 
inquiry which it involves of probable cause for the charge upon which 
removal is sought; that thereupon the aecused is entitled "to the judg- 
ment of the District Judge as to the existence of [such] probable 
cause" under évidence tendered; that the indlctment there presented 
"cannot be treated as conclusive" of such cause, and (if valid on its 
face) is only prima facie évidence, which may be overcome by proof ; 
and that évidence to that end is not only admissible upon the inquiry, 
but must receive just considération, in so far as it tends to disprove 
either jurisdiction for trial or amenability under the charge. 

The appellees tendered compétent évidence from the records of the 
General Land Office that ail the entries of public lands mentioned in 
160 F.— 28 
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the indictment were perfected and certificate of purchase issued there- 
for, prior to ail of the alleged overt acts under the alleged conspiracy, 
and more than three years prior to the filing of the indictment. Such 
proof was clearly admissible, within the above-stated doctrine, for the 
purposes of this judicial inquiry of probable cause, upon the applica- 
tion for removal ; so that error is not well assigned for such réception. 
With this uncontroverted fact of ail the entries in évidence, the re- 
moval was rightly denied, if no foundation remains for prosecution 
under the indictment ; and the questions for review, upon the merits 
of the controversy as it appears to hâve been presented below, are: 
(1) Whether the facts averred in the indictment constitute an ofifense ; 
and (2) if an offense appears theref rom, whether the appellees are ab- 
solved from liability by the above-mentioned proof of entries. 

The conclusion by the District Judge that no probable cause existed 
for a warrant of removal to answer the indictment, necessarily involved 
release of the accused from the commitment pending such hearing ; and 
whether such order of discharge was thus incidental, as of course, to 
déniai of the warrant, or is referable to the writ of habeas corpus, is 
not material for the purposes of this review. As the proceedings be- 
fore the commissioner were preliminary only, for appréhension of and 
holding the accused either for recognizance or pending application for 
removal, the commitment had completely served its purpose when such 
application was denied, and the appellees became entitled to theïr dis- 
charge, for which an order was needful. Whatever proceedings were 
appropriate to that end, ail parties were before the court, with the 
commissioner's return of the record under the writs of habeas corpus 
and certiorarî, so that the exercise of jurisdiction for their release is 
unquestionable — resting alone on the finding in the order of "no légal 
cause" for their further restraint. The questions discussed in the ap- 
pellant's briéf, whether the commissioner erred in excluding the évi- 
dence ofïered before him, and whether either writ authorized review 
of his rulingë, are not irivolVed in the présent inquiry; nor are the 
numerous authorities which are there cited for the gênerai rule in 
habeas corpus proceedings — that jurisdictional defects only are cogniz- 
able for discharge from restraint under adjudication thereof by a com- 
pétent court — applicable in any sensé to the relief granted below. 

Both orders, thérefore, rest alike tipon the finding of no probable 
cause for a warrant of removal, and if no indictable offense appears, 
when thé facts averred in the indictment are supplemented by the proof 
that ail entries of the lands ref erred to were completed on or before 
March 17, 1903, the orders were rightly granted, irrespective of the 
question discussed in the briefs, Whether the indictment is sufficient on 
its face to authorize removal. Wîth the procurement of thèse entries 
and purchases alleged in the indictment as the sole object of the con- 
spiracy charged, we perceive no difficulty in the way of determining 
the merits of the finding on whîch both orders are predicated. 

Thè offense of conspiracy, involved in thèse charges, is created by 
section 5440 of the Revised Statutes, and differs from the like offense 
at commôn law in the express provision for a so-called locus penitentiœ 
— that "one or more of such parties [conspiring] do any act to effect 
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the object of tlie conspiracy." Its ingrédients are well settled, as de- 
fined in United States v. Britton, 108 U. S. 199, 204, 2 Sup. Ct. 531, 
534, 37 L. Ed. 698, and subséquent décisions (10 Rose's Notes U. S. 
561), to consist "of the conspiracy alone," and not "of both the con- 
spiracy and the acts done to effect" its object. No spécifie acts are set 
out in the indictment as done by either alleged conspirator to accom- 
plish the purpose of the conspiracy, except the several payments to 
persons named in the counts respectively, for service and acts in car- 
rying out the conspiracy, alleged as having been induced and procured 
by such payments — with the date of payment specified, but no mention 
of the date of service. The earliest date stated for thèse payments is 
April 4, 1903, while others are specified in May and June, respective- 
ly; and the indictment bears date April 3, 1906. Under section 1044 
Rev. St. (U. S. Comp. St. 1901, p. 725), which is applicable to prosecu- 
tions under section 5440 (United States v. Hirsch, 100 U. S. 33, 36 
[25 L. Ed. 539]), the indictment must be found "within three years 
next after such oiifense shall hâve been committed," so that both fact 
and date of the overt act upon which the oflfense is charged are of the 
utmost materiality upon the présent issue. If either of thèse averments 
of pa)mient so made can be accepted, in the light of the proven facts, 
as the inception of liability under the charge of conspiracy, the date 
stated is within this period of limitation ; and if not thus applicable, the 
further question thereupon — raised in the opinion below and on this 
appeal, as to the opération of such limitation — is not involved in the 
considération, namely, whether such period runs from the first dis- 
closure of an overt act, or remains open for succeeding acts in continu- 
ation of the conspiracy, to run from the final act. 

Whatever may appear from the indictment as the relation of thèse 
payments and of the payées to the alleged conspiracy, the proof of the 
fact and date of completion of entries and issuance of certificates of 
purchase establishes beyond controversy that each payment was made 
not as an "act to effect the object of the conspiracy," nor to procure 
services to that end, but in settlement or payment for a pre-existing 
service or obligation ; that such service was necessarily completed and 
the obligation incurred prior to the date of the last certificate of pur- 
chase, March 17, 1903 ; so that neither fact nor date of the payment 
so made can serve as an overt act for charging conspiracy under sec- 
tion 5440, and thus évade the above-mentioned limitation. Assuming 
that such payment may be provable in support of the charge, it can- 
not be received by way of direct proof, as an act in the exécution of 
the conspiracy, but as circumstantial évidence tending to show, either 
the fact of conspiracy or some of the participants therein. The facts 
that final entries were made and purchases certified are presumptive, 
if not décisive, under the terms of the statutory provisions therefor, 
known as the "Stone and Timber Act," that ail proceedings or service 
required to be performed to that end, by either and ail of the parties 
named as conspirators or payées, had been entirely performed, when 
thèse certificates of purchase were issued, in so far as concems the 
conspiracy to defraud the United States. If the appellees were en- 
gaged, as alleged, in a fraudulent conspiracy for that object, and pro- 
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cured the services and action of the several entrymen and the corn- 
missioner nanied as payées respectively, each had then committed 
and completed every act, fraudulent or otherwise, to accomplish the 
entries and complète purchases as designed — inclusive, as of course, 
of the alleged engagement and service for which thèse subséquent pay- 
rnents were made. Thereafter no occasion remained for further ac- 
tion on the part either of the conspirators or other persons engaged 
to efïect that object ; and no opportunity was open to either conspira- 
tor for immunity under the locus penitentise provision of section 5440. 
Whether settlements between the conspirators or with agents, for prof- 
its or services in the conspiracy, were then or subsequently made, or 
were refused, are facts of no materiahty for the opération of either 
statute — section 5440 or 1044. 

We are of opinion, therefore, that any violation of section 5440 was 
committed and completed before the certificates of purchase were is- 
sued, and that no overt act is charged within the period limited by 
section 1044, however the averments of the indictment are considered. 

The contention that the object of the conspiracy was not completed 
until a patent was issued and delivered is untenable, as we believe, in 
any view of the effect of the final entries and certificates of purchase 
thereunder, for the twofold reasons, that violation of the statute (a) 
in nowise dépends upon the success of the conspiracy, and (b) becamc 
complète (as before stated) when the final step was taken on the part 
of the conspirators. What course has been or may be adopted by the 
Land Office or other departments in référence to thèse entries, or in 
issuing or withholding the formai patents thereupon, is plainly im- 
material under this indictment. The gênerai doctrine in référence to 
public lands subject to entry, appears to be settled, that a tract "ceases 
to be subject to the disposai of the United States," when it is entered, 
paid for, and so certified bv the Land Office, although no patent has 
been delivered (CorneHus v. Kessel, 128 U. S. 456, 460, 9 Sup. Ct. 
133, 32 L. Ed. 482, and United States v. Schurz, 103 U. S. 378, 396, 26 
L. Éd. 167 ; 9 Rose's Notes U. S. 1091) ; but the status of entries made 
as averred in the indictment is neither involved nor proper for com- 
ment in this opinion. 

The orders appcaled from are affirmed. 



KIRKMAN T. McOLAUGHRT, Warden. 
(Circuit Court of Appeals, Elghth Circuit. March 12, 1908.) 
No. 2,591. 
Armt and Navt— Courts -Mabtiai—Oustomary Militabt Law, Rathke 

THAN COMMON LAW, CONTROLS THEIB PEOCEEDINQS. 

In the absence of a regulatory statute, the proceedings of courts-mar- 
tial are controlled by the usages and customs of the mllitary service, oth- 
erwise called customary military law, and not by the common-law rulea 
applicable to the proceedings of civil trlbunals. 

[lîd. Note. — For cases in point, sce Cent. Dig. vol. 4, Army and Navy, S§ 
89-93.] 
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2. Same— Différent Sentences Against Same Offendeb Reoabded as CSumu- 

lative and executed consecutivelt. 

The customary military law and the army régulations unité in requir- 
ing tliat différent sentences to imprisonment imposed by courts-martial 
upon the same offender be regarded as cumulative and be executed con- 
secutively, one upon the expiration of another In the order of their Im- 
position. 

3. Same— Abmy REGULATiONa— Paeaqbaph 981 Constbued— "Soldiees." 

In paragraph 981 of the Army Régulations, whlch reads, "When soldiers 
awaitine resuit of trial or undergoing sentence commit offenses for whlch 
thej^ are trled, the second sentence wlU be executed upon the expiration 
of the flrst," the word "soldiers" Is used In Its popular sensé, and embraces 
officers as well as enlisted men. 

[Kd. Note. — For other définitions, see Words and Phrases, vol. 7, p 
6543.] 

(Syliabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

For opinion below, see 152 Fed. 255. 

George W. Kirkman, pro se. 

Harry J. Bone, U. S. Atty., J. S. West, Asst. U. S. Atty., and W. G. 
Doane, Acting Judge Advocate, for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RIN- 
ER, District Judge. 

VAN DEVANTER, Circuit Judge. Upon two separate trials be- 
fore différent courts-martial upon distinct military charges, the appel- 
lant, then a captian in the regular army, vsras convicted and sentenced 
to dismissal from the service and to confinement at hard labor for stat- 
ed terms in a penitentiary. The second trial was for offenses commit- 
ted during an adjournment of the first. Neither sentence had been 
promulgated when the other was imposed, and neither contained any 
référence to the other. Indeed, the eighty-fourth and eighty-fifth Ar- 
ticles of War make it certain that neither court-martial, when imposing 
sentence, knew of the resuit of the trial before the other. Both sen- 
tences were confîrmed by the Président on the same day, and were then 
promulgated by the same order. After undergoing the confinement 
prescribed in the longer of the two terms, the appellant, acting upon 
the theory that both began to run on the same day, sought to be re- 
leased from further restraint through a writ of habeas corpus. Upon 
the hearing the Circuit Court ruled against that theory and discharged 
the writ. An appeal brings the case hère. 

Among the army régulations, made and published under the Presi- 
dent's direction, are thèse: 

"977. When the date for the commencement of a term of confinement Im- 
posed by sentence of a court-martial Is not expressly flxed by the sentence, 
the term of confinement beglns on the date of the order promulgatlng it. The 
sentence is continuous untll the tenu expires, except when the person sen- 
tenced is absent wlthout authorlty. 

"978. The order promulgatlng the proceedlngs of a court and the action of 
the reviewlng authorlty will, when practleable, be of the same date. When 
this Is not practleable, the order will give the date of the action of the re- 
vlewing authorlty as the date of the beginning of the sentence. ThIs does not 
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apply to sentences of forfelture of ail pay and allowances. A soldler awaiting 
resuit of trial wlll not be pald before the resuit is kno\vn." 

"981. When soldiers awaiting resuit of trial or undergoing sentence commit 
offenses for which tliey are tried, the second sentence will be executed upon 
the expiration of the flrst." 

While conceding that, if the Second sentence had so provided, the 
term of confinement thereunder would hâve begun upon the expiration 
of the other term, the appellant coritends that, as that sentence did not 
so provide, both terms began on the day when the sentences were pro- 
mulgated, and, therefore, that when he had undergone confinement for 
the longer term he had also servéd the shorter one. To sustain this 
contention he chiefly rehes tipon the common-law rule, that when two 
or more sentences to imprisonment are imposed upon the same offend- 
er, whether for offenses charged in différent indictments or in différent 
counts of the same indictment, they are to be executed concurrently, 
unless it be otherwise provided therein. See 1 Bishop, New Crim. 
Proc. § 1311 ; 25 Am. & Eng. Enc. (2d Ed.) 307 ; BUtz v. United 
States, 15'3 U. S. 308, 317, 14 Sup. Ct. 924, 38 L. Ed. 725; Howard v. 
United States, 21 C. C. A. 586, 590, 75 Fed. 986, 34 L. R. A. 509 ; 
Chadwick v. United States, 72 C. C. A. 343, 365, 141 Fed. -225. But 
we are not hère concerned with the rules which, in the absence of a 
regulatory statute, control the proceedings of civil tribunals, but with 
the usages and customs of the military service which, in the like situa- 
tion, control the proceedings of courts-martial ; and that this is so is 
shown by the following extract from the opinion in Smith v. Whitnev. 
116 U. S. 167, 178, 6 Sup. Ct. 570, 576, 29 L. Ed. 601. 

"Of questions not depending upon the construction of the statutes, but upon 
unwritten tnilltary law or usage, within the jurisdictlon of courts-martial, 
military or naval offlcers, from their tralning and expérience In the service, 
are more compétent judges than the courts of common lav?, This Is nowhere 
better stated than by Mr, Justice Perry in the Suprême Court of Bombay, 
saying: 'And the principle of the noninterference of the courts of lavr with 
the procédure of courts-martial is clear and obvious, The ground work of 
the jurisdictlon, and the extent of the powers of courts-martial, are to be 
found In the Mutlny Act and the Articles of War, and upon ail questions 
arlsing upon thèse her Majesty's judges are compétent to décide ; but the 
Mutlny Act and Articles of War do not alone constitute the military code, 
for they are, for the most part, sllent upon ail that relates to the procédure 
of the military tribunals to be erected under them. Now this procédure is 
founded upon the usages and customs of war, upon the régulations Issued 
by the Sovei-eign, and upon old practice in the army, as to ail which points 
common-law judges hâve no opportunlty, either from their law books or from 
the course of their expérience, to inform themselves. It would therefore be 
most lllogical, to say nothing of the impediments to military discipline which 
would thereby be Interposed, to apply to the proceedings of courts-martial 
those rules which are applicable to another and différent course of practice.' 
Porret's Case, Perry's Oriental Cases, 414, 419, So in Martin v. Mott, 12 
Wheat 19, 35, 6 I* Ed. 537, Mr. Justice Story, deliverlng the opinion of tbls 
court, sald that the law by which courts-martial were bound to exécute their 
dutles and to regulate their mode of proceedlng, in the absence of positive 
enactments, was 'the gênerai usage of the military service, or what may not 
unfltly be called the customary military law.' " 

Other cases also give support to this view. Carter v. McClaughry, 
183 U. S. 365, 386, 22 Sup. Ct. 181, 46 L. Ed. 236 ; Kurtz v. Moffitt, 
115 U. S. 487, 500, 504, 6 Sup. Ct. 148, 29 L. Ed. 458; Dynes v. 
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Hoover, 20 How. 65, 79, 82, 15 L,. Ed. 838 ; United States v Clark 
(C. C.) 31 Fed. 710, 713. 

Doubtless, in actual practice, many common-law rules, deemed ap- 
plicable to the proceedings of courts-martial, hâve become .ncorpo- 
rated into the customary military law, but nothing has been brought 
to our notice indicating that the rule relied upon by the appellant 
was deemed applicable to such proceedings in England, the home of 
the common law, or that it is recognized as a part of the customary 
military law of the United States. On the contrary, we learn from 
recognized sources of authority that, in the military service, it is a well- 
estabhshed and long-continued practice to regard sentences of courts- 
martial, such as are hère under considération, as cumulative, and to 
exécute them consecutjvely, one upon the expiration of another in 
the order of their imposition. Dig. Op. J. A. Gen., Ed. 1901, §§ 
1479-1481, 2317 ; 1 Winthrop, Mil. Law, pp. 570, 603 ; Davis, Mil. 
Law, p. 161; Winthrop, Abridgment Mil. Law, Ed. 1904, p.' 183. In 
the last work, Col. Winthrop says : 

"Where two sentences Imposlng terms of imprisonment are, In successive 
trials, adjudged the same offender, the second is cumulative, and may be, and 
— legally — is, fully executed upon the expiration of the term of the flrst." 

And in the work of Lient. Col. Davis it is said that such "is the 
gênerai rule of the service"; and this "whether or not the court, in 
the second sentence, may hâve in terms specified that the second pun- 
ishment should be additional to the first; such second punishment 
being made cumulative by opération of law irrespective of any direc- 
tion in the sentence." But it is insisted that we cannot give efïect to 
this well-established and long-continued practice, because it is con- 
trary to the terms of paragraphs 977 and 978 of the Army Régula- 
tions, supra, which make the date of the order promulgating the sen- 
tence of a court-martial, or the date of the action of the reviewing 
authority, as the case may be, the date when "a term of confinement" 
shall begin, if the date be not expressly fixed by "the sentence." While 
the contention is not without some force, we cannot give it our ap- 
proval. The paragraphs cited do not in terms relate to différent sen- 
tences against the same ofïender, and the fact that, in the practical 
opération of the military law, such sentences are sometimes imposed 
by différent courts-martial, without either court knowing the resuit 
of the trial before the other, as is illustrated in the présent case, 
strongly suggests that thèse paragraphs were not intended to regulate 
the dates from which the confinement under a second sentence should 
be computed. At ail eyents, such an interprétation of them cannot 
be said to be clearly erroneous, and as it is the interprétation actually 
put upon them for many years by those who were called upon to act 
under them, as also by those who were charged with the duty of super- 
vising their enforcement, it ought not now to -be overturned. United 
States V. Moore, 95 U. S. 760, 763, 34 L. Ed. 588 ; United States v. 
Hill, 120 U. S. 169, 183,, 7 Sup. Ct. 610, 30 L. Ed. 627; In re Brodie, 
63 C. C. A. 419, 425, 138 Fed. 665. Moreover, paragraph 981, supra, 
proceeds upon the theory that this interprétation of the other para- 
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graphs is the true one, for it in terms déclares that the second sentence 
will be executed upon the expiration of the first. 

Another contention advanced by the appellant is that as paragraph 
981 is comparatively a récent one, and as it désignâtes the offenders 
to whom it refers as "soldiers," a term usually employed in the Army 
Régulations as embracing enlisted men, but not officers, it restricts 
or confines the practice respecting the exécution of différent sentences 
against the same ofïender to enlisted men and excepts officers there- 
from. No reason for such a distinction is advanced, and none is per- 
ceived. Indeed, it is obvious that it would be both arbitrary and of- 
fensive to the sensé of justice. Besides, if there had been a purpose 
to partially abrogate the established practice, it is not likely that it 
would bave been left to implication. It is difficult, therefore, to be- 
lieve that the word "soldiers" is employed in paragraph 981 in the 
restricted or technical sensé suggested. In its more popular significa- 
tion it embraces both enlisted men and officers, and it is employed in 
that sensé in some of the Army Régulations, notably paragraph 974. 
The immédiate context présents no obstacle to regarding it as so em- 
ployed in paragraph 981, and as, when that is done, the paragraph 
becomes reasonable in itself and in accord with the pre-existing and 
established practice, we think the word must be given its popular rather 
than its restricted meaning. 

We conclude that the established practice of the service and the 
Army Régulations unité in requiring that sentences to imprisonment, 
such as were imposed upon the appellant, be regarded as cumulative, 
and be executed consecutively, one upon the expiration of another, in 
the order of their imposition. 

The order of the Circuit Court is accordingly affirmed. 



MISSOURI, K. & T. RY. 00. v. WII-HOIT. 

(Circuit Court of Appeals, Bighth Circuit. March 23, 1908.) 

No. 2,554. 

1. CouBTS— Appeal and Erboe— Eight to Revievv as Affeoted by MoTioir 

FOB New Tbial— Court Rules. 

Where an appeal to the Court of Appeals in the Indlan Terri tory wa» 
perfected, and rullngs to whieh exceptions were properly reserved upon 
the trial of the case were asslgned as error, In conformlty wIth rule & 
of the rules of that court then In force, whieh dedared, Inter alla, tlrnt 
such rullngs would be considered "whether • * * set out especlally 
In the motion for a new trial or not." Ind. T. Ann. St 1899, p. 937, It 
was error for that court to décline to conslder tbem on the ground that 
they had not been set out wlth sufflclent détail or précision In the motion 
for a new trial In the trial court 

2. Appeal and Ekeor— Adhérence to Theoky Poksued in Triai. Couei. 

When the parties, wlth the assent of the court, unité in trylng a case 
on the theory that a partlcular matter Is withln the Issues, they will 
not be permitted to départ therefrom when the case Is brought before 
an appellate court for revIew. 

9. Masteb and Servant— Nœqliqenoe—Nonoocubbbnce of Priob AcciderT 
HO Bae to Ijability. 

In an action to reeover for Injuries produced by a hand car upon whieh 
the plaintIfC was riding, whieh was alleged to hâve been negligently per- 
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mltted by the défendant to remain out of repalr for a considérable time. 
by reason of whicti It Jumped the track and produced the injuries in 
question, the fact that it had not jumped the track before, and tliat na 
other accident had happened to It, is not an answer to the charge of nég- 
ligence or a bar to llability. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant § 216.] 

4. Négligence — Conteibutobt Négligence— Bdbdbn or Peoof— Instbuotion. 
In an action for Personal injuries where there Is a défensive plea of 
contributory négligence, an instruction that the défendant has the burden 
of provlng the plea, and is required to establish it by a prépondérance of 
the évidence, Is unobjectionable vfhen other portions of the charge make 
it plain that the truth of the plea is to be resolved according t» the pré- 
pondérance of the whole évidence, effect being given to every part of it, 
regardless of who produced it. 

[Ed. Note. — For cases in point, see Cent 01g. vol. 37, Négligence, §§ 
22Ô-234.] 

B. Mastbb and Sebvant— Assumption of Risk in Respect of Appliajîobs 
Pbovided bt Mastee. 

Primarlly, the sers'ant has a right to assume that the master wlll exer- 
cise reasonable care in provlding him with reasonably safe appllanees 
vcith whlch to do his work, and he does not assume the risk of injnry in 
eident to the master's fallure to diseharge that duty ; but this rule Is sub- 
ject to the exception that vehere an appliance provlded by the master is 
defectlve and its condition is known to the servant, or is so patent as to 
be readlly observable by him, he cannot then continue to use it wlthoui 
objection, wlthout assuming the risk of Injury incident thereto. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant, §§ 584-592. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. 0. A. 314.] 

6. Sambj— Defective Appliance— Servant Not Reqtjibed to EIxebcisb Cabe 

TO DiSCOVEB DeFBCTS. 

In deterniining whether a servant assumed the risk of Injury incident 
to his use of a détective appliance negligently furnished by the master, th<' 
true test is not whether the servant exerclsed care to discover defects, but 
v^hether they were known to him, or were so patent as to be readlly ob- 
servable by him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, Il 574-592.] 

7. SAME— INSTBUOTIONS MUST BE APPLICABLE TO EVIDENCE. 

When, in an action by a servant to recover for injuries sustalned by 
using a defectlve appliance negligently provided by the master, there is 
évidence persuasiveîy tending to show that the defects were known to 
the servant, or were so patent as to be readlly observable by him, and 
that, in thèse circumstances, he continued to use the appliance wlthout 
objection, it is error to charge, wlthout qualification, that the servant 
had a right to assume that the master had used reasonable care in pro- 
vlding a reasonably safe appliance, and that the servant had a right to 
use the appliance relying on Its safety. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant, § 1175.] 

<Syllabus by the Court) 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

For opinion below, see 6 Ind. T. 534, 98 S. W. 341. 
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Clifford L. Jackson, for plaintifif in error. 
W. H. Kornegay, for défendant in error. 

Before VAN DEVANTER and ADAMS. Circuit Judges, and RI- 
NER, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
for Personal injuries sustained by tlie plaintiff, a sectionman in the 
defendant's service, who was thrown from a moving hand car which he 
and other sectionmen were using in the line of their employment. The 
complaint charged that the défendant furnished the car for the use of 
thèse sectionmen ; that the flanges upon its wheels and its axles and 
boxing were badly worn, and one of its wheels was out of alignment ; 
that in conséquence it was inclined to jump the track; that thèse de- 
fects had existed for a considérable time and were known to the de- 
fendant, or at least would hâve been discovered by it if it had in- 
spected the car with reasonable care; that on the occasion of the ac- 
cident in question thèse defects caused the car to suddenly jump the 
track, and that the plaintiff was thereby violently thrown from the car 
to the ground and seriously injured. The answer denied that there 
had been any négligence on the part of the défendant, and alleged that 
the plaintiff's injuries were due to his own négligence. A trial re- 
sulted in a verdict and judgment for the plaintiff, and the judgment 
was thereafter affirmed by the Court of Appeals in the Indian Terri- 
tory. 6 Ind. T. 534, 98 S. W. 341. A writ of error then brought the 
case hère. 

The Court of Appeals declined to consider some of the errors as- 
signed in that court, because they had not been set out with sufficient 
détail or précision in the motion for a new trial in the trial court, not- 
withstanding the ruies of the Court of Appeals in force when that 
motion was presented and ruled upon in the trial court, as also when 
the appeal to the Court of Appeals was perfected, declared that er- 
rors, assigned as thèse were, would be considered by that court "wheth- 
er * * * set out especially in the motion for a new trial or not." 
Ind. T. Ann. St. 1899, p. 937, rule 3. In this the Court of Appeals 
erred, as we had occasion to hold in respect of a like ruling in the 
récent case of Missouri, K. & T. Ry. Co. v. Smith, 81 C. C. A. 598, 
153 Fed. 608. At the conclusion of the évidence the défendant pre- 
ferred a request for a directed verdict in its» favor, which was refused, 
and error is assigned upon this ruling. We think it was right, because 
a careful examination of the record satisfies us that the évidence and 
the inferences reasonably to be drawn from it were such as to require 
that the case be submitted to the jury. 

Error is assigned upon the refusai to give the following instruction : 

"The jury Is instructed in this case that if you flnd from the évidence that 
the liand car in question was uspd by the section crew on the section of the 
railway Company where the accident in question occurred for some montha 
prior to the time of the accident, and said haud car did not during that time 
jump the tracl£, and during said time no other accident happened to sald hand 
car, there can be no négligence attributed to tUe défendant in thl3 case because 
of the condition of said hand car." 
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We think this ruling was also right. If, as matter of fact, the hand 
car had not jumped the track, and no other accident had happened to 
it, in the course of several months' use prior to the accident in ques- 
tion, that was a matter which might be addressed to the jury as an 
argument upon the questions whether the car had been out of repair 
for any considérable time, and, if so, whether that was the cause of 
its jumping the track, and whether such an accident could reasonably 
hâve been apprehended; but it was not, as matter of law, a complète 
answer to the charge of négligence against the défendant or a bar to 
its liability. Fletcher v. Baltimore & Potomac R. R. Co., 168 U. S. 
135, 141, 18 Sup. Ct. 35, 42 L. Ed. 411 ; 2 Labatt, Master and Serv- 
ant, pp. 2273-2274. Referring to the défensive plea that the plaintifif 
had contributed to his injuries by his own négligence, the court charged 
the jury that the défendant had the burden of proving it, and was re- 
quired to establish it by a prépondérance of the évidence. Error is 
assigned upon this, and it is urged that it was calculated to make the 
jury believe that in passing upon the truth of the plea they could look 
only to the évidence produced by the défendant. The contention is 
neither tenable nor fair, because the court also said, in that connection, 
"It (meaning the défendant) may establish this (meaning the dé- 
fensive plea) either by the évidence it introduces or by the plaintiff's 
évidence." Thus it was made as plain as it well could be that the issue 
of fact presented by the plea should be resolved according to the pré- 
pondérance of the whole évidence, effect being given to every part of 
it, regardless of who produced *it. That being so, this part of the 
charge is sustained by the highest authority. Indianapolis, etc., Co. 
V. Horst, 93 U. S. 291, 298, 23 L. Ed. 898 ; Northern Pacific R. R. 
Co. V. Mares, 123 U. S. 710, 721, 8 Sup. Ct. 321, 31 L. Ed. 296. 

We come next to several assignments predicated upon instructions 
refused, and others given, bearing upon the question, whether the 
plaintiff had assumed the risk of injury incident to his continued use 
of the defective car. The Court of Appeals was of opinion that this 
défense was not available to the défendant because it was not affîrma- 
tively pleaded in the answer. But the question of pleading thus sug- 
gested was not raised upon the trial. On the contrary, as the record 
discloses, each of the parties, without objection from the other, intro- 
duced testimony addressed to the question of the plaintiff's assumption 
of the risk, both presented requests for instructions bearing thereon, 
and the court charged the jury upon that subject. We must, therefore, 
give effect to the settled rule, that when the parties, with the assent of 
the court, unité in trying a case on the theory that a particular matter 
is within the issues, they will not be permitted to départ therefrom 
when the case is brought before an appellate court for review. Ep- 
person v. Postal, etc., Co., 155 Mo. 346, 50 S. W. 795, 803, 55 S. W. 
1050 ; Central Vermont R. R. Co. v. Soper, 8 C. C. A. 341, 351, 59 
Fed. 879 ; Lesser Cotton Co. v. St. Louis, etc., Co., 52 C. C. A. 95, 
114 Fed. 133 ; Baker v. Kaiser, 61 C. C. A. 303, 126 Fed. 317 ; Chicago, 
Milwaukee & St. Paul Ry. Co. v. Voelker, 65 C. C. A. 226, 233, 129 
Fed. 522. 529, 70 L. R. A. 264 ; Cook v. Foley, 81 C. C. A. 237, 248, 152 
Fed. 41, 52; New York, etc., Co. v. Estill, 147 U. S. 591, 614, 13 Sup. 
Ct. 444, 37 L. Ed. 292 ; 2 Cyc. 670. 
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The évidence established that the plaintiff was 29 years old, that 
he had been in the defendant's service as a sectionman for about 17 
months, and that he had been using the car in question almost daily for 
4 months. There was also évidence tending persuasively to show that 
the defective condition of the car was known to him, and was so patent 
when the car was in use as to be readily observable by those who were 
using it; and that, in thèse circumstances, he continued to use it with- 
out objection up to the time of the accident. True, this évidence was 
contradicted, but a finding in accordance therewith would hâve been 
amply sustained. The rule of law to be applied in such a case, accord- 
ing to whatever may be the proper finding upon the évidence, is this : 
Primarily, the servant bas a right to assume that the master will exer- 
cise reasonable care in providing him with reasonably safe appliances 
with which to do his work, and he does not assume the risk of in jury 
incident to the master's failure to discharge that duty; but this rule 
is subject to the exception that where an appliance provided by the 
master is defective and its condition is known to the servant, or is so 
patent as to be readily observable by him, he cannot then continue to 
use it without objection, without assuming the risk of injury incident 
thereto. Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, 191 U. 
S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96. It is in view of the évidence 
and the law as hère stated that the assignments last mentioned must 
be considered. 

The défendant preferred two requests for instructions, each of 
which declared, inter alia, that if, by.the exercise of reasonable care, 
the plaintifï "could hâve discovered" the defective condition of the 
car, he should be held to bave assumed the risk. Both were denied, 
and rightly so ; for the true test in such cases is not whether the serv- 
ant exercised care to discover defects, but whether they were known 
to him, or were so patent as to be readily observable by him. Texas & 
Pacific Ry. Co. v. Archibald, 170 U. S. 665, 671, 18 Sup. Ct. 777, 40 
L. Ed. 1188 ; Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, supra. 

At the request of the plaintifï, and over the objection and exception 
of the défendant, the court, without any qualification thereof, incor- 
porated the following in its charge : 

"Plaintiff had a rlght to rest on the assumption that the hand car In ques- 
tion was free from defects discoverable by proper inspection;" and also: "H& 
liad a right to assume that the défendant had used reasonable care to fur- 
nish a safe hand car, and to deal with the hand car relying on the fact that 
it was safe." 

This portion of the charge was properly subject to objection, for it 
so stated and repeated the primaryrule before mentioned as to convey 
the impression that it was absolute, and not subject to any exception; 
and this in a case where there was évidence tending persuasively to 
show that it fell within the exception to the rule, and where the de- 
fendant in varions ways indicated that it was relying upon the excep- 
tion. In other words, it left out of view, and was well calculated to 
cause the jury to disregard, important évidence which it was their duty 
to consider in forming their verdict. Smith v. Condry, 1 How. 28, 35, 
11 L. Ed. 35; Rhett v. Poe, 2 How. 457, 483, 11 L. Ed. 338; Adams 
v. Roberts, 2 How. 486, 496, 11 L. Ed. 349; Ranney v. Barlow, 118 
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U. s. 207, 215, 5 Sup. Ct. 104, 28 L. Ed. 662. And the objection was 
not merely that there was a failure to instruct upon a particular point, 
but that, in view of the évidence to be considered, there was a preju- 
dicial misdirection. Hickory v. United States, 151 U. S. 303, 316, 
317. 14 Sup. Ct. 334, 38 L. Ed. 170; Ranney v. Barlow, supra. 

For the errors noticed herein, the judgments of both courts are re- 
versed, with a direction to grant a new trial. 



In re KINGSTON REAI/TY CO. 
(Circuit Court of Appeals, Second Circuit. February 17, 1908.) 

No. 209. 

1. BANKEUPTCY— COEPOBATIONS— SUSCEPTIBILITT— NaTUKE OF BUSINESS. 

The susceptibllity of a corporation to bankruptcy dépends on tlie busi- 
ness It actually transaets, and not on tlie business It is empowered by 
charter to do. 

[Ed. Note. — What persons are subject to banliruptcy law, see note to 
Mattoon Nat Banlc v. First Nat. Banli, 42 C. C. A. 4.] 

2. SAME— "MANUFACTUEING"— CONSTBUCTION OF HOTJSES. 

A corporation engaged in constructlng houses on its own land was not 
subject to adjudication as a baulirupt under Banlcr. Act July 1, 1898, 
c. 541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), as amended by 
Act Feb. 5, 1903, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1025), au- 
thorizlng an adjudication against a corporation engaged principally in 
"manufacturing," the term "manufacturing" being used In Its ordinary 
meaning, viz., the maklng of articles of eCommerce ordlnarily the subject 
of bargain and sale, which does not include building or construction. 

8. Same—"Teading"— "Mercantile Puesuits." 

A corporation engaged in buying and selUng Improved and unimproved 
real estate is nelther engaged in "trading," nor "mercantile pursuits," with- 
In Banlcr. Act July 1, 1898, c. 541, S 4b, 30 Stat. 547 (U. S. Comp. St. 1901, 
p. 3423), as amended by Act Feb. 5, 1903, c. 487, 82 Stat 797 (U. S. Comp. 
St. Supp. 1907, p. 1025), authorizlng adjudication in banliruptcy against 
a corporation so engaged, the term "trading" being used to indicate the 
business of buying merchandise or goods or chattels to sell again for profit, 
and the words "mercantile pursuits" as having to do wlth trade or com- 
merce of or pertaining to merchants or the traffic carried on by merchants 
in commercial transactions, the buying and selling of goods or merchan- 
dise or dealing in the purchase and sale of commodltles habltually as a 
business, nelther term being sufficient to Include a dealer in land. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, p. 
7053 ; vol. 5, pp. 4477, 4478.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

For opinion below, see 157 Fed. 299. 

W. H. Hamilton (Norman C. Conklin, of counsel), for appellant. 
Beattys & Lamb (G. D. Beattys, of counsel), for appellee. 
Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The only question presented upon this ap- 
peal is whether this corporation — the Kingston Realty Company — 
prior to the institution of thèse proceedings was engaged principally 
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in manufacturing, trading, and mercantile pursuits, and so is within 
the following provision of the bankrupt law : 

" * • * any corporation engagea princlpally In manufacturing, trading, 
printlng, publishing, minlng, or mercantile pursuits, owlug debts to the amovint 
of one thousand dollars or over may be adjudlcated an involuntary bank- 
rupt." Section 4b, Act July 1, 1898, c. 541, 30 Stat. 547 (D. S. Comp. St. 1901, 
p. 3423), as amended by Act Feb, 5, 1903, C. 487, 32 Stat 797 (U. S. Oomp. 
St. Supp. 1907, p. 1025). 

The certificate of incorporation of tliis company stated: 

"ïbe purposes for whlch It Is formed are the purchasing, holding, Im- 
proving by gi-ading, paving, sewering, and construction of houses and other 
buildings, and the selling and leasing of real esta te." 

It is true that "the susceptibility to bankruptcy of a corporation 
does not dépend upon its charter." Matter of Quimby (D. C.) 12r 
Fed. 139, quoted with approval by this court in Re Const. & Dry Dock 
Co., 130 Fed. 447, 64 C. C. A. 648. Whether it can be adjudged a 
bankrupt dépends upon what it actually does, not what it is empower- 
ed to do. 

The principal assets of the Kingston Realty Company are real es- 
tate, and it carried on a business amounting to $10,000,000 in three 
years, the gênerai nature of which was as follows : It acquired many 
parcels of real estate, and improved thern by the érection of buildings 
and otherwise. When improved it sold them and purchased other par- 
cels which it likewise improved. It held some of its property and 
leased it. Sometimes it sold the vacant lots which it acquired. It pur- 
chased large amounts of materials for its buildings. It operated win- 
dow frame factories and stone crushing and concrète making plants, 
most of the products of virhich it used in its opérations. Some of its 
products, however, were sold to outside parties, and it sometimes 
bought and sold building materials. It operated a city hôtel which it 
owned, and had at one time operated a summer hôtel. But it did not 
appear that thèse last dealings were of magnitude as compared with 
the real estate opérations. The principal business of the corporation, 
thèrefore, was that stated in its certificate of incorporation, although 
it engaged in some incidental, and possibly ultra vires, transactions. 
Its président, who was called in the bankruptcy proceedings testified: 

"Q. Wasn't Its principal business set fortli In its articles of incorporation? 
A. Its principal business Is set forth, and no doubt its principal business was 
that; but then it dld lots of other business besides." 

The corporation was a real estate company. Apparently it was 
not engaged in manufacturing or in trading or mercantile pursuits. 
One of thèse two propositions must then be established before the 
bankrupt law can possibly apply : (1) Building houses is manufactur- 
ing. (3) Dealing in real estate is trading or a mercantile pursuit. 
And even if one of thèse propositions be established, the basis for ap- 
portioning the business and determining what particular branch the 
corporation was principally engaged in is not obvious. But we need 
not consider that question unless and until it is reached. 

Is the building of houses manufacturing? It strains the term to so 
use :t. Goods, wares, and merchandise are manufactured ; houses 
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are constructed. Houses are real estate. They are not articles of com- 
merce, and the term "manufacturing" as used in the statute does not 
apply to their construction. "The distinction would seem to run along 
the line of those articles which are more or less fixed in place, and not 
ordinarily the subjects of bargain and sale as articles of commerce, 
as contradistinguished from those which are movable and ordinarily 
regarded as subjects of sale and manual transfer — articles of trade in 
the common course of mercantile business." Columbia Iron Works 
V. National Lead Co. (Court of Appeals, Sixth Circuit) 127 Fed. 99, 
103, 62 C. C. A. 99, 102, 64 L. R. A. 645. If this corporation had been 
engaged in constructing houses upon other persons' land instead of 
upon its own, there might possibly be more ground for claiming that 
the statute applies. But it is held that construction companies are 
not engaged in manufacturing. Thus, in Butt v. MacNicho! Const. 
Co., 140 Fed. 840, 842, 72 C. C. A. 252, the Court of Appeals for the 
Fourth Circuit said : 

"It is commonly understood that corporations engaged in erecting houses 
and otiier buildings whicli require ttie raw material to be sawed, planed, 
fitted, and put together are construction, and not manufacturing, companies." 

And in Re T. E. Hill Company, 148 Fed. 832, 834, 78 C. C. A. 
522, the Court of Appeals for the Êighth Circuit said : 

"It (the corporation) was of the class commonly Isnown as 'construction 
companies,' and not wlthin the usual définition of a manufacturer — namely, 
one 'engaged in the manufacture for sale of articles of commerce.* " 

The second inquiry is whether dealing in real estate — the buying 
and selling of improved and unimproved properties — is either trading 
or a mercantile pursuit within the meaning of the statute. The words 
"mercantile pursuits" hâve in genei^al a slightly broader significance 
than the term "trading." Trading is a mercantile pursuit; but ail 
mercantile pursuits may not involve trading. But with respect to 
the présent case the terms hâve practically the same meaning. If the 
buying and selling of real estate does not constitute trading, it does 
not constitute a mercantile pursuit. The distinction between thèse 
terms and their meanings as used in the bankrupt law is clearly stated 
by Judge Brovi^n, in this circuit, in Re N. Y. & W. Water Co. (D. C.) 
98 Fed. 711, at page 713 : 

"In Bout. law Dict. a trader is delîned as 'one who malies it hls business 
to buy merchandise or goods or chatte] s, and to sell the same for the purpose 
of making a profit.' Blaclî, Law Dict. says: 'One whose business is to buy 
and sell merchandise or any class of goods deriving a profit from his dealings' ; 
and the weight of authority seems to be, that the proper description of the 
business of a trader includes both buying and selling, either goods or mer- 
chandise, or other goods ordinarily the subject of trafflc. • • * The words 
'mercantile pursuits' may hâve a little broader signification than 'trading." 
'Mercantile' is defined by the Oentury Dictlonary as having to do with trade 
or commerce; of or pertainlng to merchants, or the traffic carrled on by 
merchants ; trading ; commercial. It slgnlfled for the most part, the same 
thing as the word 'trading' ; and by 'mercantile pursuits' Is meant the buying 
and selling of goods or merchandise, or dealing in the purchase and sale of 
commodities, and that too not occasionally or incidentally, but habltually as 
a business. » • * Thèse terms are restrlcted also to dealings In merchan- 
dise, goods, or chattels, the ordinary subjects of commerce." 
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And in Re United States Hotel Co., 134 Fed. 236, 67 C. C. A. 154, 
68 L. R. A. 588, the Court of Appeals of the Sixth Circuit gives prac- 
tically the same définitions: 

"In the ordlnary meaning of the term, 'a trader Is one who makes it his 
business to buy merchandlse or goods or chattels and to sell same for the pur- 
pose of maklng a profit.* 2 Bouv. Law Dlct 741. In Black's Law Dlct a 
trader is sald to be 'one whose business Is to buy and sell merchandlse or 
any class of goods, deriving a profit from his dealings.' That one engaged 
prlncipally in 'trading' is one whose chief business is to buy and sell for profit 
goods and chattels is well settled." 

See, also. In re Pacific Coast Warehouse Co. (D. C.) 123 Fed. 749. 

It will be observed that the same distinction between real and Per- 
sonal property involyed in defining the term "manufacturing" arises 
in interpreting the terms "trading" and "mercantile pursuits." Deal- 
ing in articles of commerce — goods and merchandise — alone consti- 
tutes trading or a mercantile pursuit as those terms are used in the 
statute. A dealer in land is neither a trader nor a merchant. 

For thèse reasons, we hold that this real estate corporation did not 
belong to the classes of corporations enumerated in the bankrupt law 
as subject to adjudication in bankruptcy. 

The décision of the District Court is reversed, with costs. 



ALTONWOOD PARK CO. OF NEW YORK v. GWTNNH. 
(Circuit Court of Appeals, Second Circuit. March 10, 1908.) 

No. 175. 

1. BaNKRUPTCT— OOEPOEATIONS SUBJECt TO ACT— REAL BSTATB COMPAKT. 

A real estate company, the principal business of which Is the holding 
of undeveloped real estate, is not one of the classes of corporations enu- 
merated in Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat 547 (U. S. Comp. 
St. 1901, p. 3423), and is not subject to adjudication as a bankrupt 

[Ed. Note. — What persons are subject to bankruptcy law, see note to 
Mattoon Nat. Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. Same— PETITION to Vacatb Adjudication— Standing of Cbeditor to File. 

The fact that a credltor of a corporation whIch had been adjudicated 
a bankrupt in a pétition to vacate such adjudication on the ground that 
the corporation was not subject to the act, in the erroneous belief that 
the question raised was jurisdictional, stated that he appeared specially 
wlthout submitting himself to the jurisdietion of the court is immaterial, 
and affords no ground for the refusai of the court to conslder his pétition 
on the merlts. 

3. Same— Lâches. 

A créditer who filed a pétition to vacate an adjudication In bankruptcy 
six weeks after he received notice of the adjudication was not chargeable 
with lâches which would defeat his right to be heard where no Interven- 
ing rights were prejudiced by the delay. 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

Morris H. Beal (E. J. Nathan, of counsel), for petitioner. 
J. J. Adams, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 
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NOYES, Circuit Judge. The Altonwood Park Company, a cor- 
poration organized under the laws of the state of New York, was a<l- 
judicated a bankrupt. The petitioner, a creditor, filed an application 
praying that the adjudication should be vacated because the corpora- 
tion was not subject to be adjudicated a bankrupt. The District Court 
denied this pétition, and the matter cornes hère for review. 

The principal business of the corporation was the holding of un- 
developed real estate. It was a real estate company and did not corne 
within the provisions of the bankruptcy law. Matter of Kingston 
Realty Co. (decided by this court at the présent session) 16C Fed. 445. 
But while the corporation was erroneously adjudicated a bankrupt it 
is urged that the adjudication should not be set aside because : (1) In 
his application for the vacation of the adjudication the petitioner stated 
that he appeared specially, and did not submit himself to the juris- 
diction of the court. (2) The petitioner was guilty of lâches. 

The petitioner evidently thought that he was raising a jurisdictional 
question and endeavored to protect himself from acquiescing in the 
jurisdiction of the court. But the question was not one of jurisdiction 
at ail. The District Court had jurisdiction of the parties and of the 
subject-matter. It was for it to détermine, whether the business of the 
corporation was such as to bring it within that class of corporations 
subject to adjudication in bankruptcy. Its judgment was erroneous, 
but it had power to make it. Still we think the limited appearance — 
made upon a mistaken conception of the law — no ground for failing 
to grant the relief prayed for. The petitioner expressly submitted the 
substantial matter — the validity of the adjudication — to the détermina- 
tion of the court. The décision upon this question in his favor would 
end the bankruptcy proceedings. If there are to be no further proceed- 
ings, it is immaterial that he be tried to keep out of them. 

The second question is whether the petitioner was guilty of lâches. 
While the adjudication was made March 28, 1907, it does not appear 
that the petitioner was notified of the proceedings until about June 
14, 1907. The order to show cause upon the petitioner's application 
was entered August 2, 1907. It does not appear that there are any 
intervening rights, and we think the delay shown quite insufficient to 
constitute such lâches as should debar a creditor from showing that 
the whole bankruptcy proceedings were invalid. 

The order of the District Court is reversed with costs. 



UNITED STATES v. DIECKERHOFF, RAFFTvOER & 00. 

(Circuit Court of Appeals, Second Circuit January 7, 1908.) 

No. 108 (4,152). 

OUSTOMS DUTTES— CtrASSIFICATION— BNTIBETIES— FUENISHED NbEDUS CaSKS 
— COVEEINGS — "COVEEINGS OF NeEDLES." 

Paper articles, resembling pocketbooks In outward appearance, contaln- 
ed pockets fllled wlth needles, and they were completed structures before 
tbe needles were added. Held, that they were not dutiable as eoverlngs 
of the needles, under Oustoms Administrative Act June 10, 1890, c. 40^, 
S 19, 26 Stat. 139 (U. S. Oomp. St. 1901, p. 1924), nor dutiable as entireties 
160 F.— 29 
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composed o( paper and métal (needles), but that they and the needles they 
contained should be classlfled separately, as though Imported Inde- 
pendently. 

2. ArPlEAI. AHD BeBOB— ASSIGNMENT OF BEKORS— OMISSION. 

On appeal from the Circuit Court It appeared that the appellee had 
been entltled to relief différent from that decreed by that court. Held 
that, as the point had not been ralsed, the judgment of the Circuit Court 
must be afflrmed, though incorrect 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court reversing a décision of the Board of General Appraisers (G. 
A. 6,220; T. D. 26,887), which sustained the action of the collector 
in assessing duty upon certain articles imported under the tarifï act 
of 1897. 

For décision below, see 151 Fed. 957. 

J. Osgood Nichols, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importera. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise consists of books 
or cases made of paper, resembling card cases or pocketbooks in 
outward appearance. When opened, they disclose a succession of 
flat pockets, with flaps and with lettering and figures indicating in 
which particular pocket and in which part of each pocket needles of 
différent class and size are to be placed. In each particular com- 
partment, laid flat and neatly side by side, are placed the needles of 
the class and size which the lettering opposite that compartment 
calls for. The collector ascertained the value of both the case and 
the contents, and upon the total aggregate valuation assessed duty 
at the rate of 45 per cent, ad valorem, as "articles or wares not spe- 
cially provided for in this act, composed v'hoUy or in part of iron, 
Steel * * * or other métal" under Act July 24, 1897, c. 11, § 1, 
Schedule C, par. 193, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645). 
Needles are on the free Hst: "Par. 630. Needles, hand sewing, and 
darning" — and the importers' protest claimed that the whole arti- 
cle, case and contents together, should be admitted free under that 
paragraph. It was also claimed, in the alternative, that they were 
dutiable under section 6, either as a nonenumerated unmanufac- 
tured article at 10 per cent, or as "article manufactured, in whole 
or in part, not provided for in the act," at 20 per cent. Of the 
claims raised before the General Appraisers that board said: 

"The testlmony Is practlcally unanimous to the efCect that the articles hâve 
been known in commerce and hâve been bought and sold for many years, and 
that they hâve always been handled as entiretles and called by the name 
'needle cases' or 'needle books.' The claim of the Importers seems to be 
that, Inasmuch as the cases or books are the usual covering for needles in 
Buch quantltles, sald books or cases are free of duty as the usual coverlngs 
of free goods. Some force is added to this contention by the fact, which w© 
find, that the same number and assortment of needles whleh are contained 
In the cheaper varletles of thèse paper cases or books cost no more in sald 
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csises than an eqnal number of needles packed In the famlUar black paper 
pack«ts, 25 to a packet, would cost. No question Is ralsed as to black paper 
packets, whlch are admittedly free of duty a» the usual covering of hand 
sewing needles." 

The board sustained the collector on the ground that "the component 
material of chief value is métal," . stating that they were concluded 
in respect to the question raised by the décisions of the Circuit Court 
of the Third Circuit in Wanamaker v. Cooper (C. C.) 69 Fed. 465, 
and of this court in U. S. v. Mathews, 78 Fed. 345, 34 C. C. A. 127. 
There seems to be some misapprehension of the scope of our décision 
in the case last cited. The only question before us was whether the 
cases were usual coverings of the needles, and therefore, under section 
19 of the customs administrative act (Act June 10, 1890, c. 407, 26 Stat. 
139 [U. S. Comp. St. 1901, p. 1924]), were free of duty. We held 
that: 

"While the cases cover needles, and whlle the articles are extensively Im- 
ported, the books are more than coverings, and are not designed to be used 
in the ordinary transportatlon of needles. They are ornamental articles, de- 
signed to be used and sold as such, and are properly described as furnished 
needle cases. A description of them as coverings for needles conveys an In- 
adéquate idea of the marchandise." 

The propriety of considering case and contents as a unitary article 
composed in part of métal was not passed upon in that opinion, be- 
cause it was not raised. It appears from inspection of the sample that 
the case was a fully completed structure before the needles were stow- 
ed in it. It was a case or book designed for and adapted to the holding 
of needles. After the user has worn out or lost the assortment of 
needles which it originally held, he can still use it as a réceptacle for 
other needles. The case itself is composed of paper, and the suggestion 
that, when needles are stored in it, it becomes an article composed 
in part of métal, seems about as reasonable as would be the proposi- 
tion that a square pasteboard box becomes an article composed in 
part of rubber when it is fiUed with rubber bands. It would seem 
that thèse cases are properly dutiable under paragraph 407 as manu- 
factures of paper, not specially provided for (unless they are covered 
by some other clause in the paper schedule), while the needles which 
they hold are entitled to free entry; but we cannot direct such a dis- 
position of the case at bar, because the importers did not raise this 
point in their protest and hâve not appealed from the décision of the 
Circuit Court. It is suiïicient now to décide that the government is 
not entitled to a reversai on the theory that case and contents together 
constitute an "article composed in part of métal." 

The décision of the Circuit Court is afïirmed. 
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TEXAS & P. Rï. CO. V. BOURMAN. 

(Circuit Court of Appeals, Fifth Circuit. March 6, 1907.) 

No. 1,562. 

TBiAt—lNSTBUCTioNS— Refusai of Requests. 

The charge of the court In an action trled by stipulation on the évi- 
dence taken on a former trial held to hâve fully and eorrectly submltted 
the proper Issues to the jury and to hâve justifled the coxirt In refusing 
requests made by the défendant. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trial, §§ 651-659.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Charles P. Cocke, for plaintiff in error. 

A. E. Livaudais and Albert Voorhies, for défendant in error. 

Before McCORMICK and SHEI.BY, Circuit ludges. and NEW- 
MAN, District Judge. 

PER CURIAM. This case was twice tried in the court helow. On 
the first hearing, April 22, 1904, at the close of the testimony, a motion 
was made by the counsel for the défendant to hâve the court direct 
the jury to find a verdict for the défendant. The court thereupon 
heard argument from the counsel for both parties, and upon considéra- 
tion thereof granted the motion of the défendant, and a verdict and 
judgment duly followed. The plaintiff duly moved for a new trial 
(April 23, 1904), on which an order was entered that the défendant do 
show cause on the 30th of April, 1904, why a new trial should not be 
granted, and that the matter be continued for hearing at the foUow- 
ing term, at the same time filing with the record an opinion, which is, 
in its material parts, as follows : 

"Thls matter belng before me on motion for a new trial, I hâve carefully 
read the évidence, and agaln consldered the law applicable to the case. It 
appears from the évidence that the plaintiff and other employés of the de- 
fendant, belng under the control of a foreman, boarded the 'Cannon Bail' 
train at Davis, In order to return to Waggaman ; that the conductor hitend- 
ed to stop the train at Waggaman to put o£C the men, but that thls Intention 
was not conveyed to plaintiff or hls fellow laborers; that the plaintiff be- 
lieved the train would only 'slow up' at Waggaman, and that he was then to 
jump off; that on former occasions plaintiff and others had jumped ofif at 
that place under the same clrcumstances, and bnew that that partlcular train 
never stopped there, but only 'slowed up' to take the mail ; that, whlle the 
foreman did not speclflcally order the plaintiff to jump off, he did tell hlm 
and the other man, 'Throw off your tools and let us get off ;' and that under 
the clrcumstances plaintiff, not having been told that the train was going 
to stop, may well hâve understood, as he says he did, that the train would 
only 'slow up,' and that he was to jump off. After the train had slackened, 
he jumped off and was Injured. The motion to direct a verdict for défendant 
was virtually based on two propositions: (1) That the Injury was caused by 
the plaintiff's own négligent act, or by a risk incident to the employment and 
assumed by hlm ; (2) That In any event the injury was due to, or caused by, 
the négligence of the plaintiff's fellow servants, meaning the foreman, the 
conductor, or engineer, or ail of them." 
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Hère the trial judge cites authorities, and thereafter proceeds : 

"The question, therefore, Is whether in the Instant case the plaintlff Is de- 
barred by the doctrine of 'fellow servants,' and whether the matters of con- 
tributory négligence and assumptlon of risk should! not hâve been left to the 
jury. The court desires reargument on those points, and the case will be re- 
Btored to the trial docket for such purpose." 

On June 22, 1904, this minute appears : 

"Thls cause having been heretofore argued and submitted to the court upon 
the motion of plaintiff for a new trial, It Is now ordered, for the reasons as- 
slgned In the wrltten opinion filed this day, that the case be restored to the 
trial docket for reargument" 

The record further shows that on February 6, 1905, the following 
minute entry was made : 

"This cause came on to be heard at a former day upon the rule of plaintlff 
for a new trial herein, and after hearlng further arguments from counsel 
for the respective parties the court took the same under advisement. On con- 
sidération thereof it is ordered that a new trial be granted herein, and that 
the verdict heretofore rendered In this cause be set aside." 

The record shows that on February 23, 1905, it was stipulated by 
counsel for the respective parties that the new trial granted should be 
had upon the testimony taken stenographically on the former trial. 
On March 13, 1906, the cause being the second time on trial, the court 
refused the charges requested by the défendant, giving as the reasons 
that the gênerai charge is sufficient for ail the purposes of the case. 
It is unnecessary to recite the gênerai charge. We hâve examined it 
with care, and we hâve examined ail the testimony with diligence, and 
we concur in the opinion of the trial judge that the gênerai charge 
fully and correctly submitted the proper issues to the jury. 

It follows that the judgment should be affirmed ; and it is so ordered. 



THE HERCULES. 
(Circuit Court of Appeals, Second Circuit. March 10, 1908.) 

No. 192. 

TOWAGE— SiNKINO OF TOW BY ICE— LiI.\BILITY OF TUG. 

A tug held llable for the loss of a barge In tow which sank from Injury 
by lee, on the ground that, when the tug dropped the barge to break the 
way through an ice fleld extending out from the dock where she was to be 
berthed, she was left with such way on as to carry her against the Ice 
fleld with such force as to break a hole through her planking. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Towage, |§ 11-23.J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree in favor of the libelant entered June 15, 
1907, awarding $1,335 against the claimant, as owner of the tug Her- 
cules, for negligently towing the libelant's boat Darwin into the ice at 
Bay Ridge, South Brooklyn. 
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Amos Van Etten, for appellant. 
Martin A. Ryan, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The testimony warrants the foUowing con- 
clusions : 

First. The Darwin was in a seaworthy condition when taken in tow 
by the Hercules at the Hoboken coal docks. 

Second. She was not injured on the journey to South Brooklyn, a 
distance of six or seven miles. There was floating ice in the North 
River but there is no évidence that it struck the Darwin. From the 
Battery to Bay Ridge there was clear water. 

Third. The contention that the in jury which caused the Darwin to 
sink was received on the journey down is based wholly upon inference 
and is inconsistent with the undisputed fact that no leak was discovered 
during the two hours and a half that she was being towed. 

Fourth. At Sixty-Fifth street, which was the destination of the boat, 
there was a field of solid ice extending 150 yards from the shore 
through which it was necessary for the tug to break a passage before 
she could dock the Darwin. 

Fifth. While the tug was engaged in this occupation the Darwin was 
left alone in clear water from 60 to 300 feet from the edge of the ice 
field. That she actually struck the ice field is conceded on ail sides, and 
very soon thereafter — within two minutes the captain says — the leak 
was discovered and the signal for assistance was given. 

Sixth. The Darwin was heavily loaded, she had a freeboard of only 
18 inches and there was very little wind. It would seem highly im- 
probable, if the tug had brought the Darwin to a standstill, that she 
could hâve drifted 60 feet, or 300 feet, with sufficient force to break a 
hole 10 by 12 inches in size through her planking. 

Seventh. The inference seems clear that when the tug left the Dar- 
win in an absolutely helpless position, the latter had on sufficient way 
to carry her into the ice with force enough to cause the injury. The 
District Judge so found and there seems to be no other plausible solu- 
tion of the problem. 

If the Darwin had received a wound 10 by 12 inches on the way down 
to the Battery it is apparent that it would hâve manifested itself on the 
journey to Bay Ridge. The wound could not hâve been inflicted after 
leaving the Battery for the reason that no ice was encountered there- 
after. We are unable to say from the testimony what was the thickness 
of the solid ice into which the Darwin sheered, or what was her size 
and construction, or what was the exact location of the wound — wheth- 
er on the port side near the bow or on the port side of the bow. Posi- 
tive proof on thèse questions would hâve aided the court materially in 
locating the blâme for the injury. 

On the record as presented we are unable to say that the finding of 
the District Judge, who saw and heard the witnesses, is against the 
weight of évidence. 

The decree is affirmed, with interest and costs. 
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UNITED STATES v. LIQUID CAUBONIC 00. 
(Circuit Court of Appeals, Second Circuit. March 10, 1908.) 
No. 178 (4,245). 
OusTOMS DUTIE9— Classification— "TUBE8"— G AS Cixindees— "Steel Tubes 

FiNISHED." 

The provision In Tarif! Act July 24, 1897, c. 11, § 1, Schedule O, par. 
152, 30 Stat 163 (U. S. Oomp. St. 1901, p. 1641), for "steel tubes, flnlshed," 
Includcs bottle-shaped vessels of steel, whieh are used In the transporta- 
tlon of gas and are about four feet long and eight inches In diameter, 
wlth one enâ permanently closed and the other tapered to a neek. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

There was no opinion below. The Circuit Court afflrmed a décision by the 
Board of United States General Appraisers (G. A. 6,345 ; T. D. 27,295), whlch 
had reversed the assessment of duty by the collector of customs at the port of 
New Tork. The facts of the case appear from the foUowlng extract from the 
opinion filed by the Board of General Appraisera: 

"Ficher, General Appralser. The merchandlse Involved in thèse two pro- 
tests is described on the respective involces as 'steel cylinders.' Duty was as- 
sessed thereon at the rate of 45 per cent, ad valorem under the provisions of 
Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 167 (U. S. 
Oomp. St. 1901, p. 1645) ; and the Importers now clalm that the articles are 
'tubes,' dutiable properlv at 35 per cent, under paragraph 152 of sald act (30 
Stat. 163 [U. S. Comp. St 1901, p. 1641]), which reads as follows: '152. Lap 
vvelded, butt welded, seamed or Jointed iron or steel boiler tubes, pipes, flues 
or atays, not thinner than number sixteen wlre gauge, two cents per pound : 
welded cylindrlcal furnaces, made from plate métal, two and one-half cents 
per pound; ail other iron or steel tubes, flnlshed, not speclally provlded for 
in this act, thirty-flve per centum ad valorem.' • * * The importers of 
the goods covered by protest 179,518, in a letter dated November 1, 1905, whlch 
is a part of the record, expressly walved thelr right to put in testimony, and 
submitted thelr protest for considération, referring to T. D. 22,716, in which 
thè Treasury Department announced its acquiescence in the décision of the 
Circuit Court of Appeal s in Downing's Case, 103 Fed. 1005, 44 C. C. A. 686, 
affirming wlthout opinion Downing v. U. S. (C. O.) 99 Fed. 423, and to G. A. 
4,898 (T. D. 22,932), a board décision following the judicial rullngs above. 
As the government desired to introduce some testimony, the case was set for 
hearlng on February 20, 1906, and a number of wltnesses were examined. 
* • * 

"The goods are bottle-shaped vessels of steel, about four feet In length and 
eight Inches in diameter, wlth a steel cap fltted over and shrunk on one 
end, thus permanently closing It, and wlth the other end tapered to a neek. 
There Is a thread eut on the outside of this neek for the purpose of screwlng 
on a cap for the protection of the contents of the cyllnder, and on the Inside 
of the neek for the purpose of a valve connection. The articles are used for 
transporting earbonic acid gas, wlth whlch they are filled at a very hlgh pres- 
sure. As bas been sald, no testimony was Introduced by the importera; but 
the wltnesses for the government, ten In number, were evldently well quallfled, 
and thelr testimony as to the method of manufacturlng the cylinders may be 
accepted as accurate. According to thèse wltnesses there are two methods. 
ïn the flrst, a seamless tube of the required length is taken, and one end is 
drawn in and welded to a hemispherlcal shape ; and the other end is 'neeked 
down' to a bottle-neck shai», leavlng an orifice for the insertion of a valve, 
as above referred to. In the other process a flat plate is sheared into a dr- 
eular form, and then placed over a clrcular die, whlch Is forced down upon 
the plate, causing It to assume a cup or bucket-llke form. The cup Is then 
placed in the end of a round mandril wlth a spherical end, and mandril 
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and cup are then forced through a séries of clrcular dies, elongatlng the cap 
and reâucing the thickness of the latéral walls, but preserving the original 
thlckness of the materlal in the spherical end. The other end is then necked 
as described in the prevlous process. It would appear to one approachlng thia 
question de novo, and with only common understanding to guide hlm, that 
nelther one of thèse proeesses produees tubes, but rather that the products of 
the process flrst described are articles made from tubes, while those made by 
the second process were stopped just short of the stage of manufacture where 
they would hâve become tubes. The witnesses were unanlmous and emphatic 
in thelr déclaration that thèse gas holders are not tubes withln the under- 
standing of anybody; and that this pronouncement Is in accord with ordl- 
nary usage of words Is signally corroborated by évidence from the Importers 
themselves, as exhlblted by the bills of lading, entries, and invoices, vs^hich ail 
deslgnate the goods as steel cyllnders, and particularly by a copy of the pro- 
testants' own catalogue, that was admltted in évidence and which throughout 
Invarlably refers to the articles as drums or cylinders, never as tubes. 

"If the question raised by this protest 179,518 were before us for the flrst 
tlme, we hâve no hésitation in saying that we should reach a conclusion ad- 
verse to the contention set up by the importers. We feel, however, that we are 
concluded In the considération of the question by the décision In the Dovraiing 
Case, supra. The goods are practically allke, and while, in the présent case, 
the govemment haa Introduced much and satisfactory tesitimony that the 
term 'tubes' does not include thèse gas cyllnders, It is also true that there 
was testlmony to the same efCect in the case passed on by the court, althongh 
the flve-Une opinion of Wheeler, J., reversing G. A. 3,362 (T. D. 17,571), fails 
to disclose the character of the impression made on the judiclal mlnd by the 
testlmony presented by the record, which comprised over 100 printed pages. 
Protest 179,518 la therefore sustained, and the décision of the coUector there- 
on reversed." * • • 

D. Frank Lloyd, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The Board of General Appraisers has found that 
thèse importations are practically like those which were before this 
court in U. S. v. Downing, 105 Fed. 1005, 44 C. C. A. 686. The tes- 
timony in both cases is substantially the same, and we see no reason 
to modify our former ruling. 

Décision of the Circuit Court is affirmed. 



UNITED STATES v. DAVIBS. 

DAVIES V. UNITED STATES. 

(Circuit Cîourt of Appeals, Pifth Circuit Marcli 4, 1908.) 

No. 1,898 (1,885). 

OUSTOMS DtTTIES — CLASSirlCATlOH — "WASTE" BAGGIRG — "CoVEBINO" — 

"Rags." 

Selected pièces of seeond-hand jute bagging, Intended for patehlng the 
coverlng of cotton baies, are not "bagging for cotton, gunny doth, and 
slmilar fabrics, sultable for coverlng cotton," under Tariffi Act July 24, 
1897, c. 11, § 1, Sehedule J, par. 344, 30 Stat. 181 (U. S. Comp. St. 1901, 
p. 1663), nor "rags," under section 2, Free List, par. 648, 30 Stat. 201 
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(U. s. Comp. St. 1901, p. 1687) but are dutlable as "waste" under section 
1, Schedule N, par. 463, 30 Stat. 194 (D. S. Comp St. 1901, p. 1679). 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 
5899; vol. 8, pp. 7408, 7777.] 

Cross-Appeals from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

There was no opinion below. The Circuit Court reversed a décision by the 
Board of United States General Appraisers (G. A. 6,431 ; T. D. 27,586), whlch 
had aflarmed the assessment of duty by the collecter of customs at the port 
of New Orléans on Importations by Frank Davles. The material in controversy 
was classifled under the provision in Tariff Àct July 24, 1897, c. 11, { 1, 
Schedule J, par. 344, 30 Stat. 181 (U. S. Comp. St. 1901, p. 1663), for "bagglng 
for cotton, gunny cloth, and simllar fabrics, sultable for covering cotton," at 
the rate "per square yard" there provlded for such merchandlse. The Im- 
porter contended for classlflcation elther under paragraph 463, relating to 
"waste, not speclally provlded for," or under paragraph 648, as "rags." Thèse 
contentions having been overruled, the Importer appealed to the Circuit Court, 
maklng the same contentions. That tribunal sustalned the flrst contention — 
that the material was dutlable as waste under paragraph 463. From this 
décision both sldes appealed, the importer contending for free entry under 
paragraph 648 (rags), and the government for the correctness of the assess- 
ment made by the collecter. 
The merchandlse Is described as foUows in the opinion of the board: 
"DE VRIES, General Appraiser. In thls case it satlsfactorlly appears from 
the record and the admissions of the importer hlmself that the importations 
consist in thelr entlrety of selected pièces of bagglng, ail of hlgh grade, of 
measurable dimensions, and every one serviceable for use In patching cotton 
baies. A close examlnatlon of each baie was made. Bach pièce was segre- 
gated and measured, the exact dimensions of the importations calculated, and 
each and every pièce was found to be suitable for patching cotton baies as they 
went to the eompressor ; the smaller pièces being used to cover over the cuts 
in the original baies made by the sampler's knlfe, and the larger pièces used 
as 'headers,' whlch are pièces of cotton used, after the baies come from the 
gin and before they go to the compress, for the purpose of closlng over the 
heads of the baies. It satlsfactorlly appears in the record that thls mer- 
chandlse is cullings or sélections from waste cotton bagglng, whlch are culled 
or selected abroad, and, after being so culled and selected, baled and sent to 
thls country. It likewise satlsfactorlly appears that each and every pièce is 
suitable for covering cotton baies, and that thèse sélections constitute not more 
than 15 per cent, of the originals from which they were selected;" 

Considérable further évidence was introduced in the Circuit Court — It being 
testifled, in réfutation of the board's findings that none of the pièces were 
sufflciently large to be used as "headers," that not every pièce was suitable 
for use in patching baies, but from 5 to 40 per cent, of every importation 
was too small for such use and had to be thrown away, that 90 per cent, of 
the pièces had ragged edges and many had holes lu them, and that the ma- 
terial was both bought and sold by the ton, wblle the fabrlc ordinarily used 
for covering cotton is dealt in by the yard. 

R. E. Poster, Asst. U. S. Atty., and William Wirt Howe, U. S. Atty. 
Clegg & Quintero (John Clegg, of coimsel), for the importer. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. From a careful examination of the évidence in 
this case, including the samples sent to this court with the record, we 
are of the opinion that the decree of the Circuit Court is right, and 
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thàt noneof the assignments of error, either on the appeal or the cross- 
appeal, is well taken. 
The decree is affirmed. 



FBNN V. liOUISELIi. 

(Olrcult Court of Appeals, Fifth Circuit. March 10, 1908. On Rehearlng, 

Aprll 3, 1908.) 

No. 1,706. 

1. EllECTMENT— COMMON SOUECE— PeIOB TITLB. 

Where both parties deraigned tltle from a common source, the valldlty 
of a prlor tax title was Immaterial. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 17, Ejectment, g§ 
59-62.] 

2. Same— Otjtstandino Title in Anotheb. 

Where défendant nelther connected himself wlth an alleged outstandlng 
title in a thlrd person nor traced It to any person at a tlme subséquent 
to the conveyance to the common source title, the valldlty of such out- 
standlng title was immaterial. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 17, Ejectment, § 103.] 

3. Same— Landlobd and Tenant— Title— Adverse Possession. 

In a suit to recover certain land, plaintlfC was not called on to prove, 
as against défendant as tenant, that plaintlflf had adverse possession 
within the prescrlptlve statute. 

In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

W. A. Blount and A. C. Blount, Jr., for plaintifï in error. 
Fred T. Myers, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. As both parties deraigned title from a common 
source, the validity of a prior tax title was immaterial. 

As the défendant below neither connected himself with the alleged 
outstanding title, nor traced it to any person at a time subséquent to 
the conveyance to the common-source title, the questions arising in re- 
lation to outstanding title in another were also immaterial. See Rice 
V. St. Louis, etc., Ry., 87 Tex. 90, 93, 26 S. W. 1047, 47 Am. St. 
Rep. 72, and cases there cited. 

As against the défendant as tenant, the plaintifï was not called up- 
on to show title or adverse possession within the prescriptive statute. 
The vital issue in the case was tenancy vel non, and on that the in- 
structions to the jury were full, and, if erroneous at ail, the error was 
in favor of the défendant. 

The judgment of the Circuit Court seems to be in accordance with 
the justice of the case, and it is affirmed. 



On Rehearing. 



vjn reenearmg. 
PER CURIAM. The pétition for rehearing is denied. 
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SWENSON V. SNARE & TRIEST CO. 

(Circuit Court of Appeals, Second Circuit March 10, 190a) 

No. 193. 

1. Shipping — Chabtees— Lobs or Vessel— Négligence — Bueden oi" Pboof. 

Where a plie driver was chartered by respondent from libelant, and was 
lost whlle In respondent's exclusive possession as It was being towed up 
the North river, tlie burden was on respondent as a bailee to show that 
the loss was caused vrtthout any négligence on its part 

2. Appeal and Bbeok— Pindings— Review. 

Where, on appeal from a decree in favor of libelant In a proceedlng 
to recover for the loss of a pile driver from the charterer, the trial judge 
found that the charterer had failed to show that It was free from négli- 
gence, and the appellate court is unable under the évidence to hold that 
the charterer has sustained the burden of proof on such Issue, the de- 
cree will be afflrmed. 

[Ed. Note. — ^For cases In point see Cent Dig. vol. 3, Appeal and Eîr- 
ror, §§ 3955-3969.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 145 Fed. 727. 

H. M. Hitchings, for appellant. 

Hyland & Zabriskie (Nelson Zabriskie, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. This was a libel in personam to recover damages 
for the loss of a pile driver which occurred in the East river in July, 
1905. It is admitted that the pile driver was chartered by the re- 
spondent from the libelant and that while in the exclusive possession 
of the respondent it sank and was lost. As such an occurrence is 
not in the ordinary course of things, the burden was thrown on the 
respondent as a bailee to show how the loss took place and that it 
was not caused by its négligence. 

The respondent has sought to sustain this burden by presenting 
testimony that, while the pile driver was being towed by the respond- 
ent's tug from Flushing to pier 15 at about midnight of said day, she 
appeared to list near the Brooklyn Bridge, and, being top-heavy, al- 
most immediately capsized and sank ; that this occurred while the pile 
driver was being towed with due çare, and before any attempt had 
been made to turn into the pier of destination. The respondent's con- 
tention is that the cause of the accident was the unseaworthiness of the 
pile driver, and it has ofïered évidence tending to show that it was in 
fact old and unseaworthy. The libelant, on the other hand, has of- 
fered testimony tending to show that the pile driver was seaworthy, 
and he contends that the cause of the capsizing was négligent towage ; 
that the tug turned in towards pier 15 and brought the driver around 
too sharply for that kind of a vessel. The libelant has called one 
witness, who testified that on the occasion in question he saw a tug 
with a pile driver in tow turning toward the New York shore, and 
that the pile driver listed and finally capsized. He has also presented 
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other testimony supporting his contention in a less degree. He fur- 
ther calls attention to the circumstance that the driver sank at just 
about the place where the tug should hâve turned into pier 15. 

Ail the questions presented are pure questions of fact. If the 
testimony of the respondent's witness is credited, there was no négli- 
gence on its part. If what they said was true, the driver undoubtedly 
fiUed and capsized because it was unseaworthy. But if what they 
said was not true — if the testimony of libelant's witnesses is to be 
credited — then the respondent has failed to show that they were free 
from négligence. The District Judge heard the witnesses. He had 
an opportunity to note their appearance and behavior upon the stand. 
He has found that the évidence showed négligence upon the part of 
the respondent. We need not go so far. It is sufficient for us to say 
that we hâve carefully examined the whole record, and in view of 
the findings of the trial court are unable to hold that the respondent 
has sustained the burden of proof imposed upon it by law. 

The decree of the District Court is affirmed, with interest and costs. 



NATIONAL RBGTJI/ATOE CO. v. POWERS RBGULATOR CO. 

(Circuit Court of Appeals, Seventh Circuit February 7, 1908. Kehearing 

Denled May 6, 1908.) 

No. 1,386. 

1. Patents— Invention. 

The eoupllng, wlthout modiflcatlon, of a motor that wlll nin any klnd 
of a machine to a machine that wlll run with any kind of a motor, is not 
patentable Invention. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 38, Patents, §§ 27-29.] 

2. Same— Heating and Vbntilating Appaeatus. 

The Powers patent, No. 558,610, for a heating and ventllatlng System 
wherein double dampers controlling separate dncts for hot and cold air 
are held In mlxing position by a gradually actlng thermostatlcally con- 
troUed motor, the purpose being to automatically regulate the tempéra- 
ture of the air dlscharged into a room through a single pipe, whlle for a 
new and useful combinatlon, Is void for lack of patentable invention, 
in View of the prior art, whlch disclosed the same motor and the same 
gradually actlng damper, but not in combinatlon. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 152 Fed. 984. 

Appellant was adjudged to be an Infrlnger of certain claims of patent No. 
558,610, granted to Powers on April 21, 1896. 

The spécification thus descrlbes the gênerai nature of the invention: 

"Thls invention relates to a heating and ventilating System for heating and 
ventllatlng apartments wherein the heating médium is warm air and the 
necessary amount of fresh air for ventilation is secured by mlxing the ap- 
propriate quantity of air at normal température with the heated or warm 
air. 

"The invention relates more partlcularly to the automatic eontrol of the 
respective volumes of hot and cool air, so as to secure at ail times the 
delivery of a uniform quantity of air into the apartment or apartments to 
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be heated and ventllated, whlle the proportions of the heated to the cool air 
are automatically regulated accordlng to the température of the room Itself. 

■'In carrying out my invention I make use of a gradually-acting pressure- 
thermostat wWch controls through a suitable valve or damper the hot and 
cold air passages. When two dampers are used, they are Interconnected, and 
the movement of one by the action of the thermostat effects the movement ot 
the other, so that while the relative proportions of the tvpo currents of air 
may be varied the aggregate quantity delivered remains the same. ^ 

"My invention therefore conslsts, broadly, In a System of heating and ventl- 
lating by means of two currents of air at différent températures automatically 
mixed, so as to maintain a uniform température In the apartment into whlch 
they are delivered, thls delivery of the mixed air being made through a single 
pipe." 

Olaims 1, 2 and 3 are involved: 

"1. In an air-heating and ventilating System, separate ducts for currents 
of air at différent températures, in comblnation wlth means for controUing 
the flow of the air-currents and a gradually-acting thermostatically-governed 
motor for controlling said means and operatlng to vary the position of the 
controUing means according to changes of température, substantially as de- 
scribed. 

"2. In an air-heating and ventilating System, separate ducts for currents 
of air at différent températures, in comblnation with means for forcing the 
air, means for heating the current of air passing through one of the ducts, 
means for controUing the flow of the air-currents, and a gradually-acting 
tbermostatically-govemed motor for controlling said means, the construction 
of said duct-controlling means belng such as to close one of the ducts in 
proportion to the extent to which the other Is opened, whereby the air is 
dlrected proportlonally through each of said ducts according to the varia- 
tions of température in the apartment to be controlled, substantially as de- 
scribed. 

"3. In an air-heating and ventilating System, separate ducts for currents of 
air at différent températures in comblnation wlth valves or dampers for con- 
trolling the ducts, a pneumatieally-operated pressure device for controlling 
the valves or dampers and operatlng agalnst a gradually-increaslng résistance 
and a thermostat for maintaining the aîr-pressure proportlonally to the tem- 
pérature of the apartment to be controlled, substantially as described." 

W. Clyde Jones, for appellant. 
Charles C. Linthicum, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Référ- 
ence patents prove that every élément of the claims in suit was old. 
But in combining those éléments Powers did something that was new 
and useful. The inquiry respects invention. 

Without any aid from Powers a System of supplying heat and fresh 
air to school and other assembly rooms had been developed. Cold air 
from outside was condlicted into the basement, and was forced along 
by a blower. One portion of the air passed over steam coils, and was 
highly heated. After the chill was taken from the remainder, the two 
currents in separate ducts were brought together in a trunk at the base 
of a single delivery pipe. A double damper was placed where the 
separate ducts united at the base of the single pipe. By means of a 
chain extending to the room to be heated by the single pipe the double 
damper could be manipulated. To the extent that one duct was closed 
the other was opened. This apparatus, minus the chain, is what is 
indicated in one of the two subcombinations of each of the claims in 
suit. Claim 1 : 
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"In an alr-heatlng and ventllatlng System, separate ducts for currents of 
air at différent températures In combinatlon wlth means for controlling the 
flow of thé air currents." 

Claim 2: 

"Separate ducta (as In clalm 1) In combinatlon wlth means for forcing the 
air, means for heatlng the current of air passing tbrough one of the ducts 
and means for controlling the flow of the air currents." 

Claim 3 : 

"Separate ducts (as in claim i) In combinatlon with valves or dampers for 
controlling the ducts." 

The other subcombination of each claim relates to an apparatus that 
obviâtes the chain and automatically moves the double damper in re- 
sponse to variations of température in the room. Claims 1 and 2 : 

"A gradually-acting thermostatlcally-governed motor." 

Claim 3 : 

"A pneumatlcauy-operated pressure devlce operatlng agalnst a gradually- 
Increasing résistance, and a thermostat." 

Long before the patent in suit was applied for, electric regulators 
were used in résidences. The thermostat's movement in response to 
variations of température in the room to be heated would close a cir- 
cuit that operated an electric motor located in the basement. The 
motor was connected with the draft and check dampers of the furnace. 
The action was rapid, and completely closed one damper while it open- 
ed the other. 

In 1889 (patent No. 416,947) Powers devised a pneumatic regulator. 
Commercially he employed it to control the draft and check dampers 
of résidence furnaces. The thermostat's movement compressed a 
column of air within a pipe that led to the basement. The compressed 
air operated a motor that was connected with the draft and check 
dampers. The motor encountered an increasing résistance, such as is 
offered by a spring. The resuit was that the dampers were not rapid- 
ly and completely opened and closed, but were held in a balanced rela- 
tion, gradually responsive to variations of température. This Powers 
regulator was "a gradually-acting thermostatically-governed motor," 
"a pneumatically-operated pressure device operating against a gradual- 
ly-increasing résistance, and a thermostat." 

To the prior art also belongs the application of the electric regulator 
to the double damper of the above-mentioned apparatus for heating 
schoolrooms. Of course the regulator operated in accordance with the 
law of its being. It rapidly and completely opened and closed the 
hot and cold air dampers just as it had the draft and check dampers. 
By its automatism it was better than the old manual control, but it 
was worse in that it gave alternate blasts of hot and cold air. 

In putting his pneumatic regulator in the place of the electric regu- 
lator, Powers did a new thing. He'was the first to make the connec- 
tion. He also did a useful thing. His combinatlon, while retaining 
the benefits of automatism, restored the advantage of manual control, 
namely. the mixing of the two currents of air as they reached the 
single delivery pipe. 
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Mindful of the fact that simplicity is often the highest mark of 
genius, of our duty to view the question as of the time preceding the 
disclosure of the patent, and of our grave responsibility in overturn- 
ing a grant that presumptively is valid, we hâve been unable to escape 
the conclusion that the claims in suit are void. The work, and ail the 
work, that Powers did in making the adaptation was to increase the 
size, in order to increase the power, of the thermostat that he had been 
using in résidences, and to devise a form of double damper that would 
work more easily than the double damper that was then being operated 
by the electric regulator. This work may hâve required the exercise 
of the inventive faculty. We do not inquire, because appellant moves 
the old double damper by a kind of gradually-acting thermostatically- 
governed pneumatic motor that gets its power, not from the thermo- 
stat, but from an independent source, and further, because the daims in 
suit clearly assert a monopoly in the combination of any sort of double 
damper with any sort of gradually-acting thermostatically-govemed 
motor. So the case, in our judgment, comes to this: Can a monopoly 
be properly granted for coupling without modification a motor that 
will run any kind of machine, to a machine that will run with any 
kind of motor? The answer to the question thus stated is found in 
Blake v. San Francisco, 113 U. S. 682, 5 Sup. Ct. 692, 28 L. Ed. 1070 ; 
Royer v. Roth, 132 U. S. 201, 10 Sup. Ct. 58, 33 L. Ed. 322, and nu- 
merous other cases. 

The resuit was a distinct step in advance. But it was the inévitable 
resuit of attaching to each other the unchanged appliances. To hâve 
obtained a différent resuit would hâve required a reorganization that 
might hâve taxed the genius of the inventor. 

We cannot put the claims in the so-called "happy thought" class. 
If in truth a burst of inspiration points to the running of A.'s machine 
with B.'s engine, nevertheless a monopoly cannot be based merely on 
bringing the two together. 

Lapse of time before gradually-acting thermostats were applied to 
the control of double dampers in hot and cold air pipes is clàimed to 
be évidence of invention. In McMillin's Case, 112 U. S. 244, 6 Sup. 
Ct. 218, 28 L. Ed. 702, he was the first to apply the then century old 
steam engine to the exceedingly ancient capstan. 

The decree is reversed, with the direction to dismiss the bill for want 
of equity. 
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(Circuit Court of Appeals, Seventh Circuit. January 7, 1908.) 

No. 1,360. 

Patents— Validitt—Featuees Not Olaimed. 

A patent Is not granted nor to be sustalned by what the patentée may 
hâve done In fact, but only for what he partlcularly points out and dls- 
tinctly claims. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 38, Patents, S 241.] 

SaMB — INFMNGEMENT— SHEBT PiLING. 

The Harder patent, No. 771,426, for a sectlonal sheet piiing, construed, 
and in view of Its limitations by the prior art ?ield not Infringed. 
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Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 149 Fed. 434. 

Appellants' blll on account of alleged infrlngement of patent No. 771,426, 
issued to Harder on October 4, 1904, for métal sheet-piling was dlsmissed for 
want of equlty. 

The clalms of the patent, wlth explanatory parts of the drawings and sped- 
flcations, are as follows: 




:^. 



^^ 
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"Thls invention relates to Improvements In métal sheet-plllng for use in 
the construction of sea-walls, levées, docks, cofiCer-dams, caissons, bridge-pier- 
foundations, sheetlng for mine-sbafts, and ail similar work whether of a 
permanent or temporary eharacter. 

"This Invention bas for Its object to provide beam-plling sections in wMch, 
the interlocklng features necessary In holding the sections loosely together 
when assembled in a wall structure Is made an Intégral part of the plling- 
sections, which are duplicates of each other, and dispenses wlth the use of 
a separate locking means mecbanically secured to the beams." 

"One edge of each beam-section Is formed wlth a straigbt cross-flange, B, 
like that of the ordlnary I-beam flanges. The other edge is provided wlth a 
similar cross-flange, C, havlng an inturned angle-hook extension, a, from what 
would be the terminal edges of the cross-flange part and forming an Intégral 
interlocklng beam edge of a contour corresponding to the letter C. The re- 
spective hook edges, a, stop short of each other and leave a longitudinal open- 
Ing, b, for the réception of the adjacent web part of the Joining beam-sections. 
In assembling the sections the cross-flange B of next joining beam-sectiou 
télescopes endwise Into engagement wlth the longitudinal groove or recess, D, 
formed in the O edge, the hook edges, a, overlapping the Inner slde of the 
flange B, and locks the parts together, as shown in Fig. 1. The groove, D, 
and the engaglng flange will be of a corresponding shape, so as to compara- 
tively form a tight joint and at the same tlme permit of the parts being as- 
sembled or sépara ted wlth facility. By means of this Intégral locking arrange- 
ment much valuable time, material, and expense is saved, as the use of ail 
separate parts, such as angle and Z Irons, are entirely di^ensed with. 
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"The contour of the înterloeklng engagiug parts may be varled or changea, 
as shown in the modification Flg. 5, and wlthout materially departing from 
the characterlstic features of the Improvement set forth. 

"In the modiflcation referred to the groove or recess, B, in the O part pré- 
sents a greater area, the hook edges^ d, being more widely extended, the en- 
gaglng flange, F, beiug correspondingly large, with a greater slope to the 
bearing sldes overlapped by the clamping-hook edges of the engaglng section. 

"Having thus described my Invention, what I clalm, and désire to secure 
by letters patent, is: 

"1. In sheet-piling, a beam section, provlded on one of its edges with an in- 
tégral cross-flange and having a flanged recess in the other edge correspondlng 
to the contour of sald cross-flange. 

"2. A beam plllng-section, comprlslng in its intégral structure, a web part, 
a cross-flange on one edge thereof, and a cross-flanged recess In the opposite 
edge. 

"3. A beam plllng-section, having a stralght cross-flange on one of its edges 
and a C-shaped flange on the other edge. 

"4. In sheet-pllIng, a beam-sectlon provlded with a C-shaped flanged edge 
and a companlon beam provlded on its jolning edge with a cross-flange en- 
gaging the recessed C edge." 

Appellee owns the Behrend patent, No. 639,884, December 26, 1899, and In- 
slsts that the piling made by it Is in accordance with the teachings of that 
patent The exact form of appellee's piling, of which complalnt is made, is 
not Bhown in any of the drawings, but cornes nearest to Flg. 9: 




A "packing-groove," whlch le an essential élément of the Behrend patent, is 
thus described in the spécification: "Edge, 1, of each pile is made large enough 
80 that its groove, 2, will embrace and form a slldlng connection with the 
smaller or opposite edge, 3, of the next adjacent pile. • • • Packing 
groove, 4, Is made in one of the edges of each pile, pref erably the smaller edge, 
3, although It may be formed in either edge or partly in both." Stating that 
It was évident that changes might be made in the form and arrangement of 
the several parts described wlthout departing from the spirlt and scope of his 
invention, Behrend clalmed "a pair of piles having a tongue-and'-grooved con- 
nection, with a packing-groove formed between them." In practlce, appellee's 
packing-groove is the space between groove, 2, of Flg. 9, and edge, 3, flattened 
as if eut across at the bottom of groove, 4. This structure, appellants say, 
is not protected by the Behrend, but is an infringement of clalms 3 and 4 
of the Harder patent. In the Dodge patent, No. 103,028, May 17, 1870, the 
Inner Interloeklng member has a stralght edge at a right angle with the web. 

John G. Elliott, for appellant. 

Thomas F. Sheridan and Clarence Byrnes, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN,. Circuit Judges. 
160 F.— 80 
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BAKER, Circuit Judge (after stating the facts as above). In Har- 
(ler's statement the only inventional idea was to provide a locking 
means that should be an intégral part of the beams instead of a lock- 
ing means that was mechanically secured to the beams. He carried 
eut the idea by making the "inturned angle-hook extension" that had 
theretofore been mechanically secured to one of the flanges of the or- 
dinary I-beam, intégral with the flange. He prescribed that the en- 
gaging flange and the flanged recess should be of corresponding shape 
so as to for m a comparatively tight joint, and also be loose enough to 
permit the assemblage and séparation of the parts with facility. On 
this disclosure of idea and of means, he claimed a monopoly, first, of 
ail intégral locking arrangements of a tongue and groove nature, and 
then of certain spécifie forms of the generic invention. He was soon 
apprised of his mistake by the examiner's références to Dodge and 
Behrend, and nothing remained but the possibility of securing claims 
that might be distinguished from the intégral locking arrangements 
of the prior art. And in this light must the questions of scope of in- 
vention and of infringement be considered. 

As Dodge and Behrend had disclosed the gênerai idea of providing 
piling sections with intégral interlocking means, there was no invention 
in Harder's making an old spécifie form of interlocking means an in- 
tégral part of an old spécifie form of I-beam, unless the adaptation re- 
sulted in some material advantage beyond that of having in one pièce 
what had before existed in two. 

A solution of a vexatious problem, a new resuit, a benefit to man- 
kind that justified the grant of the patent, is claimed, not on anything 
that Harder stated with référence to the nature and scope of the al- 
leged invention, but on a theory of appellants' experts : If the Behrend 
or other métal piling of the older art were cast, it would be too brit- 
tle to withstand the blows of the pile driver. If wrought from steel 
otherwise than by the roller process, it would be too expensive for 
common use. The old forms could not be successfully rolled. To 
overcome thèse objections was the problem. Harder solved it by 
showing the forms that are covered by the claims of his patent. 

If in truth Harder understood the now stated objections, and was the 
first to conceive and imbody a way of overcoming them, he carefuUy 
refrained from saying so. Now a patent is to be sustained, not for 
what an inventer may hâve donc in fact, but only for what he "par- 
ticularly points out and distinctly claims" in his open letter. Fastener 
Co. V. Kraetzer, 150 U. S. 116, 14 Sup. Ct. 48, 37 L. Ed. 1019 ; In- 
diana Mfg. Co. v. Crocker Chair Co., 103 Fed. 496, 43 C. C. A. 287; 
Avery & Son v. J. I. Case Plow Works, 148 Fed. 214, 78 C. C. A. 110; 

According to appellants' experts' theory of invention the important 
feature was the flat end of the inner interlocking member. The cor- 
responding élément of the older structures could not be rolled in con- 
nection with the embracing member without warping the beam. 
Though Harder said nothing about this, or whether his form of pil- 
ing beam should be cast or rolled, it is contended that the invention 
as now explained was pointed out in the patent with sufficient par- 
ticularity and claimed with sufficient distinctness because the skilled 
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mechanic aiready knew that wrought métal was superior to cast métal 
for piling, that the only wrought métal of the requisite cheapness was 
rolled Steel, and that in rolling steel beams with headed or flanged 
edges the latéral pressure on one edge must be balanced by a similar 
pressure on the other edge. This contention leads further, we think,> 
than appellants intended. In modifying the Behrend piling as pictur- 
ed in Fig. 9, no invention, but only the skill of appellants' aforesaid 
mechanic, was required in opposing the latéral pressure necessary in 
forming the larger head with a latéral pressure that had the natural 
efïect of flattening the smaller head. So no construction can properly 
be given to the Harder patent which would cover appellee's présent 
practice under the Behrend patent. 
The decrce is affirmed. 



HOTEL SBCURITT CHECKING 00. v. IX)RRAINE CO. 
(Circuit Court of Appeals, Second Circuit. March 10, 1908.) 

No. 164. 

1. Patents— Sttbjects of Patents— "Abt." 

A System of transactlng business, dlsconnected from the means for 
carrylng out the System is not, wltliin tlie most libéral Interprétation of 
the term, au "art," and, uuless the means used are novel and disnlose In 
ventlon, such system is not patentable. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 6. 

Ter other définitions, see Words and Phrases, vol. 1, pp. 510, 511.] 

2. Same— Invention — Method and Means o^ Acoount Ohecking. 

The Hicks patent. No. 500,071, for a method of and means for cash 
registering and account checking, designed to prevent fraud and collusion 
by waiters and cashlers in hôtels and restaurants, is void for lack of pat- 
entable novelty and Invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from a decree dismissing the bill in an action on letters 
patent No. 500,071, for an improvement in the art of cash-registering 
and account-checking, granted to John Tyler Hicks, June 20, 1893. 

The opinion of the Circuit Court is reported in 155 Fed. 398. 

Albert Francis Hager (Robert N. Kenyon and Richard Eyre, of 
counsel), for appellant. 
Beattys & Lamb ( George D. Beattys, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The Hicks patent describes and claims a 
"method of and means for cash-registering and account-checking" de- 
signed to prevent frauds and peculation by waiters and cashiers in 
hôtels and restaurants. The object of the alleged invention is ac- 
curately to check the account of the cashier and of each waiter. In 
carrying out the System, each waiter is provided with slips of paper, so 
marked as to distinguish them from those used by the other waiters in 
the same establishment. The person in charge of each department. 
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which fills an order given by waiters, is provided with a sheet of paper 
ruled lengthwise in parallel columns, each waiter having a particular 
column exclusively appropriated to him. Each waiter is numbered or 
otherwise marked. If numbered, and this is the simplest method of 
désignation, the number on the slips given him will correspond with 
his own number and his orders will be entered in the sheet column 
bearing a similar number. For instance, waiter No. 6 is given a badge 
showing that number, which he is required to wear conspicuously ; 
he is also given slips bearing that number and his orders are entered 
under column No. 6 by the person in charge of the department filling 
the orders. The large sheet on which the orders of the différent wait- 
ers are entered is simply a sheet of plain paper with parallel Unes 
ruled thereon, the columns being numbered at the top; a sheet of légal 
cap could easily be utilized for this purpose. Each waiter is given a 
number of slips about 3% by 5i/^ inches in size, which are blank ex- 
cept that the waiter's number is marked thereon. If, for instance, 
waiter No. 6 receives an order for food, he goes to the kitchen depart- 
ment and when the order is filled he exhibits his tray to the checker, 
who enters the price of each article on the waiter's slip and also on 
his own sheet under the column No. 6. The slip is returned to the 
waiter, who présents it at the proper time to the customer. Either the 
waiter or the customer pays the amount to the cashier who retains 
the slip. It is usually sufficient in practice to enter the total of any 
one order and not each item separately. If subséquent orders are 
given either from the kitchen, the bar or the cigar stand, the same 
process is repeated and the amounts entered upon the same slip. At 
the close of business the sum of the slips of waiter No. 6 in the hands 
of the cashier, can easily be compared with the sum of the items 
charged to him by the departments collectively and the same is, of 
course, true of ail the other waiters. The amount charged to ail the 
waiters can be compared with the total of ail the items of ail the slips 
in the hands of the cashier and with the cash reported by the latter. 
If there has been no carelessness or dishonesty, the amounts will agrée 
and if there has been, it is easy to discover where the fault lies. 

The spécification enumerates ten separate results, which it is alleged 
are accomplished by the use of the patented System, ail having in view 
the protection of the employer from peculation by his servants either 
individually or in combination with each other. 

The claims are as follows : 

"1. The hereln-deserlbed improved means for securlng hôtel or restaurant 
proprletors or others from losses by the peculations of waiters, cashiers or 
other employés, whieh consists of a sheet provided with separate spaœs, hav- 
ing suitable headliigs, substantially as deserlbed, said headings being desig- 
natory of the several waiters to whom the several spaces on the sheet are in- 
dividually appropriated, in conjunctlon with separate slips, each so marlced 
as to indicate the waiter using it, whereby the selling price of ail the articles 
sold may be entered in duplicate, once upon the slip of the waiter making the 
sale, and once upon his allotted space upon the main sheet, substantially as 
and for the purpose specified. 

"2. The herein-described Improvement in the art of securing hôtel or restau- 
rant proprletors and others from losses by the peculations of waiters, cashiers 
or other employés, which consists in providing separate slips for the waiters, 
each so marked as to indicate the waiter using it, and in entering upoa the 
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Blip belonging to eacli waîter the amonnt of each sale that he makes, and al- 
so In providing a main sheet having separate spaces for the différent waiters 
and suitably marked to correspond wlth the numbers of the waiters and of 
their slips, and in entering upon said main sheet ail the amounts marlied 
upon the waiters' slips so that there may thus be a duplication of the en- 
tries, substantially in the manner and for the purpose specifled." 

The principal défense is lack of novelty and invention. Section 4886 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3382) provides, under 
certain conditions, that "any person who has invented or discovered any 
new and useful art, machine, manufacture or composition of matter" 
may obtain a patent therefor. It is manifest that the subject-matter of 
the daims is not a machine, manufacture or composition of matter. If 
within the language of the statute at ail, it must be as a "new and useful 
art." One of the définitions given by Webster of the word "art" is as 
f ollows : "The employment of means to accomplish some desired end ; 
the adaptation of things in the natural world to the uses of life ; the ap- 
plication of knowledge or power to practical purposes." In the sensé of 
the patent law, an art is not a mère abstraction. A System of transact- 
ing business disconnected from the means for carrying out the system is 
not, within the most libéral interprétation of ■ the term, an art. Advice 
is not patentable. As this court said in Fowler v. City of New York, 
121 Fed. 747,58 C. C. A. 113: 

"No mère abstraction, no idea, however brllliant, can be the subject of :i 
patent irrespective of the means designed to glve it effect." 

It cannot be maintained that the physical means described by Hicks, 
— the sheet and the slips, — apart from the manner of their use, présent 
any new and useful feature. A blank sheet of paper ruled vertically 
and numbered at the top cannot be the subject of a patent, and, if used 
in carrying out a method, it can impart no more novelty thereto, than 
the pen and ink which are also used. In other words, if the "art" 
described in the spécification be old, the claims cannot be upheld be- 
cause of novelty in the appliances used in carrying it out, — for the rea- 
son that there is no novelty. 

The patent seems to us to cover simply a System of bookkeeping 
made applicable to the conditions existing in hôtels and restaurants. 
The fundamental principle of the System is as old as the art of book- 
keeping, i. e., charging the goods of the employer to the agent who 
takes them. Suppose the case of a firm selling goods by agents direct 
to the public. Before starting out the agent goes to each department 
and secures the goods needed by him, let us say, 5 dozen pairs of 
gloves, 3 dozen shirts, 100 neckties, 2 dozen pairs of shoes, etc. As a 
matter of course, the bookkeeper charges thèse items to the agent on 
the books of the firm and gives him a bill, or list, with the items and 
priées entered thereon. The agent knows from an examination of the 
list exactly what price he is to charge to the customer. When he 
tnakes remittances to the firm with statements showing the goods sold 
by him and the names of the buyers, the firm knows by an examination 
of its books what goods he has sold, how his sales compare with those 
of other agents and what amount. if any, he still owes. This, in es- 
sentials, is the scheme of the patent and it is as old as the laws of trade. 
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The patentée has modified and adapted it to fit the ephemeral char- 
acter of the business in hand, but it required no exercise of the inven- 
tive faculties to do this. In a transaction which is to be concluded 
within an hour, a ponderous System of bookkeeping is unnecessary; 
but the substitution of a blank sheet laid on the desk for a blank sheet 
bound in a book, and a séries of slips of uniform size for the ordinary 
bill heads, may require ingenuity and be more convenient, but it adds 
nothing of substance to the art. 

The patentée is evidently an observant man, and, with large expéri- 
ence in the business, has written a treatise on restaurant account keep- 
ing, containing many valuable suggestions for preventing dishonesty 
by waiters, which may be epitomized as followrs : — employ a compétent 
and observant head waiter, hâve at least one honest man in charge, 
give each waiter a number and slips with a corresponding number, 
stamp the price of the articles ordered by him on the slip, and charge 
the amounts to him on a sheet of paper under his number, printed or 
written at the top of the sheet. Although the record does not show 
that this identical System was used prier to the patent, it does show 
that the underlying idea of keeping a duplicate record of the items 
taken by the waiter froni the kitchen or bar, so that the cashier may 
know whether the proper amount of cash has been paid or not, had 
long been known. The essential features were old, the changes, elab- 
orations and improvements of the patent belong to the évolution of the 
business of restaurant and hôtel keeping, and would, we think, occur 
to any clever and ingenious person familiar with the needs of that 
business. The truth of this proposition will be made apparent by a 
brief survey of the prier art. 

We agrée with the judge of the Circuit Court in thinking that the 
patent to Smith for "a service and cash check," while not a direct an- 
ticipation, describes a System which in the main corresponds to that 
of the patent in suit. Smith says : 

"The invention has for its object to assure returns to the proprietor to the 
full value of the food served by preventing collusion of employés and patrons 
vvithout offense, and aiso to economize time of patrons and employés and as- 
sure more satisfactory service." 

Smith provides each waiter with a package of checks requiring the 
waiter to write his name on the body and coupon of each check. As 
the waiter passes the checker on his way to the guest with the food 
ordered by him, the checker punches from the check the value of the 
food on the waiter's tray. When the order has been fully served, the 
cashier adds up the sums opposite the punch marks and writes the 
sum total in ink next the dollar mark on the check and coupon. The 
cashier has at hand a séries of numbered spindles, one for each waiter, 
and on the proper one he places the coupon torn from the check. 
When a check is paid to the cashier, the coupon is returned to the 
waiter as a voUcher and at the close of the day's business the cash in 
hand must correspond with the amount punched on the checks and 
also with the amounts written in ink on the coupons which are deliver- 
ed up by the waiters when they hâve finished work for the day. The 
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Smith claim is not for a System, method or means, but is for "a service 
of cash check provided," etc. 

Admitting, arguendo, that a System such as Hicks describes is pat- 
entable, if absolutely novel, we are of the opinion that the improve- 
ments of Hicks over the System disclosed in the Smith patent are such 
as would occur to anyone conversant with the business. The testimony 
also shows that several years prior to the Hicks appHcation, there 
was in vogue in Harvey's restaurant in Washington, a System simi- 
lar in ail essential détails to that of Hicks'. Although we are not 
prepared to say that the two Systems are identical in détail, we are 
unable to discover any patentable improvements in the latter System 
over the former. We hâve no reason to discrédit the statement of 
defendant's witnesses that Harvey used a checker's sheet ruled in 
parallel columns on which the priées of the articles ordered by the 
waiters, respectively, were entered, being also entered on the waiter's 
slip, 

The brass check system which was in use prior to the patent is thus 
described in the complainant's brief : 

"In thls System the waiter received from the checker a brass check having 
thereon the total amount of the food, etc., served to the giiest. If the guest 
gave a second order the waiter gave back the check to the checker and receiv- 
ed a larger one in exchange. In some cases a record was made of the total 
paid by each guest, but this record was not like or comparable with the Hicks 
main sheet and could not achieve its résulta. There was no division of the 
sheet înto spaces for the différent waiters and there was no duplication of 
entries. The Inadequaey of thls System Is obvlous." 

This statement is adopted because of its conciseness and, although 
it omits some features of the System, it will close debate upon the 
facts if it be accepted as correct. The principal différences between 
this System and the Hicks System are the substitution of paper for 
brass, recording each item separately instead of the total and using a 
recording sheet which is ruled instead of one that was not ruled. 

Regarding the entry of the total amount upon the brass, or paper, 
check and upon the sheet, it will be remembered, as before stated, that 
the patentée says : 

"Each item of the order may be entered separately on the slip and on the 
sheet If so desired, but, in practlce, I hâve found It more convenlent and 
usually sufficlent for the purposes of my invention to enter the whole of any 
one order as a total." 

This language is too plain to admit of doubt. It is a clear déclara- 
tion on the part of the patentée that if the total be entered on the slip 
and sheet it will infringe the claims. This being so, if a system, similar 
in other respects, be found in the prior art where totals are so en- 
tered, it will anticipate the claims. The complainant has endeavored 
to explain away this statement but we are not in the least impressed 
by his efforts in that direction. 

The alleged prior use by McKenna, we dismiss without comment 
for the reason that the testimony in its support is too uncertajn to 
satisfy the requirements of the rule that prior use must be proved 
beyond a reasonable doubt. 
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If at the time of Hicks' application, there had been no System of 
bookkeeping of any kind in restaurants, we would be confronted with 
the question whether a new and useful System of cash-registering and 
account-checking is such an art as is patentable under the statute. This 
question seems never to hâve been decided by a controlling authority 
and its décision is not necessary now unless we find that Hicks has 
made a contribution to the art which is new and useful. \v'e are de- 
cidedly of the opinion that he has not, the overwhelming weight of au- 
thority being that claims granted for such improvements as he has 
made are invalid for lack of patentability. 

The case at bar is not distinguishable in principle, from the case of 
Hocke V. N. Y. Central & H. R. R. Co., 12S Fed. 467, 58 C. C. A. 627, 
in which this court, after describing the improvements "for securing 
against loss of freight" covered by the claims, said, "Ail this évidences 
good judgment upon the part of one who is experienced in the par- 
ticular business, but it does not rise to the level of invention." 

In the case of U. S. Crédit System Co. v. American Crédit ludem. 
Co., 59 Fed. 139, 8 C. C. A. 49, this court had before it a patent for 
"means for securing marchants and others from excessive losses by 
bad debts, which consist of a sheet provided with separate spaces and 
suitable headings," etc. The court says : 

"Tbere is nothlng pecuHar or novel In preparlng a sheet of paper with head- 
ings generally approprlate to classes of facts to be recorded, and whatever 
peculiarity there may be about the headings In this case Is a pecullarlty re- 
sulting from the transactions themselves. • • • Given a séries of transac- 
tions, there Is no patentable novelty in recording them. where. as in this case, 
such record consists simply In setting down some of their détails in an order 
or séquence common to each record." 

It is unnecessary to multiply authorities as we are convinced that 
there is no patentable novelty either in the physical means employed or 
in the method described and claimed in the Hicks patent. 

The decree is affirmed, with costs. 



SCOTT V. liAZEI/L et al. 

(Circuit Court of Appeals, Second Circuit March 10, 190a) 

No. 151. 

Patents— iNFRiNGEMENT—BusTLE and Hip-Fobm. 

The Scott patent, No. 702,158, for a comblned bustle and hlp-form, 
discloses invention, and is valld. AJso held Infringed as to claim 2. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

On appeal from a decree entered May 21, 1907, dismissing the bill 
of complaint and holding invalid letters patent No. 702,158, granted 
to complainant June 10, 1902, for a "combined bustle and hip-form." 

John K. Macdonald and Eugène S. Macdonald, for appellant. 
Clarence Ladd-Davis and William McCloskey, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
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COXE, Circuit Judge. The Scott patent in suit relates to "new and 
useful improvements in invisible, réversible, and combined bustles and 
hip-forms," used for improving the contour of the human form at and 
below the waist line. The principal objects of the invention are to pro- 
vide a combined bustle and hip-form which is simple, inexpensive, 
strong, durable, sanitary, réversible and comfortable and of such a 
construction that when in place on the body of the wearer, it will im- 
prove and fill out the form, so as to présent a symmetrical figure with- 
out in any way betraying its présence to the eye of the beholder. 

The bustle is crescent-shaped, padded and tufted and is fastened 
around the waist so as to cover the bips and rear portion of the body 
for about nine inches below the waist. The thickest portion of the 
bustle is at the center near the top, which is designed to round out the 
flat space at the rear, which is frequently found in persons having 
prominent bips. From the thick central portion, the busde tapers down 
gradually to its edges, which are comparatively very thin. By the 
process of tufting the under portion, as shown in the drawings, is 
slightly contracted, moistened and passed over the rounded end of an 
ironing board, thus giving to the structure a concavo-convex form 
which will fit the body to perfection and show no abrupt enlargements 
through the outer garments. To produce greater rotundity, the bustle 
is reversed, in which position the edges, instead of clinging to the body 
of the wearer, stand out therefrom. The claims are as follows : 

"1. As an Improved article of manufacture, a bustle and hlp-form compris- 
Ing a covering substantlally sëmi-clreular In shape and flUing thereln, the said 
fllling being tapered to a feather edge at ail of its edges, the cover ajjd fllling 
being tufted so that one sidp of the cover will be contracted, whereby the de- 
vices may be reversed and two différent sized and shaped concavo-convex 
forms produced, substantlally as described. 

"2. As an Improved article of manufacture, a bustle and hip-form compris- 
îng a covering composed of two pièces connected together at their edges, each 
of said pièces having in Its upper portion a circular recess and In its lowei 
portion a séries of slits connected together at their edges, fllling having ail of 
its edges tapered and loeated between said pièces, and the whole formed so 
that it may be reversed and two différent sized and shaped concavo-convex 
forms produced, substantlally as described." 

The principal différence between the two claims is that the first claim 
requires the cover and filling to be tufted so that one side of the cover 
will be contracted, producing a différent sized and shaped form when 
the bustle is reversed. The second claim makes no mention of tufting. 

The défenses are lack of novelty and invention, noninfringement and 
that the défendant Cronin, and not the complainant, was the discoverer 
of the improvements described in the Scott patent. 

There is but one prior patent in évidence and it was introduced by 
the complainant. This is the patent to C. M. Strong, dated October 9, 
1883, for a combined bustle and hip pad. Several other patents and 
drawings for breast pads, shoulder pads and bustles are attached to 
the défendants' brief. They were not presented to the circuit court 
and no explanation of them is given ; of course they cannot be con- 
sidered on this appeal. The Strong bustle was designed to conform to 
the fashions of a quarter of a century ago and contains many of the 
defects which the Scott device is intended to remedy. The skirt of the 
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pad, instead of being worn at the sides and rear, is secured to a waist 
band and reaches nearly around the person. As the sides of the skirt 
of the pad corne within a few inches of uniting in front, it is plain 
that the "straight front" efïect, so popular at the présent time, could 
not be produced by the Strong device. It is designed to be worn over 
and not under the corset, is not réversible and bas no tapering or feath- 
er edges. Being of uniform thickness, it is incapable of rounding ont 
the undesirable dépressions in the human form as shown in the Scott 
patent. The Strong patent was cited by the Examiner on Scott's ap- 
plication and his claims were, thereafter, amended, but that the claims 
as allowed are in any way affected by the Strong patent, we are unable 
to perceive. 

The exhibits "DeBahlul Pad," "Arm Scye Unfinished" and "Bust 
Form Unfinished" relate to alleged prior uses not pleaded in the an- 
swer, but, even were they properly before the court, they would be 
manifestly unavailing as they show none of the distinguishing features 
of the Scott device. They are crude and unfinished reproductions of 
devices intended to accomplish différent results from those produced by 
the Scott bustle, and would be utterly useless if substituted therefor. 
There is before us but one prior patent and no sufficient évidence of 
prior use ; and the art is one where the field of judicial knowledge is 
necessarily limited. We are, therefore, left with substantially nothing 
in the prior art to overcome the presumption of validity arising from 
the grant of the patent. The invention is one of minor importance and 
is not far from the line which séparâtes invention from mechanical 
skill, but it is such an obvious improvement over the few prior struc- 
tures with which we are at liberty to compare it, that we hâve little 
hésitation in answering the question of patentability in favor of the 
patent. 

Are the claims infringed? On April 34, 1906, the complainant in- 
troduced "Complainant's Exhibit Scott Bustle," the counsel for the re- 
spective parties having previously agreed "that the same is a fair spéci- 
men of the device of the patent in suit." 

On page 383 of the record the expert for the défendants says : 

"I agrée with the complainant's expert Phillips Abbott In so far as he testi- 
fles that the construction and opération of Complainant's Exhibit Défend- 
ants' Bustle No. 1 and Complainant's Exhibit Scott Bustle are substantially 
identlcal." 

This is, in efïect, an admission that the bustle purchased of défend- 
ants is sulîstantially identical with the one made under the patent, or, in 
other words, it is an admission of infringement. However, as counsel 
for the défendants insist that the stipulation of April 34th was made 
inadvertently and under a misapprehension of the facts, we think the 
défendants should not be foreclosed thereby. 

The éléments of the second claim are, in a bustle and hip-form: (1) 
A covering composed of two pièces connected together at their edges. 
(S) Each of said pièces having in its upper portion a circular recess. 
(3) And in its lower portion a séries of slits connected together at their 
edges. (4) Filling, having ail its edges tapered and located between 
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said pièces. (5) The whole formed so that it may be reversed. (6) 
And two différent sized and shaped concavo-convex forms produced, 

That the défendants hâve ail of thèse éléments except the sixth, if 
loo plain for controversy. But it is contended that neither complainant 
nor défendants produce a bustle having two différent sized and shaped 
forms. 

Although we are of the opinion that the advantages alleged to flow 
from the reversai of the bustle are, to a certain extent, imaginary and 
greatly exaggerated, nevertheless, we think the réversible feature a 
valuable one and that, when the bustle is worn in the reversed position, 
there is a slight différence in contour and better opportunity for ven- 
tilation. It is not easy to see how the bustle in its reversed position can 
hâve any perceptible effect upon the contour of the wearer's gown, for 
the reason that the lower portion, which is farthest from the body, as 
shown in figure 3 and as illustrated in figure 4 of the later patent to 
Scott, cannot come in contact with the ou ter garment. However, the 
spécification only requires that the under covering be "slightly con- 
tracted" and such contraction is found in both complainant's and de- 
fendants' structures. The défendants do not escape infringement by 
adding the lineal stitching at the lower circular edge of the bustle. 

The first claim is limited by the following language, — "the cover and 
filling being tufted so that one side of the cover will be contracted." 
In other words, contraction must be produced by tufting. We are un- 
able to find this feature in the défendants' device. Tufting as ordi- 
narily understood, would not produce contraction in the lower side of 
a bustle any more than in a quilt. It is said that if the stitches were put 
through diagonally it might produce contraction, but the spécification 
does not so say and the stitches are substantially straight in the défend- 
ants' bustle. It is also suggested that the contraction might be pro- 
duced by pinching the material and running the needle through it twice, 
but this is not "tufting" and would be more appropriately described as 
"puckering." We are convinced that the défendants do not produce 
the contraction of the under pièce by tufting, and therefore that they 
do not infringe the first claim. The défense, based upon the alleged 
invention of the bustle of the patent by the défendant Cronin, has not 
been established. 

It follows that the decree of the Circuit Court must be reversed with- 
out costs in this court and the cause is remanded to the Circuit Court 
with instructions to enter the usual decree for the complainant based 
upon the second claim of the Scott patent but, as the défendants hâve 
succeeded upon the first claim, without costs. 
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DUNBMORB et al. v. KELSET HEATING CO. 

GRAFF FURNAOE CO. T. SAME. 

(Circuit Cîourt of Appeals, Third Circuit. February 28, 190a) 

Nos. 73, 74. 

Patents— IwvENTiON—HoT-AiB Fitrnaoe. 

The Kelsey patent, No. 476,230, for a hot-alr furnace, Is vold for lack 
of patentable Invention. 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Archibald Cox, for appellant. 
H. P. Denison, for appellee. 

Before DALLAS, GRAY, and BUFPINGTON, Circuit Judges. 

PER CURIAM. In each of the above cases preliminary injunctions 
were granted by the court below, and from the decrees therefor thèse 
appeals bave been taken. Since the granting of thèse injunctions and 
the entry of thèse decrees this court bas handed down its décision in 
the case of James Spear Stove & Heating Company v. Kelsey Heating 
Company, 158 Fed. 623, argued at the last term of this court, in which 
the appellee and plaintiff below was the same as in thèse cases. 

As the patent in suit was also the same, and bas in the case refer- 
red to been adjudged invalid, the decrees granting injunctions in the 
cases now before us must be reversed, with costs ; and it is so ordered. 



SAFETT CAR HEATING & LI6HTING CO. v. CONSOLIDATED CAR 

HEATING CO. 

(Circuit Court, N. D. New York. March 26, 1908.) 

No. 6,986. 

1. Patents— Invention— Cae Heating Apparatus. 

Tàe Searle patent. No. 707,361, for a rallway car heating apparatus, 
the essentlal feature of vs-hlch embodled in the third elaim is "In combi- 
nation a water clrculatlng System having a radiating portion In the de- 
scendlng pipe or upon one side thereof, and a second heater located be- 
low the first-named heater aud at substantially the lowest point of the 
circuit," is vold for lack of invention in view of the prier art, the loca- 
tion of a heater at the lowest point of the circuit heing old, and the use 
of two heaters at différent points being a mère aggregation of old parta 
which act independently and slmultaneously wlthout baving any effect 
on each other or produclng a new resuit. 

2. Same— Consteuotion or Olaims— Infrinqement. 

Where an applicant for a patent contesting with others, and after re- 
peated rejections in order to obtaln a patent at ail bases hls clalm there- 
to on a "peculiar organization" of parts, and spécifies and speciflcally 
names and locales those several parts, he is held to the peculiar organi- 
zation so partlcularized, specifled, and claimed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, f 253.] 
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8. Same— Cae Heating Appabatus. 

The Dlxon patent, No. 457,706, for a car heating apparatus, as Umited 
by the prior art and the proceedings in the Patent Office, iield not iii- 
fringed. 

4. Same— Suit roa Infbinsement— Lâches. 

A suit for Infringement of a patent is barred by lâches where the de- 
fendant, a rival manufacturer, commenced making, advertlslng, and 
selllng substantlally the same device as that alleged to Infrlnge more thaii 
10 years before the suit was brought and before the patent was Issued, 
and continued the same up to the tlme of suit. 

[Ed. Note. — Lâches as a défense in suits for infringement, see notes to 
Tajlor V. Sawyer Splndle Co., 22 C. O. A- 211 ; Rlchardson v. D. M. Os- 
borne k Co., 36 0. C. A. 613.] 

In Equity. Suit to restrain alleged infringement of United States 
letters patent to complainant, as assignée of R. M. Dixon, for car 
heating apparatus. No. 457,706, dated August 11, 1891, applied for 
November 26, 1888, and United States letters patent to John Q. C. 
Searle, Julia E. Searle, executrix, etc., for railway car heating ap- 
paratus, No. 707,361, dated August 19, 1902, and applied for March 
23, 1888, renewed August 26, 1898, and for an accounting. 

Betts, Sheffield & Betts (Edmund Wetmore, Samuel R. Betts, Ran- 
dolph Parmly, and John W. Peters, of counsel), for complainant. 

Richardson, Herrick & Neave (W. K. Richardson, Charles Neave, 
and J. Lewis Stackpole, of counsel), for défendant. 

RAY, District Judge. This suit originally alleged infringement of 
the patent to William C. Baker, No. 411,915, as well as those to Dixon, 
assignor to complainant. No. 457,706, and to Julia E. Searle, executrix 
of John Q. C. Searle, No. 707,361, but during the taking of complain- 
ant's rebuttal testimony the Baker patent was withdrawn from the 
controversy and will not be considered, except perhaps as a part of 
the art to which the patents now in suit relate. Both of thèse patents 
were applied for some years before they were issued; the Dixon pat- 
ent November 26, 1888, and the Searle patent March 23, 1888. The 
Dixon patent issued August 11, 1891, and the Searle patent August 
19, 1902, some fourteen years after application filed. Both patents 
relate to apparatus for heating railway cars, hot water circulating Sys- 
tems, and ail the claims are in issue hère. The record is voluminous, 
especially in exhibits and drawings. Thèse patents show and describe 
the use of steam taken from a source of supply for the purpose of heat- 
ing the hot water circulating System. The Searle patent is not confined 
to steam heaters, but as the defendant's device, alleged to be an in- 
fringement, involves the use of steam heaters, the Searle patent may 
be referred to as though confined to steam heaters for heating its cir- 
culating System. 

The défendant corporation was organized in 1889, as a consolida- 
tion of the McElroy Car Heating Company and the Sewall Safety 
Car Heating Company. The défendant says that it commenced the 
manufacture and sale of the alleged infringing apparatus, or similar 
apparatus, in 1890, and has continued so to do undisturbed by com- 
plainant down to the time suit was brought in 1903, a period of some 
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13 years as to the Dixon patent. It was also making and selling sub- 
staptiàlly the same System now complained of during nearly ail the 
time the Searle application was pending in the Patent Office. The 
défendant dénies infringement, and pleads lâches as to the Dixon pat- 
ent, and allèges that the Searle patent is invalid, disclosing no patent- 
able invention in view of the prior art. The William C. Baker patent, 
No. 411,915, appUed for December 10, 1888, was issued October 1, 
1889, and is for heating apparatus for railway cars. Also, No. 473,721, 
dated April 26, 1892, applied for June 24, 1887. 

Hot water circulating Systems for heating cars were not new in the 
art when the patents in suit were applied for — thus, Pike, No. 124,- 
973, dated March 26, 1872 ; Weibel, No. 144,435, dated November 11, 
1873, applied for August 23, 1873; Baker, No. 75,345, dated March 
10, 1868; Duffield, No. 194,418, dated August 21, 1877, application filed 
February 5, 1877 ; but many patents were applied for at near the same 
time — thus, Towne, No. 397,153, dated February 5, 1889, applied for 
June 13, 1887; Dolan, No. 506,984, dated October 17, 1893, applied 
for October 5, 1887; Shinn, No. 484,343, dated October 11, 1892, 
applied for September 3, 1887; Gold, No. 388,773, dated August 38, 
1888, appHed for August 35, 1887; Towne, No. 512,339, dated Jan- 
uary 3, 1894, applied for February 4, 1887 ; Magee, No. 584,388, dated 
June 8, 1897, applied for December 15, 1887; Baker, No. 590,470, 
dated September 31, 1897, applied for April 11, 1887. Others might 
be mentioned. This heating of the prior art was not confined to heat- 
ers in the car itself, but included steam talcen from the engine. In 
letters patent to Charles F. Pike of Providence, R. L, dated March 36, 
1872, No. 134,973, for "Improvement in Railroad-Car Heaters," he 
says that he bas invented, and then goes on to describe, bis new and 
usef ul "apparatus for heating cars." He says : 

"And it consista în passlng the exhaust steam from the loeomotlve-englne 
through suitable pipes, flrst through the feed-water in the tender and then 
successively to heaters under the cars from whence the heat Is dlstrlbuted to 
pipes and registers In the cars," etc. 

He carries the steam in pipes through the feed water in the tank 
of the tender and beats it, thence through pipes to the heaters under 
each car. The heaters are inclosed in a nonconducting case and con- 
tain a number of small tubes through which the steam passes heating 
the oil or other noncongealable fluid in the heaters, or thèse tubes may 
be filled with oil and the steam pass around them. Pipes run under 
the upper floor of the car, there being a double floor provided. A 
branch pipe from each heater leads the heated fluid into thèse pipes 
which are connected. He says: 

"The heated Ilquld passlng up one slde and retumlng passes through the 
pipes into the bottom of the heater to be there again heated, and so on auto- 
matlcally, Iceeplng up a constant circulation." 

He also provides registers. He says: 

"In the bottom of the heaters are arrangea small cocks for lettlng ont the 
condensed water. The pipes are ail connected by flexible, unlversal, or sUp- 
jolnts of the usual kind. The great advantages of my Invention are, flrst, 
perfect safety, there belng but one flre on a train, viz., in the furnace of the 
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locomotive, and of course no accidents can occur from upsetting of stoves, 
and thereby the liabllity of being burnt to death Is avolded. An equal 
température can be malntained in the whole car, and not, as now, wlth 
stores, the passengers near the stove obtainlng ail the beneflt therefroin and 
those In the center none ; second, saving of fuel lu the stoves." 

His apparatus and circulating system was not confined to the use 
of exhaust steam, for he says : 

"When It Is deslred to heat the cars before starting the vlrgin steam may 
be run through the pipes and heaters until the train is In motion, when the 
exhaust steam may be used," which, etc. 

He then daims his arrangement of pipes, heaters, etc., as shown, and 
also : 

"2. The method hereln descrlbed for warming and ventilatlng rallroad 
cars, consisting in passing steam (waste or virgln) through pipes in contact 
wlth a System of colis or pipes inclosed In air-flues, boxes, or chambers so that 
the steam beats the liquid In said coils or pipes, and the llquid by automatlc 
circulation beats the air, so as to warm and ventilate the cars, substantlally 
as set forth." 

His heaters are arranged and located at the lowest point in the Sys- 
tem, and it is perfectly apparent from his patent that he fuUy appre- 
ciated the benefits flowing from such an arrangement. This System 
of Pike suggested plainly and emphatically every advantage of a hot 
vvater circulating System in railroad cars, and long in advance of the 
fire horrors of 1887 on railroad trains he suggested the necessity of it, 
with steam heaters under each car supplied with steam from the en- 
gine of the train. He left nothing for succeeding inventors in this field 
except the perfecting of the circulating System. Now, in 1868, Baker 
had given to the vi^orld his patent for "Improvement in Railroad-Car 
Heaters," No. 75,345, in which he had a circulating hot water appara- 
tus, the heater being a fuel-fed stove standing on the floor of the car. 
He points out the necessity of having the heater lower down than the 
circulating pipes — that is, of putting it at the lowest point in the Sys- 
tem — but as he could not so locate a stove on a railroad car he pro- 
vides a remedy so far as he can. He says : 

"My Invention relates to a circulating hot-water apparatus, especlally 
adapted to rallroad cars and other vehicles, hi which the radlating or heating 
pipes are necessarlly placed near the level of or below the fire. In hot-water 
warming apparatus, the heatîng-pipes hâve usually been elevated above the 
flre, so as to obtaln an upward and distant circulation, and a downward re- 
turn to the heater. Such apparatus has not been adapted to heating rall- 
road cars, because the heat would not be sufficiently near the floor. The na- 
ture of my sàld Invention consists in a circulating water apparatus, In which 
the heat Is applled to a tube that extends upward to a water and expansion 
vessel, and from this water-vessel the circulation Is downward, and through 
the radiatlng or heating tubes, and returns to the heater. • * » The pipes 
of my coil can therefore be led In any deslred direction wlthln the car or 
vehlcle, and the stove or heater may be located wherever convenlent The 
ascending hot-water pipe can be earried up sufficiently hlgb to Insure the 
proper circulation through ail the pipes connected with it, wlthout depend- 
ing upon the relative position of the heater to the coll for effectlng the cir- 
culation, as heretofore." 

The idea of auxiliary heaters and steam-generators — that is, more 
than one — along a line of piping to aid the circulation and keep up 
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beat was not new, and is fully described in patent to Baker, No. 
247,629, dated September 27, 1881. When in 1887 and 1888 there 
came a gênerai demand for the adoption and use of a System for heat- 
ing railroad cars which should exclude stoves and heaters burning 
combustibles from the cars, and dozens of applications for patents for 
various suggested devices were filed in the Patent Office, it was not 
a new or novel thought or conception that stoves and heaters burn- 
ing combustibles might be donc away with in railroad cars, and that 
the necessary beat might be supplied from the engine of the train 
in the form of live steam and applied to the heating of water, oil, or 
other fluid, at the car, which in turn should circulate through pipes 
and radiators suitably located in the car as in bot water circulating 
Systems elsewhere. There was no great difficulty in bringing live 
steam from the engine to the cars; there was no particular difficulty 
in heating water in a coil of pipe by means of this hot steam ; there 
was no great difficulty in circulating the water when made hot through 
lines and coils of pipe and radiators. It was old in the art to do ail 
this. The questions were what is the best method, the least expensive. 
Those who remember anything at ail on the subject recollect that the 
cry of the railroad was, not that it could not be done, but that it was 
a too expensive thing to do. Little effort had been made to improve 
or perfect the Pike idea, for the Baker idea had been regarded as the 
best thing the railroads ought to be called upon to put in practical 
opération. The record in the case shows what many remember — that 
within a very short time successful and quite satisfactory results in 
hot water heaters were obtained — and the législation of the state of 
New York abolished the use of stoves in railroad cars. 

The combination of the Dixon patent is of (1) a System of circulat- 
ing pipes; (2) an expansion réservoir connected with the pipes; (3) 
a main source of heating supply in operative connection with said Sys- 
tem of pipes at différent points by means of ; (4) a séries of transfer 
drums, one placed above and the other below the main body of said 
pipes; (5) branch steam pipes leading from the main steam pipe 
through the upper transfer drum and into the lower transfer drum; 
(6) a cock for controlling the admission of steam into the drums, and 
a cock in the lower drum for discharging the water of condensation. 

The Searle patent, in claim 1 has in combination (1) a circulatory 
System which includes (2) a beat radiating portion (3) having an 
ascending pipe on one side thereof, and (4) a descending pipe on the 
other side thereof, (5) a heater in tbe ascending pipe, or upon one side 
thereof, and a second heater located below the first-named heater, and 
at substantially the lowest point of the circuit. Claim 2 is like claim 
1, but adds an "expansion chamber" located above the ascending and 
descending pipes, substitutes "emergency heater having a combustion 
chamber" for "heater" in the ascending pipe, "primary heater" for 
"heater" at the lowest point of the circuit, and adds "means for trans- 
ferring beat derived from the main source of heat supply into opera- 
tive contact with the circulating liquid in this primary heater. Claim 
3 places the "heat radiating portion" in the descending pipe or on 
one side thereof, a heater in the ascending pipe, or upon the other 
side thereof, and a second heater below the first-named heater, and at 
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substantially the lowest point of this circuit. The claims of thèse pat- 
ents are not lengthy, and will be inserted : 

Dixon Olaim. 

"In a heating apparatus, the comWnatlon of a System of circulating-pipes 
connected with an expansion réservoir, a main source of lieat-supply In 
operative connection with said System at différent points by means of a 
séries of transfer-drums, one placed above and another below the main body 
of the circulatlng-pipes, branch gteam-plpes, H and H', leading from the main 
steam-plpe, B, through the transfer-drum, 6, and Into the transfer-drum, F, a 
cock, f, for controlling the admission of the steam Into the drums, and a 
cock, h, In the drum, F, for dischargiug the water of condensation, substan- 
tially as set forth." 

Searle Clalm. 

"1. The combinatlon, of a clrculatory System that includes a heat-radlating 
portion and has an ascendlng pipe on one slde thereof and a descending pipe 
on the other slde thereof, a heater in the ascendlng pipe or upon one slde 
thereof, and a second heater located below the flrst-named heater, and at sub- 
stantially the lowest point of the circuit. 

"2. The combinatlon, of a circulatory System that Includes a heat-radiatîng 
portion and has an ascendlng pipe on one slde thereof, a descending pipe on 
the other side thereof, and an expansion-chamber located above sald pipes and 
havlng communication tberewith, an emergency heater having a combustlon- 
chamber Incloslng a portion of the ascendlng pipe of said System, a primary 
heater located at substantially the lowest point of the circuit, and means 
for transferring beat derived from a main source of heat-supply into operative 
contact with the clrculating liquid In said last-named heater. 

"3. In combinatlon, a water-eirculating system havlng a radlatlng portion 
in the descending pipe or upon one slde thereof, a heater in the ascendlag 
pipe or upon the other slde thereof, and a second heater located below the 
flrst-named heater, and at substantially the lowest point of the circuit" 

An "expansion tank," in this connection, is a vessel to maintain a 
reserve supply of water in constant communication with both branches 
of the circulating System, and it should hâve a safety valve and means 
for filling the System with water. "Transfer heaters" are mère jackets 
surrounding a portion of the piping carrying the water and thèse are 
supplied with steam sufficiently hot to heat the water in the pipes con- 
tained therein. This steam may corne from the boiler of the engine 
or any other suitable source. Of course it is understood that water in 
a jacket or cyHnder could be heated by the steam contained in coils 
of pipe passing through it, and then be carried into the water pipes 
of the circulating System. In this case the heat of the steam in the 
jacket is transferred to the water in the pipe of the ascending branch, 
and, in accordance with the opération of very old and well-known laws, 
this heated water then rises and the colder and consequently the heavier 
water in the descending branch takes its place and in its turn is heat- 
ed and hence a constant circulation is maintained so long as the heat 
is applied. This is conceded by the complainant's expert Morse. It 
has been well known for centuries that the tendency of hot water 
in a pipe is to rise while the cold will sink, and this fact was recog- 
nized in the prior art by Baker in 1868, when in his patent, No. 75,- 
345, he applied a hot water circulating system to the heating of cars. 
It was obvious that as hot water rises it would tend to push what 
was above it, and, as the tendency of the colder water was to sink and 
take its place, that the nearer the bottom of the circulating system the 
160 F.— ai 
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heater was located the better. It was also recognized that whîle both 
an up and a down current might be maintained in a single pipe still 
an adéquate and operative System required two branches or lines of 
pipe from the heater, the one leading from it and called the ascending 
branch and the other, cotinected of course, called the descending 
branch, leading back to the heater, so as to allow the colder water in 
the circuit to renew its beat. It was also perfectly obvious that this 
water in the System traveling long distances through its turnings would 
give oiï and loose its beat rapidly, it being sent through the circuit 
for that very purpose, and that, in traveling a long road through a 
car, where the water pipes were mainly on a horizontal line, it would 
be advisable and even necessary to do something to accelerate the cir- 
culation and renew the beat at some point in the circuit. Ail this was 
old, as we bave seen, and it was especially true where in a long train 
of cars the common and primary source of beat for ail the cars was 
the boiler of the engine. As we bave seen, in 1868 and in 1873, this 
was recognized. It was also recognized that, in such a system, where 
two heaters were used, the one should be placed above and the other 
below the main circulating pipes but both in the ascending pipe. It 
would hâve been idiotie to place a second heater in the descending pipe 
as that would bave retarded circulation; that is, the two would hâve 
opposed each other so far as circulation was concerned. There was 
nothing new or novel in the idea of placing one of thèse heaters at 
substantially the lowest point of the circuit and the file wrapper of 
the Searle patent in suit demonstrates that Searle had no thoughl 
that there was any novelty in the idea or patentable novelty in an ap- 
paratus for hot water heating in railway cars which located one heater, 
when two were used in the System, at substantially the lowest point 
of the circuit. 

The file wrapper of the Searle patent in suit shows that bis applica- 
tion filed March 33, 1888, contained 17 claims and extensive spécifica- 
tions, ail of which disappeared. They contained no référence to a heat- 
er "at substantially the lowest point of the circuit." In the spécifica- 
tions we find : 

"The water heating ctamber, 6, Figs. 1, 2, and 3, or, heating chamber, 6', 
Flgs. 2, 3, and 7, located below the car, may form part of a single flow Sys- 
tem, and may be arrangea so the water before passing to the pipes that beat 
the car, may be heated by means of steam brought in contact with the circu- 
lating water in elther of the waya heretofore described. * • * As shown 
in Flgs. 2 and 3, a détachable and removable water heating chamber, 6', may 
be located beneath the car, and contaln a steam coll, 5, which bas been de- 
scribed with référence to other figures of the drawlngs." 

In the claims we find : 

"3. In a hot water warming apparatus for railway cars, the combination of 
a heater, water dividing chamber or fltting located above the heater, cir- 
culating pipes that beat the car and discharge Into a comblned water uniting, 
and water heating chamber below the car and connected to the heater sub- 
stantially as described. 

"4. In a hot water warming apparatus for railway cars, the combination 
of a water heating and circulating passage connected to a water dlTlding 
and expansion chamber above it, in which the water is divlded, into two sep- 
arate flows and relleved of the bubbles of steam and air, and a water unltlng 
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chamber or flttlng below the heating pipes to collect the separate flows and 
return them to the lieater snbstantially as described. • * * 

"7. In combination with tbe stove, I, a water heating and circulating cham- 
ber, 6', located below the car floor communicatlng wltli tke lower leg of coil 
8, and with the pipes that beat the car, said chamber enclosing a steam coU 
connected to a main steam supply, and arranged se the water can be heated 
with flre In the stove, or, by steam forced through the coll in contact with the 
circulating water, or, by both at the same tlme substantlally as describ- 
ed. • * * 

"10. In a hot water warming apparatus for rallway cars, the combination of 
a heater, hot water circulating pipes, a détachable and removable water cir- 
culating passage or chamber located below the pipes that beat the car, In- 
closlng a steam coll and communlcatlng with a water passage or chamber 
above the heater through whleh the hot water must pass to beat the car, sub- 
stantlally as described," 

May 15, 1888, Benton J. Hall, Commissioner of Patents, in a com- 
munication to Searle inclosed a summary of the claims, and there is 
no suggestion of a daim for a heater in the System so located. June 
2, 1888, the Commissioner communicated to Searle a statement of the 
subject-matter of an interférence, and said: 

"The subject-matter Involved In the interférence is (1) the combination with 
a car, of a System of circulating pipes wlthln said car and two heaters both in 
operative contact with said circulating System or with branches thereof and 
adapted to be operated slmultaneously or separately for imparting beat 
thereto ; (^ in a car heating System the combination with a System of water 
circulating pipes wlthln the car of a sultabie radlator in contact with said 
circulating System, or a branch thereof, mechanlsm for supplylng said radla- 
tor with steam as a primary means of heating said circulating System, and a 
secondary heater also In operative contact with said circulating System and 
adapted to beat the same." 

October 28, 1890, C. E. Mitchell, then Commissioner of Patents, 
communicated to Searle a further interférence in which he said: 

"In combination, a water circulating System havlng a radlating portion In 
the descendlng pipe or upon one side thereof, a heater in the ascending pipe 
or upon the other side thereof, and a second heater located below the flrst- 
named heater, and at substantlally the lowest point of the circuit." 

This was the language of Steward, examiner, not of the patent, and 
related to the location of the lowest heater. 

April 22, 1892, about 4 years after the first application was filed and 
about 18 months after receiving this suggestive communication from 
the Commissioner, Mr. Norris, then attorney for Searle, wrote : 

"Add to the above-entitled application the following addltlonal claims to 
those already In the application. * • • In combination, a water circulat- 
ing System havlng a radlating portion in the descendlng pipe or upon one 
side thereof, a heater In the ascending pipe, or upon the other side thereof, 
and a second heater located below the flrst-named heater, and at substan- 
tlally the lowest point of the circuit" 

As between Benjamin and Searle it was decided that two heaters 
in the ascending pipe of the system, one above and one below as men- 
tioned in the claims first filed, was the invention of Searle, but there 
is nothing to show that Benjamin ever claimed the lower heater as 
located at substantlally the lowest point of the System. It is évident 
that idea was the suggestion of the Patent Office and not a conception 
of Searle. 



484 160 FEDERAL BEPORTBR. 

July 6, 1893, W. E. Simonds then Commissioner of Patents directed 
a revision and restriction of the daims. May 19, 1894, another inter- 
férence was declared, and as a resuit, it seems, June 17, 1895, Searle 
canceled his daims and spécifications and substituted others, increasing 
his claims to 27, and filing affidavits to carry the date of Searle's ré- 
duction to practice of his invention back to April, 1887. He also filed 
new spécifications and drawings. AU of thèse claims were rejected 
August 13, 1895. In the new spécifications, Searle said : 

"It wlU therefore be seen that my Invention contemplâtes the use of at 
least two heaters arranged at différent élévations in the system and which 
may be of any sraltable construction or character, deriving thelr heat from 
any suitable source, or else a heater located below the Une of the cireulating 
System and at substantlally the lowest point of the circuit" 

It is évident that he did not know, even then, in view of the attitude 
of the Patent Office, whether to claim two heaters "arranged at différ- 
ent élévations" or one located "below the Une of the cireulating Sys- 
tem." He was willing to accept either, and was waiting to ascertain 
which might be deemed patentable. Among thèse 27 new claims we 
find the foUowing : 

"1. In a heatlng system for railway cars, the combinatlon of a llquld-clr- 
culating system for the llquld to be heated, having a radlating portion and a 
beater for heatlng sald System arranged below it at the lowest point of the 
circuit, substantially as set forth. » • * 

"3. In combinatlon, a water cireulating system having a radlating portion 
in the descending pipe or upon one slde thereof. a heater in the ascendlng 
pipe or upon the other slde thereof, and a second heater located below the 
flrst named heater and at substantially the lowest point of the circuit, sub- 
stantially as set forth." 

In "Remarks," appended to thèse new claims, he says, "Claims 12 
to 26, both inclusive, are Verbatim copies of original claims," etc. Réf- 
érence to the original daims demonstrates they are not. Ail of thèse 
new claims were rejected August 13, 1895 ; new claim 1 on Pike No. 
124,973, and new claim 3 on patents to Towne, No. 512,339, taken 
with Pike, and the examiner said : 

"Claim 1 Is rejected on the patent to Pike, 124,973, March 26, 1872, 'Train 
Water Heating Systems, Steam.' 

•'Claims 2, 3, 4, and 5 are rejected In view of the patent to Towne, 512,239, 
Jan. 2, 1894, 'Train Water Heating Systems, Steam,' when taken wlth the 
patent to Pike, above clted. Towne shows ail the éléments set forth in thèse 
claims, and Pike shows It to be old to locate a steam heater at the lowest 
part of a water clrculatory System. To locate Towne's steam heater at the 
lowest part of his clrculatory system, in view of Pike, would not involve in- 
vention. * • • 

"Claim 8 is rejected on the patents to Towne, Pike, and Searle, noted, the 
patents to Towne and Pike showing the arrangement of the parts claimed, 
and Searle showing it to be ordinary to duplieate steam heaters in operative 
contact with water clrculatory System." 

October 25, 1895, Searle, by his attorney, submitted numerous 
amendments and a long argument and complaint in which he said, 
amongst other things : 

"The soûl of this Invention which the examiner deslgnated in the inter- 
férence as patentable consists in the particular arrangement of one heater 
with référence to the other. * • • The two patents of Towne and Pik» 
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are irrelevant, especially in vlew of the fact that they are lacking in the 
very feature which constltutes the soûl of the invention or comblnatlon, to 
wit, the arrangement of one beater below the other, and at substantially the 
iowest point of the circuit. * * * There Is no advantage in using two 
heaters in the same System unless one of the heaters is located at a différent 
élévation than the other and is so connected with such other that the force 
resultlng from the ascendancy of the water in the first heater will create a 
circulation through the upper heater, or, which is the reverse of this, the 
ascendancy of the water in the upper heater will draw the current throngli 
the lower one." 

Now it so happens that this very idea had been expressed and fully 
illustrated in British patent to Oswald Rose, No. 2,56r of May 31, 
1882 (see Fig. 16), where we hâve the primary and lower heater and 
two auxilîary heaters in the line of circulation one above the other. 
The patentée says: 

"Figure 16 shows an arrangement by which large spaces can be heated by 
one circulating pipe and the water therein maintalned at a hlgh température» 
notwithstandlng the length of plplng it bas to pass through. X is the main 
heater, and X' X2 are other heaters placed round the pipe at sultable inter- 
vais after the manner shown In Figure 3 to assist In maintalnlng the beat in 
and promotlng the circulation of the water or other fluld contalned in the 
endless pipe." 

His System is applied to railway carriages. Rose used electricity 
instead of steam for communicating heat to the water in the circulat- 
ing Systems of pipes. 

The Towne patent of 1894 covered a System of circulating pipes, two 
heaters in operative contact therewith, and operated separately or 
simultaneously, one designed to be the main source of heat and the 
other for emergencies or use when the other did not sufficiently heat 
the car, both heaters being in the circulating System, so that the one 
supplemented the one or aided the other in heating the water in the 
pipes. This stove or heater was also so constructed that, if by insuf- 
ficiency of steam from the engine, or want of it when the car was 
detached from the train, it was désirable to add other heat to that of 
the steam, or heat solely by other means, the water in the pipes and 
entire system could be heated by a gas flame, etc. Towne said noth- 
ing of having the one heater higher up than the other. He describes, 
in part, his System as follows : 

"A transfer-chamber In each car adapted to be connected wlth the prime 
heater and to receive heat therefrom through pipes and flexible couplings be- 
tween the cars, and to transfer the heat thus recelved to the local circulat- 
ing médium of the car; third, a local eireulatory system of pipes in each 
car connected with the transfer chamber and adapted tô hâve the water con- 
talned in sald pipes heated by It; fourth, a local supplementary heater in 
each car connected wlth the transfer chamber and adapted to heat the local 
circulating médium by direct combustion of fuel. • * » instead of hav- 
ing the local heater embody in one structure the steam heated transfer cham- 
ber and the combustion chamber, as Just descrlbed, thèse two chambers may be 
either dupllcated or dlvlded." 

It seems clear to me that it was a self-evident proposition that if 
one steam heater would heat the water at one point and cause it to 
rise that another in the same ascending pipe would add heat to the 
ascending column of water, or restore heat at a distance from the start- 
ing point, and, in either event, keep up or accelerate the circulation 
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as the case might be or necessity demand. AU this was pointed out 
and illustrated in the prior art as we hâve seen. As heater after heater 
in this art had been placed at the lowest point in the circulating Sys- 
tem as common sensé and expérience dictated it should be, for the rea- 
son that the effect of beat on the water in the pipe when the proper 
température was reached was to cause the heated water to rise and 
move onward, it seems to me that in 1887' the idea of placing one heat- 
er at substantially the lowest point in the System was no longer new or 
novel, and that the location of a heater at that point presented no 
patentable invention. To my mind it was no more patentable to place 
the primary heater at the base of the column of water than it would 
hâve been to locate the fire at the lowest end of the chimney, base of 
the c-olumn of air, if it had been desired to establish circulation 
throughout its entire length. The history of the art does not suggest 
that any one ever thought of patenting such an arrangement until it 
was suggested, not by Searle, but by the remark of the Examiner that 
such was the arrangement illustrated in the drawings of Searle. Out 
of the 17 priginal claims of Searle, neither of which suggested those 
finally allôwed, and out of the 27 new claims, including those formu- 
lated and presented in 1892, three were finally allowed, 10 years later, 
after rejectîon, amendment, and changes, as the resuit of mère per- 
sistence, the 3 claims in suit. And it is conceded they présent no 
possible élément of novelty unless it be in the placing of one of the 
heaters "at substantially the lowest point of the circuit." And to 
make a possible patentable combination this must be done in connec- 
tion with another heater at another point on the ascending column 
of water — that is, on the ascending pipe. To place one heater at the 
lowest point had been done before, several times; that it should be 
placed there for convenience to secure the best results were obvions 
and hence it became the old story of putting one stove by the side of 
another, but at a distance from it, to better heat the building. It has 
been known for générations that the best way to heat the rooms on 
the first fîoor is to put your heater there, or in the basement, and not 
in the attic, as heat rises — the same as hot water — and that, if you 
would add to the heat of the air that passes to the chambers above and 
becomes coder, you should place another heater there. I do not think 
such an arrangement of heaters in 1887 would hâve presented patent- 
able novelty. 

Ordinarily the work of the one heater in the circulating System of 
Searle would be as complète and effective and produce as good a re- 
suit as the work of the two. The second heater in the System (I am 
not referring to the emergency heater), the more elevated one, made 
hot by steam brought to it from the common source of supply, and 
transferring the heat to the water in the pipes, works precisely the 
same and produces precisely the same resuit it would were the other 
not in the System. Its function and its sole function is to heat the 
water in the pipe at that point, taking it as it finds it when it ar- 
rives. It neither aids nor retards the opération of the one below, the 
so-called primary heater. That heater's sole function is to heat the 
water at that point taking it as it finds it. When heated to a certain 
point the water rises in obédience to a natural law. This heater must 
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beat the water to a certain degree before it will expand and rise. This 
water once made hot rises of its own accord and passes on, and the 
heater busies itself with a fresh supply. Its power to beat tbe water 
is derived solely from the steam brought from tbe locomotive or other 
source of supply and dépends thereon. Tbe second heater aids it in 
no way in transferring beat from tbe steam to tbe water. It does not 
draw the water througb it or to it or aid it to transfer more beat to 
tbe water tbat cornes to it than it otherwise would, or impart beat to 
it more easily. The first heater does cause bot or warm water to reach 
the second heater but this water being bot or warm in any degree does 
not aid tbe second heater to transfer to it more beat than it otherwise 
would, or to do its work of transferring the beat from tbe steam to tbe 
water more easily or expeditiously. You can beat warm water to the 
boiling point, or any desired point more quickly than you can cold water 
for the reason it requires the transfer of less beat, but the work of 
transferring the beat tbat is transferred, which is tbe function of the 
beat itself, remains precisely the same. Hence the placing of two 
heaters in tbe same ascending pipe is a mère aggregation. 

This is not a patent or a claim for an improved heater or an im- 
proved transfer heater, but merely for a combination of old éléments 
constituting a structure for heating cars, etc. It is not a new or im- 
proved process for heating water in a circulating System or for trans- 
ferring beat from a steam pipe or pipes or réceptacle to water in such 
a System. Tbe process of reasoning by which the conclusion was 
reached tbat thèse claims disclose patentable invention was (and I 
quote from Steward, Examiner) : 

"As regards the merits of the Invention, it Is noted that In the déclaration 
of Interférence No. 14,804, the issue in sald interférence was believed to be 
patentable over the issue In interférence No. 12,961, only in the précise ar- 
rangement of the heaters, relative to the liquid circuit, the prime function of 
the heater In the ascending pipe being, in the opinion of the examiner, to give 
direction to the beat eonveying médium, while the prime function of the 
'second heater' was to beat said médium, the object of locating sald 'second 
heater* at substantlallj' the lowest point of the circuit being to cause the cir- 
culating médium to be in a heated state on entering the ascending pipe, thus 
avoiding the extra work of lifting said medimn while in its cold-dense-state, 
which would resuit were the said second heater sltuated at any other point 
of the circuit. Considered in this light, there is an interdependence in action 
between the two heaters, hence, the assemblage is something more than a 
mère duplication of parts or a mère aggregation." 

It should be remembered tbat the water in this circulating System 
when tbe beat is first applied is ail of tbe same température. The 
steam from the locomotive reacbes eacb heater by independent means 
at practically the same instant of time, and each heater commences 
its work of transferring beat from tbe steam to tbe water at substan- 
tially the same instant of time. The action of the beat on and in the 
water is to separate tbe particles, and as it expands and rises the heated 
particles fly off and upward from the others, or colder particles. They 
do not attract the colder particles or draw them after themselves or 
do any work whatever in that regard. Tbe tendency is to repel. Sayr 
Tyndal : 

"The motion of thèse atoms Is communleated to the boiler, thence to the 
water, whose particles are shalsen asunder, and fly from each other with a 
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repellent ènergy commensurate with the beat communicated. ♦ * • There- 
fore we may reasonably conclude that thls motion or vibration Is beat, or the 
répulsive power. Heat, then, or that power whlch prevents the actual con- 
tact of the corpuscles of bodies, and which is the cause of our peculiar sen- 
sations of heat and cold, may be defined a peculiar motion, probably a vibra- 
tion of the corpuscles of bodies, tendlng to separate them. It may with pro- 
priety be called the répulsive motion." 

The rising of the heated particles tending to push the water above 
has a tendency to create a vacuum into which the colder water below, 
if below, or to one side, immediately rushes. As precisely the same 
opération is going on at each heater they act independently. The pipe 
bringing the steam into the heater or drum has nothing to do with 
giving direction to the heated water, nor does the steam of itself or 
its application to the pipe containing the water. Brought into con- 
tact with such pipe a portion of the heat in the steam is immediately 
transferred to the water through the métal side of the pipe, and that 
water when sufficiently heated moves immediately upward, and if there 
be a pipe leading generally upward from that point it will foUow it. 
If the pipe be horizontal with an opening somewhere the heated water 
will follow on the upper side of the pipe moving towards the opening. 
I assume that by "heat conveying médium" in the above quotation is 
meant the heated water, inasmuch as it conveys the heat transferred to 
it to the différent points of radiation which are or may be ail along the 
water pipes. As before stated neither heater does anything to "give 
direction to the heat conveying médium." Natural laws do that if the 
water conducting pipes are so constructed as to allow them to operate. 
If there be a single pipe only and room for expansion — an expansion 
chamber — thèse natural laws will start a circulation in that single 
pipe, the up current hot or warm, the down current by its side cold- 
er, and the colder water will be constantly sinking, seeking the lowest 
level and hence returning to the heater. 

It is not sufficient to avoid the statement that thèse two heaters are 
mère aggregations to show that both contribute to the effective heating 
of the car — the final resuit sought, the final object to be attained. To 
avoid the charge of aggregation "each élément of the combination must 
qualify every other." Pickering v. McCullough, 104 U. S. 310, 26 
L. Ed. 749. "The combination to be patentable must produce a différ- 
ent force, or efïect, or resuit in the combined force or processes from 
that given by their separate parts. There must be a new resuit produc- 
ed by their union. If not so, it is only an aggregation of separate élé- 
ments." Reckendorfer v, Faber, 92 U. S. 347, 357, 23 L,. Ed. 719. 
"A combination of well-known separate éléments, each of which, when 
combined, operate separately and in its old way, and in which no re- 
suit is produced which cannot be assigned to the independent action 
of one or the other of the separate éléments, is not patentable." 
Thatcher Heating Company v. Burtis, 121 U. S. 286, 290, 291, 392, 
294, 295, 7 Sup. Ct. 1034, 1038, 30 L. Ed. 942. Ail that Searle did 
was to add a second heater in a hot water circulating System. But 
it is said that he located one of them more advantageously than before; 
that is, at substantially the lowest point of the circuit. But as this 
had been donc before, and repeatedly, I do not think he can claim that 
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idea. But assume that he can, inasmuch as the circulating System was 
old and the heater was old when in any circulating System, what 
Searle accomplished was simply the advantageous location of this sec- 
ond heater within the circulating System. To do this was not patent- 
able invention. Thatcher Co. v. Burtis, page 290 of 131 U. S., page 
1036 of 7 Sup. Ct. (30 L. Ed. 942). He has not mentioned or claimed 
any new or improved means for bringing the two heaters or either of 
them into the System or for adjusting them or either of them when 
there. Each is placed in the System in the old way and adjusted in 
the old way and by the old means. One, it is asserted but not shown, 
is in a new location in the System. Admit, if we will, for the argu- 
ment, that this is true, and that this is a better System than any of 
the prior ones, that fact does not make the combination patentable. 
Thatcher Heating Co. v. Burtis, pages 290, 294 of 131 U. S., pages 
1036, 1038 of 7 Sup. Ct. (30 L. Ed. 942). I cannot distinguish this 
case in principle from the Thatcher Case just referred to. In that case 
what Thatcher did was to combine in one structure, for the better 
heating of rooms or a building, by securing a uniform and steady 
beat that could be regulated by the occupants of the upper rooms and 
by means of a heater that did not require fréquent attention (see page 
291 of 121 U. S., page 1036 of 7 Sup. Ct. [30 L. Ed. 942])— ail of 
which he accomplished — a cyclinder or body of the heater projecting 
out from the frame or mantel; a feeder or fuel magazine within the 
cylinder, and an opening through which the magazine was fed from 
above. He thus increased the capacity of the magazine and extended 
the feeder or magazine to the feed hole so as to allow an uninterrupt- 
ed passage of coal from above instead of through the front or side 
doors. Each élément was old, but they had not been used in combina- 
tion. Judge Wallace in the Circuit Court said (13 Fed. 569): 

"Inasmuch as the heater was old, and the fuel réceptacle with the descrlb- 
ed opening was old when located within an ordinary coal stove, what Thatch- 
er accomplished was merely the advantageous location of the fuel réceptacle 
within the flreplace heater. * * * It must be coneeded that It was not 
obvions that such a fuel magazine could be advantageously employed In sueh 
a heater. Attempts had been made by others to do the same thing wlthout 
satisfactory results, but Thatcher's organization was a success, and linme- 
diately commended itself to the public. But Thatcher's broad claims cannot 
be sustained. There may bave been patentable novelty In the means he em- 
ployed to adjust the parts in the new organization but there was none In mere- 
ly bringing those parts together. They did not perform any new functlon In 
the new arrangement. The fuel magazine does just the same work In the new 
structure It did In the ordinary coal stove. » • » The parts do not co- 
opéra te to produce a new resuit. By their aggregation the new structure eon- 
tains ail the advantages which resided before separately in several structures. 
The new heater is, therefore, a better heater than any which preceded it, but 
It does not présent a patentable combination, irrespective of the means em- 
ployed to adjust the several parts into efficient relations to each other." 

The Suprême Court of the United States quoting and approving ail 
this said : 

"It is admitted that what Thatcher did, and ail that he did, was to trans- 
fer this well-known fuel magazine from its use In an out-standlng base-barn- 
Ing stove to a flreplace heater, equally well Itnown and in common use as to 
Its arrangement, construction, position, and mode of opération. When this 
fuel magazine was thus transferred from one kind of stove to another. In Its 
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new situation It performed precisely the sa me functlon, wlth respect to the 
fuel and the fire, as It had always been accustomed to perform In Its old 
place, and the flreplace heater Into whîch it was thus newly placed, se far as 
the génération and transmission of heat and heated air are concerued, operat- 
ed precisely as it had habltually done before. It is true that such a flreplace 
heater, by reason of t'ie fuel magazine, was a better heater than before, just 
as the outstanding stove with Its slmilar fuel magazine was a better heater 
than a similar stove without such a fuel magazine. But the improvement in 
the flreplace heater was the resuit merely of the single change produced by 
the Introduction of the fuel magazine, but one élément in the combination. 
The new and Improved resuit in the utlllty of a flreplace heater cannot be 
said to be due to anything In the combination of the éléments which com- 
pose it, in any other sensé than that it arises from bringing together old and 
v/ell-known separate éléments, which, when thus brought together, operate 
separately, each in its own way. There is no spécifie quality of the resuit 
which cannot be deflnltely asslgned to the independent action of a single élé- 
ment. There is, therefore, no patentable novelly in the aggregation of the 
several éléments, consldered in itself. If, however, to adapt thèse several élé- 
ments to each other, so that they can act together in one organlzation, re- 
quired the use of means not within the range of mère meehanical skill, then it 
would be true that the Invention of such means for effecting a mutual ar- 
rangement of the parts would be patentable. If, in the présent case, owing to 
the necessary form, size, structure, and situation of a flreplace heater as 
ordinarily made and used, there were aseertalned dlfaculties In uniting such 
a fuel magazine as Thatcher adopted from its known use in out-standing base- 
burning stoves, and those diffleultles were overcome by somethlng more than 
mère meehanical ingenuity, he mlght hâve been entitled to a patent, not for the 
combination, however made, of the fuel magazine and the flreplace heater, but 
for the means which he had invented for effecting it. Nothing of that, how- 
ever, appears in thls case. ïhe Invention described Is not of any such device 
for efl'ectlng the Combination ; no claim is made of that charaoter. The clalm 
made is for the combination, no matter how or by what means It is or may 
be efCected.;.' 

So hère, the improvement in the circulating system is the resuit of 
the single change produced by the introduction of this second heater 
and "thérè is no speciiic quality of the resuit which cannot be definite- 
ly assigiiëd to the independent action of a single élément." No new 
function whatever is evolved from this combination and hence it is 
not patentable, ail the éléments being old. Specialty Mfg. Co. v. Fen- 
ton Mfg. Co., 174 U. S. 492, 498, 19 Sup. Ct. 641, 643 (43 L. Ed. 
1058) where it is held : 

"Putting the Hoffman patent In Its most favorable Ught, It Is very Uttle, 
if anything, more than an aggregation of prior well-known devices, each con- 
stituent of which aggregation performs its own appropriate function In the 
old way. Where a combination of old devices produces a new resuit such 
combination is doubtless patentable, but where the combination is not only 
of old éléments, but of old results, and no new function is evolved from such 
combination, it falla within the rulings of this court In Halles v. Van Wormer, 
20 Wall. (U. S.) 353, 36S, 22 L. Ed. 241 ; Eeckendorfer v. Faber, 92 U. S. 347, 
356, 23 L. Ed:. 719 ; Phillips v. Détroit, 111 U. S. 604, 4 Sup. Ot. 580, 28 L. EJd. 
r).32; Brinkerhoff v. Aloe, 146 U. S. 515, 517, 13 Sup. Ct. 221, 36 L. Ed. 
1068 ; Palmer v. Ctornlng, 156 U. S. 342, 345, 15 Sup. Ct 381, 39 L. Ed. 445 ; 
Richards V. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. 
HofCman may hâve succeeded in producing a shelf more convenient and more 
salable than any which preceded it, but he bas done It principally, if not 
wholly, by the exercise of meehanical skill." 

And, if adding this second heater in the circulating System at sub- 
stantially the lowest point does add to the efficiency of the System, 
aids the circulation, and increases the heat carried thereby and radi- 
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ated in.to the car, as it is donc in obédience to tlie same lâw and in the 
same way and by the same means and only by an increase of the beat, 
power employed and applied, a mère duplication, it is "a mère différ- 
ence in degree, a carrying forward of an old idea, a result, perhaps 
somewhat more perfect, but not rising to the dignity of invention." 
Wright V. Yuenghing, 155 U. S. 47, 63, 54, 15 Sup. Ct. 1, 39 L. Ed. 
64, and cases there cited. The court said, pages 53 and 54 of 155 U. 
S., page 4 of 15 Sup. Ct. (39 L. Ed. 64) : 

"Wright's only inventiou, then, was In the combinatlon of the cyllndrical 
guide with the trough sliown in the Farrar patent. Did this accomplish a 
)ievv and valuable resuit it is quite possible that a patent therefor might hâve 
Iieen sustained, but we do not find this to be the case. The cyllndrical guide 
perforais the same functions as in the prier patents; the trough, in which the 
Connecting rod works in the Farrar patent, is practieally the same as In the 
Wright patent, and the combinatlon is a mère aggregatlon of their respective 
functions. If the combinatlon of the trough and cylindrlcal guide of the 
Wright patent glves groater lightness and strength to the frame than the com- 
))ination of the trough and thé flat guides of the Ifarrar patent, it is a mère 
différence in degree, a carrying forward of an old idea, a resuit perhaps, some- 
what more perfect than had hltherto been attained, but not rising to the dig- 
nity of InTentlon. We hâve repeatedlv held patents of this description to be 
invalid. Stimpson v. Woodman, 10 Wall. (TJ. S.) 117, 19 L. Ed. 866; Smith 
V. Nichols, 21 Wall. (U. S.) 112, 22 L. Ed. 5G6 ; Guidet v. Brooklyn, 105 U. S. 
r.50, 26 L. Ed. 1106 ; Hall v. Macneale, 107 U. S. 90, 2 Sup. Ct. 73, Zï L. Ed. 
,307." 

See, also, Brinkerhoff v. Aloe, 146 U. S. 515, 516, 13 Sup. Ct. 231. 
224 (36 L. Ed. 1068) wliere it is said: 

"To sustaln a patent on a combinatlon of old devices It Is well settled that 
' new result must be obtained which is due to the joint and co-operating ac- 
îion of ail the old éléments. Eîther this must be accomplished, or a new ma- 
ciiine of distinct character and function nuist be constructed. Pickerlng v. 
.VcCullough. 104 U. S. 310, 26 L.'Ed. 749; Hailes v. Van AVormer, 20 Wall. 
:i53, 22 L. Ed. 241 ; Tack Co. v. Manufacturing Co. (C. C.) 3 Ped. 26, 9 Biss. 
L'58; Wringing Machine Co. v. Young. 14 Blatchf. 46, Fed. Cas. No. 9,508. If 
several old devices are so put together as to produee even a better machine 
or instrument than was formerly in use, but each of the old devices does 
what it had formerly done in the Instrument or machine from which it was 
borrowed and in the old way, without uniting with other old devices to peir- 
form any joint function, It seems that the combinatlon Is not patentable." 

In Am. C. M. Co. v. Helmstetter, 142 Fed. 978, the Circuit Court 
of Appeals, Second Circuit, said (page 980, 74 C. C. A. 240, page 

242): 

"The fact that the two devices are not separately claimed, but only in com- 
binatlon, would Indlcate that the patentée regarded the éléments Individually 
considered as old. The distinction between a combinatlon and an aggregatlon 
lies in the présence or absence of mutuallty of action. ïo constitute a combi- 
natlon it is essentlal that there should be some joint opération performed by 
îts éléments, producing a result due to their joint and co-operatlng action, 
whlle in an aggregatlon there Is a mère adding together of separate con- 
tributions, each operating Independently of the other. Hailes v. Van Wormer, 
20 Wall. 353, 25 L. Ed. 241 ; Reckendorfer v. Faber, 92 U. S. 347, 357, 23 h. 
Ed. 719; Pickerlng v. McCullough, 104 U. S. 310, 318, 26 L. Ed. 749." 

Hère, thèse heaters do not act jointly, but each separately, inde- 
pendently. They both operate at the same time on the water in the 
jîipe but each transfers beat in its own way at its point of opération 
and the beat from the one is simply added to that of the other or goes 
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to supply a loss of beat by radiation. See, also, Dodge Coal Storage 
Co. V. N. Y. C. & H. R. R. Ce, 139 Fed. 976, affirmed by Circuit 
Court of Appeals, Second Circuit, 150 Fed. 738, 80 C. C. A. 404. 

The Searle patent in suit is void for want of patentable invention in 
view of the prior art ; and the introduction of tbe second heater at sub- 
stantially the lowest point of the circuit was a mère aggregation of 
old, well-lcnown devices ; and this location of one heater at that point 
was not the idea of Searle, but of the Examiner at the Patent Office, 
suggested to him by the prior art which he cited, and then adopted by 
Searle and formulated into a claim about four years after bis applica- 
tion was filed, and after such location and duplication of heaters in 
such a System had gone into gênerai use, and after bis original claims 
had been rejected. But more than this, in view of the art as it exist- 
ed in 1887-1888, ordinary mechanical and engineering skill was fully 
compétent to do ail that Searle did or claims to bave done. The de- 
fendant Company was making and selling a circulating System with 
more than one transfer heater in its ascending pipes two years or 
iiiore before Searle formulated such a claim. Complainant's Exhibit 
No. 26, said to show defendant's construction, présents two "lower 
transfer heaters" beneath the car floor and two "transfer heaters" 
above it, and also a third, or emergency heater. Défendant bas an 
improved System of is own, and has a separate circuit for each side 
of the car. It has placed two of its transfer heaters where Pike placed 
bis in 1872, where Weibel placed bis in 1873, and where Duffield plac- 
ed bis in 1877 (see patents Nos. 124,973, 144,425, and 194,418), under- 
neath the car and at, or even below, substantially the lowest point of 
the circuit. 

I hâve carefully examined the testimony of complainant's witnesses 
Freeman and Carpenter and ail the évidence of tests. I will not go 
into it as to my mind it fails to establish any joint action, co-operation, 
co-action of the two heaters in the sensé of the patent law. Again, if 
we accept that theory, for it is, at best, but a mère spéculative theory, 
defendant's System does not work in accordance with it. Défendant 
divides bis circuit into two equal portions, and uses his heaters to 
renew the beat in the water at distant points, and not to enable the 
one to operate difïerently from what it would standing alone in the 
circuit. That is, he does not place them near together so as to enable 
the one to perform some différent function than it otherwise would 
by having hot water to operate on, or in having hot water operate 
on it. 

Dixon Patent. 

As to the Dixon patent I think the défense of lâches is clearly es- 
tablished ; also that of noninfringement. An essential élément of that 
patent which has but one claim is a cock located in the lower drum 
for discharging the water of condensation. This cock the défendant 
does not use with the steam heater. In short, it wholly omits an élé- 
ment of Dixon which he made essential by specifically inserting and 
claiming it in his combination located at a certain point. The Dixon 
patent followed the Searle patent in suit and several others. He filed 
broad claims which were rejected and canceled. Others were sub- 
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stituted only to be rejected and canceled. Then came the narrovv claim 
in suit and of it he said, by his attorneys, "The claim is spécifie, and 
covers a peculiar organization of parts only shown by Dixon." He 
must be limited to this "peculiar organization." He was in no sensé 
a pioneer. He bas submitted to limitations and restrictions imposed 
by the Patent Office, and has aiso expressly limited himself. I think 
it well said that the distinction between this spécifie claim and the re- 
jected and canceled claim is that the claim in suit spécifies the cock, 
f, near the expansion tank, and which cock controls the admission of 
steam to the drums, first, the upper drum, and thence through pipes 
or a pipe to the lower drum, and the cock. h, in the lower drum, under 
the car, for discharging the water of condensation. This is not de- 
fendant's construction or organization. Défendant for a spécifie pur- 
pose places its cock for discharging the water of condensation in the 
main steam pipe under the car, and at a point where it will not freeze 
when the drum is not heated. Of course the location of this cock is 
not fundamental in the claim. It has no new main or fundamental 
idea. It is apparent also that défendant has a peculiar organization 
of old éléments which materially differs from that of the Dixon patent. 
However, when a claimant, contesting with a score of others in the 
same field and at the same time, after repeated rejections, in order to 
obtain a patent at ail, adopts and spécifies as his invention a "peculiar 
organization" of parts and spécifies and specifically names and lo- 
cales those several parts he is held to the peculiar organization so 
particularized, specified and claimed. 

But after ail, the lâches of complainant, unexplained and not ex- 
cused, should defeat this action so far as the Dixon patent is concern- 
éd. That patent applied for in 1888, as limited and changed, was 
finally granted in August 11, 1891, over 10 years prior to the com- 
mencement of this suit. In 1890, and the évidence is not disputed, the 
défendant, a competitor of the complainant, commenced making, ad- 
vertising, and selling car-heating apparatus and devices like those now 
alleged to infringe. There is no question that those devices infringed 
the Dixon claim if the ones now complained of do. There can be no 
question that the complainant knevv just what défendant was doing. 
There was no possible concealment or covering up. When those devi- 
ces went into use they were plain to see, and open to inspection by ail 
the world, and it is impossible to suppose that complainant did not keep 
its eye on what défendant was doing. I do not thmk the complainant 
ever expected to rely on the Dixon patent as a valid patent or as broad 
enough to cover the defendant's construction. The following cases 
are sufficiently in point and ail are directly applicable: Lane & Bod- 
lev Co. v. Locke, 150 U. S. 193, 14 Sup. Ct. 78, 37 h. Ed. 1049; 
Richardson v. D. M. Osborne & Co., 93 Fed. 838, 36 C. C. A. 610 ; 
McLaughlin v. People's R. Co. (C. C.) 21 Fed. 574; Woodmanse & 
Hewitt Mfg. Co. v. Williams, 68 Fed. 489, 15 C. C. A. 530; Meyro- 
witz Mfg. Co. v. Eccleston (C. C.) 98 Fed. 437; Starrett v. Stevens 
Arms Co. (C. C.) 96 Fed. 344 — ail patent cases. Speidel v. Henrici, 
120 U. S. 377, 387, 7 Sup. Ct. 610, 30 L. Ed. 718 ; Abraham v. Ord- 
wav, 158 U. S. 416, 15 Sup. Ct. 894, 39 L. Ed. 1036 ; Penn Mutual 
Life Ins. Co. v. Austia, 168 U. S. 685, 697, 18 Sup. Ct. 233, 42 L. 
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Ed. 626; Gildersleeve v. N. M. M. Co., 161 U. S. 573, 16 Sup. Ct. 
663, 40 h. Ed. 813; Gill v. U. S., 160 U. S. 426, 16 Sup. Ct. 322, 
40 E. Ed. 480. 

In my judgment it would be inéquitable to permit an interférence 
with défendant in its business on the ground of alleged infringement 
of this Dixon patent after a delay of over 10 years in bringing suit 
during ail of which time without protest it was making and selling the 
devices noAv alleged to inf ringe, especially in view of the narrow char- 
acter ofthe Dixon claim, its doubtful validity, and the great doubt 
that infringement bas been committed. This delay would seem to bc 
an admission either that the Dixon patent is invalid in view of tlie 
prior art or that défendant does not infringe. 

There will be a decree dismissing the bill, with costs. 



SMITH & HEMENWAY CO. v. B. C. STEARNS & 00. 

(Circuit Court, N. D. New York. March 30, 190&) 

No. T,127. 

Patents— iNFBiNGEMENT—MiTEE-Box. 

The Seavey patent. No. 622,190, for a saw-gulde for sawîng materlal 
for formlng mi ter- joints, if conceded validity Is not in any sensé a 
pioneer patent, but Is merely for an Improvement In détails of construc- 
tion of the miter-boxes of the prior art, and is limited by the action of 
the Patent Office to the précise combination shown and described, with- 
out any range of équivalents, and the patentée havlng expressly Umited 
himself to a device with the "two-part slotted standard hinged to the 
bed outside of the line of the Inner face of tbe bed" the patent is not 
Infringed by the device of the Potter patent. No. 807,927, In which the 
hinge is located inside of the inner face of the bed, although In ail other 
respects such device is a substantlal copy of that of the patent. 

In Equity. Suit to restrain alleged infringement of United States 
letters patent. No. 622,190, issued March 28, 1899, to Thompson and 
others, as assignée of Charles O. Seavey, for "saw-guide for sawing 
material for forming miter-joints." 

Robinson, Martin & Jones, for complainant. 
Alfred Wilkinson, for défendant. 

RAY, District Judge. The patent in suit has but one claim, which 
reads as foUows: 

"In a saw-guide for sawing material to form miter-joints, the combination 
of a bed or frame adapted to fit the edge of the material to be sawed, a two- 
part slotted standard hinged to the bed outside of the line of the inner face 
of the bed, the parts of said standard being free above the lowest line of 
movement allowed to the saw and joined together below said line, each part 
being provided with a laterally-extending plate or frame, said plates being 
wholly separated from each other throughout, substantially as described." 

The patentée says that his "invention has relation to devices for 
guiding or controlling the position or line of action of a hand saw 
in sawing up stock in order to fit the abutting ends to form neat close 
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miter-joints, such as are désirable if not essential in the inside finish- 
ing of houses. By my présent invention I produce a device which can 
be applied to the stock to be sawed by merely placing it thereon, and 
which may be readily adjusted so as to secure an exact eut at any 
predeterminate angle. My device is, moreover, durable and can be 
compactly folded, so as to occupy but little room in a carpenter's tool 
chest or other place where it may be kept." He then says in the spéci- 
fications, "to the foregoing ends my invention consists of (1) a saw- 
guide for aiding in cutting stock at any required angle embodying 
in its construction, a, an angular base or bed adapted to be placed 
upon the stock to be sawed, and, b, a guide proper for the saw, c, 
pivoted or hinged upon the end of the bed, d, the said guide being 
provided at one end with a segmentai or curved arm, which, e, ex- 
tends through a slot in a standard or projection connected with the 
bed, in which slot the arm is adapted, f, to be clamped so as to hold 
the saw-guide in fixed position at any angle to which it may be ad- 
justed." This is an old combination of old éléments, and produces 
uo new resuit whatever, and no élément performs any new function. 
It is in fact what is known as a "miter-box." In this claim the pat- 
entée says that the bed or frame is adapted to fit the edge of the ma- 
terial to be sawed. One part is turned over at a right angle with the 
other part so that the one part rests against the face and the other 
part on the top of the material to be sawed. The next élément is a 
two-part slotted standard and it is hinged to this bed outside of the 
Une of the inner face thereof. Thèse two parts are free above the 
lowest line of movement allowed to the saw and joined together be- 
low said line. By this is meant that the slot between the two parts 
which receives the saw is open and free down as far as the saw is 
allowed to operate or is required to operate so that it cuts down 
through the lumber being sawed without coming in contact with the 
métal parts or any other obstruction. Each part of this two-part 
standard is provided with a laterally-extending plate or frame, and 
thèse are wholly separated from each other. Thèse plates are side 
by side and embrace or hold the saw. We hâve three éléments in this 
claim: (1) "Bed or frame"; (2) "two-part slotted standard"; (3) 
"laterally-extending plate or frame," one on each part of the stand- 
ard. Aside from immaterial changes of form, which perhaps make 
a lighter and even better device, this combination does not difïer from 
the prior art in construction, arrangement, opération, or resuit except 
in the single particular that the two-part slotted standard is "hinged 
to the bed outside of the line of the inner face of the bed." 

The file wrapper is in évidence, and shows that the application as 
originally filed contained five clairns, ail of which were rejected on 
références as f oUows : 

"Claim 1 Is met In patents: No. 405,210, Goulding, June 11, 1889. No. 
108,296, Rossecrans, Oct 11, 1870. No. 418,177, Goulding, Dec. 31, 1889. No. 
548,104, Westfall, Oct. 15, 1895. No. 295,920, Hlpolito, Aprll 1, 1884. No. 
257,011, Meyers, Aprll 25, 1882. No. 375,187, Nixon, Dec. 20, 1887. (Ail in 
mitering saw.) Clalms 2 and 4 présent nothlng of Invention over Hlpolito, 
Meyere, and Rossecrans. Claim 3 présents nothlng of invention over HipoUto, 
Meyers. and Goulding. Claim 5 is met in Rossecrans, Meyers, Goulding, and 
"Westfall. The clalms are therefore rejected." 
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Those five daims read as foUows: 

"1. A saw-gulde for sawing material to form miter-joints conslstlng of an 
angular bed-plate, a standard hlnged to one end of said bed-plate and provld- 
ed wlth saw-gulde plates extending therefrom, and means for clamping and 
holding the said guide-plates in any position to whldi they may be adjusted 
withi référence to the bed-plate. 

"2. A saw-guide for sawing material to form miter-joints conslstlng of a 
bed-plate adapted to be placed and maintalned In position on the material to 
be operated ui)on, a standard hlnged to one end of said bed-plate and pro- 
vlded wlth saw-guide plates extending therefrom, as descrlbed, a slotted pro- 
jection on the bed-plate, a segmentai arm pivoted at one end to one slde of 
one of the saw-giilde plates, its free portion extending through the said slot, 
and a set-screw for clamping the said segmentai arm In position In the said 
Slot. 

"3. A saw-guide for sawing material to form miter-joints conslstlng of a 
bed-plate, a standard composed of two members clamped together at their 
lower ends and hinged to said bed-plate, saw-gulde plates Integrally con- 
nected with said members of the standard and extending therefrom, as de- 
scrlbed, and means for clamping the guide-plates and standard In any posi- 
tion to whlch they may be adjusted with référence to the bed. 

"4. In a saw-guide, the comblnatlon, with an angle base or bed provlded 
wlth a slotted stud or projection and a set-screw, of a slotted standard hlng- 
ed to the base and having saw-gulde plates projectlng therefrom, and a 
graduated segmentai arm conneeted at one end to the side of one of the saw- 
guide plates and projectlng through the slot In said stud or projection of the 
bed-plate, whereby the saw-gulde plates may be adjusted wlth précision at 
any desired angle with respect to the bed-plate and clamped in said adjusted 
position. 

"5. In a saw-gulde, the comblnatlon wlth a bed adapted to be placed on the 
stock, and adjustable saw-gulde plates adapted to swing over the stock to 
be sawed, and to be held In any position to whlch they may be adjusted." 

They embrace each and every élément of the daim substituted and 
allowed and now in suit aside from "a two-part slotted standard hing- 
ed to the bed outside of the line of the inner face of the bed." 

"Bed or frame adapted to fit the edge of the material to be sawed" 
is found in old daims 2 and 5. "A two-part standard" is found in 
old daim 3, and a "slotted standard" in old daim 4. The standard 
is hinged to the bed or frame in the first four old daims. In old 
daim 3 the two parts of the standard are only fastened together at 
their lower ends, and hence are free and open down to that point, 
The saw-guide plates extend from the standards in four of the daims. 
Référence to the patents cited in the Patent Office shows that Seavey 
limited himself to the slotted standard hinged to the bed outside of 
the line of the inner face of the bed in order to get his patent — in 
order to distinguish his daim from the prior art. The bed or frame 
of this device, the horizontal part thereof being at right angles with 
the upright part, may be of wood or métal, and it holds at one end 
the saw-guide proper, which is hinged or pivoted thereto so as to 
swing to the right and left. This two-part slotted standard which 
carries the said laterally extending frame for holding and guiding 
the saw is pivoted to the bed at one end just below the horizontal 
part and also lower down, but the lower hinge or pivot serves no pur- 
pose except to give strength; that is, hold the standard more truly 
and rigidly in position. The hinges or pivots are attached to one part 
of the standard only, and hence if the standard is pivoted to the bed 
at its right-hand end the other part of the standard is further to the 
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right than are the hinges or pivots which do not interfère with or 
obstruct the slot between the two parts of the standard. The two 
parts of this standard are clamped — fastened together — at their lower 
ends, and hence from that point there is a free opening upward for 
the saw blade. The laterally-extending plates or frames extend in 
the same direction at right angles to the standard over the horizontal 
part of the bed, one for each part, and fit doser together than the 
parts of the standard so as to maintain the saw blade in its perpendicu- 
lar position, each pressing slightly against it but not interfering with 
its movement. We now hâve the swinging arms of the saw holder 
so pivoted as to swing within a limit at any desired angle to the bed, 
and hence the saw placed in the holder will swing at any desired 
angle to the pièce to be eut or sawed. As thèse pivots or hinges are 
below the horizontal part of the bed, it is necessary, in order to hâve 
an operative device, to pivot or hinge the two-part slotted standard 
"outside the line of the inner face of the bed." Otherwise the hinges 
or pivots would come against the face of the timber to be eut and 
and no true eut at a desired angle could be made. When the angle 
of the eut is determined the holding blades are swung to the right or 
to the left to that angle, which is indicated on a guage or segmentai 
or curved arm extending through a slot in an upward projection of 
the bed, and which segmentai arm may be clamped and held by means 
of a screw at the desired point. As the two parts of the standard ex- 
tend lower down than the timber to be sawed, as a rule, although not 
necessarily so, a pin of wood is inserted in the lower end of the slot 
for the teeth of the saw to strike upon after cutting through that oper- 
ated upon. This saw-guide is constructed for small timbers usually, 
but it could be enlarged and the standards extended downwardly in- 
definitely but this would serve no useful purpose as the standards are 
not saw-guides but supports for the saw-guides or laterally extending 
arms, and one of them is also utilized for the pivoted connection. 

The defendant's device is, substantially, a Chinese copy of complain- 
ant's, except that one of its laterally extending plates or frames, form- 
ing a part of the two-part standard, has a horizontal fîange and pro- 
jection with a socket to receive a vertical pivot pin, forming a part of 
the bed at one end, and on this pin the saw-guide proper is pivoted 
to the bed. Defendant's device has but one hinge or pivot, and this 
is located not outside but inside the inner face of the bed, and as a 
resuit the defendant's two-part slotted standard is hinged to the bed 
inside the line of the inner face of the bed. The purpose, mode of 
opération, and resuit attained by the two devices are precisely the 
same. But each party has a patent for its device. Complainant pro- 
ceeds under the said Seavey patent; the défendant under a patent to 
one William M. Potter, assignor to défendant company, dated Octo- 
ber 8, 1907, application filed April 27, 1905, No. 867,927, for "miter- 
box." The claim of that patent reads as follows : 

"In a foldlng miter-box, the comblnation with the base composed of a 
face-plate and Intégral top-plate arranged at a right angle to the face-plate, 
whereby the base fits a square edge of a round bearing pin on the upper sur- 
face of the top-plate near one end and arranged within the plane of the 
face-plate, a clamping sleeve fitted to said pin and adapted to tum thereos, 
160 F.— 32 
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means to clamp saîd sleeve on the pin tn flxed position, a downwardly de- 
pendlng Inner shanfc and an Inner jaw transversely arrangea on the upper 
end of the shank, said jaw and shank being Intégral wlth the sleeve, a cor- 
responding outer shank and jaw, said outer shank being secured to sald in- 
ner shank at their lower ends, by two screws, and sald shanks having cor- 
respondingly flaring outer ends and flat, vertlcally arrangea faces arranged 
parallel and close together, an intégral platform on the Inner face of the 
sleeve arranged parallel to the top plate, a segmentai plate on sald platform 
having a notched Inner edge and indicating numerals on Its upper surface, 
a spi-ing latch on the top plate to engage wlth sald notches, a Supportlng 
plate of greater width, thlckness, and length than the top-plate arranged 
parallel thereto on the inner face of the face-plate, means to secure sald sup- 
portlng plate to the Inner face of the face-plate at adjustable distances from 
the top-plate, and a bench clamp secured on sald supportlng plate, substan- 
tlally as descrlbed and shown." 

It is seen that this device, or miter-box, has the "bed or frame" of 
Seavey, called "the base" ; the "two-part slotted standard" of Seavey, 
called "a downwardly depending inner shank and an inner jaw trans- 
versely arranged on the upper end of the shank, * * * a corre- 
sponding outer shank and jaw, said outer shank being secured to said 
inner shank at their lower ends by two screws," etc., and also the 
"holding arms or plates" of Seavey, which in Potter are called "in- 
ner jaw" and "outer jaw," being the jaws aforesaid, the shanks — 
really the jaws of the shanks — ^having flat vertically arranged faces, 
arranged parallel and close together. Thèse jaws hold and guide the 
saw. Différent names are given by the respective patentées to the same 
thing performing the same office or function in the combinations. 
Potter has added in the language of the claim a description of some 
détails, old in the art, which Seavey has, but does not mention in his 
claim, as, for instance, the "segmentai arm 1, the free part of which 
passes through a slot, m, formed in an upper projection, n, from the 
base, a, and tapped into the upper end of the said projection is a set 
screw, o, adapted to be turned down on the segmentai arm and hold 
it in jmy position to which it may be adjusted or moved in the slot, 
m," etc., is fully described by Seavey in his spécifications and shown 
in his drawings, but is not mentioned in his claim ; while Potter in his 
claim describes that part of his device as follows : 

"A segmentai plate on sald platform having a notchéd Inner edge and In- 
dicating numerals on Its upper surface, a spring latch on the top-plate to en- 
gage wlth said notches, a supportlng plate of greater wldth, thlckness, and 
length than the top-plate arranged parallel thereto on the inner face of the 
face-plate," etc. 

The "round bearing pin" of Potter 's device is a pivot pin fixed and 
inserted in the end of the horizontal part of his base and is located 
within the plane of the face-plate. This pin enters the hole in the 
clamping sleeve, so called, which is a projection on the inner jaw, 
and , transversely arranged on the upper end of the shank. In this 
way and by this means the shanks and jaws which carry and clamp 
the saw blade are pivoted to the bed. This clamping sleeve has a 
thumb screw, means for tightening it on the pivot pin. It is a différ- 
ent mode of pivoting the two members of this miter-box together. 
But both methods are old and well known. The swinging movemetit 
et the part that holds and guides the saw and détermines the airigle' 
of the eut is precisely the same in both combinations. One rii'émber 
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of the pivots or hinges of the Seavey device is an intégral part of 
the inner part of the two-part standard, while the other is an intégral 
part of the perpendicular face of the bed; while in the Potter patent 
one member of the pivot or hinge is an intégral part of the inner part 
of his two-part standard, and the other member is an intégral part of 
both the perpendicular and horizontal parts of the bed. In both de- 
vices a third member, or pin, is the pivot on which the true saw holder 
tums. As before stated the only substantial différence in the two de- 
vices is the location of the pivot or hinge. 

Turning to the prior art, we hâve the Goulding patent, No. 418,177, 
dated December 31, 1889, which has a bed or frame adapted to be 
placed upon the material to be eut with an elevated part at one end hav- 
ing a pivot pin or "round bearing pin," on which the saw-guide proper is 
pivoted to the bed or fr'ame, said pin being located just inside the line 
of the inner face of the bed. The saw-guide proper consists of a 
frame extending upward from the pivot point on which it turns, and 
by means of a set screw binding against the pivot pin it may be set 
and held at any desired angle. The saw is inserted at the end or from 
below, and is held in position at the predeterminate angle while the 
sawing opération is going on by two two-part slotted standards forming 
a part of such frame, so constructed that each part presses slightly 
against the saw on opposite sides thereof, of course. One part has 
an extension containing the hole or "clamping sleeve" for the pivot 
or "round bearing pin." The defendant's device (Potter) is a copy 
of the Seavey and Goulding devices. Goulding does not hâve the 
segmentai plate with numerals indicating the angle as does Seavey 
and Potter, but this was old in the art, and is shown in Meyers, No. 
257,041, dated April 25, 1882, Rossecrans, No. 108,296, dated October 
11, 1870, and Blissfield, No. 81,782, dated Sept. 1, 1868. He has, 
however, a substitute, as "the lug of the bed plate is provided with 
angle holes which register with a pin in the hub of the frame." 
While I f ail, in view of the prior art, to find in either device any new 
élément, or any new combination of old éléments producing a new 
or différent resuit or a better resuit, or a new mode of opération, or 
an improved mode of opération, and am of the opinion that neither 
Seavey nor Potter disclose patentable novelty, and that both patents 
are void, the case may be disposed of on the ground that Seavey was 
a mère improver, in no sensé a pioneer, is limited by the action of the 
Patent Office to the précise combination shown and described by him, 
and has expressly limited himself to a device with the "two-part slot- 
ted standard hinged to the bed outside of the line of the inner face of 
the bed," and is not entitled to any range of équivalents. This com- 
bination défendant does not make, use, or sell. Therefore he does 
not infringe. He so diiïerentiates his device in many respects that 
infringement is not made out. If I could find any conception amount- 
ing to patentable invention and means for carrying it into efifect in 
the Seavey patent outside of the mère location of the pivots appro- 
priated by the défendant I should sustain the patent, and hold that in- 
fringement is made out. The appropriation by défendant of the Sea- 
vey construction is plain and palpable. For lightness and convenience 
of handling and opération it is an improvement on the prior art, but 
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ordinary mechanical skïll was and is compétent to accomplish ail that 
Seavey did and ail that Potter does. 

The complainant insists that the true reading and construction of 
the Seavey claim is that the two-part slotted standard is hinged to the 
bed so as to swing outside of the line of the inner face of such bed, 
and that the claim does not refer to the location of the hinges or piv- 
ots themselves, and that while Potter has located his hinge or pivot 
inside that line he thereby swings his two-part slotted standard out- 
side the line of the inner face of the bed and has the équivalent of 
Seavey and the same mode of opération in that regard. If that con- 
struction can be given to Seavey's claim — and he discloses patentable 
invention — then the contention is true, and défendant infringes. But 
Seavey framed his claim and selected his words. His language is 
"a two-part slotted standard hinged to the bed outside of the line of 
the inner face of the bed," not a "two-part slotted standard hinged 
to the bed" so as to, or in such a manner as to swing or move "out- 
side of the line of the inner face of the bed," nor, a two-part slotted 
standard outside the line of the inner face of the bed and hinged to 
said bed. Thèse words which complainant would hâve read into the 
claim, in view of what transpired in the Patent Ofïïce and of the 
hinging or pivoting of the saw-guide of the Goulding patent whose 
standards swing outside the line of the inner face of the bed, are im- 
portant, and to my mind would materially change the reading of the 
Seavey claim. The spécifications throw little light on this subject, 
but the drawings show the location of a pivot at K, near the lowest 
point of the bed and outside the face thereof. The spécifications say: 

"The standard and Connecting saw holding and guidlug plates are hinged 
to the base 'a,' as at 'k,' so that tlie guide plates may be swung around at 
any angle with respect to the bed plate as Indicated. * • • It wlll be 
noticed that the two-part slotted post. to which the laterally-extending plates 
or guides 'd' are secured, Is located outside of the plane of the inner face of 
the angle plate or bed 'a,' which Une coïncides with the outer edge of the 
materlal to be sawed." 

The rejected claims called for this two-part slotted standard or post 
pivoted or hinged to the post, and it was only when the language was 
changed to its présent form — "hinged to the bed outside of the line 
of the inner face" — that the claim was allowed. I think the claim 
must be construed to mean that the standard is actually hinged out- 
side the line of the inner face, and not that it is hinged to swing out- 
side, or hinged in such a manner that the post or standard will hang 
or be outside. If this be not so then there is no différence between 
the hinging of Seavey's device and that of Goulding. Goulding was 
cited against the original claims presented, and we must assume the 
change of language as to hinging was made intentionally and under- 
standingly. Reverse the saw holder of Goulding, take off one of his 
standards or move it back to the point of pivoting, elevate the stand- 
ards slightly, and we hâve in efïect and substance both Seavey and 
Potter. Especially would this be true if we add the segmentai plate 
of Potter and the segmentai arm of Seavey which ordinary mechan- 
ical skill is compétent to do, and which had been successfuUy done 
in the prior art. In short, Seavey and Potter as stated are mère im- 
provers, and they hâve added no new élément in their structures which 
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performs any new function or modifies or changes the functions or 
results of the old combinations. They hâve changed the détails o£ 
construction. They do just what the prier art did, viz., furnish an 
angle plate bed, a saw-guide pivoted thereto so it may be swung to 
any desired angle above the timber to be sawed and held in position 
during the sawing opération. 

In Loom Co. v. Higgins, 105 U. S. 591, 26 L. Ed. 1177, it is laid 
down that to constitute invention a new combination of old éléments 
must produce a new and a bénéficiai resuit, not attained before; that 
both novelty and utility must characterize the subject of a valid pat- 
ent, but that "even thèse are not enough for we must hâve invention. 
The new or improved thing must be the product of some exercise of 
the mental faculties— the resuit of a mental conception." Pearce 
V. Mulford, 102 U. S. 112, 26 L. Ed. 93 ; Atlantic Works v. Brady, 
107 U. S. 199, 2 Sup. Ct. 225, 27 L. Ed. 438; Burt v. Evory, 133 
U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647. 

In view of the file wrapper, the prior art, and the wording of the 
claim the court cannot rewrite the claim or insert words not found 
therein to make it conform to what we may suppose the patentée 
intended. Said the Circuit Court of Appeals, Second Circuit, in Uni- 
versal Brush Co. v. Sonn, 154 Fed. 665, 668, 669, 83 C. C. A. 425: 

"We are asked to reconstruct the claim by substituting the word 'face' 
for the word 'contracted' and adding to the claim the followlng: 'Sald face 
aperture being sufficiently narrow or contracted to retain sald composition.' 
Whether such a claim, If origlnally inserted in a patent describlng a métal 
brush bacli, would disclose invention and an operative method of construc- 
tion we are not called upon to décide ; it Is enough that the patentée did not 
so word the claim and it is beyond the province of the court to rewrite It. 
In Keystone Bridge Co. v. Phœnix Iron Co., 95 TJ. S. 2T4, 24 L. Ed. 344, Mr. 
Justice Bradiey, at page 278 of 95 U. S., page 346 of 24 L. Ed.. says: 'They 
(the patentées) cannot expeet the courts to wade through the history of the 
art, and spell out what they mlght hâve claimed, but hâve not clalmed. 
* * * But the courts hâve no right to enlarge a patent beyond the seope of 
Its clalm as allowed by the Patent Office. * ♦ * As patents are procured 
ex parte, the public Is not bound by them, but the patentées are. And the 
latter cannot show that thelr Invention Is broader than the terms of thelr 
claim, or. If broader, they must be held to hâve surreudered the surplus to 
the public' See. aiso, cases cited In National Bunchlng Machine Co. v. Wil- 
liams (O. C.) 44 Fed. 190, 194, 12 L. R. A. 107." 

That the complainant is not entitled to any range of équivalents, 
see Computing Scale Co. v. Automatic Scale Co., 204 U. S. 609, 617. 
621, 27 Sup. Ct. 307, 51 L. Ed. 645; Cimiotti U. Co. v. American 
F. R. Co., 198 U. S. 399, 406, 410, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; 
U. B. Co. v. Sonn, 154 Fed. 665, 83 C. C. A. 422. 

There will be a decree dismissing the bill of complaint, with costs. 
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(Circuit Court, D. New Jersey. Aprll 6, 1908.) 

Patents — Suit foe Infrisgpment — Estoppel. 

Défendant purchased from complainant and his associâtes In business 
four machines, manufactured by them and designed by complainant. Be- 
fore dolng so it asked for a guaranty that the machines were not Infringe- 
m«nts of any patent, and In reply received a letter from the makers, writ- 
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ten by one of complainant's associâtes in the business, assuring It that 
they were coiistrucletl eutirely on the priiiciples covered by certain expired 
patents, and that tliere was no danger that they infringed othcr patents. 
After receiving the machines, défendant consti-ucted and used anotJier sub- 
stantlally like them. After the sale was niade, and three of the machines 
had been dellvered and Installed, complainant applied for and subsequent- 
ly obtained a patent therebn. Helà, that complainant was not entitled 
to maintain a suit in equity for infringement on accouut of the use by 
défendant of the machine it constructed, at least before notice to défend- 
ant of the infringement, nor wlthout proof that it was used after such 
notice. 

In Equity. Suit for infringement of patent. On final hearing. 
S. D. Oliphant, Jr., and George M. Finckel, for complainant. 
Vroom, Dickinson & Scammell and Francis T. Chambers, for de- 
fendant. 

CROSS, District Judge. The patent involved in this suit is No. 
787,050, for a glass-molding machine, which was issued to the com- 
plainant April 11, 1905. The bill of complaint is in the usual form 
and calls for an answer without oath. Answer and replication were 
thereupon filed, and in due course the plaintifif took testimony in sup- 
port of his bill. The défendant, however, submitted no proofs, and 
the cause is now before the court upon final hearing. 

Upon the facts disclosed, I think that the complainant is not entitled 
to relief. In August, 1903, the défendant corresponded with the manu- 
facturers of the machine, which was subsequently the subject of the 
patent in suit, in respect of the purchase of one or more of them, and 
in the course of that correspondence received of one R. J. Beatty a 
letter of which the foUowing is a copy: 

"Fédéral Glass Company, Columbus, Ohlo. 

"August lôth, /03. 
"Whltney Glass Works, Glassboro, N. J. — Gentlemen: Replying to yours 
of 17th would say that there is no occasion for any guaranty in regard to the 
use of the Miller machines. They are constructed entirely on the princlples 
covered by the Arbugast, Windmill and Rylands patents, w^hich hâve ail expir- 
ed and do not in any way confllet wlth any other patents. The Atlas Glass 
Oo. spent over $40,000.00 in flnding out that thèse patents were dead issues, 
and the coiirts hâve settled this issue ; the case having gone through the Court 
of Appeals and then to the Suprême Court of the U. S., ail three concurring. 
It seems to me that their décisions are ail the guaranty that is needed. Mill- 
er bas combined thèse three patents in the simplest and most durable type of a 
machine, which is, I feel certain, the best that bas been gotten out. If you see 
the machine in opération you will like it. 

"Xrs. &c. [Signed] E. J. Beatty." 

The complainant admits that Beatty, the writer of the above letter, 
was associated with him when he first began to manufacture machines 
like that disclosed in the patent. After the receipt of the letter, the 
complainant and his associâtes sold four machines to the défendant, 
and to the Gayner Glass Woi-ks of Salem, N. J., which corporations, 
according to the testimony, were one and the same. The complain- 
ant testifies that thèse machines were installed in the plants of said com- 
panies as follows : The first on January 3, 1904, at the Gayner Glass 
Works; the second on April 30, 1904-, at the same place; the third 
January 2, 1905, at the same place; and the fourth at the works of 
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the défendant company at Glassboro, November 12, 1904. It appears, 
therefore, that four machines were sold to the défendant and its as- 
sociate company prier to the issue of the patent in suit, and that of 
thèse three were sold prior to December 6, 1904, the date when the 
application for the patent was filed. Complainant testified that he 
did not authorize the writing of the above-mentioned letter, and did 
not know that it had been written ; but, as above stated, he admitted 
that the person who signed it was associated with him in the manu- 
facture of the machines, as he evidently was in their sale. 

It is admitted that the défendant made and used in its plant one 
machine substantially like those which it had bought of the complain- 
ant and his associate manufacturers. That this machine was manu- 
factured and used by the défendant, is, however, clearly attributable, 
in my judgment, to the misleading statements contained in the above 
letter. It would appear therefrom that the défendant thought the ma- 
chines it was proposing to buy might be patented, and accordingly 
sought protection in their use, and in reply to its inquiry upon that 
point it was informed that the machines were constructed entirely 
upon the principles of expired patents and that therefore no guaranty 
was necessary. There is no évidence whatever to show that the de- 
fendant then knew, or was at any time informed, of any pending or 
intended application for a patent by the complainant; nor is it pre- 
tended that the machines sold were marked, either "Patent applied 
for" or otherwise, in such manner as to put the défendant upon in- 
quiry. The défendant was completely lulled to sleep by the complain- 
ant, through his associate and agent, and the complainant had no 
cause of complaint, at least until after he had given actual notice to 
the défendant of his patent; and it is not pretended that any such 
notice was given until about the middle of August, 1905. When such 
notice was received by the défendant, it replied, admitting in efïect 
that it had made and used a machine like the complainant's without 
knowing that it was patented, and asking what royalty the complain- 
ant demanded for the machine. The évidence discloses nothing of the 
relationship of the parties between the time of this reply and the com- 
mencement of this suit. 

The complainant is in the position of having led the défendant to 
believe that the machines which it purchased were not only not sub- 
ject to the claims of any live patents, but, on the contrary, that in their 
manufacture he had availed himself solely of principles disclosed in 
expired patents. The défendant relied upon thèse représentations when 
it purchased the machines, and when subsequently for its own use it 
constructed a machine like them. Under the circumstances the com- 
plainant will not, as to this défendant, be permitted to stand UPon the 
constructive notice which followed the issue of his patent. This de- 
fendant is entitled to more. If the information which the complainant 
gave had been true, the défendant was not only amply protected in 
the use of the machines it had purchased, but, in the absence of con- 
tract, had a right to copy them when and as often as it pleased. To 
base the décision of this case merely upon constructive notice by the 
défendant arising upon issue of the complainant's patent would work 
a great wrong. The défendant was placed in a position by the com- 
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plainant where it was at least entitled to actual notice of his patent 
before it could be justly treated as an infringer thereof, and, indeed, 
as to this machine, it is an open question whether the défendant ought 
to be enjoined from using it, even after actual notice of the complain- 
ant's patent, or, in other words, whether the complainant, by his own 
conduct, has not equitably estopped himself from asking to hâve the 
use of this machine enjoined. This question, however, need not now 
be decided, since there is no évidence in the case of use or threat to 
use the machine after actual notice to the défendant, and certainly îts 
mère possession under the circumstances cannot be considered a threat 
to use. 

The answer dénies that the défendant since the receipt of said no- 
tice has "at ail or in any way used the said alleged infringing machine, 
nor has it sold the same or made any disposition thereof, but that since 
the receipt of said notice it has held the machine in its possession with- 
out any use thereof, of any kind or in any manner" ; and the com- 
plainant has showfn nothing to the contrary. The burden of proof was 
clearly upon the complainant to show that the défendant had violated 
its rights after notice, and the mère fact that the machine, built under 
the circumstances it was, still remains in its possession, in the absence 
of clear proof of use or threat to use, does not warrant this court in 
awarding the relief prayed for in the Ijill of complaint 

The bill will be dismissed, with costs. 



SUPBEIOR DRII/D CO. et al. v. LA CROSSE PLOW 00. 

VAN BRUNT v. SAME. 

(Carcutt Court, W. D. Wisconsln. February 6, 1908.) 

1. Patents — Infringement — Gbain Dbills. 

The Packham patent, No. 557,868, for an Improvement In grain ârllls, 
held not anticipated, and to disclose patentable Invention, but, as con- 
Btrued by the Circuit Court of Appeals in a prior suit, not Infringed. 

2. Same. 

The Van Brunt patent, No. 659,881, for an improvement In grain drllls, 
dlscloses Invention and Is valld, but Is for a highly speclallzed comblna- 
tlon of old éléments in a fully developed art, and is limited by the prior 
art to the spécifie combination shown. As so construed, it Is not in- 
fringed by the machine of the Davis patents, Nos. 830,644 and 830,645. 

In Equity. Suits for infringement of letters patent. No. 557,868, 
granted to F. R. Packham April 7, 1896, and No. 659,881, granted to 
W. A. Van Brunt October 16, 1900, both for improvements in grain 
drills. On final hearing. 

Staley & Bowman, for plaintiffs. 
Fred Gerlach, for défendants. 

SANBORN, District Judge. Suits for infringement. For con- 
vcnience they were heard together, and may be conveniently decided 
together. The patents in question relate to improvements in seeding 
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and planting machines, and the use of revolving disks to open fur- 
rows for the deposit of the seed, the keeping open of the furrow un- 
til the seed is eflfectively scattered and lodged in the furrow, and the 
effective covering of the seed. In other words, they relate to improve- 
ments in furrow openers, seed-delivery conduits, and furrow closers; 
and, incidentally, to scrapers, or appliances to prevent clogging, and 
modifications of the scrapers and conduits for use in heavy and sticky 
soils, especially in the Northwest where the seeding must be done as 
soon as the frost ieaves the ground, and while it is wet and sticky, and 
covered with straw and trash. The art of seeding machines has reach- 
ed a highly developed stage. Many machines involving separate pat- 
ents are made and sold so nearly alike that a superficial observer would 
pronounce some of thèse machines identical. Defendant's machine 
appears to be quite similar to Van Brunt's, but both of them appear 
quite distinct, perhaps equally so, from a casual inspection, to the Su- 
perior Company's device, which is the Packham patent of 1896, No. 
557,868. But when the Van Brunt and La Crosse devices are critic- 
ally examined, by one having in mind the prior art, and the proceed- 
ings in the Patent Office attending the issue of the patents, many dif- 
férences are discerned. The development of the art has become high- 
ly specialized. For many years little opportunity has existed for any 
broad exercise of the inventive faculty in furrow openers, but during 
this period very many important détails of improvement hâve been 
discovered and applied, and secured by patents. 

The Packham patent, owned by the Superior Company, was issued 
April r, 1896, the Van Brunt patent October 16, 1900, No. 659,881, 
and defendant's patent was issued to Frank E. Davis September 11, 
1906, Nos. 830,644 and 830,645. The Packham patent was sustained 
by the United States Court of Appeals of the Sixth Circuit in 1903. 
Dowagiac Mfg. Co. v. Superior Drill Co., 115 Fed. 890, 53 C. C. A. 
36. A quotation from that opinion will show the nature of the inven- 
tion, the conditions existing in 1896, and the ground on which the 
patent was sustained. The court say: 

"The gênerai composition of grain drllls and thelr mode of opération belng 
well known, It will be necessary to partlcularly describe only those parts of a 
drlll which are Immediately Involved in the opération of opening the furrow, 
dropplng and scatterlng the seed in the furrow, and covering the seed wlth 
the soil. As mlght be expected from the universal uge of thèse implements, 
which hâve become so Indispensable In the production of grain crops, a great 
many inventions and a long list of patents had already developed and spread 
the knowledge of the art of thelr construction, and thelr use, at the time of 
Packham's Invention. In one of the leadlng forms of thèse the furrow was 
opened by a device In the shape of a very narrow double-moldboard plow, 
which, penetratlng the ground at an acute angle, opened and sUghtly raised 
the soil on elther slde, whereupon the seed was dropped through a tube behind 
and withln the wlngs of the opener, while the soil was thus llfted, and Im- 
mediately upon the passlng forward of the opener out of the way the soil 
dropped back upon the seed. In another the furrow was made by a wedge- 
shaped device, called a 'shoe' and somewhat in the form of a sharp V, both In 
its horizontal and its vertical shape, the point dlvlding the soil which was 
pressed sidewlse by the wlngs, and, the lower edge of the shoe belng also an 
angle and the wlngs flarlng outward, the earth was in conséquence pressed 
downward while It was belng pressed sidewlse, thus leavlng the furrow în a 
V shap«. The seed was dropped In the furrow Immediately behind the shoe. 
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and the sldes of the furrow belng impacted It was necessary to employ a 
covering device, as a short chain carrying rings draffging beliind the shoe or 
blades which were set so as to scrape the earth back iuto the drill, or a press- 
wheel which would crush down upon the seed the upper part of the sides 
of the furrow. In another, instead of a shoe, the same work was doue by 
uaing a roller In the form of two concave dises having thelr concave sides 
facing each other, and their edges united in one, the resuit being that, as the 
roller moved on Its journal it formed and left the V-shaped furrow of the 
shoe-drlU. gome covering apparatus was necessary as in the case of the 
shoe-drlU and for the same reason. 

"In récent years the dlsc-harrow bas corne Into gênerai use. As usually con- 
structed the operatlve part consists of concave dises, located at equal distances 
upon a shaft having bearlngs. In use thèse dises, and, of course, the shafts 
were set at an angle to the Une of the draft, and when the harrow was drawn 
forward the revolvlng dises would eut Into the ground and scrape up on 
their concave sides, and partly turn the soil lylng in thelr wake, leaving rldges 
larger or smaller depending somewhat upon the angle at which the dises were 
set. ïhereupon. Invention began of means and methods to utillze thls form 
of harrow for the purposes of a seeding drill, and a considérable number 
of patents were taken out upon sueh inventions. The gênerai object sought 
to be obtalned was to devise some subsidiary apparatus, vvhieh co-operating 
with the dises of the harrow would open a furrow, drop the seed evenly upon 
the bottom thereof, and then properly cover It. Several of thèse inventions 
seem bllnd enough, but others made some approaeh toward the deflnite pur- 
pose." 

The court next proceeds to describe a prior invention of Packham 
in 1894, in which the seed was dropped from a point opposite the cen- 
ter of the disk and that a difficulty with this construction was that 
when clods, stubble or trash were met with the seed fell on the land 
outside the furrow, and then continues : 

"So It seemed a desideratum that a construction should be devised whereby 
the furrow should be kept clear of obstructions and the seed be prevented 
from spilling upon the land outside the furrow while it was being sown and 
eovered. The purpose of the Packham Invention, now in question, was to sup- 
ply this requirement. It consisted In addlng a shleld to the former construc- 
tion extending from the conduit and on the land slde thereof, down into the 
furrow and having its forward edge bent a little Inwardly and conformed to 
the convex surface of the dise, so as to prevent any obstruction from coming 
Into the furrow or In the way of the falUng seed. The shield was attached 
to the frame above in a constantly flxed relation to the dise, and so located 
along the rear and bottom segment of the dise, but at a little distance there- 
from, as to foUow in the wake of the dise and just withln the furrow\ made 
thereby when the machine was In opération, the lower edge of the dise belng 
also bent Inwardly to confonn to the convexity of the dise and consequently 
to the land slde of the furrow. It is true that the purpose of deflecting the 
seed, which Is dropped against the Inside of the shield, is not mentloned in the 
spécification ; but in describing Its form It Is stated that It extends downward- 
ly, 'following substantially the Une of the furrow-opening dise,' and In the 
drawlngs (see figure 4 above) it Is shown to conform to the eonvex face of the 
dise, curvlng inwardly at the bottom. It is seen that the obvions eonseçiuence 
of this Is that the seed falllng upon the inside of the shield would be deflected 
against the lower portion of the dise, and In use thls is found to be the resuit. 
And In Goshen Sweeper Co. v. Blssell Carpet Sweeper Co., 72 Fed. 67, 19 C. 
C. A. 13, it was held by this court that a patentée is entltled to ail the advan- 
tages of hls invention whether he knew of sueh advantages or not ; and that 
proposition has been eonflrmed by our more récent décisions. Frederick R. 
Stearns & Co. v. Russell, 85 Fed. 218, 29 O. G A. 121, and Palmer Pneumatlc 
Tire Co. v. Lozler, 90 Fed. 732, 33 C. O. A. 255, 268. And see the learned opin- 
ion of Judge Sanborn in National Hollow B. B. Co. v. Interchangeable B. B. 
Co., 106 Fed. 693, 709, 45 C. C. A. 544." 
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Having- thus described the invention the court sustains it as pro- 
ducing a new and usefui resuit, and proceeds as foUows : 

"The proceedings In the Patent Office on Packham's application for the 
patent In question were put In évidence, and it is claimed that they hâve 
the effect to restriet hls claims. From the contents of the file wrapper it ap- 
pears that upon the filing of the application the flrst three claims were ob- 
jected to upon références which seem to import that it was understood that 
the shield had something to do with openlng the furrovf. Thereupon the flrst 
daim was withdrawn, and a new one substituted, the formation of the sUleld 
being explained by letter, the applicant saying therein: 'By this arrangement 
the shield has absolutely nothing to do with openlng the furrow, while in 
the référence devices this is usually the chief funetion of the shield.' There- 
upon, the Office made the further objection that the first three claims laclsed 
patentable novelty, upon références. To this Packham responded by letter as 
tollows: 'It will be understood that the shield forms no part of the furrow- 
opener, nor is it in fact a part of the conduit. ïbe conduit ends where the 
shield commences, and as the shield stands within the angle of the furrow- 
(«peiiing dise, the soil remaius in the condition left by the rotation of the 
dise while the seed is dropped from a point above the furrow, thus ensuring 
the most efficient planting.' And he amended the claims hère Involved to the 
form shown in the patent. Upon this explanation and amendment the pat- 
ent was issued. The effect of the appllcant's renunciations was to make it 
iree from doubt as to whether his shield should assist in making the furrow 
and whether it should form a part of the conduit. It is not now claimed that 
it performs either of those functions. If it were so claimed the proceedings 
would constitute an estoppel. Thomas v. Rocker Spring Co., 77 Fed. 420, 
23 C. C. A. 211. On the contrary what is now claimed is In full accord with 
tl>e appllcant's disclaimer." 

The prior art is examined by the court, and distinguished for the 
reason that it does not disclose the shield of the Packham device, de- 
signed to travel within the furrow and keep it clear from rubbish ; and 
which also serves, on its opposite side, to deflect the seed against the 
disk, and keep it within the furrow so kept open to receive it by the 
shield. The court then says : 

"The resuit Is that the patent must be held valld. It was not a prlmary 
invention, but we think it brought the organization of dise furrow-openlng 
and seed-dropping and covering devices to a much higher degree of perfection 
than had prevlously t)een attalned. This was done by locatlng In the right 
place and in the rIght manner a shield or guard constnieted in the rlght form 
to accomplish a better and more usefui resuit. The invention constituted a 
distinct and valuable Improvement, and was patentable for what the claims 
hère involved fairly import, and the patentée (and hls assigns) are entitled to 
claim as équivalent ail such combinations of the same, or similar parts, or- 
ganized in a similar manner and operatlng to perform a Uke mechanlcal re- 
sult." 

I am satisfied with the reasoning of this case, and conclude that the 
Packham patent is valid. 

The précise form of the La Crosse patent is shown further on. It 
contains no shield to keep the furrow open or deflect the seed. Dis- 
tinguished from the Packham invention, it contains a seed conduit 
or boot of the "closed delivery" type, while the Packham has an open 
delivery. In the former the seed is carried clear down into the fur- 
row by a continuous conduit located just in the rear of the disk, and 
there deposited. In the Packham device, using his own words, "the 
shield forms no part of the furrow-opener, nor is it in fact a part of 
the conduit," but is designed to hold the soil in the position left by the 
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disk until the seed can be deposited. In the La Crosse device the only 
shield is the grain conduit itself . It is part of the conduit. There is 
no shield "conforming to the shape of the side of the disk, nor any 
shield standing wholly within the angle of the disk, so as to hold the 
soil in the position left by the disk. There is nothing, in short, in de- 
fendant's machine, which is found in the Packham claims, as construed 
by the Court of Appeals in the case cited. 

I conclude that the Packham patent is not infringed, and that the bill 
of the Superior Company should be dismissed. 

As before stated the Van Brunt and La Crosse devices are super- 
ficially quite similar, and I hâve made a careful study of the respective 
claims, and the art prior to Van Brunt's patent, so as to endeavor to 
find out just what Van Brunt invented, and how the Patent Office 
was able to distinguish an award of patent on the Davis or La Crosse 
device. At the time Van Brunt entered the field, both the "open de- 
livery" and the "closed delivery" types of machines were old. It was 
also old to employ scrapers for cleaning the disk surfaces. Scraper 
blades had been attached to seed conduits and to drag-bars, to keep 
clean both sides, or one side only, of the disk. Seed conduits had also 
been supported or carried in various ways by the drag-bars, either by 
attaching the conduit directly to the drag-bar, or sustaining it by a 
supporting arm. With the prior art in this situation Van Brunt ap- 
plied for an improvement in grain drills. From the center or journal 
of the disk, where it is attached to the drag-bar, he extends a curved 
arm upward and backward and near the concave side of the disk, and 
from the top of the arm he carries the closed seed conduit, made inté- 
gral with the arm, down on the opposite or concave side of the disk, 
and close to it. To the toe of the conduit he attaches a narrow scraper, 
lying against the disk, and up to its center. Described in another way, 
he combines a boot, a projecting arm, a bearing for the disk at the end 
of the arm, a disk placed between boot and arm, and one scraper at- 
tached to the arm on one side and another attached to the toe of the 
boot on the other side. He successfuUy combines spécifie, well-known, 
and useful things into a particular relation to each other, by design- 
ing a yoke, composed of an arm and a boot, mounting the disk by a 
journal or bearing at one end of the yoke, and carrying a scraper from 
the other end up to the bearing on the opposite side; thus disposing 
the disk between the arm and boot, and adding a scraper on the con- 
vex side, sustained by the arm. It is a spécifie, highly particularized 
device for supporting the seed conduit entirely upon the bearing or 
journal of the disk. It is in one pièce (aside from the scrapers), sup- 
ported wholly by the disk bearing, and bas no connection with the drag- 
bar. In one form of the invention the casting is supported by the 
bearing on both sides of the disk, and in the other on the arm-side 
only. 

Ail the Van Brunt claims are for a combination. The first combines 
(1) a boot ; (2) an arm (ofifset laterally from the boot) ; (3) a disk 
mounted at the end of the arm; (4) disposed between arm and boot. 
The second adds (5) a scraper attached to the arm. The third claims 
the same éléments combined with a concave-convex disk and boot on 
its convex face, except the opposite scraper, attached to the toe of the 
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boot, on the convex side. The fourth claims a combination of boot, 
arm, disk, and bearing at the end of the arm, with the two scrapers. 
And the fifth claims a combination of boot and disk with the con- 
vex face scraper. Claims 6-8 relate to the bearing, and claim 9 was 
withdrawn. Claim 10 relates to a rear-presswheel, and a spring, to 
keep it down. The gist of the invention is specified to be in ex- 
posing a greater amount than before of the disk surface for agitat- 
ing the soil, and so arranging the scraper that the boot may be ex- 
tended to the bottom of the furrow, and ail liability of trash gathering 
on it be removed. Also, in locating the boot where the rotation of the 
disk carries the soil away from it instead of packing against it, and 
in so constructing the boot that within itself is formed an inclosed con- 
duit between the top and point of discharge. Thèse statements were 
contained in the original application, before the original claims were 
rejected and canceled, and at a time when Van Brunt çlaimed a boot 
on one side of a disk and means for supporting it on the other, and be- 
fore the language was amended so as to claim the précise means of 
support by mounting the disk at the end of the arm. Outside of the 
spécifie combination of disk, arm, boot, and scraper there was no in- 
vention in Van Brunt's machine, because two earlier patents covered 
the idea of attaching a scraper to the toe of the boot. In the Colver 
patent of 1855, No. 12,895, there is the same form of a narrow scraper 
hung on the toc of the boot ; but it covers only a small part of the 
disk, its point extending upward only a third of the distance from the 
edge of the disk towards its center. On the other hand, in the Christ- 
man, Brennan, and Homire patent of 1898, No. 602,837, the scraper 
extends from the toe of the boot clear up to the center of the disk ; 
but it differs considerably from the Van Brunt scraper because it cov- 
ers more than a quarter of the face of the disk, thus afïording a lodg- 
ing place for soil and débris, which is avoided by Van Brunt by mak- 
ing the scraper narrow like a butcher's knife, leaving most of the disk 
surface free. But the whole conception of the Van Brunt device is 
found in thèse two earlier patents, thus depriving his invention of ail 
real patentable novelty except such as is embodied in his spécifie com- 
bination. 

Turning now to the La Crosse device: It has already been shown 
that it bears a great superficial resemblance to the Van Brunt patent. 
But when closely examined a sufiicient différence appears to distin- 
guish it from the latter. Both are highly specialized combinations in 
a fully developed art. The fact that a patent was issued upon the lat- 
ter device is presumptive évidence of its validity, and that the skilled 
patent officers were able to distinguish it from the Van Brunt device. 
No interférence was declared by the commissioner of patents, but the 
Van Brunt patent was cited as a référence. 

Some of the original claims made by Davis, in his application for the 
La Crosse patent, conflicted with the fourth claim of the Van Brunt 
patent. That claim is for a combination of boot, arm, disk, and bear- 
ing, with the scraper carried on the boot-toe. Davis at first, in his 
first four claims, described a combination of a drag-bar with a disk, 
a boot, and a scouring-blade secured to the boot, also a scouring-blade 
comprising a scraper. The scouring-blade is described in the specifica- 
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tions as an extension of the scraper, made of polished steel, easily pass- 
ing through the furrow and soil, deflecting the soil away from the 
boot, and effectively preventing it from adhering to it. The Van 
Brunt scraper and the La Crosse scraper and scouring extension, are 
shown in the drawings as follows : 



Van Brunt Scraper. 
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La Crosse Scraper and Scourîng-Blade, 




The scouring-blade also forms part of the outer wall of the boot, 
and the scraper removes the soil from the disk to be deflected by the 
scouring-blade away from the boot and the seed. 

The examiner rejected thèse original claims for a combination of 
drag-bar with the disk, boot, scouring-blade, and scraper, but allowed 
them to be amended to claim the combination of a drag-bar, disk, boot, 
scouring-blade, and scraper, and in this form a patent was issued. The 
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original daims were rejected on the Packham, Van Brunt, Mast, and 
Hoyt patents. 

The practical différences between Van Brunt and La Crosse are that 
Van Brunt puts the disk between the boot and arm, and La Crosse 
puts the boot behind the disk. Van Brunt's scraper cuts the soil, etc., 
off f rom the revolving disk and deflects it to the land side of the fur- 
row, while La Crosse cuts it off and plows through it by means of the 
scouring-blade. In one device the soil is deflected wholly by the scrap- 
er, and in the other partly by the scraper and partly by that wall of 
the boot formed by the scouring-blade. Another différence, both in 
claims and construction, is that Van Brunt supports his arm, boot, and 
scraper upon the disk bearing, while the La Crosse device is supported 
wholly from the drag-bar. The distinctions referred to are indeed close, 
but in view of the state of the art they are sufficient to distinguish the 
two devices, and relieve the défendant from the charge of infringement. 
Van Brunt might lawfully follow the conceptions of Colver and Christ- 
man in spécifie combination with other éléments, but in so doing he 
should be limited to the construction he adopted, leaving défendants 
free to adopt another spécifie construction embodying the same con- 
structions in a différent form. 

Van Brunt is entitled to the crédit of having designed a practical 
and efficient improvement, and his patent is valid and useful. 

The La Crosse patent secures a similar bénéficiai resuit by a dif- 
férent combination and in a différent way ; and the patent is also val- 
id, and does not infringe. 

The bills in both cases should be dismissed. 



C3LARK V. GEORGE LAWRENCE CO. 

(Circuit Court, D. Oregon. April 6, 1908.) 

No. 2,78a 

1. Patents— NovELTY—BuEDEN and Measuee of Pboop. 

A patent duly Issued ts presumptlvely valld, and one attacklng It for 
want of novelty bas the burden of proof ; and, if oral évidence Is relied 
on, the proof must be elear, satisfaetory, and beyond a reasonaWe doubt. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patenta, §§ 35, 
36, 40.] 

2. Same— Infringement— BucKiNG Roll for Saddle. 

The Clark patent, No. 674,757, for a bucking roll for attachment to a 
saddle, to prevent the rider from belng thrown against the front part of 
the saddle, was not anticlpated, and discloses novelty and invention; 
also held infringed. 

In Equity. On final hearing. 

The complalnant, on May 21, 1901, was granted a patent for an Invention 
described as "a certain new bucking roll to be used on stock or Mexican 
saddles." In further description the inventer spécifies as follows : "My in- 
vention relates to bucking rolls attached on a stock or Mexican saddle, as 
used by stockmen on tho range, 'cowboys,' 'rough riders,' and men of like 
oocupatiou, for givlng the rider a better hold and preventing him from be- 
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liïg bumped agalnst the fore part or fork of the saddle whtle rough rldlng 
«r breaking wild horses." The roll is best represented bj figure 5 of the 
drawing, thus : 




It oonsists of a base of sklrtlng or sole leather, upon whlch Is sewed or 
■tltehed a qullted contrlvance made of soft or flexible leather, such as eordo- 
van, calfskln, or the llke, formlng, when so comblned wlth the base, a ré- 
ceptacle for filling, such as hair or like suitable material, and, when filled 
or upholstered, complètes the form of the roll. As wlU appear from the 
figure, It consista of the two protruding or enlarged knobs at either end, and 
the contrlvance so reduced In the center as to requlre llttle, If any, upholster- 
Ing to glve It shape. The ends are secured to the saddle by leather strings 
passing through the first holes, or at the forward buttons of the saddletree, 
and tied ; and the center is tied or laced down to the seat of the saddle. 
There is much more in détail of the Invention, but this description wUl suf- 
fice to elucldate the présent controversy. 

The défendant bas been manufacturing and selling in the market an at- 
t&chable roll, conslstlng of two pièces, whlch is readily constructed by cutting 
the complainant's contrlvance in two at the center and attaching a leather 
etrap extension at the small end of each pièce, then attaching each by Its 
larger end on the outside of the saddletree, at the flrst button, one on one 
prong of the fork of the saddle, and one on the other, and wrapping the 
strap around beneath the fork, brlnging it together at the same button. For 
the use and sale of this latter contrlvance the complainaut complaina of «n 
Infrlngement upon hls patent. 

Coovert & Stapleton, for complainant. 
Cake & Cake, for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
It is not seriously contended that complainant's device is not the resuit 
of inventive genius. If it were, I think the contention could not be 
successfully maintained. True, there has bee.n a process of developmènt 
relative to the idea of a bucking roll such as the complainant lays claim 
to as the inventer, yet the idea is the resuit of inventive faculty, rather 
than mère mechanical skill. The suggestion of such a contrivance 
first came by the rider of an unruly or bucking horse laying a blanket, 
rolled in form, across the front of his saddle, and tying it fast, to as- 
sist him in maintaining his seat, and at the same time to protect him 
from being thrown forward upon the pommel of the saddle. A rude 
improvement upon this method is referred to in the testimony, where 
round knobs, in the shape of semispheres, between three and four 
inches in diameter, were fastened to each prong of the fork of the 
saddle. This was the idea of a Mexican by the name of H. Salazar, 
but, so far as the record shows, never came into gênerai use. Ânother 
contrivance to which the name of bucking roll came to be attached 
consisted, in its first stage, of a band running across the front part of 
the seat of the saddle, being fastened by its ends to the second buttons, 
and sewed or stitched to the seat over the center. Frequently the seat 
J60F.--33 
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of the saddle was quilted, and this roU quilted to correspond. It serv- 
ed merely to make the seat more comfortable and for ornamentation 
— not to prevent the rider in any way from being thrown forward in 
the saddle. So, also, it was not uncommon for the roU to be enlarged 
— that is, increased in width and thickness — to suit the taste of the 
rider, but not for the especial purpose for which complainant's device 
was designed. It may be said, therefore, without further élaboration, 
that complainant's product of a new and improved bucking roU was the 
resuit of inventive skill and application. 

The two serions questions involved by the controversy are: First, 
whether complainant's contrivance is void of novelty — that is, whether 
it has been anticipated by the work or invention of others ; and, sec- 
ond, whether the defendant's device is an infringement upon that of 
complainant. It may be premised that the patent, having been issued 
to the complainant by the lawfully constituted authority of the gên- 
erai government, and presumably after examination and investigation, 
créâtes a presumption of novelty and utility, and, if nothing else werc 
offered, no évidence of pertinency and force to countervail the reci- 
tations of the patent, the complainant would naturally be entitled to 
its full protection. Haughey v. Meyer (C. C.) 48 Fed. 679. Further 
than this, a patent throws the burden upon him who would overthrow 
or impeach the certified invention for want of novelty; and, when- 
ever an attack is sought to be supported by oral testimony, the adjudi- 
cations are to the effect that, before it can succeed, "the proof shall 
be clear, satisfactory, and beyond a reasonable doubt." The Barbed 
Wire Patent, 143 U. S. 275, 284, 12 Sup. Ct. 443, 36 L. Ed. 154. 
This case cites Coffin v. Ogden, 18 Wall. 120, 124, 21 L. Ed. 821, 
where the distinct doctrine is stated thus : 

"The invention or discovery relied upon as a défense must hâve been com- 
plète, and capable of producing the resuit sought to be accompUshed ; and this 
must be shown by the défendant. The burden of proof rests upon him, and 
every reasonable doubt should be resolved against him. If the thlng were 
eaibryotlc or Inchoate, If it rested in spéculation or experlment, If the process 
pursued for Its development had falled to reach the point of consummation, 
it cannot avall to defeat a patent founded upon a discovery or Invention 
which was completed, while in the other case there was only progress, how- 
ever near that progress may hâve approximated to the end In vIew. The law 
requlres, not conjecture, but certalnty." 

See, also, Deering v. Winona Harvester Works, 155 U. S. 286, 15 
Sup. Ct. 118, 39 L. Ed. 153. 

With thèse premises in view, we can understandingly advance to a 
considération of the claims made by which it is sought to establish an- 
ticipation of complainant's patent. The Spencer patent is the first 
introduced. The invention consists of pièces of wqod secured near 
the front end of each of the two parts of the saddletree. Thèse are 
made a part of the tree, and are not détachable. The patent states 
that the pièces "serve to prevent the rider being thrown forward over 
the saddle and are designed to supersede the ordinary pommel of mil- 
itary saddles." The device never, so far as the record shows, came 
into practical use, although the patent was issued in 1862. The next 
to be introduced is the Woodruff patent, issued in 1861. It consists 
of an arrangement of stops, built in an angular position upon the side 
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of the saddie, in such a manner as to gather over the legs of the rider 
and aid him in keeping down upon his seat in résistance to either a lat- 
éral movement of the horse or an abrupt check o£ its speed, having the 
tendency to throw the rider forward. Thèse stops are also designed 
for military saddles. Like the Spencer, this device has never corne 
into practical use ; nor is it détachable. 

In each of thèse cases the invention was rather an improvement up- 
on a saddletree, not a distinct contrivance within itself, adjustable or 
not to the tree, as the owner might désire. Both patents answered 
practically the same purpose, which was to gather over the legs of the 
rider, as specified in the latter patent, and operate as an aid to keep- 
ing the rider in place in the saddie. Both were clumsy affairs, and 
evidently not well suited for the purpose for which they were design- 
ed, or they would not hâve been discarded in use. Like the idea of 
the use of a blanket made into a roll and tied across the front part 
of the saddie, they were perhaps an advance in the state of the art, 
but were still lacking in the adaptability to make them of practical 
utility. The bucking roll in question is détachable, and answers to 
one function only, that of preventing the rider from being thrown 
forward from his seat in the saddie, and it is manifest that the patents 
relied upon are not anticipations of the complainant's invention. 

A third patent, or that of George H. Meeker, is alluded to as having 
anticipated the complainant's invention; but I do not find it in the 
record, so am unable to détermine as to its pertinency. 

Other alleged anticipation is sought to be shown by oral testimony. 
Mr. Gerichten, in describing a quilted saddie and roll, testifies that 
there were some that covered just half of the seat, others went up to 
the fork, and others extended over the cantle and jockeys — "that is, 
the quilting, and then they had différent style of rolls. Some had a 
little narrow roll across ; others had a roll with big bumps on the side." 
Witness then testifies in substance that he made the rolls as far back' 
as 1889; that they were détachable at that time, and not sewed into 
the seat of the saddie ; that the base was a solid pièce of leather, sim- 
ilar to the complainant's roll ; that they had big protruding knobs on 
them, a good deal larger than those on complainant's roll — not the 
same shape exactly, not quite as wide; that the center was narrow, 
containing no fiUing at ail; that they were attached to the saddie, 
sometimes at the first button, sometimes on the side and the center, or 
sometimes tied down, sometimes laced down; that he made a mpdel 
of the roll and saddie, and had it on exposition at the Manufacturers' 
Fair in Portland in about 1897, perhaps 1898. On cross-examination 
he testifies that he made up a couple of dozen of the rolls designated 
by him, while in Prineville, Or., and a like number while in Colfax, 
Wash., and sold them out to différent persons, but that he could not 
now give the names of any of them, A painting of the saddie on ex- 
hibit at the fair was produced and recognized by witness, and intro- 
duced in évidence, which shows that the alleged roll thereon is but an 
extension of the quilted seat, attached on the sides at the second but- 
tons of the saddie, and présents but slight enlargement of the so-called 
roll where it is asserted the protruding knobs existed. 

F. M. Koontz testifies that he made a saddie in May, 1906, at the 
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request of oiie Kanty, of Arlington, and a roU m accordance with a 
description given by him; that it looked something like defendant'a 
roU when on the saddle ; that it was not over half as wide, and the 
knobs at the ends were not so prominent — ^were about half as big as 
those on the Clark roll ; that he made two of the rolls for Kanty. 

T. S. Coffey testifies that while in business in Scio, Or., in 1899, 
being a saddler, he gave to Mr. Richardson, Clark's traveling salesman, 
an order for a roll, which was to be narrow in the center and wider at 
the ends, and very prominent, and was to fasten at the two front but- 
tons of the saddle ; that he came into this idea of a roll early in 1899, 
in talking to another person about it; that they two together figured 
out a roll something of that description, and that the rolls "that were 
used then on the saddles were not sufficient for what they were cal- 
culated to be." Witness further states that he eut out a pattern for 
Richardson, and that a couple of rolls w.ere made from it, and forward- 
ed to him by Clark, one of which is produced and offered in évidence. 
This roll, it may be said, does not comport with the roll of complain- 
ant's patent. It lacks height in the protruding knobs, and is made 
not nearly so small in the center, and, indeed, is only somewhat larger 
than the quilted ornamental roll hereinbefore described, and which 
has been in gênerai use. 

W. C. Rupert testifies that, while in business with Gabel, in The 
Dalles, some time in 1895, his firm made a roll, at the request of one 
Guthrie, which was at first nonadjustable, but was subsequently chang- 
ed, at the instance of Guthrie, so that it was détachable, but was fas- 
tened at the second buttons of the saddle. A careful scrutiny of the 
description of this roll given by the witness impresses one that it was 
not in design of such similarity as to take the place of complainant's 
roll. 

G. H. Farley testifies touching the same roll, and describes it in its 
first form as "just a plain, straight roll, bulged out some," and says 
that the reconstructed roll was "a good deal the same" as that of com- 
plainant. Witness then déposes that many rolls were thereafter made 
like the Guthrie roll. 

Mr. Guthrie describes the roll as containing bulbs something simi- 
lar in size to those on the Clark roll. He says that the first roll, when 
put on, was stitched on, but that after it was altered it was fastened 
to the second buttons of the saddle, without being laced down in the 
center. 

I;. A. Porter testifies in direct contradiction of Rupert, Farley, and 
Guthrie as to this saddle and the roll attending it. He was a livery- 
man, and remembers distinctly seeing the roll, having had the saddle 
in his barn for some time. He describes the roll as being an extension 
of the quilted seat, and says it was rather out of the ordinary, because 
it extended farther up on the front of the saddle; that it was sewed 
f ast to the seat ; that the change consisted in taking some of the pad- 
ding out of the center; and that it was the same in gênerai style and 
appearance as the old style of roll. 

In ail the testimony there is a manifest lack of that certainty and 
definiteness, as it pertains to the alleged earlier production of bucking 
rolls and their exact manner of construction, as to leave it in grave 
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doubt whether any roll had ever been made or used of substantially 
similar mold and usefulness prior to the invention of complainant 
of his style of bucking roll. This conclusion is well illustrated by the 
testimony of Gerichten, who, after stating with much positiveness 
that the roll he had constructed was of substantial similarity to com- 
plainant's patent, recognized a painting showing the pattern of the 
roll he attempted to describe, which clcarly demonstrates that the 
recollection of the witness was faulty, and that, so far as his testimony 
is concerned, instead of showing anticipation, its eflfect was quite the 
contrary. So it may be said, of ail the oral testimony adduced, there 
is not that definiteness and certainty about it that affords proof per- 
suasive and convincing as it relates to the question of anticipation. At 
least, it is wholly insufficient to overcome the presumption of novelty 
which attends the issuance of complainant's patent. I hold, therefore, 
that there has not been anticipation of complainant's device. 

The next inquiry is whether the roll being manufactured and sold 
by the défendant is an infringement of complainant's patent. There is 
but little question that the défendant endeavored, in the production of 
its roll, to avoid, if possible, any infringement upon complainant's 
patent. One of its witnesses says as much, and the défendant does not 
affirmatively controvert the proposition. The only alleged éléments 
of distinction between the two rolls consist in the construction of de- 
fendant's roll in two pièces and the manner of attaching them to the 
saddletree. It will be borne in mind that complainant's roll is attached 
at the outer ends to the saddletree at the forward buttons, and tied 
or laced down to the seat in the center. The outer end of each pièce 
of defendant's roll is attached to the tree at the forward button, the 
same as complainant's. The inner end is contrived with an extension, 
consisting of a leather strap, which is carried around the prong of the 
pommel underneath, and made fast, also, at the first or forward button, 
so that each pièce, in its mechanical attachment, is simply tied around 
a prong of the pommel of the saddletree. Both rolls perform exactly 
the same function, and the sole question remaining is whether the dif- 
férence in the manner of attachability attending the defendant's roll 
is such as will save it from the charge of infringement upon the com- 
plainant's patent. I am impressed that it is not; that the différence 
consists in a mère mechanical équivalent, and not in a patentable im- 
provement in the art. 

What would be the différence if the complainant's roll was simply 
eut in two in the middle, and the inner end of each part tied fast to 
the saddle seat? It is plain that there could be no elemental différ- 
ence between a roll so constructed and the original. The différence 
would be mechanical only. Carrying the discussion further : Suppose 
the inner ends of the severed roll are made fast by means of a screw 
entering the prong of the pommel; the différence would manifestly 
$till be mechanical. If this be so, how can it afïect the contrivance dif- 
ferently to carry the end by an extension in the way of a strap around 
underneath the prong to the forward button? Indeed, I find, from 
an examination of defendant's model, "D," which was ofifered and re- 
ceived in évidence, that each separate pièce of its roll is nailed to the 
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prong of the pommel on the inside, which being the case, it makes the 
strap a useless extension, rather than a useful, much less a novel, im- 
provement. 

In Erie Rubber Co. v. American Dunlop Tire Co., 70 Fed. 58, 16 
C. C. A. 632, relied upon so strongly as being parallel with the case at 
bar, it will be noted that there was a substantial and elemental dif- 
férence between the two contrivances about which there was a con- 
tention. Not so hère. The différence consists of a mechanical équiva- 
lent only, and cannot avail the défendant. It is well settled that a 
broader range of équivalents attends a primary or first invention than 
where the patent relates to a new combination of old éléments, or an 
improvement. "Therefore, it is said, with référence to such éléments 
in any combination as constitute its subordinate means, no other élé- 
ments can be équivalent unless they are équivalent inventions; that 
is, unless they not merely perform the same functions, but perform 
them by applying the same force to the same object through the same 
mode of application." Erie Rubber Co. v. American Dunlop Tire Co., 
supra. 

In the case at bar, however, the différence claimed cannot be said to 
be elementary in character, but is merely mechanical. True it is, also, 
that if a patentée spécifies any élément as entering into a combination, 
he makes such élément material thereto, and the courts will not dé- 
clare it immaterial. Fav v. Cordesman, 109 U. S. 408, 421, 3 Sup. 
Ct. 236, 27 L. Ed. 979 ; B. F. Avery & Sons v. J. I. Case Plow Works 
(C. C.) 139 Fed. 878. But this principle does not change the rule rela- 
tive to mechanical équivalents, and does not affect the présent con- 
troversy. 

The défendant should be enjoined from further infringing the com- 
plainant's patent, and such will be the decree of the court 



UNITED STATES v. SELLEES. 

(Circuit Court, S. D. New York. March 2, 190a) 

No. 4,996. 

OuSTOMS Dutie8—Classiitoation— "Steel Plates"— "Plates." 

The provision for steel plates In Tarife Act July 24, 1897, c. 11, S 1, 
Sehedule C, par. 135, 30 Stat. 161 (U. S. Comp. St. 1901, p. 1638), while 
not coverlng ail steel articles that are known as plates, Includes so-called 
monogram dies and plates used In engravlng, which, besides being called 
plates, are wlthln the dlctionary définitions of "plates." 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision of the Board of General Appraisers foUowed a previ- 
ous décision reported as G. A. 6,472 (T. D. 27,684), and sustained 
protests of W. B. Sellers against the assessment of duty by the col- 
lector of customs at the port of New York. 

J. Osgood Nichols, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importer. 
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HOUGH, District Judge. The merchandise under considération con- 
sists of Steel plates intended to be engraved and used in the printing 
of Steel engravings, and so-called monogram dies, which are small 
plates on which monograms are to be engraved. The collector assessed 
duty under Tariff Act July 34, 1897, c. 11, § 1, Schedule C, par. 193, 
30 Stat. 167 (U. S. Comp. St. .1901, p. 1645). The Board of General 
Appraisers sustained the protest, holding the goods properly dutiable 
as Steel plates under paragraph 135, with additional duty as polished 
Steel plates under paragraph 141. 

Thèse plates are "sheets of métal of uniform thickness and even sur- 
face" (Century Dictionary) ; and they are also "pièces of métal extend- 
ed or flattened to an even surface, with a uniform thickness" (Web- 
ster's Dictionary). I adhère to the interprétation of paragraph 135 
contained in United States v. Buehne Steel Wool Co. (C. C.) 154 Fed. 
93. It is, of course, true that calling a thing a plate does not make it 
one, as in the drawplate case. U. S. v. Newman Wire Co. (C. C.) 152 
Fed. 488, affirmed T. D. 28,600. But thèse articles are called plates, 
and are really plates, and I think the décision of the Board of Apprais- 
ers plainly right. 

Décision affirmed. 
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Intervention of GOSS PRINTING PRESS CO. 

(District Court, N. D. Georgla. October 18, 1907.) 

No. 1,846. 

1. Sales— CoNDiTioNAL Sales— Validitt—Statutes. 

Code Ga. 1895, § 2776, provides that whenever personal property Is sold 
on condition tliat the tltle shall remain in the vendor until pald for, such 
sale In order to be valid as against thlrd parties shall be In wrlting aud 
executed in the same manner as mortgages of personal property, but as 
between the parties the contract as made shall be valid whether written 
or not, and section 2777 déclares that conditional bllls of sale must be 
recorded within 30 days from date, and in other respects shall be govern- 
ed by the laws relating to the reglstration of mortgages. Beld, that, 
where there is a mère oral réservation of title and no writing, the tltle 
will be so flxed in the buyer that the rlghts of third persons obtaluing 
judgments or liens antedating the sale may be enforced against the ven- 
dor's clalm of title, but if the réservation of tltle is In wrlting, though 
not properly executed and recorded, the réservation Is good as between 
the parties and as against gênerai creditors and creditors with liens 
antedating the sale, and is only subject to such liens as are obtained or 
debts arising from crédit given in good faith by reason of the buyer's ap- 
parent ownership of the property, 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 43, Sales, §§ 1366- 
1371.] 

2. Same— Réservation or Title— Vauditt—Contbact—Consteuotion. 

A bankrupt, having purchased a three-deck newspaper press under a 
written contract provldlng that the title shonld remain in the seller untll 
the price was pald, subsequently telegraphed the seller's représentative 
ordering a fourth deek for the press, "accordlng to the original agree- 
ment," and on the same day w^rote a letter conflrming the telegram, 
containing the words "Your company retaining title to the fourth deck 
until the notes are paid." Hei(i, that a sale of the fourth deck pur- 
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soant to Buch correspondence constltuted a written contract of condltlonal 
sale, which tbough not executed or recorded as preseribed by Code Ga. 
1895, §§ 2776, 2777, was valid as against tbe bankrupt, ita gênerai credltors, 
and those not having given crédit to the bankrupt on the faith of the own- 
ershlp of the property. 

(Ed. Note.— For cases In point, see Cent. Dig. vol. 43, Sales, § 1353.] 

3. Bankkuptcy— Division of Machines— Oondixional Sales— Liens. 

Where a prlntlng press vras subject to a mortgage on the plant of the 
bankrupt at the tlme the bankrupt purchased a fourth deck therefor un- 
der a valld condltlonal sale, the seller was entltled to reeover such fourth 
deck from the bankrupt's trustée, the bankrupt havlng failed to pay the 
price before bankruptcy, provided such fourth deck was such a separate 
and distinct part of the press that It could be taken off and leave the re- 
malnder Intact. 

4. Samb — Contribution to Subséquent Liens— Patment. 

Where intervener sold a bankrupt a fourth deck to a prlntlng press 
under a condltlonal sale, and on nonpayment of the prlce before bank- 
ruptcy clalmed the right to reeover the proceeds of a sale of such fourth 
deck from the bankrupt's trustée, It could only do so after paying such 
proportion of the liens that attached to the property of the bankrupt aft- 
er the fourth deck became part of the plant and before bankruptcy, as 
the amount reallzed from the sale of such fourth deck bore to the amount 
realized from the bankrupt's entire plant, and thls though such liens had 
been paid off, the court of bankruptcy having jurisdictlon to recharge 
such liens against the property to whlch they belonged, regardless of 
their prier payment. 

John L. Hopkins & Sons, for petitioning creditors, receiver, and 
trustée. 
A. H. Bancker, for bankrupt. 
Westmoreland Bros., for intervener, Goss Printing Press Co. 

NEWMAN, District Judge. On the lOth day of May, 1902, the 
bankrupt, the Atlanta News Publishing Company, purchased from the 
intervener, the Goss Printing Press Company, a newspaper printing 
and folding machine of the style known as a "Goss three-deck straight- 
line, with one color attachment machine." In this contract which was 
in writing signed by both parties, it was stipulated : 

"It Is further agreed that the tltle to ail of the aforesald property shall 
remain In the party of the first part [the Goss Company] untll accepted and 
paid for by the party of the second part [the Atlanta News Company] In full 
as agreed upon hereafter." 

The purchase price for which this machine was sold was $16,000, of 
which $5,000 was to be paid in cash, and for the balance notes were 
given payable monthly thereafter, and ail of the notes were paid in 
full before the transaction in question hère took place. 

On May 4th, 1906, the bankrupt company desiring to purchase what 
is called a "fourth deck" for the machine named sent the following 
telegram to the représentative of intervener : 

"Please wlre lowest cash payment, best rate of Interest on deferred pay- 
ments, longeât tlme in whlch to pay for fourth deck for press. How soon 
could be shippedî" 

To which the following reply was received on the same day: 

"Cash payment one thousand, balance two years, payable quarterly, Inter- 
est five per cent., ship eight weeks." 
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On May 8th the bankrupt company sent the following telegram : 

"Ship soon as possible fourth deck for our press aecordlng to original agree- 
ment, forty-flve hundred dollars delivered, and put on press, one thousand cash, 
balance two years, payable quarterly, Interest flve jteT cent. * * * " 

On the same day, May 8th, the bankrupt company sent the repré- 
sentative of intervener the following letter : 

"Conflrming telegram this date as follows: 'ShIp soon as possible fourth 
deck for our press aecordlng to original agreement, forty-flve hundred dol- 
lars delivered, and put on press, one thousand cash, balance two years. pay- 
able quarterly, interest flve per cent. • • ♦ ' It Is our understanding that 
upon the érection of the fourth deck on press we will be due you $1,000.00 
cash, and the balance, $3,500.00, In quarterly notes, bearlng flve per cent, notes 
to be secured in accordance with original agreement, your company retainlng 
title to fourth deck until notes are paid. We hope to be in a position to pur- 
chase another press in the near future, as our business glves good promise for 
the future, and I want you to be in a position to quote very lowest price on 
Bame." 

This letter was signed by the manager of the News Company. 
On the same day, May 8th, the intervener through its président and 
gênerai manager wrote the following letter to the bankrupt company : 

"We hâve your telegram asking us to ship as soon as possible fourth deck 
for your press, according to the original agreement and as per our telegram 
to you of May 4th, 1906. This will hâve our Immédiate attention, and we will 
rush the work ail we can consistent with good workmanship. We expect it 
will take just about eight weeks to get it ready for shipment. • * » " 

After some correspondence with référence to the shipment of the 
deck and putting same up, on July 28th, the bankrupt company through 
its gênerai manager wrote to the Goss Company, stating that the 
fourth deck had been put on to their satisfaction, and explaining why 
check for the $1,000 and notes were not sent on the day the letter 
was written, it being Saturday and inconvénient. On Monday there- 
after the following letter was written by the gênerai manager of the 
bankrupt company to the Goss Printing Press Company: 

"I hand you herewith New îork Elxchange for $1,000.00, being cash pay- 
ment for extra deck wliich you bave just added to our printing press. I also 
inclose you herewith the following notes in settlement of our account. In ac- 
cordance with contract, namely, $4,500.00, the terms as follows: $1,000.00 
cash, the balance In quarterly Installments covering a period of two years, 
notes to draw 5% interest per annum. » • • Piease acknowledge receipt 
of this cash payment, and of the notes, etc., and oblige." 

Then follows a mémorandum of the several notes, the amount, and 
when due. 

A pétition in involuntary bankruptcy was filed against the News 
Publishing Company on the 31st day of January, 1907, and, on the 
18th day of February thereafter, it was adjudged an involuntary bank- 
rupt. On the 23d day of February, 1907, the Goss Printing Press 
Company filed its intervention in the bankruptcy court, setting up that 
by the terms of the contract between it and the News Publishing Com- 
pany the title to the fourth deck had been reserved by it, and asking 
to hâve the same turned over to it. Answer was filed by the trustée 
denying that there was a conditional sale, and an intervention and an- 
swer was filed in the same connection by the Maddox-Rucker Banking 
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Company, trustée under a mortgage or deed of trust executed by the 
News Company on February 1, 1905, to secure the payment of a cer- 
tain issue of bonds for $35,000, of which $17,200 had been sold. The 
issue raised on this intervention of the Goss Printing Press Company 
was referred to the référée, and he has made his report finding against 
the intervener. To this report exceptions hâve been filed, which raise 
several questions of interest. 

The statute of this state on the subject of conditional sales as em- 
bodied in section 2776 of the Code of Georgia of 1895 is as follows : 

"Whenerer Personal property Is sold and dellvered wlth the condition af- 
axed to the sale, that the tltle tbereto is to remaln in the vendor of such Per- 
sonal property untll the purchase priée thereof shall hâve been paid, every 
such conditional sale, in order for the réservation of tltle to be valld as 
against thlrd parties, shall be evldenced In writing, and not otherwlse. And 
the wrltten eontract of every such conditional sale shall be executed and 
attested in the same manner as mortgages on Personal property ; as between 
the parties themselves, the eontract as made by them shall be valld and may 
be enforced whether evldenced In writing or not" 

The next section (2777) is as follows : 

"Conditional bllls of sale must be recorded wlthin thirty days from their 
date, and In other respects shall be governed by the laws relating to registra- 
tlon of mortgages." 

The meaning of section 2776 as applicable to the facts in this case 
as construed by the Suprême Court of the state is this: (1) Where 
there is a mère oral réservation of title and no writing whatever on 
the subject, the title will be so fixed in the vendee that the rights of 
third parties obtaining judgments or liens antedating the sale may be 
enforced against the vendor's claim of title. (2) Where the eontract 
reserving title in the vendor is in writing, although not properly ex- 
ecuted and recorded as required by the statute, the réservation is good 
as between the parties, and as to gênerai creditors, and also as to cred- 
itors with liens antedating the conditional sale; and is only subject 
to such liens as are obtained, or debts arising from crédit given in 
good faith by reason of the property being in the possession of the 
vendee with apparent ownership and without any notice of title else- 
where. 

The first question in this case is, was there a good réservation of 
title as between the Goss Printing Press Company and the Atlanta 
News Publishing Company? I think ît must be held that there was, 
eliminating for the moment the question of whether previously existing 
liens on the property of the Atlanta News Publishing Company at- 
tached to this fourth deck, and as to the rights of subséquent creditors, 
and looking at the matter solely as to the rights of the two parties to 
the eontract. The telegram of May 8th sent by the représentative of 
the News Company directed that the fourth deck should be sent 
"according to the original agreement," and on the same day a letter 
sent by the représentative of the News Company shows what is mcant 
by the original agreement, as the letter states "your company retaining 
title to the fourth deck until the notes are paid"; and, in the letter 
written the same day (May 8th) by the président of the Goss Printing 
Press Company, it is shown that he understood the eontract as did the 
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représentative of the News Company, for he uses the language "ac- 
cording to the original agreement." It seems to me that, if ttiere had 
been no claims of third parties whatever, there could be no doubt as 
to the right of the Goss Company to hâve retaken the fourth deck on 
default in payment on the part of the News Company, under this clear 
réservation of title. What résistance could the News Company hâve 
made, being in default, when a demand for the return of the fourth 
deck was made, in view of the language of their letter, "your company 
retaining title to the fourth deck until the notes are paid"? In my 
opinion, none whatever. So that I think it may be assumed as between 
the parties this was a conditional sale in conformity with the statute 
of Georgia on this subject. 

While the matter is presented somewhat informally by the report 
of the référée and the condition of the pleadings now before the court, 
it appears that the serious objection to the return of this property to 
the Goss Printing Press Company was on the part of the trustée for 
the bondholders under a mortgage or trust deed in existence at the 
time of the transaction with référence to the fourth deck. This mort- 
gage covered ail the property of the Atlanta News Publishing Com- 
pany, and if this had been an unconditional sale of the fourth deck, un- 
doubtedly its lien would hâve attached, subject to the question as to 
whether it became such an intégral part of the press as that it could 
not be taken from it without in jury to the machine, which will be al- 
luded to hereafter. So that the important question is whether the 
Goss Company can take back this fourth deck, claiming title under 
its contract with the News Company as against the lien of this mort- 
gage. 

In Conder v. Holleman & Ballard, 71 Ga. 93, in the opinion by Judge 
Blanford, after discussing the last section referred to with référence 
to registration of conditional sales, the opinion proceeds as follows : 

"But the object of the registration of mortgages la to give notice to ail 
persons having deallngs with the mortgagor of the existence of the mortgage ; 
and in this case it appears that the deallngs had between the plaintlff in ex- 
écution and the défendant had taken place long before the sale of the prop- 
erty levied on, and which was sold by the claimant to the défendant in exécu- 
tion, and the judgment in said case had been obtalned long before said condi- 
tional sale. Then whether said conditional sale had been duly recorded or not, 
it would not in any manner affect the plalntifC, whose judgment had been 
obtalned before the sale, and as to hlm it made no différence whether the 
sale was recorded or not. A judgment creditor of a mortgagor whose judg- 
ment was obtalned before the making of a mortgage, would not be affected 
by the record of such mortgage In any way. So this judgment creditor is in 
nowise affected by the nonrecord of this conditional sale; no right has ac- 
crued to hlm between the making of the conditional sale and the record of the 
same ; he is not hurt by its nonrecord ; and as to hlm it is the same as if the 
sale had been duly recorded. The title to this property was in the claimant, 
he having reserved the same until It was paid for by the défendant in ex- 
écution, and he did not lose the same nor render it liable or subject to the 
Judgment and exécution of plaintlff by reason of not having his conditional 
sale recorded within thlrty days. The lien of thlg judgment never attached to 
the property levied on." 

In Mann v. Thompson, 86 Ga. 347, 13 S. E. 746, in the opinion also 
by Judge Blanford, he distinguishes the case then before the court 
from the case of Conder v. Holleman & Ballard, supra, because in the 
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instant case there was only a paroi réservation of title, and in the pre- 
ceding case the contract was in writing, and holding that an antécédent 
judgment against the purchaser would attach notwithstanding the 
paroi réservation of title, Judge Blanford says in the opinion: 

"Had this contract between Thompson and Webb been reduced to writing, 
then the présent case would run ail fours wlth the case cited in 71 Ga., supra." 

In Cottrell v. Marchants' & Mechanics' Bank, 89 Ga. 508, 15 S. E. 
944, this is said in the opinion by Chief Justice Simmons, on page 515 
of 89 Ga., on page 946 of 15 S. E. : 

"It may be said that the object of record Is to notlfy subséquent purchaseis 
or creditors of the prior clalœ, and thus save them from belng misled by the 
appearance of ownership resulting from possession ; that the plalntlflfs, by 
faillng to record, put it In the power of the party In possession to effect a 
fraud, and therefore they ought to bear the loss." 

The same rule is laid down in Rhode Island Locomotive Works v. 
Empire Lumber Co., 91 Ga. 639, 17 S. E. 1012. 

The only doubt I hâve had about the correctness of what has been 
said above, and the application of the authorities cited, arises from the 
language of the Chief Justice in the case of Merchants' Bank v. Cot- 
trell & Sons, 96 Ga. 168, 23 S. E. 127. Some expressions in that 
opinion look as though the court intended to hold that a contract of 
conditional sale should be attested to make it good even against anté- 
cédent liens such as that contesting the rights of the seller hère. The 
matter turns upon the sensé in which the expression "third persons" 
is used in the opinion; and in order to reconcile that décision with 
the other décisions of the Suprême Court of the state it seems to me 
it would be necessary to consider the expression "third persons" as ap- 
plying to those who obtained liens or became creditors upon the faith 
of the apparent ownership of the property in the buyer. There is, 
however, this language in the opinion : 

"The main object of the statute was to prevent frauds and perjury whlch. 
in the absence of such a law, might be practiced by debtors and others in 
collusion with them to defeat creditors seeklng to subject to their claims prop- 
erty apparently belonging to the debtor." Citing Rhode Island Locomotive 
Works V. Empire Lumber Oo., supra. 

It may be further observed that the case of Bank v. Cottrell, supra, 
was before the Suprême Court in 89 Ga. 508, 15 S E. 944, and from 
the report of the case there it appears that the printing press in ques- 
tion had been delivered to the Enquirer-Sun Company and placed in its 
office before the mortgage to the bank was given ; so that the opinions 
in both cases dealt with that state of facts. 

The whole trend of the décisions of the Suprême Court of the state 
is that where there has been a bona fîde réservation of title by the seller 
of Personal property, and the same reduced to writing, that such réser- 
vation is good between the parties, and as against ail others who hâve 
not obtained rights or sustained loss on the faith of the apparent owner- 
ship of the property in the buyer. This view of the statute and of the 
effect of the décisions of the Suprême Court of the state is consistent 
with the view taken by this court, and by the Circuit Court of Appeals 
for this circuit in the case of Trust Co. v. Railway Co., 48 Fed. 868, 
1 C. C. A. 133. In that case it was held in substance that the lien of a 
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mortgage or trust deed securing bonds did not attach to rolling stock 
sold the Marietta & North Georgia Railroad, as against the rights of 
the intervener Groome who had made a conditional sale of the same, re- 
serving title in himself. It is also in line with the décisions of the Su- 
prême Court of the United States construing similar statutes, in the 
cases of Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, Meyer v. Car 
Co., 102 U. S. 1, 26 L. Éd. 59, and in the very récent case of York 
Manufacturing Co. v. Cassell, 201 U. S. 34A, 26 Sup. Ct. 481, 50 L. Ed. 
782. In the last-mentioned case it is said in the opinion that: 

"There was no clause In the mortgage covering after-acqulred property, 
and iii any event the mortgage would not cover property so acqulred, the title 
to which, as in this case, was reserved to the vendor." 

I hâve given ail the cases cited by counsel, and ail I could find on 

this subject, a very careful examination, and the resuit of it is that 
I must hold, so far as this question is concerned, that the right of the 
Goss Printing Press Company to recover the fourth deck must be sus- 
tained. 

There are two questions which remain unsettled, and it is impos- 
sible to settle them from the report of the référée or any évidence 
before the court: First, whether this fourth deck became an intégral 
part of the entire press in such a way that it could not be separated 
without injuring the whole. So far as I can gather from the facts 
shown by the referee's report on this subject (in which are clearly typo- 
graphical errors), there would not seem to be great difficulty about 
doing this. Unless this fourth deck could be removed after having 
been placed on the press without in jury to the remainder of the press 
— that is, unless it was such a separate and distinct part of it that it 
could be taken ofï and leave the other part intact — it would seem to 
hâve become so much a part of the machine as that the lien of the mort- 
gage would attach to it. And if this should be resolved in favor of 
the Goss Company, and it should be finally held that that company had 
a right to take back the fourth deck, it could only do so, in my judg- 
ment, after paying such proportion of the liens referred to by the 
référée in his report, as accrued against ail the property of the News 
Company after the fourth deck became a part of the plant of the News 
Company, and before the bankruptcy. So far as I can see thèse liens 
consist of some laborers' liens and some taxes. Whether other liens 
arose and were paid I am not informed : but it is clear that the liens 
for taxes and the laborers' liens would attach to ail the plant, and 
that under the most favorable view of the statute for the Goss Com- 
pany, and considering also the fact that the liens were paid ofï out of 
the proceeds of the property generally, there would be no reason why 
there should not be deducted from the amount arising from the sale 
of the fourth deck, or standing in lieu of it, as I understand the agree- 
ment, the proportion which the amount realized from the fourth deck 
hears to the amount realized from the entire plant of the News Com 
pany. 

It is suggested that thèse liens which attached to this fourth deck 
hâve been paid ofï. This would make no difïerence, as I understand 
the rule. A court of bankruptcy in a case like this would recharge. 
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and fix liens where they properly belong. Thèse liens undoubtedly 
attached to the fourth deck even as against the Goss Company and its 
rights, and the fact that they were paid for the time beingf ont of other 
funds should not prevent this fund from contributing its pro rata to 
their payment. 

The matter is returned to the référée to give it final direction in 
accordance with the views herein expressed. 



DNITBD STATES v. ORBGON SHORT LINE R. CO. 
(Circuit Court, D. Idaho, G. D. March 19, 1908.) 

1. Oaekibes— Tbanspoetation or Live Stock— Confinement— Action foe 

Penalty— Exceptions. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Oomp. St. Supp. 
1907, p. 918), prohibits confinement of live stock in transit for more than 
28 hours, unless unloading is prevented by storm or other accidentai or 
unavoidable causes, whlch cannot be antlcipated or avoided by the exer- 
cise of due diligence and foresight. The act also imposes penaltieis re- 
coverable by a civil action in the name of the United States. Held that 
though the exception Is contained in the enacting clause of such act, the 
act created a gênerai offense, and not one limlted to partlcular conditions ; 
and hence a complaint to recover penaltles Imposed was not defective for 
failure to négative the exception. 

2. Same. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (TJ. S. Oomp. St. Supp. 
1907, p. 918), prohibits the confinement of live stock In transit for more 
than 28 hours, unless unloading Is prevented by storm, accidentai and 
unavoidable causes, and section 3 déclares that every carrier who knowlng- 
ly and wlllfully falls to comply with its provisions shall be liable to a 
penalty. Ueld that, If a complaint thereunder contains the necessary al- 
légation that the carrier acted "willfully," such allégation in Itself Is 
sufficlent to négative the exception. 

3. SaME— BUEDEN OP Proof. 

In an action against a carrier for confiuing stock in transit more than 
28 hours, in violation of Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 
(D. S. Coinp. St. Supp. 1907, p. 918), the burden Is not on the govemmcnt 
to show that the carrier was not prevented by storm or other accidentai 
or unavoidable cause, whlch It could not hâve anticipated by the exercise 
of diligence and foresight, wlthln the exception from liablllty created 
by such act. 

4. SaME— CONSTBUCTION. 

Under Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (tJ. S. COmp. 
St. Supp. 1907, p. 938), prohibitlng confinement of live stock in transit for 
more than 28 hours, it is immaterial that a part of the period of confine- 
ment elapses while the stock is in possession of a Connecting carrier ; the 
carrier havlng possession of the stock belng required to unload, feed, and 
water them as soon as the time llmit Is reached. 

8. Same— Actions— ELEMENTS— WiLLFULNESS. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 
1907, p. 918), prohibits the confinement of llve stock in transit for more 
than 28 consécutive hours, and section 3 provides that any common carrier 
who "knowingly and willfully" fails to comply with the law shall be sub- 
jeet to a penalty. Eelâ, that a complaint under such act, faillng to 
charge that défendant carrier "knowingly and willfully" restrained stock, 
in its possession, whlch had been conflned for a period longer than 2& 
hours, was fatally defective. 
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On Demurrer. 

N. M. Ruick, U. S. Dist. Atty. 

P. L. Williams and D. Worth Clark, for défendant 

DIETRICH, District Judge. This is an action to recover a penalty 
for the violation of what is commonly known as the "Twenty-Eight 
Hour Law." Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. 
St. Supp. 1907, p. 918). The salient facts alleged are that the défend- 
ant opérâtes a line of railroad Connecting with a Une belonging to the 
Union Pacific Railroad Company at Green River, in the state of Wyo- 
ming, and extending westward to the town of Huntington, in the 
State of Oregon. On September 13, 1907, it received from the Union 
Pacific Railroad Company cars containing 660 head of swine, which 
at the time they were turned over to the défendant had been confined 
continuously for 19% hours, and thereupon the défendant, while trans- 
porting them to Montpelier, Idaho, confined them, without food or 
water, for the additional period of 19% hours, making a total con- 
tinuons confinement without food or water of 39 hours. By the 
statute confinement of live stock in transit for more than 28 hours 
is prohibited, "unless (unloading is) prevented by storm or by other 
accidentai or unavoidable causes which cannot be anticipated or avoid 
ed by the exercise of due diligence and foresight"; and it is con- 
tended by the défendant that the plaintif?, in order to state a caus« 
of action, must expressly négative the contingencies contemplated by 
this provision. 

Apparently the précise question is for the first time submitted for 
détermination, although other features of the act and the procédure for 
its enforcement hâve had judicial considération; the results being not 
entirely harmonious. While the act is pénal in its nature, it expressly 
provides that the penalty prescribed "shall be recovered by civil action 
in the name of the United States," and there exists a différence of 
opinion as to whether the principles of civil or of criminal procédure 
apply. The opposing views are well exemplified in two récent déci- 
sions— United States v. L. & N. R. R. Co. (D. C.) 157 Fed. 979— 
where the rules of criminal law were rigidly adhered to, and United 
States V. Southern Pacific Railway Company (D. C.) 157 Fed. 459, 
where the jury was instructed to return a verdict according to the 
prépondérance of the évidence. The answer to the présent question 
is, however, in no wise dépendent upon an élection between thèse con- 
tending théories. Whether that which the plaintiff asserts be denomi- 
nated "a public offense" or "a cause of action" is of slight importance. 
In either case it is a créature of the statute. In pleading a statutory 
cause of action it is, as a gênerai rule, incumbent upon the plaintiff to 
set forth ail that is necessary to constitute a complète description of 
the right. Every ingrédient or élément thereof as it is defined by the 
statute must be alleged. Neither more nor less is required in an in- 
formation or indictment. Conceding that, if the clause relied upon 
were in a proviso or in a subséquent section, the complaint would be 
sufficient, counsel for the défendant contends that it is within the "en- 
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acting clause" of the statute, and that, therefore, the burden is upon the 
plaintiff to négative by appropriate averment the existence of the ex- 
cepted conditions. The rule was formerly thus stated : 

"If the exceptions themselves are stated In the enaetlng clause, It wIU be 
necessary to négative them In order that the description of the crime may In 
ail respects correspond wlth the statute." 1 Chit. Orlm. Law, 283. 

Upon its face the rule seems simple enough, but the difficulty lies 
in its application. If by "enacting clause" référence were made to 
some particular portion of the statute susceptible of physical identi- 
fication, either by its form or its relative position in the act, plainly it 
would be a comparatively simple matter to détermine whether the ex- 
ception is within or without the enacting clause; but unfortunately 
such is not the case. Symmetrical statutes, perfectly arranged, are rare- 
ly found, and, if the phrase ever was properly emplojed as designat- 
ing the section, and the whole section, and only the section, in which 
the offense is defined, its meaning bas been materially modified. In 
United States v. Cook, 84 U. S. 168, 21 L. Ed. 538, it is said: 

"Comnientators and Judges hâve sometlmes been led into error by supposlng 
that the words 'enacting clause,' as frequently employed, mean the section of 
the statute deflnlng the offense, as contradlstingulshed from a subséquent sec- 
tion in the same statute, whlch is a mlsapprehension In the term, as the only 
real question In the case is whether the exception Is so incorporated wlth the 
substance of the clause deflnlng the offense as to constltute a materlal part 
of the description of the acts, omission, or other ingrédients whlch constltute 
the offense. Such an offense must be accurately and clearly deserlbed, and, 
if the exception is so incorporated wlth the clause describing the offense that 
it becomes in fact a part of the description, then it cannot be omitted in the 
pleadlng, but. If it is not so incorporated wlth the clause deflnlng the offense 
as to become a materlal part of the définition of the offense, then it is matter 
of défense and must be shown by the other party, though it be in the same sec- 
tion or even In the succeedlng sentence." 

In Territory v. Burns, 6 Mont. 72, 9 Pac. 432, it îs held that: 

"The enaetlng clause of the statute Is not necessarily alone or only that 
which purports to be such, but comprehends every part of the statute whlch> 
should be stated in order to define the offense with cleamess." 

In State v. Bevins, 70 Vt. 574, 41 Atl. 655, it is said: 

"The term 'enaetlng clause' should be eonstrued to mean ail parts of the 
statutes which create and define the offense, whether in one or more sections or 
acts." 

Also: 

"Whether the exception is In the flrst section of the statute which enacts the 
offense, or in a subséquent section, or in an Independent statute, is not deter- 
minative of the question, for some of our cases hold that the exception need 
not be negatived when it is In the section of the statute which créâtes the of- 
fense." 

Thèse expressions are fairly représentative of the prevailing view, 
and thus eonstrued the phrase is a flagrant misnomer ; and it follows 
that the rule itself, if it does not tend to mystify and confuse, is of 
little value as a guide. To say that the pleader must allège that, and 
only that, which is stated in the enacting clause, is to make no pro- 
gress, but is only to reason in a circle, for by définition the enacting 
clause is that, and only that, which the pleader must allège. Whether 
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in the beginning or at the end, the material inquiry must be: What 
are the constituent éléments or the essential ingrédients of the offense 
or right of action as the same is defîned by the statute? If the excep- 
tion is so incorporated in the statutory définition that it in fact be- 
comes a part of the description of the offense, to omit it leaves the 
pleading defective in a material respect, because the right of action 
or offense is not accurately and fully described. 

Applying this principle, the answer to the présent inquiry is not 
free from difHculty. The form of the clause and its proximity and 
close grammatical relation to that part of the section which is clearly 
descriptive of the offense strongly support the defendant's contention. 
But in my view, while thèse are material, they are not controUing, 
considérations. A test of great practical value is : Does the statute 
create a gênerai offense, or one limited to particular conditions? If 
the former, the exception need not be negatived, while in the latter it 
must be. Wharton, Crim. Pleading, 241. Hère there is no room for 
doubt as to the législative intent. The gênerai purpose was to pro- 
hibit the inhumane treatment of domestic animais in the possession 
of common carriers. The statute denounces in comprehensive terms 
the confinement of live stock for a period in excess of 28 hours. The 
offense is not limited to certain conditions. Confinement in excess 
of 28 hours under any circumstances was deemed to be a cruelty. By 
the excepting clause a concession was made to necessity, and the car- 
rier is protected against punishment for doing that which it could not 
avoid. The offense is thus not defined or qualified, but an excuse only 
is afforded to the carrier. And I therefore conclude the exception 
need not be negatived. See Sholp v. United States, 81 Fed. 694, 26 
C. C. A. 570. 

Independent of the reasons already given, there is another consid- 
ération which in my judgrhent must lead to the same conclusion. Sec- 
tion 3 of the act provides that every common carrier "who knowing- 
ly and willfuUy fails to comply with the provisions" of the law shall 
be liable for the penalty therein prescribed. Admittedly, in order to 
bring the défendant within the statute, it is necessary to allège that 
in violating the law its conduct was willful. The exception under con- 
sidération excuses the carrier only in cases where its failure is due 
to "causes which cannot be anticipated or avoided by the exercise of 
due diligence and foresight." If it is prevented by such causes, its 
failure to comply with the law is not willful, and therefore the allé- 
gation that it acted willfuUy in itself négatives the exception. New- 
port News & M. Val. Ce. v. United States, 61 Fed. 488, 9 C. C. A. 
579. Before passing to a considération of other phases of the demur- 
rer, it may not be improper for me to say that I think counsel, both for 
the government and for the défendant, hâve overvalued the impor- 
tance of this question of pleading in the prosecution and the défense 
of cases based upon the statute; and this is probably due to the as- 
sumption that, if the plaintiff is required tô plead against the excep- 
tion, it must also assume the burden of proof. Obviously it would be 
next to impossible for the government to anticipate and by proof elim- 
mate ail the possible contingencies covered by the excepting clause. 
Even if it were held to be necessary for the plaintiff to plead against 
160 F.— 34 
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the exception, it might still be relieved from making proof, because 
it would thus plead a négative, and, further, because it pleads the 
absence of conditions, the évidence concerning which in many cases 
would be exclusively within the knowledge of the défendant. Thèse 
exceptions to the gênerai rule of proof are thus stated by Mr. Jus- 
tice Story in United States v. Hayward, 2 Gall. 485, Fed. Cas. No. 
15,336: 

"But In other cases, as where the négative does not admit of direct proof, or 
the facts lie more Immedlately wlthln the knowledge of the défendant, hc Is 
put to hls proof of the affirmative. And, vphere the gênerai facts whIch con- 
stitute a forfelture vi'lthln a statute are proved, and there are exceptions to 
its opération In partlcular cases, the better opinion certalnly Is that the par- 
ty vvho would avall himself of the exception must prove it, although from the 
forms of pleading it may be neeessary to négative every exception In the In- 
dictment or Information. Such négative allégation is in such cases to be re- 
pelled by affirmative proof on the other side. • • • Without pretending 
to reconclle ail the dicta in the books, It seema to me that In respect to néga- 
tive allégations the reasonable rule is that the burthen of proof shall rest on 
the party who holds the affirmative, and especially where the facts are pe- 
culiarly within hls privity and cognlzance." 

The second objection raised to the sufficiency of the complaint is 
that it does not allège that the défendant "knowingly" or "willfuUy" 
confined said swine for 28 hours, or that it "knowingly" or "willfully" 
failed to comply with the law; but the charge in that respect is on- 
ly that the défendant "knowingly" and "willfully" confined the swine 
in the cars continuously during the period intervening between the 
time they were received at Green River and the time they were unload- 
ed at Montpeher, which, as already stated, was 19^4 hours. (See foot- 
note for entire allégation.) 

As I hâve heretofore observed, the plain intent of the act is to 
prohibit the continuons confinement of live stock by transportation 
companies more than 28 hours at any one time, and it is immaterial 
that a part of the period of confinement elapses while the stock are 
in the possession of a Connecting carrier. It is the continuous con- 
finement which is denounced, and, as soon as thé 28-hour limit is 
reached, it is the duty of the carrier then having possession of the 
stock to unload and feed and water them. While this is true, it does 
not follow as a matter of course that a carrier keeping the stock 
in confinement after the lapse of 28 hours incurs the penalty. Only 
the carrier "who knowingly and willfully f ails to comply with the 
provisions" of the law is liable to punishment. Assuming that the 
défendant had no knowledge, either actual or constructive, that the 
swine, at the time they were delivered to it, had been confined to ex- 
ceed eight hours and a half, would it be contended that it "knowing- 
ly" violated the law? To state the question is to answer it. If the 
shipment had been made exclusively upon the defendant's line of road, 
it would not be doubted that, in order to state an offense, it would be 
incumbent upon the government to plead that the défendant "know- 
ingly" confined the stock for a period in excess of 28 hours. But if 
in such a case, where it is almost impossible to imagine that the de- 
fendant could be without knowledge, it is neeessary to plead that it 
acted "knowingly," what reason can be given for relieving the govem- 
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ment from pleading knowledge in a case like this, where the confine- 
ment took place in part before the stock came into the possession of the 
défendant? The only argument urged upon behalf of the government 
is that, if the burden be imposed upon it of pleading and proving 
knowledge, it would sometimes be difficult for it successfully to main- 
tain an action to recover the penalty. In no case which has corne un- 
der my observation brought to recover the penalty under this act, has 
the government omitted to allège that the défendant "knowingly" vi- 
olated the law, and no principle or rule of pleading has been called 
to my attention by which the plaintiff can be relieved from alleging 
the essential ingrédients of the offense as it is defined by the statute. 
In this respect the statute seems too plain to admit of construction, 
and the court cannot relieve the plaintifï from pleading that the défend- 
ant "knowingly" confined the swine in excess of 28 hours without do- 
ing violence to the plain provisions of the law. 

It foUows that upon this ground the demurrer must be sustained; 
and the plaintifï will be given 30 days in which to amend. 

NOTE. — "That at the time said animais were so received by said Oregon 
Short Llne Railroad Company at Green River, as aforesaid, the ssame had 
been contlnuously confined in cars without unloadlng for a period of lOVo 
hours, or from 8:30 o'elock in the forenoon of September 12, 1907, and the said 
swine were further, and without unloadlng, feedlng, watering, or resting the 
same, and whlle so in transit over said defendant's railroad, between Green 
Rirer, Wyo., and Montpelier, Idaho, knowingly and willfully, by said de- 
fendant Company, confined in said cars until half past 11 o'clock, post merld- 
lan of the said ISth day of September, 1907." 
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(Circuit Court, N. D. lowa, W. D. April 1, 1908.) 

No. 255. 

Advebse Possession— Validitt of Titi.e. 

Where the possession of public land by défendant and hla grantors 
was not wrongful as to any one but the United States, and défendant and 
his immédiate grantor entered under color of title and clalm of rigbt, 
and continued In uninterrupted adverse possession under such claim of 
title for more than 10 years prier to the commencement of a suit by an 
alleged subséquent homestead entryman, défendant acquired a valid 
title by adverse possession as agalnst ail but the state or the United 
States. 

Public Land— Homestead Entbt — Land in Possession of Othees. 

Rev. St. § 2289 (U. S. Comp. St. 1901, p. 1388), provides that every citi- 
zen who is the head of a family may enter a quarter section of land as a 
homestead which may at the time of the application be subject to pré- 
emption. On repeal of the pre-emption law by Act March 3, 1891, c. 
561, § 5, 26 Stat. p. 1097 (U. S. Comp. St. 1901, p. 1388), section 2289 was 
amended so as to provide that a homestead entry might be made on "un- 
appropriated public lands." Held, that such amendment did not change 
the character of the lands, as regards occupancy or Improvement, that 
might be entered, and that only unoccupled and unimproved lands of the 
United States are subject to prc-emptlon or homestead settlement, though 
the possession of the prior occupant was wrongful as agalnst the United 
States. 

[Ed. Note. — Rlghts acquired by homestead settlement and entries, «ee 
note to McCune y. Bssig, 59 a O. A. 434.] 
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3. Same— Land Department Décisions— Effect—Appeal. 

Where a local land office and the Commissloner of the General Land 
Office adjudged that certain land in controversy which complainant at- 
tempted to enter as a homestead was not subject to entry, and that com- 
plainant acquired no right thereto, such décision, unappealed from, con- 
stituted a conelusive adjudication of ail questions of fact, In the absence 
of fraud or mistake. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 41, Public Lands, 
i 303.] 

4 Same— Lâches. 

Where complainant, after the rejectlon of hla application to enter cer- 
tain land as a homestead, knovving that défendant was in possession 
of the land and making improvemeuts thereon under a clalm of ownership, 
acquiesced In the décision of the Land Office for six years, he could not 
maintain a bill to compel défendant to convey to hlm the légal title to 
such land with the iniprovements, on the theory that défendant was a 
trustée of such title for complainant's beneiit. 

In Equity. On final hearing. Suit to require the défendant to 
convey to complainant the légal title to certain land in O'Brien coun- 
ty, this State, which it is alleged the défendant holds in trust for him. 
The complainant claims the right to the land under the homestead 
laws of the United States. The défendant holds a patent to it from 
the United States issued to him under the acts of Congress approved 
May 12, 1864, c. 84, 13 Stat. 72, and March 3, 1887, c. 376, 24 Stat. 
556 (U. S. Comp. St. 1901, p. 1695). He also claims that he is en- 
titled to it under the homestead laws. The facts are suffîciently 
stated in the opinion. 

M. B. Davis, for complainant. 
W. P. Briggs, for défendant. 

REED, District Jiidge. The land is a part of that granted to 
the state of lowa by the act of Congress approved May 12, 1864, c. 
84, 13 Stat. 72, to aid in the construction of two railroads in that state, 
one of which was to be from Sioux City to the south line of the state 
of Minnesota. The state, by.act of its General Assembly approved 
April 3, 1866, accepted the grant, and conferred upon the Sioux City 
& St. Paul Railroad Company, an lowa corporation (hereinafter 
called the Sioux City Company), a part of the land in considération 
of its constructing the road from Sioux City to the Minnesota line, 
a distance of some 83 miles. That company accepted the grant and 
filed a map of definite location of the road with the Secretary of the 
Interior July 16, 1872, and commenced the construction of the road, 
and in the same year completed 56.25 miles thereof from the south 
line of the state of Minnesota (where it connects with a road from 
Minneapolis and St. Paul) to LeMars in the direction of Sioux 
City, but never completed it to Sioux City. The Secretary of the 
Interior instead of issuing patents for the land upon certificates of 
the Governor of the state, showing the proper construction of com- 
pleted sections of 10 consécutive miles each of the road, as required 
by the act of May 12th, issued to the state between October 16, 1872, 
and June 4, 1877, for the benefit of the Sioux City Company, patents 
for 407,870.31 acres of public land, including the land in controversy, 
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within the limits of said grant. Of this amount the state issued patents 
to the Company for 322,412.80 acres, leaving 85,457.41 acres so patent- 
ed to the state, including the land in suit, no part of which was ever pat- 
ented to the company. The road not having been completed, as required 
by the act of Congress, the state, by act of its General Assembly approv- 
ed March 16, 1872, resumed ail of the lands not earned by the company, 
and in 1884 relinquished its right, title, and interest therein, except to 
the lands in Dickinson and O'Brien counties, to the United States. The 
Sioux City Company claimed ail of the lands patented to the state for 
its use, notwithstanding the resumption and relinquishment thereof 
to the United States as stated. October 4, 1889, the United States 
pursuant to the adjustment act of Congress approved March 3, 1887, 
(24 Stat. 556, c. 376 [U. S. Comp. St. 1901, p. 1595]), brought suit 
against the Sioux City Company to quiet in the United States the title 
to the lands so patented to the state and not patented to the company 
in which suit it was finally decided by the Suprême Court, October 
21, 1895, "that, in any view that could be taken of the company's 
rights, it had received some 2,005 acres of land more than it was entitl- 
ed to receive for the road actually constructed by it" ; and quieted 
the title in the United States to ail of the lands not patented to the 
company. Sioux City & St. Paul Ry. Co. v. United States, 159 U. 
S. 349, 16 Sup. Ct. 17, 40 L. Ed. 177. The législation of Congress 
and of the state of lowa, relative to said grant is set forth at some 
length in the opinion of the court in that case, and in Knepper v. 
Sands, 194 U. S. 476, 24 Sup. Ct. 744, 48 L. Ed. 1083. It is also 
referred to in Sioux City & St. Paul R. R. Co. v. Chicago, Mil- 
waukee & St. Paul Ry. Co., 117 U. S. 406, 6 Sup. Ct. 790, 29 L. Ed. 
928, and référence is made to those cases for a fuU statement of such 
législation and other record facts relevant thereto, which need not 
be further set forth hère. After the décision of the Suprême Court in 
Sioux City & St. Paul Company v. United States, 159 U. S. 349, 
16 Sup. Ct. 17, 40 L. Ed. 177, and on November 18, 1895, the Sec- 
retary of the Interior issued an order declaring the lands to which 
the title was so quieted in the United States restored to the public do- 
main, and subject to disposai by the Land Department of the United 
States, and canceled ail prior claims thereto, but reserved the right 
of prior claimants to présent new applications therefor to the local 
land office upon a day to be fixed by that office, public notice of which 
it was required to give ; and in case of conflicting claims to any of the 
lands directed that office to proceed in accordance with the rules of 
practice in contest cases. Pursuant to that order the local land office 
on November 27, 1895, fixed February 27, 1896, as the date upon 
which said lands would be open to public entry, and gave the required 
notice thereof. It also gave public notice to ail claimants to any of 
said lands under the act of Congress of March 3, 1887, to file notice 
in that office of their intention to so claim the same on or before said 
February 27, 1896. The land in suit is a part of the 85,407.21 acres 
so patented by the United States to the state of lowa for the benefit 
of the Sioux City Company, and not patented by the state to that com- 
pany, and is within the overlapping or common indemnity limits of 
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the Sioux City Company and the Chicago, Milwaukee & St. Paul 
Railway Company (the successor in interest of the McGregor Western 
Railroad Company, one of the beneficiaries under the grant of May 
12, 1864), and after the décision of the Suprême Court, March 29, 
1886, in the suit between those companies, which was commenced 
April 7, 1879 (117 U. S. 406, 6 Sup. Ct. 790, 29 L. Ed. 928) it was 
allotted to the Sioux City Company in the division of the lands be- 
tween them. It is the N. 1/2 S. W. 14 Sec. No. 29, Tp. 95, R. 42, 
in O'Brien county, and is opposite to or co-terminous with the fourth 
section of 10 consécutive miles of constructed road southerly from 
the Minnesota state Une. 

In the spring of 1884, the land being then unoccupied, and never 
having been cultivated, or improved, Simon Powers moved upon it 
with his family, erected small buildings thereon, and continued to 
réside upon and cultivate it until he sold it in 1888, as hereinafter stat- 
ed. June 25, 1887, after the partition of the lands between the two 
railroad companies as decreed in the suit between them (117 U. S. 406, 
G Sup. Ct. 7S0, 29 L. Ed. 928), he made a contract with the Sioux 
City Company for its purchase, agreeing to pay therefor $15.50 per 
acre, or $1,080, which was its then fair market value. He paid $40 
upon the purchase price, and afterwards paid to that company other 
amounts required by his contract. December 7, 1888, he sold the land, 
and assigned his contract of purchase to Rasmus Larsbn for $400 
and delivered possession to him. Larson also assumed the amount 
due upon the contract with the railroad company, entered at once 
upon the land, made substaritial improvements thereon, and continu- 
ed to farm and cultivate the whole thereof until September 24, 1894. 
On that date Larson sold the land, and assigned the contract of pur- 
chase to the défendant Holles for $600, who in addition assumed the 
amount owing to the Sioux City Company, which was then estimat- 
ed to be $1,050. Défendant at once took possession of the land, bas 
ever since continued to farm and cultivate the same, and bas paid 
ail required taxes thereon. In 1895, he built a house on the land, 
and continued to réside thereon till the fall of 1901, except for a short 
time in the winter of 1895-6, when he moved off temporarily, in- 
tending to return, which he did in February, 1896, and made other 
permanent and substantial improvements upon it. The possession 
of the land by Powers, Larson, and the défendant has been open, 
continuons, and uninterrupted since June 25, 1887, under claim of 
right. January 15, 1896, défendant filed in the local land office notice 
of his claim to the land under the adjustment act of March 3, 1887, 
and caused it to be published as required by the order of that office. 
When défendant purchased the land he was a citizen of the United 
States, and was then and still is duly qualified to enter and hold 
the land under the homestead laws of the United States. February 
8, 1896, complainant went upon the southeast corner of the south 
half of the quarter section — ^the tract immediately south of the land 
in suit — and erected thereon a small building of the value of $15. 
It was not habitable, and he never occupied it or settled upon the 
land. June 25, 1887, Thomas Barry contracted with the Sioux City 
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Company for the purchase of this south half of the quarter section, 
and at once took possession and remained in actual possession thereof 
until after February 8, 1896. Complainant erected the structure 
upon that land without the knowledge or consent of either Barry or 
this défendant, and without permission of any one. He knew at 
such time that Barry had for many years been in the actual posses- 
sion thereof, and that défendant and his grantors had for many years 
been in actual possession of the land in suit ; and that défendant and 
Barry then claimed the land occupied by them respectively, and the 
right to the possession thereof, under their contracts of purchase 
from the Sioux City Company, and the adjustment act of March 3, 
1887. Barry, upon learning of complainant's acts in entering and 
building upon the land, brought an action of forcible entry and de- 
tainer against him under the lowa statute, and upon a trial thereof 
judgment was entered ejecting complainant, and removing his build- 
ing from the land, after which he never returned to that tract, and 
has never been in possession of the land in suit or any part thereof. 
February 12, 1896, complainant made application to the local land 
office to enter the land in suit as a homestead, which application was 
on that date rejected, and he was notified of his right of appeal, 
which he never prosecuted. February 27th foUowing he tendered a 
Iiomestead application for the entire southwest quarter of section 
Xo. 89. In the contest arising upon that application the local land 
ofïice rejected the application of complainant, and awarded the land 
in suit to défendant under the act of March 3, 1887. On complain- 
ant's appeal the Commissioner of the General Land Office decided 
that complainant was not entitled to any of the land ; and also decided 
that défendant was not entitled to the land in suit under the act of 
1887, but was entitled to enter the same as a homestead. Défendant 
thereupon made application to enter the land as a homestead and 
tendered the requisite fées therefor. The fées were not accepted, 
and the application was held for further action. The défendant was 
advised by his attorneys that it was necessary to appeal from the dé- 
cision of the Commissioner to protect his right to the land, and re- 
lying upon that advice he did appeal to the Secretary of the Interior. 
The complainant took no appeal from the décision of the Commis- 
sioner. March 28, 1900, the Secretary of the Interior awarded the 
land to the défendant under section 4 of the act of March 3, 1887, 
and held that it was unnecessary to décide upon his homestead ap- 
plication. The défendant presented his homestead application in 
good faith, intending to fuUy comply with the homestead laws, and 
would hâve donc so but for the décision of the Secretary of the In- 
terior awarding him the land under the act of 1887. Upon the dé- 
cision of the Secretary of the Interior the government price of the 
land — $200 — was paid to the United States by the Sioux City Com- 
pany for the benefit of the défendant, and a patent to the land was 
duly issued to him February 27, 1901, under section 4 of the act pf 1887. 
The United States hâve ever since retained the price of the land 
so paid to them. After the décision of the Commissioner of the 
General Land Office the complainant gave no notice to défendant 
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that he made, or intended to make, any further daim to the land un- 
til the commencement of this suit, and during ail of the time had ac- 
tual knowledge that défendant was in actual possession of the land, 
claiming to own the same, farming and cultivating it, and making 
improvements thereon. Défendant, at the time he bought the land 
from Larson and paid therefor, had no actual knowledge of the pend- 
ency of the suit of the United States v. the Sioux City Company, and 
neither he, Powers, nor Larson ,was made a party to that suit. The 
amount paid and agreed to be paid by them respectively for the 
land was its full value at the time of such agreements. May 9, 1905, 
after the décision of the Suprême Court in Knepper v. Sands, 194 
U. S. 476, 24 Sup. Ct. 744, 48 L. Ed. 1083, the complainant brought 
this suit, praying that défendant be decreed to hold the légal title to 
the land in trust for, and required to convey it to him. 

In Knepper v. Sands it is held that after the resumption of the lands 
by the state of lowa in 1882, for failure of the Sioux City Company 
to complète the road, that company had no interest in the land not 
patented to it and so resumed by the state; and that a purchaser of 
any part thereof from that company after such resumption, and after 
the passage of the adjustment act of March 3, 1887, acquired no 
right thereto as against a homestead settler upon the land in good 
faith prior to the adjustment act, and prior to the purchase from the 
railroad company. No other question was presented to, or decided 
by, the court in that case. The land there involved was open and 
unoccupied in 1885 when Sands the appellee, settled upon it, erected 
a house, and made other improvements with a view of establishing 
a homestead in accordance with the laws of the United States. He 
continuously resided upon it afterwards claiming it as a homestead, 
but his application to enter it as such was rejected by the local land 
office, presumably for the reason that it was within the limits of the 
grant of May 12, 1864. After the passage of the adjustment act of 
March 3, 1887, Mrs. Knepper, the appellant, contracted with the 
Sioux City Company for its purchase. She never resided upon, cul- 
tivated, or improved the land in any manner, but claimed it solely 
under her contract of purchase from the company and section 4 of the 
adjustment act. Her position with référence to the possession and 
occupancy of the land is the same as that of complainant in this suit, 
except that she did not attempt to intrude upon the prior possession 
of Sands, while Sands' possession corresponds with that of défendant. 
It may be conceded that under the décision in that case the défendant 
acquired no rights to the land under his purchase from the Sioux 
City Company. But his possession of the land, and that of his gran- 
tors, was not wrongful as to any one except the United States, and 
they are not complaining. He and his immédiate grantor, Larson, 
entered upon the land under color of title and claim of right, and 
hâve continued in the uninterrupted adverse possession thereof under 
such claim and title for more than 10 years prior to the commence- 
ment of this suit, which, under the lowa statute, is sufficient to es- 
tablish a good title to the land as against ail except the state or the 
United States. Hamilton v. Wright, 30 lowa, 480 ; Colvin v. McCune, 
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39 lowa, 503; Leffingwell v. Warren, 2 Black, 599-605, 17 L. Ed. 
261 ; Bicknell v. Comstock, 113 U. S. 149-152, 5 Sup. Ct. 399, 28 L. 
Ed. 962. The land being so in possession of the défendant and his 
grantors, the coniplainant could not, while they were in possession, 
make a vahd homestead settlement upon it. Section 2289, Rev. St. 
(U. S. Comp. St. 1901, p. 1388), provides: 

"Every person who Is the head of a famlly, or who bas arrlved at the âge 
of twenty-one years, and Is a citizen of the United States * • » shall be 
entitled to enter one quarter section of land as a homestead » * • which 
may, at the time the application Is made, be subject to pre-emption. ♦ • * " 

Originally it was only lands subject to pre-emption that might be 
settled upon as a homestead. Upon repeal of the pre-emption law 
by the act of March 3, 1891, section 2289 was amended, and as amend- 
ed it provides that a homestead entry may be made upon "unappro- 
priated public lands." Chapter 561, § 5, 26 Stat. 1097 (U. S. Comp. 
St. 1901, p. 1388). The amendment, however, does not change or 
alter the character of the lands, as regards occupancy or improve- 
ment, that may be entered, and the uniform holding of the Suprême 
Court of the United States is that it is only the unoccupied and un- 
improved lands of the United States that are subject to pre-emption 
or homestead settlement, though the possession of a prior occupant, 
if there be one, may be wrongful as to thè United States. Atherton 
v. Fowler, 96 U. S 513, 24 L. Ed. 732 ; Hosmer v. Wallace, 97 U. 
S. 575, 24 L. Ed. 1130 ; Quinby v. Conlan, 104 U. S. 421, 26 L. Ed. 
800. Atherton v. Fowler above, involved a question of the right 
to pre-empt lands, the possession of which was held under a Mexi- 
can grant which had been adjudged void, and the land declared to be 
a part of the public domain. After such adjudication numerous per- 
sons who had previously no interest in, claim to, or possession of 
any part of the land forcibly entered upon it without consent of those 
in possession, dispossessed them, and built upon and cultivated parts 
of the land under pretense of establishing a right to pre-empt the 
several parts so seized by them. When the land was restored to the 
public domain and became subject to public entry it was in posses- 
sion of those who had settled upon it under the Mexican g^ant and 
had erected dwellings upon and otherwise improved it. In speaking 
of those claiming it under the invalid grant, Mr. Justice Miller said : 

"Unless some reason Is shown, not found in thls record, thèse (the persons 
in possession under the Mexican title) were the persons entitled to make pré- 
emption, and no one else. But, supposlng they were not? Does the policy 
of the pre-emption law authorlze a stranger to thrust thèse men ont of their 
homes, seize their improvements, and settle exactly where they settled, and 
t>y thèse acts acquire the initiatory right of pre-emption? The generoslty by 
which Congress gave the settler the right of pre-emption was not Intended to 
give him the beneflt of another man's labor, and authorize him to tum that 
man and his family ont of their home. It did not propose to give its bounty 
to settlements obtained by violence at the expansé of others. The right to 
make a settlement was to be exercised on unsettled land; to make improve- 
ments on unimproved land. To erect a dwelling house did not mean to seize 
some other man's dwelling. It had référence to vacant land, to unimproved 
land; and it would hâve shocked the moral sensé of the men who passed 
thèse laws, if they had supposed that they had extended an Invitation to the 
ploneer population to acquire Inchoate rights to the pubic lands by trespass, 



538 IGO FEDERAL UEPORÏER. 

by violence, by robbery, by acts leadlng to homicides, and other crimes ot 
less moral turpitude. * * • In the case of Frisbie v. Whitney, before 
mentloned, thls court said that, whlle it was not necessary to décide it, there 
were serlous difHcultles In regard to complalnant's right to make a valld pre- 
emptlon by a forcible Intrusion upon land cultlvated, Inclosed, and peaceably 
oecupled by another man. In the présent case, we are met wlth that ques- 
tion directly in our way, and we are o£ opinion that It cannot be done. It 
follows that the défendants could not hâve made any lawful entry on the 
lands, • * • In thia case; that no law existed wMch gave them any 
rlght to malie such an entry; that they were naked trespassers, maklng an 
unwarranted intrusion upon the Inclosure of another — an Inclosure and oc- 
cupation of years, In which tlme and labor and money had been expended— 
and that In such a wrongful attempt to seize the fruits of other men's labor 
there could be no bona fide claim of right whatever. The instruction of the 
court that thls could be done, founded on an erroneous view of the pre-emp- 
tion law, was Itself erroneous, and the judgment founded on It must be re- 
versed." 

In Hosmer v. Wallace, 97 U. S. 575-579, S4 L. Ed. 1130, it is said: 
"To create a right of pre-emption there must be settlement, Inhabltatlon, 
and Improvement by the pre-emptor, conditions which cannot be met when 
the land is in the oecupancy of another. Settlement, inhabitation, and im- 
provement of one pièce of land can confer no rlghts to another adjacent to it, 
which at the commencement of the settlement is In the possession and use of 
others, though upon a subsectuent survey by the government it prove to be 
part of the same sectlonal subdivision. Under the pre-emptlon laws * * • 
the right to make a settlement is to be exerclsed on unsettled land ; the right 
to make improvements Is to be exerclsed on unimproved land; and the 
right to erect a dvvelling house is to be exerclsed on vacant land; none of 
thèse things can be done on land when It Is oecupled and used by others." 

See also, Quinby v. Conlan, 104 U. S. 421, 26 L. Ed. 800; Haws 
V. Vitoria Mining Co., 160 U. S. 303-319, 16 Sup. Ct. 282, 40 L. Ed. 
436. 

The defendant's remote grantor moved with his family upon the 
land in suit in the spring of 1884; erected small buildings, and re- 
sided thereon until he contracted for its purchase in 1887. The land 
was then unoccupied, and the right to it in litigation between the two 
railroad companies, each claiming it under the act of May 12, 1864. 
In June, 1887, after the settlement of that litigation and the land had 
been allotted to the Sioux City Company, he made a contract with 
that Company for its purchase, and continued to réside upon it under 
that contract until December 7, 1888, when he sold it to Larson de- 
fendant's immédiate grantor, who at once entered into possession, made 
further improvements and continued in possession until September, 
1894, when he sold it to the défendant. Défendant immediately took 
possession, made other improvements, including a dwelling house, 
and continued to réside upon the land, except for a short time in Feb- 
ruary, 1896, until after he obtained his patent from the government 
in February, 1901. After the title of the railroad company was ex- 
tinguished in 1895, he applied to the proper local land office, in com- 
pliance with the order of the Land Department, to purchase it under 
the adjustment act of March 3, 1887. The local land office awarded it 
to him under that act, but the Commissioner of the General Land 
Office held that he was not entitled to it thereunder, but was entitled 
to enter it as a homestead. The Secretary of the Interior upon ap- 
peal reversed the décision of the commissoner and affirmed that of 
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the local land office. The government price of the land was then 
paid to the United States by the railroad company for the benefit of 
the défendant, and a patent was duly issued to him therefor. If by 
reason of his prior settlement upon, and improvement of, this land 
(it being within the common indemnity limits of both roads) the de- 
fendant was entitled to enter it as a homestead, a question net nec- 
essary to now détermine, the fact that a patent was issued to him 
upon other grounds would not invalidate his title, nor entitle a strang- 
er to deprive him thereof. So long as the United States do not com- 
plain his title should be upheld. Cooper v. Roberts, 18 How. 173, 
182, 15 L. Ed. 338 ; Field v. Seabury, 19 How. 323-330, 15 L. Ed. 
650, 655 ; Deweese v. Reinhard, 61 Fed. 777-780, 10 C. C. A. 55. 

Complainant never settled upon the land, his right to enter it as a 
homestead bas never been recognized by the Land Department, and 
his unlawful attempt to intrude upon the defendant's prior peaceable 
possession in February, 1896, after the title of the railroad company 
was extinguished in October, 1895, gives him no right thereto. The 
local land office and the Commissioner of the General Land Office so 
adjudged, he prosecuted no appeal from the décision of the latter, 
and that décision is final and conclusive upon ail questions of priority 
of entry and other questions of fact in the absence of fraud or mis- 
take, neither of which is alleged nor shown. Vance v. Burbank, 101 
U. S. 514-519, 25 L. Ed. 929; Smelting Co. v. Kemp, 104 U. S. 
636, 640, 26 L. Ed. 875; Moore v. Robbins, 96 U. S. 530-535, 24 
L. Ed. 848; De Cambra v. Rogers, 189 U. S. 119-122, 23 Sup. Ct. 
519, 47 L. Ed. 734. Knowing that défendant was in possession of 
the land and making improvements thereon, claiming to own the same, 
he acquiesced in the décision of the Land Department for six years, 
and then comes into a court of equity asking that the land be awarded 
to him with the improvements placed thereon by the défendant. He 
is not entitled to such relief. United States v. California Land Co., 
146 U. S. 31-43-5, 13 Sup. Ct. 458, 37 L. Ed. 354 ; United States v. 
Détroit Timber Co., 131 Fed. 668-676, 57 C. C. A. 1, affirmed 200 
U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499 ; Gertgens v. O'Connof, 
191 U. S. 237-246, 24 Sup. Ct. 94, 48 L. Ed. 163 ; Deweese v. Rein- 
hard, 61 Fed. 777, 10 C. C. A. 55; Hartmann v. Warren, 76 Fed. 
157-163, 22 C. C. A. 30; Germania Iron Co. v. James, 89 Fed. 811, 
32 C. C. A. 348 ; LinkswiUer v. Schneider (C. C.) 95 Fed. 203. 

Other questions are presented and fully argued by counsel, but 
they need not be considered, for the conclusion is that complainant 
bas shown no equities that entitled him to the land and that the bill 
should be dismissed at his costs. It is accordingly so ordered. 
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LINEBECK T. VOS. 

(Circuit Court, N. D. lowa, W. D. Aprll 1, 1908.) 

No. 265. 

1. Public Lands— Homestead Entbt— Possession bt Othebs. 

Oomplalnant could not rightfully Inltlate a homestead right to public 
land in possession of other citlzens of tlie United States qualifled to hold 
the land under the homestead or other laws of the United States, who had 
flled In the local land office notice of thelr Intention to claim the land 
under such laws. 

[Ed. Note. — Rights acquired by homestead settlements and entries on 
public lands, see note to McCune v. Essig, 59 C. C. A. 434.] 

2. Same— Effect of Application— Right to Sue. 

Complalnant's application to so enter the land gave him no Interest In 
or rlght thereto which would enable him to maintain an action to recover 
possession against the assignée of the prlor entryman. 

3. Same— Entbt op Patented Land. 

An attempt to enter lands under the homestead laws after the lands 
had been patented to prior entrymen dld not confer any interest therein, 
the land having been wlthdrawn by the patent from the jurisdictiou of 
the liand Department. 

In Equity. On final hearing. The land involved in this suit is 
the S. E. Vi of Sec. No. 39, Tp. 96, R. 42, in O'Brien county, this 
state, and is a part of the 85,457.41 acres patented to the state of 
lowa under the act of Congress of May 12, 1864, c. 84, 13 Stat. 72, 
for the benefit of the Sioux City & St. Paul Railroad Company, but 
never patented to that company, for the reasons stated in Sioux City 
& St. Paul R. R. Co. V. United States, 159 U. S. 349, 16 Sup. Ct. 17, 
40 E. Ed. 177. 

J. A. Miller, for complainant. 

W. P. Briggs and A. C. Parker, for défendant. 

REED, District Judge. The facts regarding the possession and oc- 
cupancy of this land are: On August 27, 1887, John Brokaw made 
a contract with the Sioux City & St. Paul Railroad Company for its 
purchase. agreeing to pay therefor $2,080 in 10 annual installments, 
which was then its full market value. He had been in possession of 
the land prior thereto and continued to remain in possession after 
making such contract. December 19, 1887, he assigned his contract 
of purchase to W. B. Bowne, and W. H. Sleeper for $230 which they 
paid to him in cash, and in addition assumed and agreed to pay to the 
railroad company $2,000, the amount then owing to it upon the con- 
tract of purchase. They at once took possession of the land, made 
valuable improvements thereon, and continued in the open and un- 
disturbed possession of it until October 20, 1902, when they sold it 
to the défendant Vos, who in good faith and without actual notice of 
any defect in the title paid and agreed to pay for it $10,160, that be- 
ing its then fair value. Défendant Vos at once took possession, and 
has remained in the open, continuons and undisturbed possession therc- 
of ever since. January 27, 1896, pursuant to the order of the local 
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land office of November 18, 1895 (see Harvey v. Holles, 160 Fed. 531), 
Bowne and Sleeper filed in that office notice of their intention to claim 
the land under the act of March 3, 1887, c. 376, 24 Stat. 556 (U. S. 
Comp. St. 1901, p. 1595). On the same date complainant filed a 
notice of his intention to claim it under the same act, but upon what he 
based his claim does not appear. February 27, 1896, the date fixed 
upon which the land would be subject to disposai by the United States, 
complainant made application to enter it as a homestead, and with- 
drew his claim to it under the act of March 3, 1887. Others also 
applied to enter it as a homestead. Upon a hearing of thèse several 
claims the local land office on May 8, 1896, rejected the claim of 
Bowne and Sleeper, and awarded the land to complainant upon his 
homestead application. Upon appeal by Bowne and Sleeper and oth- 
ers, the Commissioner of the General Land Office August 7, 1899, 
reversed the décision of the local land office, and held that complain- 
ant had never settled upon the land, and was not entitled to enter 
it as a homestead ; that Brokaw or his assignées, Bowne and Sleeper, 
had been in the open and undisturbed possession of the land under the 
contract of purchase from the railroad company since the date of that 
contract, and awarded it to Bowne and Sleeper under the act of March 
3, 1887. Complainant did not appeal from this décision, but other 
parties interested in the controversy did so appeal to the Secretary 
of the Interior, who on November 2, 1900, ordered a rehearing of the 
controversy before the local land office as to parties other than com- 
plainant and in his décision made this order : 

"In the further prooeedings In each of thèse cases ail clalmants who hâve 
heretofore become eliminated from the controversy by reason of their failure 
to appeal from a décision adverse to them wUl be considered as stlU elimi- 
nated and in no wise interested in the controversy." 

In compliance with this order a rehearing was had before the lo- 
cal land office March 11, 1902. April 11, 1902, that office awarded 
the land to Bowne and Sleeper, under the act of March 3, 1887. 
The complainant was not notified of the rehearing, and took no appeal 
from this décision. The local land office certified the facts and its 
décision upon the rehearing to the Commissioner of the General Land 
Office, who on June 28, 1902, affirmed the décision. No appeal was 
ever taken from such décision of the Commissioner. July 29, 1902, 
a patent was duly issued to Bowne and Sleeper upon the payment 
for them of $400, the government price of the land, which amount 
the United States hâve ever since retained. Bowne and Sleeper were 
each citizens of the United States and qualified to enter and hold 
land under the homestead or other laws of the United States. Au- 
gust 6, 1904, after the décision of the Suprême Court in Knepper v. 
Sands, 194 U. S. 476, 24 Sup. Ct. 744, 48 L. Ed. 1083, the complain- 
ant again made application to the local land office to enter the land 
as a homestead, which application was rejected upon the ground that 
the land had been patented by the United States, and was no longer 
within the jurisdiction of the Land Department. On appeals by 
complainant this décision was affirmed by the Commissioner of the 
General Land Office and the Secretary of the Interior, respectively. 
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No notice of thèse proceedings was ever given to the défendants, and 
they had no knowledge thereof until the commencement of this suit, 
which was September 29, 1905. It does not appear that complainant was 
ever upon this land ; and the findings of the Land Department that he 
had never settled upon it, and that Brokaw and Bowne and Sleeper 
had been in the open, continuous and undisturbed possession thereof 
from August 37, 1887, until the patent was issued to Bowne and Sleep- 
er in July, 1903, are conclusive upon those questions of fact. The com- 
plainant could not therefore rightly initiate a homestead right to the 
land while it was so in possession of Bowne and Sleeper. Atherton 
V. Fowler, 96 U. S. 513, 24 L,. Ed. 732; Hosmer v. Wallace, 97 U. S. 
575, 24 L. Ed. 1130 ; Harvey v. Holles, 160 Fed. 531. And his ap- 
plication to so enter it gave him no interest in or right to the land that 
will enable him to maintain this suit. Frisbie v. Whitney, 9 Wall. 187, 
193, 19 L. Ed. 668 ; The Yosemite Valley Case, 15 Wall. 77, 21 L. Ed. 
83 ; Deweese v. Reinhard, 61 Fed. 777, 10 C. C. A. 55 ; Hartman v. 
Warren, 76 Fed. 157-163, 33 C. C. A. 30; Norton v. Evans, 83 Fed. 
804, 27 C. C. A. 168. In the last-named case the complainant alleged 
that he sought to enter the land as a homestead prior to the act of Mardi 
3, 1887, but was prevented from so doing by wrongful acts of the de- 
fendant, and that he thereby acquired a vested interest in the land, 
which could not be taken from him. But it was held by the Court of 
Appeals, this circuit, Mr. Justice Brewer delivering the opinion, that 
even if he had been allowed to make the entry that would not hâve giv- 
en him a vested interest in the land as against the United States. The 
attempt of complainant to enter the land as a homestead after it had 
been patented to Bowne and Sleeper clearly does not clothe him with 
any interest therein, for the land was not then within the jurisdiction 
of the Land Department. Moore v. Robbiijs, 96 U. S. 530-532, 34 L. 
Ed. 848 ; United States v. Schurz, 103 U. S. 378-396, 36 L. Ed. 167 ; 
Bicknell v. Comstock, 113 U. S. 149-151, 5 Sup. Ct. 399, 38 L. Ed. 
963 ; Deweese v. Reinhard, 61 Fed. 777, 10 C. C. A. 55. 

In Deweese v. Reinhard, Judge Thayer, for the Court of Appeals, 
this circuit, said: 

"It will be found, we think, on a crltlcal examlnatlon of ail the fédéral 
adjudications, that in no case has a person who had merely an équitable clalm 
to a tract of land as yet been allowed to maintain a Mil to cancel a patent, 
or to quiet hls tltle, as against an outstandlng patent Issued to a third party 
for the same land, or to hâve the patentée adjudged to be a trustée of the 
légal title, unless the équitable tltle asserted by the complainant had Ita 
orlgin In a settlement made upon the land before the patent was Issued, and 
before the patentée had donc any act with a vIew of approprlatlng the prop- 
erty and securlng a patent therefor. In no case does it appear that a bill 
of the présent nature has been successfully proseeuted by a claimant whose 
rlghts had thelr orlgin years after the govemment had parted with the légal 
title." 

This conflicts with nothing that is held in Knepper v. Sands, for 
there the homestead rights of Sands were initiated long before Mrs. 
Knepper made her contract with the Sioux City Company for the land. 
Hère, Bowne and Sleeper had made valuable improvements upon, and 
were in actual possession of, the land when complainant first applied 
to enter it as a homestead. A patent had been issued to them by the 
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government, and they had sold the land in good faith to défendant be- 
fore he next applied to enter it. He is simply speculating, or taking 
the chances, upon a supposed defect in the title of the défendant. Equi- 
ty does not regard with favor such attempts, and should not permit 
them to succeed. 

Complainant cites the cases of Ostrom and Runger v. Wood (C. C.) 
140 Fed. 294, as sustaining his right to the land. In the Runger Case 
the land was unoccupied when he made his homestead settlement upon 
it in the spring of 1888. He was in possession thereof at the time 
Wood bought of the railroad company and afterwards remained in pos- 
session, and in the litigation between him and Wood over such posses- 
sion after Wood's purchase in October, 1888, the possession was 
awarded to him by the state courts. In the Ostrom Case possession 
was taken by Ostrom under an agreement with Wood for the purpose 
of enabling him (Ostrom) to make a homestead settlement upon the 
land. Neither therefore unlawfully intruded upon the prior possession 
of Wood, if in fact Wood was ever in possession. In neither case 
was any question remotely suggested upon the hearing that plaintifïs, 
or either of them, had unlawfully intruded upon the prior possession 
of Wood, and no such question was considered or determined in either 
of the cases. 

The conclusion therefore is that the bill should be dismissed at com- 
plainant's costs, without préjudice to any rights of the United States. 

It is accordingly so ordered. 



DOCKENDORF y. BASSETT et al. 

(Circuit Court, N. D. lowa, W. D. April 1, 1908.) 

No. 23a 

Public Lands— Homestead Entet. 

Where at the tlrne complainant attempted to move on public land In 
controversy he knew that défendants were then in open and undisturbed 
possession thereof and had been for several years, clalming to own It 
under a contract of purchase from a railroad company, complainant was 
not entltled to enter the land as a homestead, nor did his entry create any 
rights thereln. 

[Ed. Note. — Rights acquired by homestead entrles on public lands, see 
note to McOline v. Esslg, 59 C. O. A. 434.] 

In Equity. On final hearing. 

M. B. Davis and Henderson & Fribourg, for complainant 
W. D. Boies and A. C. Parker, for défendants. 

REED, District Judge. The land involved in this suit is the S. W. 
|14 of Sec. 5, Tp. 96, R. 42, in O'Brien county. November 12, 1887, 
it was purchased by Rachael B. Calvert from the Sioux City & St. Paul 
Railroad Company under a written contract whereby she was to pay 
$2,880, in 10 annual installments. November 30, 1888, she sold the 
land and assigned her contract to Levi S. Bassett and the défendants 
for $1,000, they agreeing in addition to assume and pay the amounts 
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due upon the contract with the raiiroad company. Subsequently Levi 
S. Bassett assigned his interest to the défendants. To December 1, 
1892, there had been paid by Mrs. Calvert and the défendants to the 
raiiroad company upon the contract, $1,977.56; and they had also 
paid ail taxes upon the land. Mrs. Calvert and the défendants hâve 
been in continuous, open, and undisturbed possession of the land from 
the time of her purchase thereof, except that in the latter part of 
October, 1895, the complainant erected a small house or shanty thereon 
of the value of $35 or $40. The house was uninhabitable, but he slept 
there a few nights. He erected the structure without the knowledge 
or consent of the défendants, and they removed him and his shanty 
not long after he placed it on the land by proceedings of forcible entry 
and detainer under the lowa statute. Pursuant to the order of the 
Land Department restoring the land to the public domain, the défend- 
ants on January 18, 1896, filed in the local land office notice of their 
intention to claim the land under the adjustment act of March 3, 1887. 
February 27, 1896, L,. S. Burton and several other parties other than 
the complainant made application to enter it as a homestead. March 
7, 1896, the complainant sent by mail from Sheldon, lowa, an appli- 
cation, together with the requisite fées, to so enter it, accompanied 
with an affidavit that because of illness he could not attend in person. 
The application was received at the local land office March 8, 1896, 
and the fées were at once returned to complainant. Upon a hearing 
of thèse several applications the local land office on September 11, 1896, 
rejected ail of the homestead applications, and awarded the land to the 
défendants under section 4 of the act of March 3, 1887, c. 376, 24 
Stat. 557 (U. S. Comp. St. 1901, p. 1596). Upon appeal of the com- 
plainant, and two other homestead applicants, the Commissioner of 
the General Land Office reversed the décision of the local land office 
upon the authority of the then récent décision of the Secretary of the 
Interior in the case of Oison v. Traver et al, 26 Land Dec. Dep. Int. 
350, which held that a modified agreement, like that shown in this case, 
was an abrogation of the original agreement, and that défendants 
could not therefore be regarded as good faith purchasers of the land 
from the raiiroad company. Upon appeal of défendants the Secretary 
of the Interior on February 6, 1900, overruled his décision in Oison 
V. Traver et al., reversed the décision of the Commissioner of the Gen- 
eral Land Office, and awarded the land to the défendants. Burton et 
al. v. Dockendorf, 29 Land Dec. Dep. Int. 479. The government 
price of the land — $400 — was thereupon paid to the United States by 
the raiiroad company for the défendants, which price they hâve ever 
since retained, and a patent was duly issued to défendants February 
27, 1901. The complainant afterwards made no claim to the land until 
the commencement of this suit, which was on July 30, 1904, shortly 
after the décision in Knepper v. Sands, 194 U. S. 476, 24 Sup. Ct. 744, 
48 L. Ed. 1083. The land with its improvements was then worth some 
$10,000. 

When complainant attempted to move on to the land in October, 
1895, he knew that défendants were then in the open and undisturbed 
possession of it, and had been for several years, claiming to own it 
under the contract of purchase with the raiiroad company. The un- 
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disputed facts bring the case within the rule in Harvey v, Holles, 160 
Fed. 531, and following that décision the bill is dismissed at com- 
plainant's costs, without préjudice to the United States if they shall 
elect to assert any. It is accordingly so ordered. 



LTLE V. PATTERSON et al. 

(Circuit Court, N. D. lowa, W. D. Aprll 1, 1908.) 

No. 210. 

Public Lands— Homestbad Bntey— Prioe Possession. 

A homestead entry on public land then In the open and undlsturbed pos- 
session of another constituted an unlawful trespass on such possession, 
and gave the entryman no rights or Interest In the land as agalnst a bona 
flde purchaser from such prior possessor to whom a patent had been duly 
Issued. 

[f:d. Note. — Rights acquired by homestead entries and settlements on 
public lands, see note to SicCune v. Esslg, 59 C. C. A. 434.] 

In Equity. On final hearing. 

M. B. Davis and Henderson & Fribourg, for complainant. 
W. D. Boies, for défendants. 

REED, District Judge. This suit was commenced May 24, 1901, 
to require the défendant Thomas Beacom to convey to complainant 
the légal title to the S. W. % of Sec. No. 3, Tp. 97, R. 43, in O'Brien 
county, this state (except one acre in a corner thereof used as a school- 
house site), which it is alleged said défendant holds in trust for com- 
plainant. The land is a part of that granted by the act of Congress 
approved May 12, 1864, to the state of lowa, to aid in the construc- 
tion of two railroads in that state, was subsequently patented to the 
state for the benefit of the Sioux City & St. Paul Railroad Company, 
but never patented by the state to that company, because of its fail- 
ure to construct the road. From the évidence it appears that on June 
21, 1887, J. H. Pasco made a contract with the railroad company for 
its purchase at the agreed price of $3,146.50, its then full value. He 
paid a part in cash, and agreed to pay the remainder in 10 annual in- 
stallments. Pasco at once took possession, broke the land, and cul- 
tivated it until July 17, 1889, when he assigned his contract of pur- 
chase, and delivered possession of the land to the défendant G. W. 
Patterson, and his father, A. Patterson, in considération of the pay- 
ment by them to him of $800, they in addition to pay the amount due 
the railroad company upon the contract of purchase. A. Patterson 
subsequently died, and G. W. Patterson succeeded to his interest in 
the contract and land. July 17, 1889, the défendant G. W. Patterson 
leased the land to a tenant who occupied and cultivated the same under 
that lease until January 30, 1901, when Patterson sold and conveyed 
the land by warranty deed to the défendants T. H. and Wm. M. Smith 
for $6,360, its full value, which deed was duly recorded in the proper 
records in O'Brien county January 31, 1901, and they on March 31, 
1901, in good faith sold and conveyed the land by warranty deed to 
160 F.— 36 
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défendant Thomas Beacom for $6,600. The Smiths and défendant 
Beacom took immédiate possession of the land on their respective pur- 
chases of the same. 

After the land was restored to public entry under the order of the 
Land Department of November 18, 1895 (see Harvey v. Holles [just 
decided] 160 Fed. 531), and notice thereof by the local land office, 
the défendant Patterson on January 17, 1896, filed in the local land 
office notice of his intention to make proof of his claim under the act 
of March 3, 1887. January 21, 1896, James A. Beacom, and Feb- 
ruary 23, 1896, the complainant, respectively fîled notices of their in- 
tention to claim it under the same act. February 27, 1896, Louis Hoff- 
man, the intervener, and others made application to enter it as a home- 
stead. March 23, 1896, complainant, and April 12, 1896, James A. 
Beacom, also made applications to so enter it. Upon a hearing of 
thèse several claims the local land office in 1897, rejected the appli- 
cation of défendant Patterson, upon the authority of Oison v. Traver 
et al., 26 Land Dec. Dep. Int. 350, because he had made a modified 
agreement with the railroad company like the one in that case, and 
awarded the land to intervener Hoffman as the first homestead appli- 
cant. Upon appeal by Patterson, James A. Beacom, and complainant, 
the Commissioner of the General Land Office, on August 28, 1899, 
sustained the décision rejecting the claim of Patterson, but reversed it 
so far as it awarded the land to Hofïman, and awarded it to James A. 
Beacom as the first homestead applicant. From this décision Patter- 
son, Lyle, and Hoffman appealed to the Secretary of the Interior, who 
on April 11, 1900, sustained the décision upon the facts, but reversed 
it upon the appeal of Patterson, and awarded the land to him under 
section 4 of the act of March 3, 1887, c. 376, 24 Stat. 557 (U. S. Comp. 
St. 1901, p. 1596), upon the authority of Burton et al. v. Dockendorf, 
29 Land Dec. Dep. Int. 479, and rejected the homestead application 
of the others. The government price of the land — ^$400 — was then 
paid by the railroad company to the United States for the benefit of 
Patterson, which sum they hâve ever since retained, and a patent was 
duly issued to him March 23, 1901. The findings of the local land 
office upon the homestead application of complainant are as follows : 

"The évidence submltted In behalf of Roscoe Lyle shows that on the 22d 
of October; 1895, he drove a covered wagon on the land In controversy, stayed 
In the wagon overnlght, bullt a small house the next day, dld some plowlng In 
the aftemoon of that day, and on the next day his house was moved offi the 
land by Beacom, and other parties asslstlng him. The next day he went 
over to the land to move the house back, but was prevented from dolng so 
by the Beacoms. He had no further connection wlth the land until the 23d 
of March, 1896, when he flled his homestead application. There is no évi- 
dence tending to support his clalm under the act of March 3, 1887, and his 
application under such act is hereby rejected." 

Thèse findings were approved by the Commissioner of the General 
Land Office, who said: 

"When, however, Lyle went upon the land It was already In possession 
of Beacom, who had gone on and took up his résidence early In the day, 
whlle Lyle did not go on until about 7 o'clocli in the evening of that day, 
and put on his house In the mornlng of the 23d; thIs house was moved off 
on the 24th by some men, and upon his attempt to replace 11^ he was thrsat- 
ened wlth its destruction If he dld so." 
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The finding that Beacom was in possession oî the land was upon 
the theory that Patterson had no right of possession or other right to 
the land because of his modified agreement with the railroad company 
though he (Patterson) was in fact in the undisturbed possession of the 
land, and had been since July 17, 1889. 

The testimony does not show any connection between James A. Bea- 
v'om, the homestead applicant, and the défendant Thomas Beacom. 
Neither the complainant nor the intervener Hofïman hâve ever made 
any improvements upon the land, and hâve never paid the government 
fées for a homestead entry. In fact it does not appear that the inter- 
vener was ever upon the land, and their attempts to settîe upon it, if 
the intervener did so attempt, were but unlawful trespasses upon the 
prior open and undisturbed possession of Patterson, and gave them no 
rights to or interest in the land; and neither has any equities in it 
as against the défendant Thomas Beacom, who appears to be a good- 
faith purchaser under a warranty deed, from the défendant Smith 
before the commencement of this suit for full value paid, and secured 
to be paid, without notice of any defect in the title. United States 
V. California Land Co., 148 U. S. 31, 44-45, 13 Sup. Ct. 458, 37 L. 
Ed. 354; United States v. Détroit Timber Co., 131 Fed. 668, 67 C. 
C. A. 1, affirmed 200 U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499 ; Links- 
willer V. Schneider, 95 Fed. 203. 

Following the rule held in the cited cases, and in Harvey v. Holles 
(just decided) 160 Fed. 531, the bill should be dismissed at complain- 
ant's ccsts, without préjudice to the United States, and it is so ordered. 



McKENNA V. ATHERTON. 

(Circuit Court, N. D. lowa, W. D. Aprll 1, 190S.) 

No. 213. 

1. Public Lands— Right of Entet— Findingb op Land Department— Con- 

olusiveness. 

Facts found by the Land Department In a contest concernlng the right 
to enter public land are concluslve on the court In a subséquent suit to 
recover the land from the patentée. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 41, Public Lands, §3 
301-306. 

Décisions of Land Department. Thelr concluslveness and effect, see 
notes to Hartman v. Warren, 22 O. C. A. 38; Carson City Gold & Sllver 
Mining Co. v. North Star Mining Co., 28 C. 0. A. 344 ; Unita Tunnel Min- 
ing & Transportation Co. v. Mining & Milling Co., 57 C. C. A. 207.1 

2. Same— OccupiED Land— BiGiiT to Bnteb— Rights or Patentée. 

Complainant entered on the northeast quarter of a section of public 
land in 1884, bullt a house and bam on the west part of the quarter, and 
subsequently broke and cultlvated a part of the same, Intending to estab- 
lish hls right to the entlre quarter section as a homestead. He was main- 
taining such possession, clalmlng the entlre quarter on March 1&, 1887, 
when T. purchased the east one-half of the quarter from a railroad com- 
pany which had no right thereto, and both T. and défendant, to whom he 
subsequently assigned hls clalm, had full knowledge at the tlme of hls 
entry of complainant's possession and daim when they resi)ectlvely ae- 
Qulred thelr rights under the contract of purchase. Held, that an a^ard 
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of the east one-half of the quarter section to défendant by tbe Secretary 
of the Interlor on the ground that défendant was a bona flde purchaser 
from the raliroad company, and the Issuance of a patent to her, was er- 
roneous, and eomplalnant was entitled to hâve défendant declared a con- 
stnictlve trustée of the tltle for him. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 41, Public Lands, § 
S44.] 

S. Same— Fées. 

Where the fées and commissions tendered by complainant to enter cer- 
tain public land as a homestead were rejected by the local land office 
because It was then supposed that the land was net subject to homestead 
entry, and complainant thereafter established bis right to the land as 
against a patentée, complainant was only entitled to a decree for a con- 
veyanee on depositing such fées and other sums chargeable to him on tha 
completion of bis homestead entry for the use of the United States. 

[PJd. Note. — For cases In point, see Cent Uig. vol. 41, Public Lands, § 
344.] 

In Equity. 

This suit was commenced July 25, 1901, to require défendant to convey 
to complainant tbe légal title to the E. 1/2 of the N. B. % of section No. 11, Tp. 
96, R. 42, in O'Brien eounty, this state, whleh it is alleged the défendant holds 
in trust for complainant. The land is a part of that granted by the act of 
Oongress approved May 12, 1864, c. 84, 13 Stat. 72, to the state of lowa, to 
aid in the construction of railroads in that state, and was patented to the 
state for the beneflt of the Sioux City & St. Paul Railroad Company, but 
uever patented to that company because of its failure to complète the road as 
required by the act of Congress. After the décision of the Suprême Court 
in Sioux City & St. Paul R. R, Co. v. United States, 159 U. S. 349, 16 Sup. 
et. 17, 40 L. E-d. 177, and following the order of the Land Department of 
November 18, 1895, restoring so much of said lands as were not patented 
to the company, to public entry, the complainant made application to the local 
land office to enter the northeast quarter of section No." 11, as a homestead, 
and tendered the requlsite fées therefor. He also made application to purchase it 
under the act of March 3, 1887, c. 376, 24 Stat. 556 (U. S. Comp. St. 1901, p. 
159,5). The défendant Atherton also made application to enter the east hait 
of tlie northeasit quarter, the land In suit, as a homestead; also to purchase 
it under the act of March 3, 1887. Upon a heariug of the respective claima 
so presented, It appeared from the testimony before the local land office that 
complainant in 1883, the land being then unoccupied and unimproved, made 
application to enter the northeast quarter of section No. 11 as a homestead, 
he being then qualifled to enter it as such, which application was rejected. In 
February, 1884, the land remalning unoccupied and unimproved complainant 
moved onto the northeast quarter intending to establish title to it as a home- 
stead, built a house and bam upon the westerly part of the quarter section, and 
in 1884, 1885, and 1886, broke and cnltlvated the land to crops, 60 acres thereof 
being upon the east half of the quarter section. In March, 1887, 0. W. Toothak- 
er cqme upon the east half of the quarter section and commenced plowing on 
McKenna's plowing. McKenna asked him by what authority he came upon 
the land, and Toothaker answered that he had bought it from the railroad 
company and was going to hold it with McKenna's plowing. McKenna told 
him that he regarded the claim under the railroad company as invalid, and 
ordered him off the premlses. After some words both withdrew, and went to 
cropping différent parts of the land. In May, 1887, while McKenna waa sowing 
on the east half of the northeast quarter, Toothaker came and commenced 
breaking thereon, and was agaln ordered off by McKenna. Toothaker came 
again in a day or two and sowed a couple of tlmes across the fleld with millet 
seed and went away. McKenna sowed the land to flax and harvested the crop 
that year. Toothaker continued to harass McKenna by comlng upon the 
land, threatening to take bis crops, and to purchase the whole quarter sec- 
tion from the railroad company. Toothaker's claim rested upon a contract 
made by him with the Sioux City Railroad Company, March 19, 1887, for the 
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purehase of the east half of the quarter section. His Interférence with Mc- 
Kenna continued until May 17th, when they made an agreement whereby 
McKenna was to leaae from Toothaker ail of the land broken on the east half 
of the quarter section prlor to March, 1887, Toothaker to retaiu possession 
of the entire 80-acre tract after September 17, 1887. In February, 1887, an 
agent of the rallroad Company at Sheldon, in O'Brien county, wanted McKenna 
to help sell the rallroad lands for the Company, and promlsed hlm that if 
he would stay at Sheldon and hâve nothing to do with the squatters, and try 
to sell the lands, he would sell to hlm the whole northeast quarter of the section 
for $1,000, I( he (McKenua) would accept the offer that evenlng. McKenna the 
next morning concluded to accept the offer, but the agent then refused to 
sell to hlm beeause he had not accepted the evenlng before. Following this 
the sheriff began evictlng settlers from the rallroad lands, and, to save trouble, 
McKenna concluded to purehase the west half of the northeast quarter, the 
east half havlng been sold, but the agent refused to sell hlm that 80 acres 
unless he would relinquish his right to the east 80 to Toothaker, which 
McKenna refused to do. The agent then sent one John Harkins to McKenna 
to advise hlm to make the relinquishment, which Harkins told McKenna was 
in a lawyer's office at Sheldon. After an hour or more of pursuasion Mc- 
Kenna yielded, went to Sheldon, signed the relinquishment, and got from the 
agent a contract for the west half of the quarter section. Toothaker then 
ereeted a Une fence between the east and west 80, thus cutting McKenna off 
from possession of the east half of the quarter section, and slnce then Mc- 
Kenna, to avoid trouble, bas not cultivated any of his breaking on that 80. 
Following thèse transactions McKenna in July, 1887, wrote the Commission- 
er of the General Land Office stating lu a gênerai way the faets as above 
Btated, and asked If by buying from the company he was barred from home- 
steading the land, and If the "specuiator" Toothaker could compel him to 
give up possession of that part of the land; and whether or not he had for- 
felted any of his rights to any of the land by what he had done. The Com- 
missioner replied, in substance, that if his statenients were true he had for- 
feited none of his rights, and that in the event of the restoratlon of the land 
to public entry he, as an actual settler, would hâve the préférence rlght of 
entry. McKenna has continued to réside on the west half of the northeast 
quarter since he settled there in 1884, claiming the entire quarter section as 
a homestead, but has not cultivated the east half of the quarter slnce he 
was barred therefrom as above stated. The défendant Atherton is the moth- 
er-in-law of Toothaker, is a widow, and has reslded with Toothaker since 
1883, on the northwest quarter of section No. 12, adjoining the land in 
suit, which he owned. June 27, 1891, Toothaker assigned his contract for the 
purehase of the east half of the northeast quarter to her for the expressed 
considération of $1,000, upon which she clalms to bave paid more than $600. 
She has not cultivated the land or made any improvements slnce her pur- 
ehase, but has rented It ont to others. In October, 1895, she was absent 
visiting a sister, when she recelved a telegram from Toothaker to corne 
home. She returned on October 25th, found a bouse on the land moved 
there by Toothaker in her absence from his home place, and was told by him 
to go on to the land and live there, which she did. For thls house she says 
that she agreed to pay Toothaker $200, but the testimony of other wlt- 
nesses is that it was a dilapidated summer kitehen, worth only $20 to $25. 
When she moved into the house McKenna gave her verbal notice to quit, and 
Bhe said, in substance, that she wished Toothaker would send for her, that 
she did not know what she was kept there for. Upon this testimony the 
local land office rejected the claim of eomplainant, and awarded the' east 
half of the northeast quarter of the section to Mrs. Atherton, under the act 
of March 3, 1887, as a bona flde purchaser from the rallroad company. Up- 
on appeal by eomplainant the Commissloner of the General Land Oflice on 
July 10, 1899, reversed the décision of the local land office and awarded the 
entire quarter section to the eomplainant under his homestead settlement and 
application. The défendant appealed to the Secretary of the Interior, who on 
March 29, 1900, approved the facts as found by the Commissloner, but re- 
versed his décision, and awarded the east half of the quarter section to 
Mrs. Atherton, and the west half to the eomplainant, under his homestead 
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settlement and application. A pétition for review was flled by the eomplain- 
ant and subsequently denled by the Land Department. Thereupon the rail- 
road Company pald to the United States $200, the government prlce of the 
east half of the northeast quarter for the défendant, and a patent was duly 
issued to her for sald land, which price the United States hâve ever since 
retalned. Thereupon this suit was brought by complainant July 25th, fol- 
lowing the Issuance of the patent to compel her to convey to him the légal 
title to the land so acquired and held by her. 

M. B. Davis and Henderson & Fribourg, for complainant. 
Wright, Call & Sargent, for défendant. 

REED, District Judge (after stating the facts as above). In revers- 
ing the décision of the local land office the Commissioner of the Gen- 
eral Land Office said of the facts : 

"It Is clear from the évidence in this case that McKenna has been a constant 
and persistent claimant for this land since 1884, and that Mr. Toothaker was 
at the time of the contract and long before well aware that McKenna was 
residing upon, cultlvatlug, and clalming the whole of the N. E. 14 as a home- 
stead settler. As Mrs. Atherton was at that time llving with Toothaker on 
the adjoining land, and continued to llve with hlm durlng the years followlng, 
I eannot assume that she had no knowledge of his claim and of the dlffer 
ences between McKenna and Toothaker as to the right to the said E. % N. E. 
%. This knowledge of a prior claimant and occupant of the land as govern- 
ment land was sufilclent to indicate to Toothaker that there was a probable 
defect in the title of the company, and he eannot be held to bave been a bona 
âde purchaser under the act of Blarch 3, 1887, c. 376, 24 Stat. 556 (U. S. 
Comp. St. 1901, p. 1595), and of this claim and occupancy Mrs. Atherton must 
also hâve had knowledge ; and I must hold her purchase also as not bona flde. 
I give no aceount to her Personal eutry on the land In October, 1895, as the in- 
cidents thereof convince me it was not made in good faith, but was simply 
an attempt to 'hold down' the land, and she ignored this claim of homestead 
settlement upon the hearing of the case. I therefore overrule the award of the 
district offlcers to Mrs. Atherton, and reject her application to purchase un- 
der the act of 1887. 

"The right of McKenna to enter the W. 1^ N. B. % being without question, 
the only matter remaining for considération Is his right to the IS. % N. E. % in 
View of his récognition, by the lease, of the right of Toothaker, and his yield- 
ing possession of sald 80 acres to hlm. With ail the circmnstances surround- 
ing this transaction and leading up to it, as shovra at the hearing, I reach only 
the conclusion that McKenna was coerced Into maklng that lease, and yield- 
ing the actual possession to Toothaker. * • * It was not a free will act, 
and he was uneasy under It, and wrote to this office to know If it would afCect 
his homestead right to the land. I therefore conclude and décide that said 
lease does not affect bis rlghts, but that he has always claimed, and construc- 
tively been in possession of said E. % N. E. 14 and is entitled to include the 
tract in his homestead application." 

The Secretary of the Interior in reviewing the décision of the 
Commissioner of the General Land Office, said : 

"The record history and facts in the case are fuUy and correctiy set forth 
in the décision appealed from and will not be hère redted except in so far as 
is necessary for the détermination of the case. * • * McKenna went upon 
this land in 1884, claimlng the «ntire N. E. 14 of said section under the set- 
tlement laws. In 1887 McKenna purchased or claims to hâve purchased the 
W. % of the sald N. E. %, only to avoid trouble with the rallroad company 
and other parties. He now claims the entire N. E. ^4 under his settlement on 
the same in 1884, and your office décision Is based principally upon the 
theory that his occupancy of and settlement on the land prior to the purchase 
of the land by Toothaker, and also by Mrs. Atherton, defeated the right of 
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Mrs. Atherton to sald land. McKenna's settlement on the land was long 
subséquent to the patenting of the same to the state of lowa for the beneflt 
and use of the railroad company, and under the décision of thls Department 
in the case of Tow v. Manly, 29 land Dec. Dep. Int. 504, decided February 
16, 1900, said settlement will not defeat the rlght of a bona fide purehaser of 
the land from the railroad company to conflrmatory patent, under section 
4 of the act of March 3, 1887, supra. Aceordingly your office action in denying 
Mrs. Atherton's application to confirmatory patent to the land applied for must 
be and is hereby reversed. 

"While it appears from the testimony of McKenna that he eontracted for the 
purehase of the W. % of the N. E. ^4 of said section 11, from the railroad 
company in 188T, and made several payments thereon, he dld not offer such 
contract in évidence, and he appears to be relying upon his claim thereto 
under the homestead law, and such being the case, and it appearing that he 
is entitled to the said W. % of the N. El %,, his homestead application wlll 
be allowed as to that land. McKenna's homestead application as to the E. 
% of the N. E. 14 of said section 11 is, for the reasons. herein stated, 
rejected." 

The facts so found by the Land Department are conclu si ve upon 
the court. But if they were not, there would be no hesitancy in find- 
ing the facts as the Commissioner of the General Land Office found 
them. From such facts it clearly appears that complainant entered 
upon the northeast quarter of section No. 11 in 1884, built a house 
and barn upon the west part of the quarter, and subsequently broke 
and cultivated the same and 60 acres upon the east part, intend- 
ing to estabHsh his right to the entire quarter section as a home- 
stead under the homestead laws of the United States, and he was 
so in possession and claiming the entire quarter section on March 19, 
1887, when Toothaker purchased the east half of the northeast quar- 
ter from the railroad company, and that both he and the défend- 
ant, his mother-in-law, had full knowledge of complainant's posses- 
sion and claim when they respectively acquired their rights under the 
contract for its purehase. The légal conclusion of the Secretary of 
the Interior that the défendant Atherton is entitled to the land as 
a bona fide purehaser thereof from the railroad company subséquent 
to the Act of March 3, 1887, and while the complainant was in pos- 
session thereof, claiming it in good faith as a 'homestead, is contrary 
to the holding of the Suprême Court in Knepper v. Sands, 194 U. S. 
476, 24 Sup. Ct. 744, 48 L. Ed. 1083, and of Judge Shiras in Manlev 
V. Tow (C. C.) 110 Fed. 241, and Ostrom and Runger v. Wood 
(C. C.) 140 Fed. 294. The rule deducible from thèse authorities and 
Linkswiller v. Schneider (C. C.) 95 Fed. 203, is that the prior right 
to land, situated as this was, is in him, or her, who first enters and 
makes substanial improvements thereon in good faith, claiming it 
under some law of the United States, in ignorance of a daim or 
right to it by others. In accordance with that rule, and especially with 
the décision in Knepper v. Sands, above, it must be held in this 
case that it was an error of law upon the part of the Secretary of 
the Interior to award the land in suit to the défendant; and that 
she now holds the légal title thereto in trust for complainant. 

It appears that the fées and commissions tendered by the complain- 
ant to enter the land as a homestead were rejected by the local land 
office, presumably because it was then supposed by that office that the 
land was not subject to homestead entry, and he has not since paid 
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them. The government is not a party to this suit, and will not be 
precluded by the decree from recovering the fées due it from com- 
plainant. The complainant, however, should pay such fées and other 
sums that may be due from him upon the completion of his homestead 
entry, and he will be required to deposit such amount with the clerk 
of this court within 30 days after the filing of this opinion, for the use 
of the United States. Upon such deposit being made, a decree may be 
entered requiring the défendant within 30 days thereafter to exécute 
and deposit with the clerk for the complainant a good and sufficient 
deed to him of the premises in question. It is ordered accordingly. 



UNITED STATES V. MANN. 

(District Court, S. D. Georgla, W. D. Deeember 5, 1907.) 

PosT Office— "MoNEY Obdeb ï"'unds"— Embbzzlement. 

Rev. St. § 4045 (U. S. Comp. St. 1901, p. 2751), deflnes "money order 
funds" to consist of "ail money received for the sale of money orders, 
Includlng ail fées thereon, ail money transferred from the postal revenues 
to the money order funds, ail money transferred or paid from the money 
order funds to the service of the Post Office Department," and déclares 
that ail money order funds transferred from one postmaster to another shall 
be deemed and taken to be money order funds and money In the treasury 
of the United States. Section 4046 déclares that every postmaster, assist- 
ant, clerk, or other person employed In or eonnected with the business 
or opérations of any money order office, who couverts to his own use, in 
any way whatever, any portion of the "money order funds," shall be 
deemed guilty of embezzlement, etc., and that it shall be prima facie 
évidence of a balance against him to produce a transcript from the money 
order account books of the Sixth Auditor. The post-office régulations 
authorize rural letter carriers to take and recelpt for money from patrons 
of their routes and to purchase and forward money orders to the persons 
or corporations for which they are designed. Held, that money received 
and receipted for by a rural letter carrier from patrons of his route, to 
be used in the purchase and forvyarding of money orders, while in the 
possession of such carrier and before surrender at the post office, did not 
constitute "money order funds," for the embezzlement of which the car- 
rier could be prosecuted under section 4046. 

Alexander Akerman and Robert E. Storrs, for the United States. 
Marmaduke G. Bayne, for défendant. 

SPEER, District Judge. AVhen the arguments in this case were 
concluded, the court felt obliged, sua sponte, to direct a verdict of not 
guilty. The reasons for this action, if sound, would indicate that the 
large sums which are daily intrusted by the people throughout the 
country to the rural letter carriers for the purpose of purchasing mon- 
ey orders hâve not as yet been brought within the scope of the statute 
defining embezzlement of money order funds. 

The accused was a rural letter carrier. He was indicted for the 
conversion "to his own use" and the embezzlement of "a portion of 
the money order funds of the United States, to wit, $1.50," intrusted 
to him by a Mrs. Banks for the purchase of a post office money order, 
payable to E. V. Rodden & Co., at Chicago; in another count for a 
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similar embezzlement and conversion of the sum of $2.37, which had 
come into his possession as rural letter carrier for the purchase of a 
similar money order for one Mrs. E. N. Goodwin, payable to the 
Sears-Roebuck Company, at Chicago ; and in a third count for a simi- 
lar conversion of $2.60 in money, which had been delivered to him by 
one G. W. Thornton for a purchase of a money order on behalf of 
the said Thornton. 

The government relied entirely upon proof that the money reached 
the hands of the défendant, that it was not heard of thereafter, and 
that no such money orders were purchased or forwarded. The in- 
dictment was framed expressly under section 4046 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 2752). This provides : 

"Every postmaster, assistant, clerk, or other person employed in or connect- 
ed with tlie business or opérations of any money order ofHce who couverts to 
his own use, in any way whatever, or loans, or deposlts in any banlî, exeept 
as authorlzed by this title, or exehanges for other funds, any portion of the 
money order funds, shall be deemed gullty of embezzlement; and any such 
person, as well as every other person advising or partlcipating thereln, shall, 
for every such offense, be Imprisoned for not less than six months nor more 
than ten years, and be fined in a sum equal to the amount embezzled ; and any 
failure to pay over or produce any money order funds intrusted to such person 
shall be taken to be prima f acie évidence of embezzlement ; and upon the trial 
of any indictment against any person for such embezzlement, It shall be prima 
facie évidence of a balance against hlm to produce a transcript f rom the money 
order account books of the Sixth Auditor." 

This section is gathered from Act June 8, 1872, c. 335, 17 Stat. 299 
(U. S. Comp. St. 1901, p. 2751), and Act March 3, 1873, c. 273, 17 
Stat. 604 (U. S. Comp. St. 1901, p. 2751). As stated above, it desig- 
nated those against whom the penalty of the statute may be leveled 
for embezzlement of any portion of the money order funds. Thèse 
persons are every "postmaster, assistant, clerk, or other person em- 
ployed in or connected with the business or opérations of any money 
order office." It enacts what may be prima facie presumption of 
guijt; that is, "any failure to pay over or produce any money order 
funds intrusted to such person." The section immediately preceding 
section 4045 of the Revised Statutes, taken also from Act June 8, 
1872, 17 Stat. 299, gives a précise définition of what are money order 
funds. It provides that : 

"Ail money received for the sale of money orders, Including ail fées thereon. 
ail money transferred from the postal revenues to the money order funds, ail 
money transferred or paid from the money order funds to the service of the 
Post Office Department, and ail money order funds transferred from one post- 
master to another shall be deemed and taken to be money order funds, and 
money in the Treasury of the United States. And it shall be the duty of the 
Assistant Treasurer of the United States to open, at the request of the Post- 
master General, an account of 'money order funds' deposlted by postmasters 
to the crédit of the Postmaster General, and of drafts against the amount so 
deposlted, drawn by him and countersigned by the Sixth Auditor." 

It is obvious that thèse provisions, taken from cognate acts of Con- 
gress and from contiguous sections of the Revised Statutes, must be 
construed together. Hère, then, is a definite statement of what are 
money order funds — a definite statement of those officers who may be 
indicted for embezzlement thereof. Tlie rural mail carrier législation 
is by no nieans so definite. This, it seems, may ail be found in sec- 
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tion 3874 of the United States Compiled Statutes of 1901 (U. S. Comp. 
St. Supp. 1907, p. 750). This comprehends ail législation relative to 
the rural free delivery service from Act April 31, 1903, c. 563, to Act 
March 2, 1907, c. 3513. In none of this législation is there any such 
définition of the crime of embezzlement, or any enlargement of the 
money order fund, which would create a pénal offense, denouncing 
the action of this défendant as described in the indictment. The Post- 
master General is empowered to make, and has made, many régula- 
tions for the government and control of thèse officiais; but it is not 
contended that such régulations could hâve the effect to enact a crim- 
inal statute, or define the crime for which a penalty may be imposed. 

Among thèse régulations there is one which authorizes the rural 
letter carrier to take and receipt for money from what was termed 
in the argument the "patrons" of his route, to purchase money orders 
and forward the same to the persons or corporations for which they 
are designed. It was charged that in the exercise of this power the 
défendant became guilty of conversion and embezzlement of funds in- 
trusted to him by the persons named in the indictment; but can it be 
said that the Congress, in the enactment of sections 4046 and 4045 
of the Revised Statutes, had any référence to the rural carriers, who 
were authorized by a law enacted 30 years later, or that the sums hand- 
ed to the rural carriers by their patrons ca>î in any manner be regarded 
as within the scope of the "money order funds" as defined in sec- 
tion 4045 ? 

In order to connect the rural letter carrier, who couverts the fund 
intrusted to him, with the penalties defined in section 4046, the govern- 
ment relies exclusively upon the language, "or other person employed 
in or connected with the business or opérations of any money order 
office." This is at least debatable. It is a wise gênerai rule, where the 
constitutional rights of a party are involved, that a pénal statute, which 
may deprive him of such inhérent rights, should be strictly construed. 
U.; S. V. Hartwell, 6 Wall. 395, 18 L. Ed. 830. It is obvious that Con- 
gress did not in 1873 or 1873 hâve in mind the rural letter carrier, 
who came within the classified service in 1902 and the subséquent 
yeârs. I pretermit further discussion of this point. The question must 
be determined upon the inquiry whether the sums handed the rural 
letter carrier by the person who lived along his route for the purchase 
of money orders can be regarded in any sensé as a part of the "money 
order funds" which Congress has sought to protect by sections 4045 
and 4046 of the Revised Statutes, which must be construed together. 
Are they money received for the "sale of money orders"? We think 
not, for at the time of the transaction there has been no such sale. The 
mtention of Congress hère obviously related to the method of handling 
money order funds at the time its early législation on the subject gave 
this définition. At that time the term "sale of money orders" related 
to the executed transactions, when the money order clerk at the post 
office, at his appropriate place in the post office building, had sold the 
money order to an applicant and received the price, which then became 
part of the "money order funds." Had Congress intended to enlarge 
its exact and copions définition of the "money order funds," so as to 
include the executorv transaction between the rural carrier and his 
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patron, it would hâve enlarged the définition in language apt and spé- 
cifie for sueh purpose. 

Nor is this "money transferred from the postal revenues to the 
money order funds," nor is it "money transferred or paid from the 
money order funds to the service of the Post Office Department," nor 
is it "money or funds transferred from one postmaster to another." 
It is nothing more or less than money which the régulation of the 
Postmaster General authorizes his qualified employé to accept from the 
citizen, vkfith the duty of purchasing a money order therewith. It be- 
comes no part of the "money order funds" until that purchase has been 
made, and then it is within the category of the first class of the défini- 
tion, viz., "money received for the sale of money orders." 

Besides, there is much in the language of section 4046 to show that 
Congress did not hâve in mind any such person as the défendant or 
any such fund as that which he received from his patron. The penalty 
is for not less than six months nor more than ten years, and a fine 
equal to the amount embezzled ; and stronger than ail, in the same sen- 
tence enumerating the "postmaster, the assistant, the clerk, or other 
person employed in or connected with the business or opérations of 
any money order office," and defining as against them the crime of 
embezzlement of money order funds, this clause is also found : 

"And upon the trial of any indictment against any person for sueh embezzle- 
ment, it shall be prima fade évidence of a balance against him to produce a 
transcript from the money order account boolis of the Sixth Auditor." 

Can it be possible that in the enactment of section 4046 Congress 
could contemplate that a balance appearing on a transcript from the 
money order account books of the Sixth Auditor could be placed in 
évidence against this rural mail carrier for such transactions as those 
mentioned in thèse indictments ? 

I conclude, therefore, that section 4045 defined, and section 4046 
made pénal, the embezzlement of "money order funds," and that nei- 
ther aflEords a définition, or defines a crime, against the rural mail 
carrier, who, through the permission or direction of the Postmaster 
General, accepts money from his patron with a view to buy for him 
or her a postal money order. 



PHILA.DELPHIA TRANSP. & LIGHTEIRAGB CO. v. MEOHLING BBOS. 

MFG. CO. 

(District Court, B. D. Pennsylvanla. March 26, 1908.) 

No. 75. 

Whaeves— INJUBT TO Vessel— Obstbijctions on Bottom. 

The owner of a lighter, which sanlt by the stem and dumped her deck 
load whlle lylng at respondent's wharf, tield, on the évidence, to hâve 
falled to establish the allégations of its libel that the accident was the 
resuit of injury received from obstructions on the bottom at the berth; 
there being no évidence of a hole or leak in the bottom of sufficieat rtze 
to account for her slnking. 

In Admiralty. .On final hearing. 
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Horace L. Cheyney, for libelant. 

Preston K. Erdman and Alfred Driver, for respondent. 

HOLLAND, District Judge. This action was brought to recover 
damages for the injury sustained by a barge belonging to the respond- 
ent, alleged to hâve been sunk along side of the respondent's wharf on 
Cooper's creek, Camden, as a resuit of striking some rocks in the bed 
of the creek within the limits of the berth. The respondent, on March 
27, 1903, contracted with libelant to carry 200 tons of kieserite from 
the steamship Arcadia, lying at Philadelphia, upon a deck lighter, to 
the wharf of respondent on Cooper's creek. The lighter employed is 
about 108 feet in length and 23 feet 6 inches wide. The cargo was 
loaded upon the deck of the lighter the entire width, in three heaps, 
about 7 to 8 feet high, and occupied the entire width of the vessel. 
The hold, which was about 7 feet in depth, was empty. With her cargo 
so stowed, the lighter was towed to a point within about 400 feet below 
respondent's wharf in Cooper's Creek, Camden, where she lay, head up- 
stream, arriving there on Saturday afternoon. Cooper's creek is aboi.. 
60 feet wide at the place of the accident. It has a depth of 10 to 13 
feet in the middle, with sloping sides at the bottom. At this point it 
makes a curve, and the respondent's wharf, with a frontage of about 
200 feet, andR. D. Wood & Co.'s wharf, which lies immediately below 
that of respondent's, adjoining it at the lower end, are on the outer side 
of the curve. A fence divides the two properties, and a willow tree 
stands close to the fence on the respondent's side, about 8 or 10 feet 
from the creek. The lighter had a mast amidship, used in hoisting 
from the hold. 

The next day (Sunday) the master met one Sims, who said to him : 
"I \yould not go down along the wharf. The tide falls low down 
hère." To which the master replied: "I was there at 5 o'clock this 
morning, and sounded, and know ail about it." He subsequently, on 
Sunday morning in the présence of respondent's superintendent, sound- 
ed the bottom opposite the respondent's wharf, to find, as he said, "if 
it was a safe place to lie there." The lighter then lay with her stern 
made fast to R. D. Wood & Co.'s wharf, sufficiently close for a per- 
son to step from the stern of the lighter to the wharf. A line was run 
out from the bow and made fast to a tree on the extrême upper end of 
the wharf of respondent, with her bow more than 10 feet out in the 
creek. About one-half of the lighter was off the wharf of the respond- 
ent, and the other half was opposite the Wood Company's wharf. 
About 10 o'clock on Sunday evening the pumps were tried and no wa- 
ter found. About 1 o'clock Monday morning the master was aroused 
and found water coming down the hatchway into the cabin. He dis- 
covered the boat was sinking, and, after an attempt to start the pumps, 
he, with the others on board, jumped ashore, and almost immediately 
the lighter careened inshore, and her deck load was dumped into the 
water. She then righted, her stern, however, remaining down; but 
the bow was out of water. The lighter was subsequently shifted, and 
lay on the bottom of the creek until Wednesday, when she was raised 
and taken to the dry dock for repairs. There were some marks found 
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on her bottom, but no hole, and the chime seams soraewhat open. 
There were limbs of the willow tree on her mast, which showed that 
she was, as claimed by the respondent, lying about equal portions of 
her length in front of the respondent and the Wood Company's wharf. 

There was no water in her hold at 10 o'clock, and it was high tide 
about 1 o'clock, when she careened. At this time water was pouring in 
her hatches at the stern, and her stem was down. If she had rest- 
ed on any submerged obstruction in the creek prior to that, and had 
been twisted, as claimed, so that the chime seams had opened and per- 
mitted water to leak in, there certainly would hâve been some évidence 
of it at 10 o'clock, when the master tried the pumps but found noth- 
ing to indicate a leak. The burden of affirmatively proving the négli- 
gence on the part of the respondent is upon the libelant, and in this we 
think they hâve failed. There is nothing to show that the sinking of 
this lighter was the resuit of injury received from an obstruction at the 
berth ; but the fact that it careened inshore, then righted itself after 
dumping the load, and the fact that there was no évidence of a hole 
or leak of sufficient size to account for submerging the stern, as found 
by the captain when he awoke, ail tend to show there was some other 
cause for the accident than that of a leak caused by reason of an ob- 
struction in the bottom of the creek. 

It is not necessary to consider the question as to whether the at- 
tempted explanation of the respondent, which was not pleaded, to wit, 
that the stern of the lighter caught on the wharf of Wood Company, 
and as the tide arose gradually became submerged, because as we havc 
said, the libelant failed to establish affirmatively that the cause of the 
accident was as set forth in the libel, and therefore the libel is dismiss- 
ed; the costs to be paid by libelant. 



PHILADELPHIA TRANSPORTATION & LIGHTERAGB CD. Y. PENN- 
STL VANIA R. CO. 

(District Court, E. D. Pennsylvanla. March 26, 1908.) 

No. 79. 

WHARVES— LlABILITY OF OWNER FOB INJUBT TO VeSSELS — SUBMEEQED PlLES. 

The owner of a dock, who had removed one of the piers therefrom, 
leavlng submerged piles thereln, is llable for the loss resulting from the 
grounding of a lighter on one of such piles while properly in the dock un- 
loading a steamshlp, and which was properly moved and handled. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 48, Wharves, §§ 36. 
37.] 

In Admiralty. On final hearing, 

Horace L. Cheyney, for libelant. 
John Hampton Barnes, for respondent. 

HOLLAND, District Judge. This libel is filed by the complainant 
to recover damage to one of its lighters, resulting from a submerged 
pile left by the défendant in the dock between piers 46 and 48, on the 
Delaware river. It appears that in the month of May, 1903, the com- 
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plainant was engaged in lightering a cargo of chalk from the steamship 
Minnesota, which vessel lay head in on the south side of pier No. 46, 
and complainant's lighter was lying head in along the south side of 
the steamship, receiving a cargo of chalk therefrom. After the lighter 
had been loaded, it èecame necessary to shift away from the steam- 
ship, and in doing so the alleged accident occurred. A careful ex- 
amination of the évidence warrants the finding of the following facts : 

(1) The défendant, at the time of the accident, was the owner of 
piers Nos. 46 and 49, and had removed from between thèse two pier 
47. In this work of removal a number of submerged piles were left 
in the dock, sevcral of them near the bulkhead from 4 to 8 feet from 
the surface, and one about 10 feet from the bulkhead about 18 inches 
from the surface of the water at ebb tide. 

(2) The complainant's lighter, at the time of the accident, was prop- 
erly loaded with about 275 or 280 tons of chalk, and whatever list 
there may hâve existed was not the cause of the accident. 

(3) That the lighter was drawing about 6 feet of water fore and 6I/2 
feet aft; that at this point the maximum high tide is about 6 feet, and the 
minimum high tide about 5% feet ; that on the day of the accident the 
tide was high about 2 o'clock, and that the accident happened some- 
where between 3 :30 and 4 o'clock ; that there was about 6 feet of wa- 
ver over the highest submerged pile at the time of the accident. 

(4) That the lighter was properly moved by the man in charge, and 
the accident was not the resuit of anything done or omitted to be done 
by them; that in removing the lighter toward pier No. 48 it ran 
aground upon the submerged pile, and as the tide lowered it listed to 
port, and, being top-loaded to the height of about 10 feet, overturned. 

Convinced that this accident was caused as the facts above found 
would indicate, we conclude that the défendant is responsible for what- 
ever damages resulted, and a decree is accordingly entered in favor 
of the complainant and against the respondent for damages and costs 
of suit. 



Ex parte DURAJS^D. 
(District Court, D. Oregon. March 16, 1908.) 

No. 4,998. 

Aliens— Statutes — Repeal — Saving Clause— Effeot— Exclusion— Pbosïi- 

TUTES. 

Aet Cong. March 3, 1903, c 1012, § 2, 32 Stat 1214, and Act Feb. 20, ^907, 
c. 1134, § 2, 34 Stat. 898, provide for the exclusion of allen prostitutes. Sec- 
tion 21 of the 1903 act fS2 Stat. 1218) provides for the déportation of allens 
found in the United States "In violation of this act" within three years of 
their landing. Section 21 of the 1907 act (34 Stat. 905) provides for the 
déportation of allens subject to déportation under that act or "any" 
otlier fédéral law within the same period. Section '28 of the 1907 act 
(34 Stat. 907) provides that such act shall not affect any prosecutlon, suit, 
action, or proceeding brought, or any "act, thlng or mntter, civil or crim- 
inal, done or exlsting at the time of the taklng effect of" the act, and that 
as to ail such "acts, thlngs or matters," etc., the laws or parts of lawa 
repealed or amended are continued in force. Held, that section 28 con- 
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tlnues In force the 1903 act as to the exclusion of allen prostltutes, and 
saves the government's rlght to déport one who landed In 1906, though 
no proceeding was brought for that purpose until 1908. 

James Gleason, for petitioner. 
Wm. C. Bristol, U. S. Atty. 

WOLVERTON, District Judge. The applicant îs being held on a 
warrant issued by Hon. Herbert Knox Smith, Acting Secretary of 
Commerce and Labor of the United States of America, bearing date 
February 5, 1908, which recites the foUowing: 

"That whereas, it appears to me from proof submltted to J. H. Barbourj 
local inspector at Portland, Oregon, that Louise Reaux, alias Flora Durand, 
who landed at the port of New York, ex. S. S. Lucanla, on the 14th day of 
January, 1906, in violation of acts of Congress approvéd February 20, 1907, 
and Mareh 3, 1903, and that said alien Is a prostitute and was such at the 
time of her entry into the United States, and that she entered the United 
States for the purpose of prostitution, and that she was found an inmate of a 
house of prostitution within three years af ter her entry ; and whereaa, the 
period of three years after landing bas not elapsed — I, Herbert Knox Smith, 
Acting Secretary of Commerce and Labor, by virtue of the power and au- 
thority vested in me by the laws of the United States, do hereby command you 
to return the sald alien to the country whence she came. • • • For dolng 
so this shall be your sufflcient warrant." 

It is urged that the petitioner is being unlawfuUy held by reason 
of the fact that she landed in the United States while Act Cong. March 
3, 1903, c. 1012, 33 Stat. 1213, was in force, and prior to the adoption 
of Act Feb. 20, 1907, c. 1134, 34 Stat. 898; it being argued that 
the latter act repeals the former, without any saving clause adéquate 
to its continuance in force in so far as it relates to the act of the 
petitioner in coming within the territory of the United States, being 
a prostitute. The act of 1903 (by section 2) provides: 

"That the followlng classes of aliens shall be exclnded from admission 
Into the United States : • * * Prostitutes, and persons who procure or at- 
tempt to bring in prostitutes or women for the purpose of prostitution." 

By the twenty-first section of the act it is further provided : 

"That in case the Secretary of the Treasury shall be satisfled that an alien 
bas been found In the United States in violation of this act he shall cause 
such alien, within the period of three years after landing or entry thereln, 
to be taken into custody and retumed to the country whence he came, as pro- 
vided in section 20 of this act," etc. 

The act of 1907 provides (section 2) : 

"That the followlng classes of aliens shall be excluded from admission In- 
fo the United States ; * • * Prostitutes, or women or girls coming into 
the United States for the purpose of prostitution or for any other Immoral 
purpose." 

Section 21 of this act provides as follows: 

"That in case the Secretary of Commerce and Labor shall be satisfled that 
an alien bas been found in the United States in violation of this act, or that 
an alien is subject to déportation under the provisious of this act or of any 
law of the United States, he shall cause such alien within the period of 
three years after landing or entry therein to be taken into custody and re- 
turned to the country whence he came, as provided by section twenty of this 
act," eta 
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Section 28 provides: 

"That nothing contained In thls act shall be construed to affect any prose- 
cutlon, suit, action, or proceedings brought, or any act, thing, or matter, civil 
or criminal, done or existing at the tlme of the taking effect of ttils act; 
but as to ail such prosecutions, suits, actions, proceedings, acts, thlngs, or 
matters the laws or parts of laws repealed or amended by thls acfc are here- 
by continued in force and effect." 

And section 43 repeals the act of 1903, except section 34 thereof. 

The sole question for considération is whether the saving clause, 
or section 28 of the act of 1907, by intendment continues in force the 
act of 1903 as it relates to the exclusion of prostitutes from admis- 
sion into the United States. It is conceded that, if any suit or pro- 
ceeding had been pending relative to the déportation of the applicant 
at the time the act of 1907 took effect, such suit or proceeding would 
bave been saved by section 28; but it is denied that such section is 
effective as to the act of the individual where no suit or proceeding 
has been begun. The language of the section is very spécifie, and 
relates to "any act, thing, or matter, civil or criminal, done or exist- 
ing at the time of the taking effect of this act." As to ail of such 
"the laws or parts of laws repealed or amended by this act are 
* * * continued in force and effect." The act of 1903 plainly pro- 
vided that prostitutes should be excluded. The act of 1907 also pro- 
vides for the same thing; and they may be deported within three 
years from the time of their entry into the United States. The act, 
offense, or transgression of law is the same in both statutes, and to 
my mind section 28 of the later act clearly continued the former in 
force as to that act, offense, or transgression of law of the petitioner 
whereby she is subject to déportation. The saving clause is unusual, 
by reason of including acts and things not in suit or action; but the 
very fact that such acts and things are specifically named shows the 
intendment of Congress to save the old act as to them, as well as to 
matters in suit or proceedings brought. 

Another thought confirms this view. The time after entry into the 
United States within which déportation may be had is made the same 
— three years — in the new act as in the old; and section 21 of the 
later act is made to apply to an alien "subject to déportation under 
the provisions of this act or of any law of the United States," while 
the old law applies to an alien "found in the United States in viola- 
tisn of this act," thus showing a purpose to embrace any law of 
the United States, and an intendment to include the act of 1903: 
so far as in force. So that, construing this section with section 28,. 
it is made reasonably clear that the act of 1907 was intended to em- 
brace "acts" and "things" falling within the purview of the law of 
1903, for which déportation would hâve been proper if arising within 
three years. 

The pétition will therefore be denied. 
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COURTNBT T. PRADT et al. 

(Circuit Court of Àppeals, Slxth Circuit January 25, 1908.) 

No. 1,772. 

1. Appeab and Eebor— Mode op Review— Nature of Suit. 

The différence between causes of action at law and In eqully Is matter 
of substance and not of form, and the fact that a suit based upon a légal 
rlght of action is brought In equlty In a state court, for the purpose of 
obtaining an attachment under a state statute, does not make It an équi- 
table cause after its removal Into a fédéral court, and the judgment there- 
in Is revlewable on error and not by appeal. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 2, Appeal and Brror, 
10-14, 17.] 

2. Attachment— FoEEiQN Attaoiiment— Jubisdiction. 

CIv. Code Prac. Ky. § 194, which glves a plaintlff the rlght to an at- 
tachment at or after the commencement of an action for the recovery of 
money against a nonresldent défendant, does not croate a new rlght of 
action, and one who would not otherwlse be subject to suit in the courts 
of the state, if personally présent or personally served wlth process In the 
state, is not made so subject by such statute. 

[Ed. Note — Fédéral courts following state practice as to attachment, 
eee notes to O'Connell v. Reed, 5 C. C. A. 606; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 393.] 

S. lîXECUTOES AND AdMINISTEATORS— SUIT AGAINST FOEEIQN EtXECUTOE— JUBIS- 
DICTION. 

It is the gênerai rule that. In the absence of any statute so providing, 
en exécuter or administrator eannot be sued In hls représentative char- 
acter on an Indebtedness of hls testator or Intestate, either at law or In 
equlty. In the courts of any state or country other than that in which he 
recelved hls appointment, and such is the rule in Kentucky, subject to 
the exception that a forelgn executor or administrator may be there sued 
where he has removed to and settled in the state. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 22, Executors and Ad- 
minlstrators, § 2344.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

A. P. Humphrey and W. B. Dixon, for plaintifï in error. 
H. C. Gillis and Neal Brown, for défendants in error. 

Before LURTON and RICHARDS. Circuit Judges, and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge. The plaintifï in error, a citizen of 
Kentucky, brought suit in the circuit court for Powell county, Ky., 
by attachment, under section 194 of the Kentucky Code of Practice, 
which gives the plaintifï the right, at or after the commencement of 
an action, to an attachment against the property of the défendant, 
including garnishees, as security for the satisfaction of judgment in 
an action for the recovery of money against a nonresident défendant. 
The défendants are ail nonresidents of Kentucky. The défendant 
Louis A. Pradt is executor, and the other défendants legatees and 
beneficiaries, under the will of Merritt B. Atwater, who died a citizen 
of and domiciled within the state of Wisconsin, by whose courts the 
160 F.— 38 
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will has been admitted to probate and letters testamentary issued to 
the executor named ; the estate not being closed. 

The cause of action is upon an alleged indebtedness from the testa- 
tor and William C. Atwater, as copartners, to the plaintiff. The will 
has not been proven in Kentucky, nor has any administration, ancil- 
lary or otherwise, been had therein. No service, actual or construct- 
ive, was had upon and no jurisdiction obtained over any of the de- 
fendants, unless such jurisdiction was obtained over the défendant 
Louis A. Pradt, executor. As to him, constructive service was at- 
tempted to be had by garnishing the Atwater & Allen Land & Lumber 
Company, a Wisconsin corporation, on account of an alleged indebted- 
ness from said company to said executor, by way of a dividend de- 
clared since the testator's death upon stock in said company held by 
him, and since his death by his executor, as such. By reason of di- 
verse citizenship of the parties the suit was removed to the United 
States Circuit Court. The défendant Pradt, executor, moved to dis- 
miss the suit for lack of jurisdiction in the Kentucky courts to main- 
tain suit against him upon the cause of action mentioned, also for lack 
of jurisdiction over the garnishee défendant, and for various irreg- 
ularities in the attachment proceedings. The suit was dismissed. 

To review this judgment the plaintiff, because of uncertainty wheth- 
er the action is to be treated as one at law or in equity, has taken both 
an appeal and a writ of error. The uncertainty arises from the fact 
that under the Kentucky procédure the plaintiff is required to 
file a pétition in equity where attachment is sought against nonresi- 
dent défendants, and this suit was thus, in the state court, in equity. 
The différence between causes of action at law and in equity is mat- 
ter of substance, and not of form. The suit being upon a légal right 
of action, the fact that by the state procédure the remedy by attach- 
ment is given in equity does not make the cause an équitable one in 
the fédéral courts. Highland Bov Gold Min. Co. v. Strickley, 116 
Fed. 853, 54 C. C. A. 186 ; Files v. Brown, 124 Fed. 133, 59 C. C. A. 
403; Board of Councilmen v. Deposit Bank, 124 Fed. 18, 59 C. C. 
A. 538. The appeal will be dismissed, and the writ of error retain- 
€d. Hurst V. Hollingsworth, 94 U. S. 111, 24 h. Ed. 31. 

The question which first claims attention is whether the plaintiff 
has a right of action in the courts of Kentucky upon the claim in suit 
against the défendant, as a foreign executor, the défendant personally 
being likewise a nonresident of the state. For unless the défendant, 
as such foreign executor, could hâve been sued in Kentucky for the 
cause of action in question, had he been within the jurisdiction of the 
court and personally subject to process, this suit cannot be maintain- 
ed. Attachment suits, generally speaking, do not attempt to create 
légal rights. They merely provide remédies for the enforcement of 
existing rights of action. As expressed in C, R. I. & P. Ry. Co. v. 
Sturm, 174 U. S., at page 715, 19 Sup. Ct, at page 799 (43 L. Ed. 
1144) : 

"The essentlal service of foreign attachment Laws Is to reach and arrest the 
payment of what is due and might be paid to a nonresident to the defeat of 
tils credltors." 
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There îs nothing în the language of the statute hère învolved 
which indicates an intention to create a new légal right as against a 
foreign executor. The only provision which is pertinent hère is the 
following : 

"The plalntiff may, at or after the commencement of an action, hâve an at- 
taehment against the property of the défendant, includlng garnishees, as Is 
provided in section 227, as a security for the satisfaction of such judgment 
as may be recovered — 1. In an action for the recovery of money against (1) 
a défendant, who 1b a foreign corporation or a nonresldent of the state." 

This provision is found under the title "Provisional Remédies." 
The remedy is given as well after as at the time of the commence- 
ment of action. The cases of C, R. I. & P. Ry. Co. v. Sturm, supra, 
Harris v. Balk, 198 U. S. 215, 25 Sup. Ct. 625, 49 L. Ed. 1023, and 
Pittsburg, etc., Ry. Co. v. Bartels, 108 Ky. 216, 56 S. W. 152, fur- 
nish no authority for the proposition that one who would not be sub- 
ject to suit in the courts of a state if personally présent, or personal- 
ly served with process therein, is made so subject by a provision for 
attachment of the kind hère in question. Each of the cases referred 
to involved the efïectiveness of a judgment against a garnishee de- 
fendant under foreign attachment proceedings. The garnishee de- 
fendant was held garnishable in the foreign jurisdiction because he 
was otherwise suable there by his créditer. The right of the plaintiff 
in the attachment suit to sue his foreign debtor in the courts of the 
plaintiff's résidence was expressly recognized; and there is nothing 
in either of the cases cited which lends color to the proposition that 
a défendant, not otherwise suable, could be subjected to suit by attach- 
ment merely because such process was authorized "at or after the 
commencement of an action." Nor is there anything to such efïect 
in the cases of Peterson v. Poignard, 6 B. Mon. (Ky.) 570, or in Hefï- 
erman v. Forward, Id. 567. In each of thèse cases the right to suit 
existed independently of the provision for attachment. The fact 
that in several states, where an administrator or executor is by stat- 
ute subject to suit, process of attachment is provided for is not ma- 
terial to the question presented hère. 

Coming back, then, to the original question of the right of the 
plaintifï to sue the défendant as a foreign executor in the courts of 
Kentucky, we find the gênerai rule well established by the décisions 
of the courts, both state and fédéral, that an executor or administra- 
tor cannot be sued in his représentative character unless he is made 
liable by statute, either at law or in equity, in the courts of any state 
or country other than that in which he has received his appointment. 
Among the numerous authorities declaring this doctrine are Story 
on Conflict of Laws, § 513 ; 1 Williams on Executors (7th Am. Ed.), 
page 428 and following; Dixon's Executors v. Ramsay's Executors, 
3 Cranch, 319, 2 L. Ed. 453 ; Vaughan v. Northup, 15 Pet. 1, 10 L. Ed. 
639; Noonan v. Braley, 9 Wall. 394, 17 L. Ed. 278; Johnson v. Pow- 
ers, 139 U. S. 156, 11 Sup. Ct. 525, 35 E. Ed. 112; Hopper v. Hopper, 
125 N. Y. 400, 26 N. E. 457, 12 L. R. A. 237 ; Mellus v. Thompson, 1 
Cliff. 125, Fed. Cas. No. 9,405; Security Ins. Co. v. Taylor, 2 Biss. 
446, Fed. Cas. No. 12,607. 
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In Story on Conflict of Laws, supra, it is said: 

"It bas hence become a gênerai doctrine of the common law, recognlzed 
both In England and America, tliat no suit can be brouglit or maintained by 
any executor or administrator, or agalnst any executor or administrator, in 
hls officiai çapaclty, in the courts of any other country except that from 
wbich he dérives bis authority to act In. virtue of tlie probate and lettera 
testamentary or the letters of administration there granted to him. * * * 
If a creditor wlshes a suit to be brought in any foreign country, in order to 
reach the effects of a deceased testator or intestate situated tlierein, it will 
be neeessary that letters of administration should be there talien out in due 
form, according to tbe local law, before the suit can be maintained ; for the 
executor or administrator appointed in another country Is not suable there, and 
bas no positive right to or authority over those assets, neither is he responsible 
therefor." 

In Dixon's Executors v. Ramsay's Executors, supra, Chief Justice 
Marshall held that an executor could not maintain a suit in the Dis- 
trict of Columbia upon letters testamentary, granted in a foreign 
country, saying: 

"It is not and cannot be denicd tlint he sues by virtue of his letters testa- 
mentary ; and consequently, in tbis particular, he comes within the princlple 
which was decided by the court in the case of an administrator." 

In Vaughan v. Northnp, supra, Justice Story held, citing Dixon's 
Executors v. Ramsay's Executors, supra, that an administrator ap- 
pointed by the courts of oiie state is not liable to be sued, in the Dis- 
trict of Columbia, in his officiai character, for assets lawfuUy received 
by him in that district, by virtue of his original letters. 

In Noonan v. Braley, supra (at page 400 of 9 Wall. [17 L. Ed. 
278]), Justice Field, in deciding that an administrator appointed in 
one state cannot, by virtue of such appointment, maintain an action in 
another state, in the absence of a statute of the latter state giving ef- 
fect to that appointment, to enforce the obligation to his intestat* said: 

"Upon this point the law is well settled. Ali the cases on the subject are 
in one way. In the absence of any statute giving effect to the foreign appoint- 
ment ail the authorities deny any efficacy to the appointment outside of the 
territorial Jurlsdiction of the state within which it was granted. * » • 
The same doctrine is as applicable to the case of executors as to that of ad- 
ministrators ; the right to sue in both Instances depending upon the letters." 

In Mellus v. Thompson, supra, which was a suit against a foreign 
executor, Judge (later Mr. Justice) Cliflford, after a careful review of 
the authorities, said (page 134 of 1 Cliff. [Fed. Cas. No. 9,405]): 

"Nothing is better settled than the rule that a person claimlng under a 
wlU proved in one state cannot Intermeddle with or sue for the effects of a 
testator in another state, unless the will be flrst proved In that other state, or 
unless he be permitted to do so by some law of that state authorizing such 
proceeding. He cannot sue for the Personal estate of the testator out of the 
jurisdiction of the power by which the letters of administration were granted, 
and upon the same principle, and for the same reason, he cannot be sued or 
compelled to défend a suit in any jurisdiction to which hls authority as ex- 
ecutor does not extend." 

In Security Ins. Co. v. Taylor, supra (which was an action against 
an executor), Judge Blodgett said (page 448 of 2 Biss. [Fed. Cas. No. 
12,607]): 

"The mère fact that one of the executors came within the jurisdiction of 
th« court upon other business does not make him amonable to the procesB of 
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this court In his représentative capaclty; his officiai mantle falls when he 
leaves the jurisdictlon in which he was appointed. If persons havlng claima 
agalnst the estate * * * ^isj] to pursue thelr remedy hère, they must 
elther take eut letters of administration agalnst the estate in thls jurisdic- 
tlon, or procure the executors to probate the wlU wlthin thls state, before the 
courts of this state, either state or fédéral, can obtain jurisdictlon in personam 
of the executors or of the property of the décèdent." 

Turning to the décisions of the courts of Kentucky, we find the 
same rule there established as in the cases cited above, with this excep- 
tion — tliat in that state, as in some others, a suit against a foreign ad- 
ministrator or executor is permitted when such executor has removed 
to, and settled within, the state. 

In Baker v. Smith, 3 Metc. 264, the Court of Appeals of Kentucky 
said: 

"An admlnistrator or executor who Is appointed and who qualifies In an- 
other state, and there receives assets Into Ms hands, may be sued In the 
tribunals in this state by the person or persons entltled to such assets If he 
shali hâve removed to and settled In this state. Such seems to be the well- 
srttled doctrine. Maiiion's Adm'r v. Titsworth, 18 B. Mon. (Ky.) 597, and cases 
there cIted. But the rlght to sue a foreign admlnistrator has never been ex- 
teuded further. » * * The rule is thus stated by Judge Story: 'If a 
créditer wlshes a suit to be brought In any foreign country, in order to reach 
the effects of a deceased testator or Intestate situated thereln, It wlll be 
necessary that letters of administration should be there taken ont In due form, 
accordlng to the local law, before the suit can be maintalned; for the ex- 
ecutor or admlnistrator apiwlnted in another country is not suable there, and 
has no positive rlght to, or authorlty over, those assets, nelther Is he respon- 
sible therefor.' " 

It is urged that Baker v. Smith is in conflict with the earlier Ken- 
tucky décisions. Référence to those earUer décisions, however, shows 
that they recognize no différent rule than stated in Baker v. Smith 
Thus, Peterson v. Poignard, 6 B. Mon. 570, and Hefïerman v. For- 
ward, Id. 567, were suits brought against the heirs at law (there hav- 
ing been no administration), under a statutory authority which gave 
to any créditer the right to file a bill for the settlement of the estate. 

In Davis v. Connelly's Executor, 4 B. Mon. (Ky.) 136, it was simply 
held that, where a testator had been sued in the courts of another 
state, and the executors appointed in Kentucky had voluntarily ap- 
peared and asked leave to défend the suit after their testator's death, 
a judgment so obtained against the executors was enforceable in Ken- 
tucky. 

In Atchison's Heirs v. Lindsey, 6 B. Mon. (Ky.) 86, 43 Am. Dec. 
153, the intestate was a citizen of Kentucky, and there domiciled at 
the time of his death. Administration was had in Kentucky, and an- 
other administrator, a résident and citizen of Kentucky, was appoint- 
ed over property in South Carolina. It was held that such foreign 
administrator, so residing and found in Kentucky, was responsible 
there to the distributees, for any surplus in his hands after the pay- 
ment of the debts claimed and allowed in the state where the admin- 
istration was granted. The décision was based upon the proposition 
that the law of the domicile of one dying intestate governs the dis- 
tribution of assets wherever they be, and that the administrator was 
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personally liable to suit upon the proposition that he was a citizen 
and résident of Kentucky, there having assets in his hands. 

In Manion's Adm'rs v. Titsworth, 18 B. Mon. (Ky.) 582, 597 (cited 
in Baker v. Smith), it was said : 

"It Is the well-settled doctrine la thls state that an administrator or ex- 
ecutor, who Is appointed or who qualifies In another state, and there recelves 
assets Into hls hands, may be sued, In the tribunals of thls state, by the per- 
son or persons entltled to such assets. If he shall hâve removed to, and, set- 
led In thls state. Dorsey's Bixecutor v. Dorsey's Adm'r, 5 J. J. Marsh. (Ky.) 
280, 22 Am. Dec. 33 ; Atchlson'» Heirs v. Ldndsey, etc., 6 B. Mon. (Ky.) 8G, 
43 Am. Dec. 153." 

The décisions of the Court of Appeals of Kentucky since Baker v. 
Smith are not out of harmony with the rule there stated. Thus, in 
Keiningham v. Keiningham's Executors, 71 S. W. 497, 24 Ky. Law 
Rep. 1330, an executor appointed and qualified in another state, who 
had as guardian niade a settlement with the foreign court of appoint- 
ment by which a balance remained in his hands, was held Uable to 
suit in the courts of Kentucky, by the legatee and ward, for the re- 
covery of such balance devised by the will, upon the proposition that 
the executor had not carried out in good faith the spirit and inten- 
tion bf the testator's will, in performing the trust created thereby. 
While it does not affirmatively appear from the décision that the de- 
fendant was a résident of Kentucky at the time suit was brought, such 
appears inferentially to be the case from the fact that the executor 's 
liability to suit in the courts of Kentucky was sustained by référence 
to the cases of Dorsey's Executor v. Dorsey's Adm'r, Atchison's Heirs 
V. Lindsey, and Manion's Adm'rs v. Titsworth, ail of which were de- 
cided before Baker v. Smith. 

But it is earnestly contended that even if it be conceded that a 
foreign administrator could not hâve been sued in Kentucky under 
the circumstances existing hère, yet an executor is, nevertheless, liable 
to suit therein for an indebtedness to his testator; that a clear dis- 
tinction exists in this regard between an executor and an administra- 
tor, in that the former dérives title by virtue of the will to the whole 
estate wherever it may be at the instant of the testator's death, while 
the administrator dérives his title solely from the government which 
appoints him, and then only to the personal estate within the terri- 
torial jurisdictioh of the court making the appointment. It is urged 
that through an overlooking of this distinction, a confusion has been 
created in the authorities, for which it is suggested the statement in 
Story on Conflict of Laws, above quoted, is responsible. 

It is true that a distinction does exist as between executors and ad- 
ministrators with respect to title to property, both real and personal, 
liability with référence to trusts, and relations in other regards to- 
wards the estâtes they represent; and such distinction has been re- 
peatedly recognized by the courts. This distinction is referred to in 
1 Williams on Executors (7th Am. Ed.), page 436 and following, 
the note to which contains many valuable citations. It was recognized, 
for example, in Lewis' Lessee v. McFarland, 9 Cranch, 151, 3 L. Ed. 
687, where it was held, in an opinion by Chief Justice Marshall, that : 
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"It Is not necessary that the exécuter of a wlll made In Virginia, dcTlsiag 
to the exécuter land in Kentucky should take out letters testamentary In Ken- 
tucky to enable him to malntain an ejectment for the land In Kentucky." 

But we are cited to no décisions which recognize any distinction, 
between foreign executors and foreign administrators, with respect 
to suability, in the absence of statute therefor, on account of debts 
owing from the décèdent personally. It is true that the cases of Stacy 
V. Thrasher, 6 How. 44, 12 L. Ed. 337, and Hill v. Tucker, 13 How. 
458, 14 L,. Ed. 323, recognize the existence of a qualified privity be- 
tween executors of a common testator acting in différent states which 
is not recognized as between administrators so representing the cs- 
tate of an intestate — in that it is held in the former case that a judg- 
ment obtained in Mississippi against an administrator appointed there 
is not even prima facie évidence against an administrator of the same 
décèdent appointed in Louisiana, while the latter case, although dis- 
tinctly holding that the privity between executors is not such as to 
make a judgment in one state against an ej^ecutor there conclusive 
évidence against an executor "qualified in a différent state from that 
in which the judgment was rendered," does hold that it is évidence 
for the purpose only of showing that the demand had been carried 
into judgment in another jurisdiction against one of the executors, 
and that the other executor was thus precluded from pleading pre- 
scription or the statute of limitations. But thèse décisions fall far 
short of recognizing the alleged distinction under considération. 

Dixon's Executors v. Ramsay's Executors, supra, and Moore v. 
Tanner's Adm'r, 5 T. B. Mon. (Ky.) 46, 27 Am. Dec. 35, are dted 
as basing the reason for the rule forbidding a foreign executor to sue 
lor property in another jurisdiction (notwithstanding the différence 
between executors and administrators with respect to title to proper- 
ty and the source thereof), upon the proposition that the executor 
maintains suit on account of property in another jurisdiction only by 
virtue of his letters testamentary, and so has no right to sue in a for- 
eign jurisdiction, although he has title to the personalty there, until 
he first compiles with the conditions imposed upon him by the gov- 
ernment of that jurisdiction; for the reason that no man can sue in 
the courts of any country, whatever his rights may be, unless in con- 
formity with the rules prescribed by the laws of that country. It is 
argued that the reason for the rule does not exist, and that so the 
rule falls in the case of suits against executors. 

It is by no means clear that the rule forbidding suits by foreign ex- 
ecutors is based.upon a différent foundation than that which sustains 
the rule forbidding suits against such executors on account of the 
Personal indebtedness of the testator. On the contrary, the Court of 
Appeals of New York, in Hopper v. Hopper, 125 N. Y., at page 403, 
26 N. E., at page 457, 12 L. R. A. 237, states the same basis for both 
rules, drawing the distinction between contracts of an executor and 
contracts of an intestate thus : 

"The foreign executor may make a contract hère which our courts wlll 
compel him tQ perform because It is his contract ; but where it Is the testa- 
tor's only, he cannot sue or be sued upon it, slnce the right or the UaWUty la 
purely repreeentatlre, and exists only by force of the bfflclal character, and so 
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cannot pass beyond the Jurisdiction which gave It. Johnson t. WalHs, 112 N. 
Y. 230, 19 N. E. 653, 2 L. R. A. 828, 8 Am. St. Rep. 742. And thus it Is not tha 
résidence ot the executor out of the state whlch makes him a forelgn exécuter, 
but the création of his officiai character under and by force of a law forelgn to 
our own." 

It will also be noted that Judge Clifford, in Mellus v. Thompson, 
supra, based the foreign executor's exemption from suit upon the 
same ground as that which forbids his maintaining suit, saying fur- 
ther: 

"That letters testamentary or of administration granted abroad, wlthout 
new probate authorlty, glve no rlght to sue or be sued Is a prineiple almost 
unlversally aeknowledged by courts of justice. It was so held in Carther v. 
Orosts, Godb. 33, declded In 1585, and since that perlod has been the received 
doctrine in most jurisdictlons to the présent time," — citlng authorities, both 
Engllah and American. 

But whatever may be said as to the foundation of the rule, which, 
in the absence of statute, forbids suit against a foreign executor, on 
an indebtedness of his testator, except in the event of his removal to 
the State, or his coming therein with assets of his testator, the rule 
IS too well settled, and has been too repeatedly enforced, to now ad- 
mit of questioning it. It is now not only the rule recognized gen- 
erally, but in the state of Kentucky as well. It is certain that a foreign 
executor could not sue in Kentucky for a debt due his testator with- 
out complying with the statutory conditions. In Marrett v. Babb's 
Executor, 91 Ky. 88, 15 S. W. 4, it is held that qualification by an 
executor in another state does not authorize him to sue in the courts 
of Kentucky, but that by pursuing the statutory remedy he may sue 
for the debt of the deceased only. It would seem reasonable that the 
right to sue and the liability to suit should be corrélative, and that 
an executor who is disqualified to sue for a debt due to his testator 
should not be liable to suit on a debt due from his testator. The récent 
décision of the Court of Appeals of Kentucky, in McClelland's Adm'r 
V. Troendle, 99 S. W. 329, 30 Ky. Law Rep. 611, recognizes this 
corrélative nature. It is there held that where a foreign administra- 
tor cannot be sued in Kentucky, no suit can be maintained against 
him. 

The case of Tunstall v. Pollard's Adm'r, 11 Leigh (Va.) 1, cited in 
support of the proposition that the right to sue and the liability to 
suit are not corrélative, is not applicable to the facts hère. That case 
was one in equity, by legatees, for an accounting against a foreign 
executor, who had corne into the jurisdiction where the suit was in- 
stituted, bringing with him into that jurisdiction assets of the testator. 
The case cited distinctly recognizes the rule that a foreign executor is 
suable, by creditors, on account of the debts of the testator, only 
when such foreign executor cornes into the jurisdiction bringing with 
him assets of the testator. 

Unless section 428 and following, c. 3, tit. 10, of the Kentucky 
Code of Practice, which give a représentative or creditor, or one claim- 
ing under the will of a deceased person, a right to bring an action in 
equity for the settlement of the cstate, shall be held to apply to the 
eitatc of a nonresident testator, we are cited to no statute in Ken- 
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tucky providing for suit against a foreign exécuter for the recovery 
of an indebtedness of the testator, except sections 3878 and 3879 
(Ky. St. 1903), which give a right of action in cases where the foreign 
exécuter, as a condition of his right of action for the debts due his 
testator, files his letters testamentary, and gives a bond conditioned 
to pay any debt due by the testator to any résident of the state to the 
cxtent assets shall corne into his hands. Sections 3898 to 3900 pro- 
vide for ancillary administration upon the Kentucky assets of de- 
ceased nonresidents, in the event of which administration such assets 
can be subjected to the claims of creditors. Neither of thèse statutes 
bas been invoked, nor is the Code provision referred to hère involved. 
The défendant executor was therefore not suable in Kentucky for 
the testator's debt. He has not removed to Kentucky, nor has he 
corne, even temporarily, into the state. 

The judgment of the circuit court, dismissing the suit, is afïirmed. 

NOTE. — The following Is the opinion of Cochran, District Judge: 
COCHRAN, District Judge. For convenience salie I will treat this suit as 
If Louis A. Pradt, executor of Merrltt B. Atwater, deceased, were the sole dé- 
fendant. The présence of the other défendants requires no différent dis- 
position of the cause from what would be made were he the sole défendant, 
The object of the suit Is to subject an indebtedness of the Atwater & Allen 
Land & Lumber Company, a Wisconsin corporation, to the décèdent, a citizen 
of Wisconsin at the time of his death, which has passed to the défendant as 
liis executor, also a citizen thereof, to the payment of an indebtedness of said 
-décèdent to the plaintlff, a citizen of Kentucky. The corporation is not ;i 
défendant to the suit. Its Indebtedness to the décèdent is attempted to be 
reached by the service on it of an attachment, sued out against the propert.v 
of the défendant, and summoning it to answer as a garnishee herein. Two 
attachments hâve been so sued out — one on January 14, 1905, when the péti- 
tion was flled and a warning order, by which constructlve service of défend- 
ant was sought to be had, was made, and the other on March 2, 1905, aftcr 
another warning order had been made on February 25, 1905. The first wani 
ing order required the défendant to appear in state court, where the suit was 
b^un, at its Maroh term, 1905, and on the first day thereof to défend. It 
was defective in that it should bave required him to answer wlthin 30 days 
after the making of the order. To cure this defect the second order was 
made, and it was in proper form. Because the first attachment had been is- 
sued upon a defective warning order, the second attachment was sued out 
after the second warning order was made. Both attachments were executed 
on the corporation by deliverlng a copy thereof to J. M. Kennon, as its duly 
appointed and authorized agent upon whom process could be served in this 
etate. The défendant had appeared speclally for the purpose of objectlng to 
the .lurlsdictlon of the court, by said proceedlngs, to subject the Indebtedness 
of the corporation to hlm as executor aforesaid. to the payment of the indebt- 
edness of said décèdent to plaintlff, and has moved the court to quash both 
of said attachments and the return thereon, because the court Is wlthout such 
Jurlsdlctlon. 

Jurisdiction of the court to so sub.1ect the Indebtedness of the corporation 
to the défendant cannot be based upon the ground that such Indebtedness has 
any situs In this state. It has no such situs. It can only be based upon the 
Idea that, at the tlme of the Issuance and service of said attachments, the 
corporation was suable in this state by défendant on account of' said indebt- 
edness. And it must be conceded that if at that time it was so suable, then 
the court has jurlsdlctlon to so subject said Indebtedness, notwlthstandlng the 
défendant Itself was not otherwise suable thereln by the plaintlff. This was 
60 held by the Suprême Court in the cases of Chicago, R. I. & P. R. Co. v 
Sturm, 174 U. S. 710. 19 Sup. Ct. 797, 43 L. Ed. 1144; Harris v. Balk, 198 U. 
B. 223, 25 Sup. Ct. 625, 49 L. Ed. 1023. In the Sturm Case an lowa corpora- 
tion was garnisheed In lowa by a creditor of a nonresldent credltor of the 
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corporation, and It was held that the judgment of the lowa court, subjecting 
the indebtedness of tbe corporation to the nonresident créditer, to thê pay- 
ment of the latter's Indebtedness to the plalntiff, was valld. It was so held 
because, at the time of the garnlshment, the corporation was suable in lowa 
by tlie nonresident créditer. In the Balli Case, Harrls, a résident of North 
Carolina, was garnisheed in Maryland by Epsteln, a résident of Maryland 
and a créditer of Balle, a résident of North Carolina and a creditor of Har- 
ris, and it was held that the judgment of the Maryland court, subjecting the 
indebtedness of Harris to Balli to the payinent of Balk's indebtedness to Ep- 
steln, was valid. It was so held because at the time of the garnlshment Har- 
ris, being temporarily in Maryland, was suable therein by Balk. 

The question hère then cornes to this: Was the Atwater & Allen Land & 
Lumber Company, at the time It was garnisheed herein, suable in this state 
by the défendant? If it was, then under the authorlty of thèse two cases it 
must be held that this court bas jurisdictlon, nothing else being in the way, 
to subject the indebtedness of sald corporation to défendant to the payment 
of decedent's indebtedness to plalntiff. Its suabillty in this state at that time 
dépends entlrely upon wbether it was then dolng business in this state. If it 
was, then it was suable. If it was not, it was not suable. Of course, I am 
sîjeakiug hère of its suabillty apart from an entry of appearance by it In a 
suit by défendant against it. 

As to tbe suabillty of a corporation in a jurisdictlon other than that whlch 
ereated it, the question flrst arose whether it was suable at ail therein — i. e., 
in any state of case — it being contended that it was not. That it migbt be 
suable therein was settled by the Suprême Court in the cases of I^fayette 
Ins. Co. V. French, 18 How. 404, 15 L. Ed. 451 ; B. & 0. R. Co. v. Harris, 12 
Wall. 65, 20 L. Ed. 354; Ex parte SehoUenberger, 96 U. S. .369, 24 L. Ed. 853. 
In the case of St. Clair v. Cox, lOC, lOG U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 
222, the condition of its suabillty therein was determined by that court. That 
condition is, apart from its voluntary appearance, that it is then dolng busi- 
ness in such jurisdictlon. And that such is the condition of its suabillty bas 
been either laid down or recognized in the following subséquent cases, to wlt : 
Fitzgerald v. Fitzgerald, 137 U. S. 98. 11 Sup. Ct. 36, 34 L. Ed. 608; (ïoldey 
V. Morning News, 156 U. S. 518, 15 Snp. Ct. 559, 39 L. Ed. 517 ; Barrow v. 
Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964 ; Connectieut Mut. L. Ins. 
Co. V. Spratley, 172 U. S. 602, 19 Sup. Ct. 808, 43 L. Ed. 569 ; Mut. R. F. L. 
Ass'n V. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987; Conley v. 
Alkall Works, 190 V. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113 ; Geer v. Same, 
190 U. S. 428, 23 Sup. Ct. 807, 47 L. Ed. 1122; Penn. L. M. F. Ins. Co. v. 
Meyer, 107 U. S. 407, 25 Sup. Ct. 483, 49 L. Ed. 810; Remington v. Central 
P. R. Co., 198 TJ. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959; Peterson v. Chicago, 
R. I. & P. Ry. Co., 205 U. S. 364, 27 Sup. Ct. 513, 51 h. Ed. 841 ; Green v. 
Chicago, B. & Q. Ry. Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916. 

A state statute proriding for service on an officer or agent of a foreign cor- 
poration will. In the absence of a contrary construction by the courts of that 
state, be construed as having application only to a corporation doing business 
in such state. St. Clair v. Cox, supra. But, even though the courts of such 
state bave given a contrary construction thereof, tbe fédéral courts thereof 
will not follow such construction, and that, even in a suit removed from the 
state court to the fédéral court Goldey v. Morning News, supra. In every 
suit, then, against a foreign corporation, it must be made to afflrmatlvely ap- 
pear therein, in some way, that such corporation is doing business in the state 
where tbe suit Is bronght, to give validity to any proceedings had therein. St. 
Clair V. Cox. This condition of suabillty of a foreign corporation exlsts as 
well where such corporation bas theretofore done business in the state where 
tbe suit is brought, but bas then ceased to do business therein, as where it 
never bas done business therein. Conley v. Mathleson Alkall Works, supra ; 
Geer v. Same, supra. 

In speaking as to the condition of suabillty, I bave not had référence to the 
maintenance of any particular suit. Of course, in addition to the foreign cor- 
poration dolng business in the state where a suit is brought. In order to its 
maintenance, it Is necessary that process shall bave been served on a proper 
offlcer or agent of the corporation. Service on any officer or agent Is not suf- 
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flcient, but It must be served on some officer or agent who may properly be 
deemed to represent the corporation In such matter. That such is the case 
Is brought eut in certain at least of the above décisions o£ the Suprême 
Court; but I do not deem it important to make this good, as the question 
is not material herein. In every suit, then, against a foreign corporation, 
the maintenance of a partlcular suit against It dépends upon two thlngs : One 
is wliether it was, at the Institution of the suit, dolng business In the state 
where the suit is brought. The other is whether process bas been served on 
an officer or agent who may properly be deemed to represent the corporation 
in the matter of process. 

Corning, then, to the case In hand : Was the Atwater & Allen Land & liUm- 
ber Company suable In Kentuclîy at the time it was served wlth sald at- 
tachments and summoned to answer as a garnishee, apart from an appearanee 
on its part to a suit therein? This dépends, as heretofore stated, on whether 
it was then doing business in this state. At the time the spécial appearanee 
was made herein by the défendant, and he filed his motion to quash sald at- 
tachments and the retums thereon, it did not affirmatively appear that sald 
coi'poration was at that time dolng business in this stat& It was not stated 
in the return on sald attachments. Ail that was stated therein was that they 
li.Td been executed on sald corporation by delivering a copy thereof to sald 
Konnon, its duly appolnted and authorized agent, upon whom process could 
!)e served in this state. Nor was it stated anywhere else in the record. On 
rhe contrary, from the allégations of the pétition it would appear that it 
\\as not then dolng business therein. It is alleged therein that sald corpora- 
tion was empowered to buy, sell, own, and hold real estate in this state; 
nnd, so far as the pétition goes, this was ail that It was empowered to do. 
It is further alleged that prior to August, 1901, It did buy and own real estate 
m tbis state. and that practically ail of its assets consisted of said real estate. 
If this is true, then its capital stocli had been invested therein, and was not 
represented by anything else. But this Is not ail that It alleged. The péti- 
tion goes further, and allèges that durlng August, 1901, the corporation sold 
sald real estate, and realized a large sum of money. If so, then the proceeds 
thereof represented its entlre assets. It then sets forth that the indebtedness 
of the corporation to the défendant, sought to be subjected herein, was a 
dividend declared by the corporation out of the proceeds of said real estate. 
\ corporation formed to buy and sell real estate, whlch bas bought real estate 
wlth its capital stoclj, whlch bas sold the real estate and converted It into 
money, and bas then apportioned the proceeds amongst Its stockholders wlth 
a View to paying the same over to them, can hardly be said to be dolng busi- 
ness anywhere. Practically it bas come to an end. It has no capital on whlch 
it can do business. If it Is to do any further business, it must hâve fresh 
capital wlth whlch to do it. 

Such, then, was the condition of thlngs at the time of the issuance and 
service of the attachments, according to the allégations of the pétition, 
and as appeared from the record when the entry of appearanee and notice 
to quash was made. Accompanylng the motion was an affldavlt by défendant, 
from whlch it appears that he was not only a stockholder by virtue of hIs 
testator's stock in said corporation, but a director therein, and famlliar wlth 
its business affairs; that the facts regardlng said corporation were as alleg- 
ed in the pétition ; that the entlre proceeds of sale of land had been collect- 
ed prior to January 1, 1905 ; that on Febniary 15, 1905, a si)eclal meeting of 
the stockholders was called for February 21, 1905, to wlnd up the afCairs of 
the corporation; and that on sald date such meeting was held, at whlch a 
resolution was adopted to llquldate the corporation, and a final distribution 
dividend was declared of ail Its assets. According to this, then, the corpora- 
tion was certalnly not doing business in Kentucky at the time the second at- 
tachment was issued and served. It was further stated in said affidavit that 
said Kennon was not, at the time of the service of the attaehment on hlm, 
an agent of the corporation, nor had he ever been authorized, or appolnted, 
or designated to act as such agent for said corporation, by any lawful or 
valld action of the dlrectors or stockholders of the corporation. 

But whilst, as stated, it should hâve been made afBrmatlvely to appear 
that the corporation was dolng business in Kentucky, yet I would thlnk. If, 
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notwithstanding the foregoing, that fact bas been made to appear on the hear- 
Ing of the motion to quash, it is sufflcient to uphold the court's jurisdiction 
to proeeed. On the hearlng thereof the plaintlff produced and filed the af- 
fidavit of Clarence J. Allen, the secretary of the corporation. It Is necessary, 
therefore, to consider the contents of thls affidavlt before flnally disposing of 
the motion. Sald affidavlt states that he has examined the records of tbe 
meeting of the stockholders and dlrectors of the corporation, of which he is 
the custodlan, and flnds no minute of any meeting looklng towards a with- 
drawal by the corporation from the state of Kentucky, or canceling the au- 
thority of the agent who had been deslgnated as agent, upon whom procesa 
mlght be served, that on April 27, 1904, sald Kennon was duly appointed as 
such agent, and the évidence thereof was the certiflcate slgned by hlm as 
secretary, and filed in the office of the Secretary of State, a duly certified copy 
of whleh was attached to the affidavlt, and that there was stlll due the cor- 
poration from one C. B. Allen, a résident of Kentucky, a sum of money for 
rent of certain of its lands leased by it to sald Allen. Sald affidavlt fails to 
make out that the corporation was doing business in Kentucky at the time 
of the Issuance and service of the attaehments. The adoption of a formai 
resolution of withdrawal from Kentucky was not essential to the corporation 
ceasing to do business in thls state. It ceased so to do by the fact that It 
sold out what it had in the state. In the Mathleson Alkali Works Case it 
was held that the corporation ceased to do business in the state of New York 
by selling and conveylng the plant which it had theretofore been operating. 
Thls was so held notwithstanding the sale and conveyance was in considéra- 
tion of the capital stock of the purchaslng corporation, whleh it continued 
thereafter to own and hold. 

As to whether Kennon was the agent of the corporation duly authorized to 
be served with process may be a question. It ail dépends on whether tlie ac- 
tion of the board of directors was essential to that end, or the mère action 
of the secretary was sufflcient. It would seem that hls authority depended 
solely on the action of the secretary. I do not deem it necessary to décide 
thls question ; for if he had been duly authorized, that fact did not affect 
the question as to whether the corporation was doing business in the state. 
Notwithstanding that fact, still it was not doing business thereiu. And in 
order to Its suability, it was essential that it be doing so. That it had a 
duly authorized agent In the state simply made it possible, If it did business 
in the state, for process to be served on its duly authorized agent for that 
pui-pose, in a suit against it, so that jurisdiction of it could be acqulred. 

Then as to Allen belng indebted to It for rent, that fact did not make It 
that the corporation was doing business in the state at the time in question, 
any more than the fact that the foreign corporation in the Mathîeson Alkali 
Works Case acqulred on the sale and conveyance of its plant the stock of the 
purchaslng corporation, a New York corporation, and thereafter continued to 
hold it, make it that said corporation continued to do business in that state. 
Tt must be held, then, at the time of the Issuance and service of the attaeh- 
ments herein, the garnishee was not doing business In Kentucky. Certainl.y 
such was the case when the second attachment was issned and served. There- 
tofore the corporation had gone into liquidation. It is probable that the 
first attachment was void because issued on a vold warning order, and there- 
fore not at or after the commencement of the action. Proceedings in con- 
structive service must be strlctly pursued. The only order the clerk had pow- 
er to make was to warn the défendant to answer wlthin 30 days after the 
making of the order. The order made was to appear at the next March 
term, 1905, of the court, and défend on the flrst day. It does not say any- 
thing about answering, save Inferentially. He Is warned to do two things — 
to appear, and that, at the March term, without saylng when, and to défend 
on the first day. Possibly a true construction thereof was to answer on the 
first day of the said term, and it is true that thls time was longer than 30 
days. But still it was not the order he was empowered to make. However 
this may be, I thick It is still clear that the corporation was not doing busi- 
ness in this state when the first attachment was issued and served. 

This being so the corporation was not suable In this state when elther at- 
tachment was issued and served. And not being suable, it was not garnish- 
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able. The latter seems to follow necessarily from the former. It was because 
the gamishee was suable by the défendant in the jurisdlctlon where the gar- 
nlshment process was sued out that It was held In the Sturm and Balk Cases 
that he was also garnishable therein. The princlple of those cases Is thus 
stated by Mr. Justice Peckham in the latter case: "The plalntiff In such 
proceeding in the forelgn state is able to sue out the attachaient and attach 
the debt due from the gamishee to his [the gamishee's] créditer, because of 
the fact that the plaintiffl is really in such proceeding a représentative of 
the créditer of the gamishee; and, therefore, if suoh créditer himself had 
the right to commence suit to recover the debt In the forelgn state, his rep- 
résentative has the same rlght, as representing him, and may garnish or at- 
tach the debt, provided the municipal law of the state where the attachment 
was sued out permits it." 

But it Is said that a forelgn corporation, though it may not be suable In a 
certain jurisdlctlon because not doing business therein, yet if it enters its ap- 
pear.ince to a suit therein wlthout ralsing the question of jurisdlctlon, the 
suit is thereafter maintalnable against it, and that In thls case the gamishee, 
before any question of jurisdiction was raised, flled Its answer as such wlth- 
out ralsing the question, and therefore it was not open to the défendant 
thereafter to ralse it. Both propositions are tnie, but the conclusion does not 
follow therefrom. Though the gamishee had the right to walve the ques- 
tion of jurisdlctlon so far as it was concerned, It had no right to walve it 
so far as défendant was concerned. A garnlshee has no power to confer 
jurisdiction on a court, so far as the défendant is concerned, to subject its 
indebtedness to hlm to the payment of his indebtedness to another. A num- 
ber of authorltles are clted as to the right of a garnlshee to walve defective 
service, but they hâve no application hère. The garnlshee owes the défendant 
a duty, and that duty Is to give the défendant an opportunity to défend the 
action against him. This was recognlzed in the Balk Case. Mr. Justice Peck- 
ham there said: "It Is recognlzed as the duty of the garnlshee to give notice 
to his own créditer, If he would protect himself, so that the créditer may 
hâve the opportunity to défend himself against the claim of the person tak- 
Ing out the attachment." Amongst the défenses that a défendant has the 
right te assert in the suit against him Is that the court has no jurisdiction of 
the suit, and a gamishee has no rlght te take thls défense from his créditer, 
when sued in a forelgn jurisdlctlon, any more than any other défense. 

Something Is said In the brlef as to the défendant having entered his appear- 
ance generally. I cannot make thls out. He has made four separate and dis- 
tinct motions — ^more than there was any necesslty for — and he has urged 
every possible ground In support of them. But as to ail of them he entered 
his appearance specially to ralse the question ef jurisdiction, and the basis 
of ail his motions is that the court is without jurisdiction to proceed against 
him. 

I am therefore constralned te sustain the motion to quash the attachment» 
and retums thereon, and to dlsmlss the suit 



SCOTT et al. v. ABBOTT. 

(Circuit Court of Appeals, Eighth Circuit. March 27, 1908.) 

No. 2,607. 

1. OOBPOBATIONS— IHOKKABB OF CAPITAL STOCK— VAI,IDITT—"PIOTITIOUS." 

Const. Mo. art. 12, § 8 (Anu. St. 1906, p. 304), ordalns that "no corpora- 
tion shall issue stock • * • except for money paid, labor done or 
preperty actually received; and the flctltlous increase ef stock * » » 
shall be veid." Rev. St. Me. 1899, 5 962 (Ann. St. 1906, p. 860), re-enacts 
Buch prohibition. Section 1327 (Ann. St. 1906, p. 1071) provides that "any 
corporation Increaslng its capital stock shall before the same shall take 
effect cause to be pald up of such increase ♦ * • net less than flfty 
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per cent.." and section 1ÎÎ29 (Ann. St. 1906, p. 1072) requires the Increase 
to be anthorized by tbe stockholders, and a verifled and acknowledged 
statement by the offleers to be œade, recorded, and furnished to the Sec- 
retary of State, settlng forth the action of the stockholders, the présent 
capital stock, the assets and llablUtles of the corporation, the amount to 
whlch the capital is to be Increased, and the percentage of such increase 
that has been actually pald up in lawful money, and tbat It Is In the 
custody of the board of dlrectors, whereupon the Secretary of State shall 
Issue a certificate that the corporation has complied wlth the law and show- 
Ing the amount to which its capital stock has been Increased. A corporation 
duly voted to increase Its capital, a statement In due form was executed, 
stating that ail of the increased capital had been pald up, and was In 
the custody of the dlrectors, and the Secretary issued the requlred cer- 
tificate. No part of the increased stock had in fact been pald for, and 
the statemenl was also false as to the corporatlon's assets and llabllltles, 
but It afterward issued and sold a large part of such stock receiving 
payment therefor. Held, that the statement was one of the détails re- 
qulred for obtaining the certificate, and its truthfulness was not funda- 
mental to the valldlty of the stock ; that, the corporation havlng reeelv- 
ed payment for it in money, which was the substantial requlrement, It 
was not "flctltious and vold" under the constitutional provision. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 3, p. 
2754.] 
2. Bankbuptcy— Claims Asainbt Estate— Estoppel to Assert. 

Any person becoming a créditer of a corporation has a right to rely 
on the securlty afforded by the money paid by the stockholders for Its 
capital stock; and although stoclcholders niay hâve been Induced to be- 
come such by false and fraudulent représentations made by Its offleers, 
which would entitle them to rescind their contraets and recover the mon- 
ey paid for such stock aB between them and the corporation, whero they 
hâve remalned stockholders and reeelved dividende for some years, 
during whlch the corporation has contracted Indebtedness, they cannot 
exercise such right of rescission as agalnst Its creditors after it has be- 
come a bankrupt, and share as creditors in Its estate. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri. 

The aippellants, who by consent and on one record prosecute Joint appeals 
to this court, were separate holders of preferred stock In the Tennent Shoe 
Company, a manufacturlng and business corporation, orgahized under and 
pursuant to the gênerai laws of the state of Missouri. The shoe company 
originally had a capital stock of $400,000. It undertook to comply wlth the 
provisions of the statutes of Missouri to increase its capital stock to $800,000, 
and to make $300,000 thereof preferred stock and $100,000 common stock. 
At a meeting of the stockholders called for the purpose, pursuant to the 
provisions of section 1329, Rev. St. Mo. 1899 (Ann. St. 1906, p. 1072), a resolu- 
tion was adopted providing for the Increase. Subsequently a statement of the 
proceedings of the meeting, showlng compllance wlth the provisions of the 
statute, was duly signed, verifled, acknowledged, and recorded In the record- 
er's office of the city of St Louis, as requlred by law, and a certlfled copy of 
the same was flled In the office of the Secretary of State on December 28, 
1903. Upon that day a certificate was Issued by the Secretary of State, to 
the effect that the corporation had complied wlth the law for the increase of 
Its capital stock, and that the same had been Increased to the extent of 
$400,000 ; $300,000 preferred, and $100,000 common stock. The Instrument so 
recorded and flled contalned the statement that the amount of capital stock 
of the Company paid up was $400,000, that the amount of assets of the com- 
pany was $1,387,066.82, that the amount of Its llabllltles was $501,460.99; 
that the amount to whlch the capital stock was Increased was $800,000, and 
that ail said Increase of capital stock had been actually pald up In lawful 
money of the United States, and was In the hands of the board of dlrectors 
of the Company. Cotemporaneously wlth securlng thls certificate the offleers 
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of the Company arrangea with the Little & Hays Investment Company of St. 
Louis for the sale of the preferred stock, and placed In thelr hands. at the 
time, a written statement, over the signature of the corporation by its prési- 
dent, John H. Tennent, to the efCect that $300,000 of preferred stock had just 
been issued in strict conformlty wlth the laws of Missouri ; that ail the com- 
mon and part of the preferred stock was owned by the offlcers and dlreetors 
of the Company ; that the total net camings availaWe for annual dividends 
would not be less than five times the amount required for dividends on the 
preferred stock. They also gave the Investment company a written statement, 
falsely setting forth in détail the assets and liabilitles of the company, and 
that It had recelved pald subscrlptions to its Increased capital stock amount- 
ing to $400,000, whlch made its capital and surplus $885,605.83. Those state- 
ments, together with others of similar character, were delivered to the in- 
vestment company for the purpose of havlng them eihibited to the public, to 
bring about sales of the preferred stock. The Investment company, maklng 
use of them for the Intended purpose, in the course of a year sold some over 
2,000 shares of the stock, accounted to the shoe company for about 90 per 
cent thereof, and retained the balance as its commission. The appellants, 
Scott, Martin, and Gauss, were among the purchasers. The shoe company, 
through sales made by the Investment company and others, making use of 
the same statements, realized about $300,000 from the total sales of ail stock. 
Soon after receiving the certiflcate of increase the shoe company commenced 
paying quarterly dividends on the preferred stock so sold, at the rate of 7 
per cent, per annum, and continued so doing during the years 1904 and 1905. 
the last payment being made on January 1, 1906. In January, 1906, an exam- 
ination of the books of the shoe company was made at the instance of the 
preferred stoekholders, and disclosed the fact that the company was Insolvent, 
and had been so for years, and was so when its capital stock was increased : 
that the statements made by the company to secure the increase of capital and 
otherwise to Influence purchasers were false and fraudulent, and that the évi- 
dence of thelr falsity had been concealed from the stoekholders and public by 
the président of the shoe company. It further turned out that the increased 
stock had not been subscribed or pald for at the tlrae the statement was made 
for securing the increase, and never had been pald for, except as the invest- 
ment company and others sold the same and turned over the proeeeds to the 
shoe company. The appellants bought thelr stock upon the faith of the rep- 
résentations made In the statements so made and uttered by the shœ com- 
pany and repeated by the investment company. Investigation into the afCairs 
of the company proceeded during the months of January and part of February 
when, upon the advice of counsel, the appellants répudia ted their contract of 
purchase, and tendered back the stock and dividends which they had recelved 
from the shoe company. About that tlme, on February 10, 1906, a pétition in 
bankruptcy was flled against the shoe company, which was afterwards confess- 
ed by the company, and an adjudication followed on March 2, 1906. Appel- 
lants undertook to prove claims against the estate in bankruptcy for the 
amount of money paid by them, respectively, for their preferred stock less 
suoh dividends as they had recelved thereon. Thelr claims were dlsallowed 
by the référée, and hls action was approved by the district court on proper 
prœeedings brlnglng it there for revlew. The présent appeal challenges the 
rulings so made. 

Joseph S. Laurie and Frederick N. Judson (John F. Green, on the 

brief), for appellants. 

B. Schnurmachcr and Lee W. Grant (Léo Rassieur, on the brief), 
for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge (after stating the facts as above). Appel- 
lants claimed below, and now claim hère, that they are entitled to 
prove their claims against the estate of the shoe company in bankrupt- 
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cy, fortwo reasons: First, because the issue of preferred stock, of 
which they acquired a part, was fictitious and void, in that it was 
ncver subscribed or paid for, as required by the Constitution and 
statutes of Missouri, and consequently they never sustained the re- 
lation of stockholders to the company, but that of creditors to the 
extent of the money paid for their stock; second, because they were 
induced to purchase the same by false and fraudulent représentations 
made by the corporation and its agents, and repudiated and rescind- 
ed their contracts of purchase upon discovering the fraud practiced 
upon them. We will consider thèse two propositions in the order in 
which they are stated. 

Article 12, § 8, of the Constitution of Missouri (Ann. St. 1906, p. 
304), ordains that: 

"No corporation shall issue stock or bonds except for money paid, labor 
done or property actually received ; and tlie fictitious increase of stock or 
indebtedness shall be vold. The stock and bonded Indebtedness of corporations 
shall not be increased, except in pursuance of the gênerai law, nor wlthout the 
consent of the persons holding the larger amount in value of the stock flrst 
obtalned at a meeting called for the puiT)ose, flrst giving sixty days' public 
notice, as may be provlded by law." 

The pertinent statutes enacted to carry this constitutional provision 
into eiïect are sections 962, 1327, and 1329 of the Revised Statutes of 
Missouri 1899 (Ann. St. 1906, pp. 860, 1071, 1073). Section 962 is 
a re-enactment of the constitutional proliibition providing that the 
shares of stock or bonds arising from an increase thereof shall only 
be disposed of "for money paid, labor done or money or property 
actually received," and that "ail fictitious issues or increase of stock 
or of bonds shall be void." Section 1327, relating especially to "man- 
ufacturing and business companies," provides that : 

"Any corporation increasing Its capital stock shall before the same shall 
take efCect, cause to be paid up of such increase of capital stock not less than 
flfty per cent, in lawful money of the United States." 

Section 1329 makes provision for holding a meeting and taking 
the vote of stockholders on a proposition to increase or diminish the 
amount of capital stock, and provides that : 

"A stateœent of the proceedings showing a compUance wlth the provisions 
of this article, the amount of capital actually paid In ♦ ♦ • the whole 
amount of assets and liabilities of the corporation, and the amount to which 
the capital stock shall be Increased or diminished. shall be made out, signed 
and verifled by the affidavlt of the chairman, and be counterslgned by the 
secretary ; and such statement shall be acknowledged by the chairman, and 
recorded, as provlded in section 1313, and a certified copy of such recorded in- 
strument shall be filed in the office of the Secretary of State, who shall there- 
upon issue a certificate that such corporation bas complied wlth the law made 
and provided for the increase or decrease of capital stock, as the case may 
be, and the amount to which such capital stock is increased or decreased ; and 
such certificate shall be taken in ail courts of this state as évidence of such 
increase or decrease of stock ; and thereupon the capital stock of such corpo- 
ration shall be increasod or diminished to the amount speclfled In such cer- 
tificate: • • • Provlded, that In case of Increase of capital stock, the 
statement above provided for shall set out the percentage of the Increase 
that bas been actually paid up in lawful money of the United States, and tjtiat 
It i» in the custody of the board of directors." 



SCOTT V. ABBOTT. 577 

1. The first contention of appellants is that the preferred stock was 
•void ab initio; that money paid for it was without considération, and 
is held by the corporation as money had and received, for the use of the 
depositor. It is not claimed that the shoe company, in its proceedingj 
to effect the increase, failed to comply with any of the formai require- 
ments of the statute. Neither is it claimed that the certificate of the 
Secretary of State evidencing such compliance and sanctioning the 
increase of stock is in any respect informai or incomplète; but it is 
claimed that the shoe company falsely stated, in its statement pro- 
vided for by section 1329, that its proposed increased stock "had been 
actually paid up in lawful money of the United States, and was in the 
hands of its board of directors"; whereas, in truth and in fact, none 
of it had then been either subscribed or paid for. For this reason 
it is claimed the issue was fictitious and void, within the meaning of 
the Constitution and statutes of Missouri. It must be conceded, we 
think, from the proof before us that the statement so made was false. 
No part of the increase had actually been subscribed or paid for, and 
the excessive assets over liabilities as shown in the statement, which 
might hâve afiforded the basis of an increase for the purpose of capital- 
izing the surplus, was fictitious, and did not exist in fact. 

Does the fact that the authorized preferred stock had not been sub- 
scribed or paid for before the statement was made and the certificate 
of conformity was issued by the Secretary of State render the whole 
issue fictitious and void? As we interpret the statutes of Missouri 
on the subject of increasing the capital stock of an existing corpora- 
tion, a scheme is provided by which such increase may be authorized, 
and thereby a subject of sale created. It is only after the increase is 
authorized that a company can hâve any increased stock to offer for 
subscription and sale. The Constitution of the state makes little référ- 
ence to the method of authorizing or increasing capital stock. It pro- 
vides merely that it shall not be increased, except pursuant to gênerai 
law, with the consent of persons holding a majority in value of the 
stock, and after sixty days' notice, as may be provided by law. The 
important prohibition relates to the use to be made of the stock after 
it is authorized. It ordains that "no corporation shall issue stock 
* * * except for money paid, labor done or property actually re- 
ceived and ail fictitious increases of stock * * * shall be void." 
The word "issue" hère employed is obviously used in its ordinary com- 
mercial or financial sensé, meaning "to émit," "put into circulation," 
or "dispose of securities" already authorized and prepared for disposi- 
tion. Black's Law Dictionary ; Century Dictionary ; Folks v. Yost, 54 
Mo. App. 55, 59. The word "fictitious" employed in the Constitution 
is found in immédiate connection with the prior provision relating 
to the issue of stock, and by the most natural and familiar rule of 
construction ought to be construed in connection with it; and as so 
construed, it means, in our opinion, that ail increases of capital stock 
which are not issued for money paid, labor done, or property actually 
received are fictitious and void. The record discloses that the shoe 
company disposed of or put into circulation much, if not ail, of its 
increased stock. Such disposition, in our opinion, amounted to the 
issue of the stock within the contemplation of the constitutional pro- 
lôO F.— 37 
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vision. The shoe company received in actual money the substantial 
sum of about 90 cents on the dollar per share for ail of its preferred 
stock, sold by or on its account, and this, of course, includes that sold 
to the appellants in this case. In view of this fact it cannot be success- 
fully claimed that the stock so issued — that is, put into circulation or 
disposed of — was fictitious within the meaning of the Constitution of 
Missouri or the re-enactment of its provisions in section 963. This 
conclusion is supported by the foUowing authorities : Memphis, etc., 
Railroad v. Dow, 120 U. S. 287, 7 Sup. Ct. 482, 30 L. Ed. 595 ; Sioux 
City, O. & W. R. Co. v. Manhattan Trust Co., 34 C. C. A. 431, 92 
Fed. 428 ; William Firth Co. v. South Carolina Loan & Trust Co., 59 
C. C. A. 73, 122 Fed. 569 ; Van Cleve v. Berkey, 143 Mo. 109, 44 S. 
W. 743, 42 L. R. A. 593 ; State ex inf . Attorney General v. Hogan, 
163 Mo. 43, 63 S. W. 378; Rumsey Mfg. Co. v. Kaime, 173 Mo. 551, 
73 S. W. 470 ; Peoria & Springfield R. R. Co. v. Thompson, 103 111. 
187; Stein v. Howard, 65 Cal. 616, 4 Pac. 662. 

Not only so, but section 1327, Rev. St., affords very persuasive évi- 
dence of the correctness of the foregoing conclusion. It provides, not 
that 50 per cent, at least of the increase must be paid for before the 
statement is made to secure its authorization, but before the increase 
"shall take effect." This phraseology seems to assume the completion 
of proceedings to secure an increase of stock before payment is re- 
quired ; and wisely provides that it shall not take effect as a recognized 
addition to the capital stock or increased liability of a corporation un- 
til it is at least half paid up. As further support to the conclusion 
reached attention is called to the fact that there is no statutory provi- 
sion for making any preliminary subscription to increased stock like 
that made by section 1327 Rev. St. (supra), with référence to the orig- 
inal stock of a manufacturing and business corporation. That statute 
is in pari materia with the one under considération, and may properly 
be considered in ascertaining the législative intent. 

2. In apparent conformity with the provision of section 1329, Rev. 
St. Mo. 1899, the recorded statement made by the officers of the shoe 
company set forth "that ail of the increase of capital stock had been 
actually paid up in lawful money of the United States, and was in 
the hands of the board of directors of the company." This last state- 
ment was doubtless false in fact. None of it had then been sold, 
and no proceeds of sales were then in the hands of the board of di- 
rectors. But the statement as a whole was correct in form, and 
set forth facts which justiiied the Secretary of State in issuing the 
certificate. He acted upon it, and issued the certificate of compli- 
ance, which opérâtes under the laws of Missouri as an officiai déclara- 
tion of a lawful increase of stock. The statement cannot now be 
assailed on the ground of its falsity in the particular just mentioned. 
Assuming that a statement on the subject falsified was one of the 
détails required by law for securing a certificate of increase, its truth- 
fulness was not fundamental to the validity of the increase. We hâve 
already seen that the stock was paid for when it was actually issued. 
The failure to hâve 50 per cent, or more of the increased capital 
actually paid for, and that amount of money actually in the custody 
of the board of directors before the required statement was executed 
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by the ofRcers of the company, was, at worst, an irregularity in the 
method of paying up the increase. The subséquent sale of the stock 
by the shoe company and receipt by it of its fair and reasonable 
value were the substantial things. The appellants cannot in this 
collatéral way challenge the regularity of the proceedings, or truth- 
fulness of the statement of facts which resulted in the certificate is- 
sued by the Secretary of State. Otherwise any other stockholders 
could do the same thing, and the entire issue of stock would be sub- 
ject to innumerable and constant attacks. In this way corporate en- 
terprises would be ruinously harassed and embarrassed. The success 
of business, the stability of values, and an obvions wise public policy 
demanded some arbiter. The statute provided this arbiter in the 
Secretary of State, and made his décision, expressed in his certificate 
of compliance, conclusive as to ail persons, except the state itself, of 
the validity of the issue. First National Bank v. Rockefeller, 195 
Mo. 15, 93 S. W. 761; Chubb v. Upton, 95 U. S. 665, 24 L. Ed. 
523; Handley v. Stutz, 139 U. S. 430, 11 Sup. Ct. 530, 35 L. Ed. 
227, and cases cited. . 

3. Do the false and fraudulent statements made by the shoe com- 
pany and its agents warrant the attempted rescission by appellants of 
their contracts of purchase? There is some différence in the facts 
attending the purchase of stock by the three appellants. Scott ac- 
quired his directly from the shoe company, in reliance, however, 
upon one of the false statements furnished the investment company 
by the shoe company. Gauss and Martin purchased theirs directly 
from the investment company. But in the view we take of this case 
thèse différences are immaterial. Much évidence appears to hâve 
been taken and considérable attention was given below to the ques- 
tion whether the investment company originally purchased the stock 
from the shoe company, or whether it acted as its agent in disposing 
of it. This question was not answered by the référée or the court 
below, and in our opinion does not require détermination by us. 
Whether the investment company sold it as owner or agent, it made 
use of the false statements purporting to show the true financial con- 
dition of the shoe company, which had been furnished to it by the 
shoe company for that purpose. The latter company, when it placed 
thèse false statements in the hands of the investment company, knew 
they were false, and intended they should be used to induce pur- 
chasers to buy its stock. In other words, it knew that the statements 
were adapted to deceive and were to be employed for that purpose. 
In such circumstances the law reinforces the plain moral obligation, 
and holds the maker of them liable to persons deceived by them. 
City Bank of Columbus v. Phillips, 22 Mo. 85, 64 Am. Dec. 254; 
Clark V. Edgar, 84 Mo. 106, 54 Am. Rep. 84; Holmes v. Harrington, 
20 Mo. App. 661; Gries v. Blackman, 30 Mo. App. 2; Bank v. Lanier, 
11 Wall. 369, 378, 20 L. Ed. 172; Windram v. French, 151 Mass. 
547, 24 N. E. 914, 8 L. R. A. 750; Peterson v. People's Building, 
Loan & Savings Ass'n, 134 Mich. 573, 83 N. W. 606 ; Cazeaux v. 
Mali, 25 Barb. (N. Y.) 578, 583 ; Williams v. Wood, 14 Wend. (N. Y.) 
127 ; 1 Cook on Corporations (5th Ed.) § 144. 

4. The record shows that at least $275,000 of the présent indebted- 
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ness of the shoe company was contracted after ail the stock novv in 
question had been purchased by the appellants. It also shows that 
the shoe company represented generally to the public and to persons 
from whom it sought crédit (amongst other things already referred 
to) that it had a capital stock, fully paid up, of $800,000, of which 
$500,000 was common, and $300,000 was preferred stock. It made 
statements to the same effect to R. G. Dun & Co., a widely known 
commercial agency, and in addition thereto it stated that $400,000 
of new money had been paid into the company as a resuit of the in- 
crease of its stock. Similar statements were made to banks of the 
city of St. Louis for the purpose of securing loans of money; and, 
as a resuit, large loans were actually made to the shoe company, many 
of which are still due and will never be paid, except in so far as the 
dividends which may be declared in the bankruptcy proceeding may 
do so. Thèse dividends will be small. The record shows that claims 
amounting to $633,439.97, exclusive of claims Hke those we are now 
considering, hâve been allowed against the estate, and that the assets 
amount to only about $330,000. It thus appears as a fact proved in 
this case that creditors dealt largely with the shoe company, and made 
loans of money to it, after the increase of its stock, in reliance upon 
the fact and validity of that increase. Indeed, if it had not been prov- 
ed, the law would indulge the presumption that crédit was given to 
the shoe company in reliance upon its increased capital. Palmer v. 
Bank of Zumbrota, 73 Minn. 266, 75 N. W. 380. The record fur- 
ther discloses that dividends on the preferred stock were paid quarter- 
ly by the shoe company, at the rate of 7 per cent, per annum, and that 
each of the appellants received the regular dividends on his holdings 
from the time of their purchase until and including January 1, 1906. 
Each of them received from four to eight quarterly dividends on their 
stock, dépendent upon the time when they, respectively, made their 
purchases. 

From the foregoing summary of the main and essential facts we 
find ourselves confronted with the following question of law : Wheth- 
er persons who hâve been induced by false statements of the officers 
of a corporation to innocently purchase some of its preferred stock, 
and who for a year or more hâve accepted dividends declared quarter- 
ly upon the stock purchased by them, may, after discovering the falsity 
of the statements made, and after a state of insolvency and actual 
bankruptcy of the corporation has supervened, repudiate their pur- 
chases, and participate in the assets of the insolvent estate pro rata 
with gênerai creditors who innocently contracted their debts on the 
strength of the validity of the increase of stock and of the additional 
resources which appellants and others similarly situated bave reason- 
ably caused them to believe the corporation possessed? Ordinarily 
it is true that any person who has been deceived by false and material 
statements of another into making a contract with him may, by timely 
action and observance of other équitable principles, rescind the same 
and recover back money paid in its performance. And this is ordi- 
narily true when individuals make contracts with corporations. The 
executive officers of the corporations, acting within the scope of their 
gênerai authority, may so misrepresent material facts as to entitle per- 
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sons dealing with them to rescind their contracts. But is there noth- 
ing in the présent case which differentiates it from such cases? Ap- 
pellants hâve admittedly been for some time and now are prima facie 
stockholders of the shoe company, and nothing elsc. They hâve from 
the beginning allowed themselves to be held eut as such. The rcal 
party against which they are seeking relief is the body of gênerai 
creditors of their corporation. Whatever relief may be granted to 
them in this case will reduce the percentage which the gênerai cred- 
itors will ultimately realize upon their claims. Although a cor- 
poration is in law treated as an entity separate from its compo- 
nent stockholders, the latter are, in substance, ail there is to a 
corporation. They, by their duly chosen agents conduct ail its 
business. They enjoy the net earnings which is the final object and 
purpose of a manufacturing and business corporation. They own ail 
the assets, but own the same subject to a well-recognized prior 
right of creditors thereto. 

In Sawyer v. Hoag, 17 Wall. 610, 623, 21 L. Ed. 731, Mr. Justice 
Miller, speaking for the Suprême Court on the relation of a corpora- 
tion to its stockholders, uses the following language: 

"It is very true that by the power of the Législature there is created in ail 
acts of incorporation a légal entity, which can contract with its shareholders 
in the ordinary transactions of business as with other persons. * • * But, 
after ail, thls artificlal body is but the représentative of its stociiholders, and 
exists malniy for their benefit, and Is governed and controlled by them through 
the officers whom they eleet. And the interest and power of légal eontrol of 
each shareholder Is in exact proportion to the amount of hls stock. It is, 
therefore, but just that when the interest of the public or of strangers deal- 
ing with this corporation is to be affeeted by any transaction between the 
stockholders who own the corporation and the corporation Itself, such trans- 
action should be subject to rlgld scrutiny, and if found to be Infected with 
anything unfair towards such thlrd person, calculated to injure him, or de- 
eigned Intentionally and Inequitably to screen the stockholder from ioss at 
the expense of the gênerai créditer, it should be disregarded or annujled so 
far as it may inequitably afCect him." 

In Sanger v. Upton, Assignée, 91 U. S. 56, 60, 23 L. Ed. 220, Mr. 
Justice Swayne, speaking for the Suprême Court on the same subject, 
said: 

"The capital stock of an incorporated company Is a fund set apart for the 
payment of its debts. It Is a substitute for the personal UablUty which sub- 
sista in private copartnersblps. When debts are incurred, a contract arlse» 
with the creditors that it shall not be withdrawn or applled, otherwise than 
upon their demands, untll such demanda are satisfied. The creditors hâve a 
lien upon It In equlty." 

In Hawkins v. Glenn, 131 U. S. 319, 329, 9 Sup. Ct. 739, 742, 33 
L. Ed. 184, Mr. Chief Justice Fuller, speaking for the court, said : 

"A stockholder is so far an intégral part of the corporation that, in the view 
of the law, he is privy to the proceedings touchliig the body of which he is a 
member." 

See, also, to the same gênerai effect, the following cases: Glenn 
v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867, 34 L. Ed. 262 ; Fogg v. 
Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 L. Ed. 104; HoUins v. 
Brierfield Coal & Iron Co., 150 U. S. 371 ; 14 Sup. Ct. 127, 37 L,. 
Ed. 1113. 
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From the prînciples just enunciated it foUows that any persons 
loaning money to a corporation, or otherwise becoming its creditor, 
may do so in reliance upon the protection and security which the 
money invested by the shareholders in the capital stock of the Com- 
pany affords them. This is net only theoretically true, but common 
expérience teaches that it is practically true also. It is a common 
thing for corporations of the présent day to advertise the amount of 
their capital and surplus as a ground of confidence in them. Money 
is deposited in banks largely on the assurance which the capital and 
surplus affords, and banks, on the other hand, as well as others, loan 
their funds to corporate borrowers largely on the strength of their 
advertised capital. Accordingly, when the banks and others, who now 
occupy the position of gênerai creditors of the estate of the bank- 
rupt shoe company, loaned their money to the latter company, the}' 
vvere at liberty to regard, and did regard, the advertised paid-up cap- 
ital, consisting in part, at least, of $300,000, resulting from the sale of 
the increased stock in question, as an actual existing fund available 
to them for the satisfaction of their debts before the stockholders had 
any right to appropriate it ; and the stockholders of the shoe company, 
including appellants, invested their money in its stock in full récogni- 
tion of the law and presumably of the fact that others might deal with 
the company and become its creditors on the strength of the capital 
contributed by them. There is no différence between the holders 
of preferred and common stock in the respects just alluded to. The 
rights of the former as against creditors are in no respect différent 
from those of the latter. The owners of preferred stock generally 
hâve certain rights of precedence over the owners of common stock 
in dividends and final distribution of assets; but the rights of both 
are alike subordinate to those of creditors. 

In view of the foregoing facts and principles the rights of the 
innocent gênerai creditors are superior to those of the deceived stock- 
holders. It is a familiar, gênerai principal of law, as well as of morals, 
that when one of two innocent parties must suffer by the fraud of 
another, the one who has enabled such third party to commit the fraud 
ought to sustain the loss. United States Bank v. Bank of Georgia, 
10 Wheat. 333, 344, 6 L. Ed. 334 ; Friedlander v. Texas, etc., Ry. Co., 
130 U. S. 416, 4S5, 9 Sup. Ct. 570, 32 h. Ed. 991 ; Rice v. Groff- 
mann. 56 Mo. 434, 437; International Bank v. German Bank, 71 Mo. 
183, 197, 36 Am. Rep. 468 ; Smith v. Armour Packing Co. (G. C. A.) 
158 Fed. 86 ; Chapman v. Rose, 56 N. Y. 137, 141, 15 Am. Rep. 401 ; 
Scanlon-Gipson Lumber Co. v. Germania Bank, 90 Minn. 479, 488, 97 
N. W. 380. Référence may also be made to 16 Cyc. p. 703, for a state- 
ment of the rule and collection of many cases in which it has been 
recognized and followed. Applying this rule to the facts of the présent 
case, there seems to be no escape from the conclusion that the pur- 
chasers of the preferred stock in question largely contributed to the 
ability of the shoe company and its officers to occasion loss to its gên- 
erai creditors. Within the limitation of the rule made appropriate by 
the peculiar facts of the case of Western Union Telegraph Co. v. 
Schriver, 72 C. C. A. 596, 141 Fed. 538, 4 L. R. A. (N. S.) 678, the 
sanie resuit would follow. The stockholders gave their agents, the 
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ofïicers of the corporation, the opportunity, and endowed them with 
power "to advertise and hold out to the public, as an inducement to 
extend crédit to their company, the fact that their new stock had been 
sold, and that the proceeds thereof had been paid in ; and the stock- 
holders, including appellants, had reason to believe and must be held 
to hâve known that their agents, in the usual course of business, 
would avail themselves of their opportunity and exercise their power 
accordingly. Under any possible view of the case the appellants are 
estopped from asserting their claims against the right of the gênerai 
creditors who acted to their préjudice upon the représentations made 
by the agents of appellants and the other stockholders. 

5. The Suprême Court of the United States, in the case of Scott 
V. Deweese, 181 U. S. 202, 21 Sup. Ct. 585, 45 L. Ed. 822, consid- 
ered the double Uability of stockholders in national banks, provided 
for by section 5151 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3465), and in that case a question arose, much like that now before 
us, touching the effect of false statements and false représentations 
made by the officers of the bank. It was there said by Mr. Justice 
Harlan, speaking for the court (page 213 of 181 U. S., page 589 of 
21 Sup. Ct. [45L. Ed. 822]): 

"If the subscrlber became a shareholder in conséquence of frauds practlced 
upon him by others, whether they be officers of the bank or offices of the gov- 
ernment, he must look to them for such redress as the law authorizes, and is 
estopped, ais against creditors, to deny that he Is a shareholder, within the 
meaning of section 5151, if at the time the rights of creditors accrued he oc- 
cupied and was accorded the rights appertaining to that position." 

We fînd in the présent case ail the éléments upon the assumption 
of which Mr. Justice Harlan made the observation just quoted. The 
appellants, at the time the rights of most, if not ail, of the gênerai 
creditors of the shoe company accrued, occupied the position of share- 
holders, and were accorded rights as such, including the right, which 
was frequently exercised, of sharing in the supposed net earnings of 
the company in the form of dividends. 

In the Scott Case the Suprême Court had under considération many 
phases of the relation of stockholders to national banks and to their 
creditors, both before and at the time of the failure of the bank, and 
the case contains an instructive considération of the gênerai subject, 
as well as a review of prior authorities on the same and kindred 
questions. While it is there assumed, without commitment, however, 
that a stockholder may, by proper proceedings, instituted in good 
faith and in due time before the suspension of a bank, secure a re- 
scission of his contract of subscription for fraud practiced upon him 
by the officers, yet the case afïords direct authority for what we deem 
to be a just and practical gênerai rule: That when one has for a 
considérable period of time prior to the failure of a corporation oc- 
cupied the position of one of its stockholders, and exercised and en- 
joyed the rights, privilèges, and fruits of that relation, including the 
chance of enhanced value of his holdings, when fortune frowns, and 
the chances turn against him, it is too late to assert, as against cred- 
itors of the corporation, the right to rescind his contract of stock 
subscription on the ground of false représentations after a state of 
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insolvency has supervened, and after proceedings to wind up the cor- 
poration for the benefit of creditors hâve been or are about to be in- 
stituted. 

A case involving the foregoing éléments inevitably discloses such 
want of diligence, such delay or inactivity, or such counter-equities 
in favor of creditors as within well-recognized principles precludes 
resort to a court of equity for redress by a defrauded stockholder. 
The rule just announced has not been established without opposition 
and vigorous dissent, but we think it is now so firmly fixed as to 
command gênerai obédience. This appears, not only by the Scott 
Case already considered, but by the following cases: Newton Nat. 
Bank v. Newbegin, 20 C. C. A. 339, 74 Fed. 135, 33 L- R. A. 727 ; 
Scott V. Latimer, 33 C. C. A. 1, 89 Fed. 843 ; Lantry v. Wallace, 18S 
U. S. 536, 21 Sup. Ct. 87/8, 45 L. Ed. 1218; Ib., 38 C. C. A. 510, 97 
Fed. 865 ; Hood v. Wallace, 182 U. S. 555, 21 Sup. Ct. 885, 45 L. 
Ed. 1227; Wallace v. Hood (C. C.) 89 Fed. 11. 

Leamed counsel for appellants hâve called our attention to many 
cases, ail of which hâve been carefully considered. Some of them 
hâve fallen by the way in the progress of the development of the rule 
just announced. Others being inconsistent with that rule, and with 
what we believe to be the doctrine of the Suprême Court, cannot re- 
ceive our approbation. 

Other minor questions were ably argued at the bar, but as they are 
unimportant in view of our conclusion on the more fundamental ques- 
tions already considered, we will not prolong this opinion by discussing 
them. 

The decree of the district court was for the right party, and it is 
accordingly affirmed. 



SHEPARD V. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit January 13, 1908.) 

No. 2,477. 

1. PosT Office— Offenses Aoainst Postal Laws— MArLiNO Mattee Relat- 

iNG TO Obscène Bocks— Indictment. 

In an Indictment under Rev. St. § 3893, as amended by Act Sept. 26, 1888, 
c. 1039, § 2, 25 Stat. 496 (U. S. Comp. St. 1901, p. 2658), an averment that 
défendant knowingly deposlted in a post office for mailing circulars givlng 
information how, where, of whom, and by what means obscène, lewd, and 
lasclvious books mlght be obtained, and that défendant unlawfully and 
knowlngly meant and intended thereby to give such Information is a suffl- 
cient averment that défendant knew the character and contents of snch 
circulars, and it is not necessary to set out the same, nor to further char- 
flcterize or describe the books referred to therein, than to aver that they 
are obscène, lewd, and lasclvious. 

[Ed. Note.^ — For cases in point, see Cent. Dig. vol. 40, Post Office, § 70. 

Nonmailable matter, see note to Timmons v. United States, 30 O. O. 
A. 79.] 

2, Same— Mailing of Pkohibitbd Matter— Depositino in Letteb Box. 

Under such an Indictment an averment that prohibited matter was de- 
poslted. in a post office is sustained by proof that it was deposlted in a 
letter box placed by the government for recelTlng mail, and was taken by 
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Its agents from such box to the post office, and there stamped and aent 
ont. 

8. Cbiminal Law— Evidence— Accomplices—Decot Lettebs. 

The writing of decoy letters by agents of the post office department to 
a persou suspected of vlolatlng the postal laws whlch induced such per- 
son to send unmallable matter In retum is legitimate, and does not make 
such agents parties to the offense so as to render their testlmony subject 
to the rule relating to accomplices. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 14, Criminal Lavr, 
S 1086.] 

4. SaME— INSTBUOTIONS— Reasonable Doubt. 

It Is the better practice to address instructions to the jury as a whole, 
and an instruction on the subject of reasonable doubt In a criminal case 
Is not erroneous because it is so addressed and not to each juror Indlvid- 
ually. 

5. Post Oîtice— Offenses Against Postal Laws— Indictment foe Mailing 

Prohibited Matter. 

An Indictment charging that a défendant deposited in the mails un- 
mallable matter includes the charge that he caused such matter to be de- 
posited, it being Immaterial whether he deposited It by his own hand or 
by an agent. 

6. Criminal Law— Writ of Beboe— Review—Instructions. 

The charge of a court cannot be revlewed except as to matters to which 
exception was taken. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 15, Criminal Law, 
§ 2656.] 

7. Post Office— Offenses Against Postal Laws— TeiaI/— Instructions. 

Instructions in a proseeution for deposlting prohibited matter In the 
mails considered, and held free from prejudicial error. 

In Error to the District Court of the United States for the District 
of Utah. 

Jesse B. Roote and Harrison O. Shepard (S. P. Armstrong, on the 
brief), for plaintifï in error. 

Hiram E. Booth, U. S. Dist. Atty. (William M. McCrea, Asst. U. S. 
Dist. Atty., on the brief), for the United States. 

Before SANBORN, and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintiff in error (for convenience 
hereinafter designated the défendant) was indicted under the act of 
Congress approved September 26, 1888, c. 1039, § 2, 25 Stat. 496 (U. 
S. Comp. St. 1901, p. 2658), for depositing in the mails letters, pamph- 
lets, etc., giving information where, how, of whom, and by what means 
obscène, lewd, and lascivious books, adapted for indécent and immoral 
use might be obtained. He was convicted on two counts, and sen- 
tenced to imprisonment in the Utah State Prison, at hard labor, 
for 13 months. As by the judgment the sentences imposed vvere to 
run concurrently, if either of the counts of the indictment is sufficient 
in law it will support the judgment. It is, therefore, unnecessary to 
set out and review both counts, and we sélect the second count for con- 
sidération, on which the défendant was found guilty. 

It charges that on or about the Ist day of June, 1905, in the state 
and district of Utah, the défendant received a letter addressed to the 
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Shepard Book Company, at Sait Lake City, Utah, of the follovving 
ténor : 

"Denver, Colo., May 30, 1905. 
"Shepard Book C!o., Sait Lake City, Utah— 

"Gentlemen: I believe you hâve a catalogue of erotlc books whleh you hâve 
for sale, and I wlsh you would send me one. If you hare on hand any books 
that are right and not listed In the catalogue, please advlse me concernlng 
them, and priées. 

"Yours truly, G. G. Latimer, Box 848." 

The indictment then charges: 

"That on the day and year flrst aforesaid the sald Richard B. Shepard then 
and there had In his possession and under his control a large number (the exact 
nurnber being to the grand Jurors unknown) of obscène, lewd and lascivlous 
books of an indécent character and Intended and adapted for an Indécent and 
immoral use, and that said Richard B. Shepard, in response to the sald letter, 
on the flrst day of June, one thousand nine hundred and flve, did then and 
there unlawfully, feloniously and knowlngly, deposit in the post office of the 
United States at Sait Lake City, Utah, for mailing and dellvery a written and 
typewrltten letter and notice, and three printed circulars, giving Information 
dlrectly and indirectly to one G. G. Latimer, and divers otber persons whose 
names are to the grand jurors unknown, and for that reason eannot be herein 
stated, how, where, of whom and by what means obscène, lewd, and lascivlous 
books of an Indeeedent character, and intended and adapted for an indécent 
and immoral use, might be obtained, which sald letter and notice and which 
three circulars were then and there nonmallable matter, and were then and 
there oontalned in an envelope bearing and havlng thereon the address and 
superscrlption followlng,' to wlt, 'G. G. Latimer, Box 848, Denver, Colo.,' and 
whleh said letter and notice Is of the followlng ténor: 

" 'Sait Lake City, Utah, U. S. A., e-1-05. 
" 'G. G. Latimer, Box 848, Denver, Colo.— 

" 'Dear Sir: In reply to yours of the 30th ult. would say that we send you 
our catalogue of erotic literature also our latest catalogue. Please return 
Catalogue No. 11 as it is a part of our file. Outside of what is listed in our 
catalogue, we bave two or three unexpurgated éditions of Boccacclo's De- 
cameron and a book entitled "The Amorous Adventures of a .Tapanese Gentle- 
man." If you are Interested in thèse we will describe to you. Thls isi ail 
we bave at présent. If you désire any particular books on this subject, we can 
procure for you anythlng In the Une. We Inclose you herewith catalogues of 
erotlc literature which we can furnlsh you at priées quoted in catalogue, you 
to pay duty if there is any. They are In Europe. If you désire any of them, 
remit us the amount and we will hâve them sent to you by prepald. Please 
return^ the catalogue Inelosed, also. 

" 'Yours, Shepard Book Company, Per .' 

"And the first of whleh said circulars consisted of sixteen (16) printed pages, 
and on the first and front page of which were printed the followlng words: 
'List of Rare and Curious Books,' and on which said page of said clrcular 
were written the words 'Please return' ; and the second of which said circulars 
consisted of four (4) printed pages, on the top of the flrst and front page of 
which were printed in red ink, the followlng words: 'Privately Printed Bng- 
lish Books,' and on which said page were written the foUoAving words: 'Please 
return' ; and the third of whleh said circulars consists of four (4) printed 
pages, on the top of the flrst and front page of which were printed the follow- 
ing words: 'Privately Issued Books,' and on which said page were written 
the words 'Please return' — and the grand jurors aforesaid, upon their oatha 
aforesaid. do further présent that, on the day and year aforesaid the said 
Richard B. Shepard when he so deposited said last-named letter and notice 
imd said three printed circulars in said post office, unlawfully, knowlngly, 
and feloniously meant and intended thereby to give notice, and did thereby 
give notice and information to the writer of the said flrst-uamed letter, viz., 
to said G. G. Latimer, and divers other persons whose names are to the g:rand 
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JTirors aforesald unknown. where, how, of whom, and by what means obscène, 
lewd, and lasclvious books of an indécent charaeter, and inteuded and adapted 
for an Indécent and immoral use, mlght be obtained, contrary," etc. 

The défendant both demurred to and filed motion to quash said 
count. The principal grounds of objection raised are: (1) It does 
not allège that the défendant knew any of the books in his posses- 
sion were obscène, lewd, or lascivious; (2) it does not -allège that 
when said letter, etc., was deposited in the post office the défendant 
knew that the letter or circulars had any référence to any obscène, 
lewd, or lascivious books, or that he knew either the contents of 
the letters or of the alleged circulars; (3) it is not alleged what 
books are referred to; (4) it is not alleged that any book, pamph- 
let, letter, or other publication referred to was obscène, lewd, lascivi- 
ous, or indécent; (5) it is not alleged that the circulars contained 
any référence to any obscène, lewd, or lascivious book, pamphlet, etc., 
of an immoral or indécent charaeter; (6) there was no sufficient 
description of any book respecting which the défendant gave informa- 
tion as to where the same might be obtained; and (7) it does not 
set out the charaeter and contents of said alleged book or books so 
that it can be seen whether the books are obscène, lewd, lascivious, or 
indécent. Other objections are but répétitions of the foregoing. 

Counsel for the défendant seem to hâve misconceived the provision 
of the statute on which this indictment was predicated. The statute 
déclares to be nonmailable, and inhibits the conveyance in the mails 
and delivery from any post office, or by any letter carrier, every ob- 
scène, lewd, or lascivious book, pamphlet, picture, paper, letter, writ- 
ing, print, or other publication of an indécent charaeter; also every 
article or thing designed or intended for the prévention of conception 
or procuring of abortion ; and also every article or thing intended or 
adapted for any indécent or immoral use. It then déclares that : 

"EH'ery wrltten or prlnted card, letter, circular, book, pamphlet, advertisement 
or notice of any klnd, glvlng Information, directly or Indirectly, where or how, 
or of whom, or by what means any of the herelnbefore mentioned matters, ar- 
ticles, or thlngs, may be obtained or made, whether sealed as flrst-class mat- 
ter or not, are hereby declared to be non-mailable matter, and shall not be 
eonveyed in the mails nor delivered from any post-office or by any letter-car- 
rier. 

"Any person who shall knowlngly deposlt, or cause to be deposited, for mail- 
ing or delivery, any thing declared by this section to be non-mallable matter, 
shall, for each and every offense, be flned upon conviction thereof not more 
than flve thousand dollars, or imprisoned at hard labor not more than flve 
years, or both, at the discrétion of the court." 

As shown from the foregoing transcript of the indictment, it is 
predicated of the provision inhibiting the use of the United States 
mails for giving information, directly or indirectly, where such arti- 
cle or thing adapted to such immoral use may be obtained. The under- 
lying purpose and design of this statute is to deny the use of the post 
office department, maintained by the government to promote the pubHc 
welfare, for the dissémination of that class of literature which, by 
reason qf its obscenity, lewdness, lasciviousness, or of a like indécent 
charaeter, is calculated "to déprave and corrupt those whose minds 
are open to such immoral influences, and into whose hands a publica- 
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tion of thîs sort may fall, and where it would suggest to the minds 
of the young of either sex, or even to persons of more advanced years, 
thoughts of the most impure and libidinous character." Rex v. Hick- 
lin, L. R. 3 Q. B. 360; United States v. Harmon (D. C.) 45 Fed. 417. 
The indictment in question, after setting out the letter addressed 
to the Shepard Book Company, which is alleged to hâve been received 
by the défendant, distinctly allèges that he then and there had in 
his possession and under his control a large number of obscène, lewd, 
and lascivious books of an indécent character, intended and adapted 
for an indécent and immoral use, and that in response to said letter 
he then and there unlawfully, feloniously, and knowingly, deposited 
in the post office at Sait Lake City, Utah, for mailing and delivery, 
a letter and notice, and printed circulars, giving information directly 
and indirectly to one G. G. Latimer, and divers other persons unknown, 
etc., how, where, of whom, and by what means such forbidden mat- 
ter might be obtained. The letter alleged to hâve been so mailed by 
him is then set out haec verba. In that letter he inclosed a catalogue 
of erotic literature, and advised the addressee that outside of the books 
listed in the catalogue he had some unexpurgated éditions of Boc- 
caccio's Decameron, and a book entitled "The Amorous Adventures 
of a Japanese Gentleman," and stating that if the addressee desired 
any particular books on such subject he could procure him anything 
in the line, stating that they are in Europe. The indictment further 
charges that when said Shepard deposited said last-named letter, no- 
tice, and printed circulars in said post office, he "unlawfully, knowingly, 
and feloniously meant and intended thereby to give notice, and did 
thereby give notice and information, to the writer of the first-named 
letter, viz., to said G. G. Latimer, and divers other persons whose 
names are to the grand jurors aforesaid unknown, where, how, of 
whom, and by what means obscène, lewd, and lascivious books of an 
indécent character, and intended and adapted for an indécent and im- 
moral use, might be obtained." When it is averred that the défendant 
knowingly deposited such matter in the post office for mailing and de- 
livery, giving information, etc., it certainly was an averment that he 
knew what the letter, circular, etc., were. If there was any uncertain- 
ty in this averment of knowledge of the contents, it is certainly sup- 
plied by the further distinct allégation that the défendant "unlawfully, 
knowingly, and feloniously meant and intended thereby to give no- 
tice, and did thereby give notice and information to the writer of the 
first-named letter, and divers other persons, * * * where, how, of 
whom, and by what means" the forbidden literature might be obtained. 
De Gignac v. United States, 113 Fed. 197, 53 C. C. A. 71 ; Swearingen 
v. United States, 161 U. S. 446, 16 Sup. Ct. 563, 40 L. Ed. 765. The 
indictment gives a sufficient description of the circulars or catalogues 
sent to enable the défendant to understand what books were referred 
to, and to sufficiently advise him in the préparation of his évidence to 
meet the issue. Section 1035, Rev. St. (U. S. Comp. St. 1901, p. 730), 
déclares that : 

"No indictment found and presented by a grand jury in any district or cir- 
cuit or other court of the United States shall be deemed Insufliclent, nor îshall 
the trial, Judgment, or other proceeding thereon be afiCected by reason of any 



SHEPARD V. UNITED STATES. 589 

ûefect or Imperfection in matter of form only, whlch shall not tend to the 
préjudice of the défendant." 

There is nothing on the face of this statute indicating any différence 
whether an indictment is attacked after conviction or in limine for 
any of the specified defects. The plain déclaration is that no indictment 
shall be deemed insufficient, or the trial, judgment, or other proceeding 
thereon be affected, by reason of any defect or imperfection in mat- 
ter of form only, which shall not tend to the préjudice of the défendant. 
The évident purpose and mind of Congress in enacting this statute 
was that regard should be had to substance rather than form in con- 
struing indictments. So, while the indictment must, with intelligible, 
identifying description, afïirmatively charge the substantive statutory 
offense, leaving nothing to mère inference, the trend of modem dé- 
cisions in the fédéral courts is that the indictment is sufficiently ex- 
plicit if it advise the accused, in advance of the trial, of the nature and 
character of the offense he may come to meet. Accordingly, Mr. Jus- 
tice Harlan, in Rosen v. United States, 161 U. S. 30, 33, 16 Sup. Ct. 
434, 40 L. Ed. 606, speaking of the constitutional provision requiring 
the accused to be informed of the nature and cause of the accusation, 
said: 

"The défendant Is Informed of the nature and cause of the accusation against 
him if the Indictment contains such description of the offense charged as will 
enable him to make his défense and to plead the judgment in bar of any fur- 
ther prosecution for the same offense." 

Further on he said: 

"He (the défendant) must hâve understood from the words of the Indictment 
(that he unlawfully, willfully, and knowlngly deposited and caused to be de- 
poslted the alleged obscène paper) that the government imputed to him knowl- 
edge or notice of the contents of the paper so deposited. * * * The ordi- 
nary acceptation of the words 'unlawfully, willfully, and knowingly,' when 
applied to an act or thing done, Imports knowledge of the act or thing so done,, 
as well as an evil intent or bad purpose in dolng such thing." 

In Cochran v. United States, 157 U. S. 286, 290, 15 Sup. Ct. 628, 
39 L. Ed. 704, Mr. Justice Brown said : 

"The true test is not whether It (the Indictment) might possibly hâve been 
made more certain, but whether it contains every élément of the offense in- 
tended to be charged, and sufficiently apprises the défendant of what he must 
be prepared to meet, and, in case any other proceedings are taken against him 
for a similar offense, whether the record shows with accuracy to what extent 
he may plead a former acquittai or conviction." 

Judge Adams, speaking for this court in Clément v. United States, 
149 Fed. 305, 79 C. C. A. 243, has reviewed the décisions of the Su- 
prême Court and expressed the same view of the requirements of 
criminal pleading. See, also, Rinker v. United States, 151 Fed. 755, 
8"1 C. C. A. 379 ; Stearns v. United States, 152 Fed. 901, 83 C. C. A. 
48 ; Nurnberger v. United States (C. C. A.) 156 Fed. 721. The in- 
sistence of counsel that the indictment should set out the contents of 
the circulars or pamphlets referred to in the correspondence would 
lead to such exaction in pleading as would but create intricate mazes 
to ensnare the prosecutor and obstruct justice. In United States v. 
Grimm (D. C.) 50 Fed. 529, Judge Thayer said : 
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"A letter Is nonmallable if it in fact conveys, and was Intended to convey, 
information to any person where obscène pictures or llterature may be obtain- 
ed, even thongh to a casual reader It may seem harmless. The court further 
lioids that In a prosecutlon of ttiis character the government is not conflned 
to the letter Itself, but may show by any compétent extrinslc testlmony that 
the letter gives information whlch the statute prohlblts being given through 
the mail, and that it was in fact intended to convey such Information. If 
the character of a letter cannot be thus shown by extrinslc facts, the statute 
under whlch thls Indictment Is drawn could be easily evaded and would prove 
a dead letter." 

This case was affirmed by the Suprême Court in 156 U. S. 604, 15 
Sup. Ct. 470, 39 L. Ed. 550, the syllabus of which is as follows : 

"A letter, however Innocent on Its face, Intended to convey Information In 
respect of the place or person where or of whom the objectlonable matters 
deseribed in the act could be obtalned, Is withln the statute. In an indictment 
for a violation of that act it is suffieient to allège that the pictures, papers, and 
prlnts were obscène, lewd, and lasclvlous, without ineorporatlng them into 
the Indictment, or glvlng a full description of them." 

The évidence in this case shows that for many years prior to the 
time in question the défendant had been a practicing lawyer, had at- 
tained considérable eminence in his profession, and was regarded by 
the community in Sait Lake City as a man of probity and honor. Not 
long prior to the indictment he became interested in the bookstore in 
question. Having a fondness for what he termed "erotic," or curios- 
ities in, literature, without much discrimination as to their moral char- 
acter as evinced by the évidence, he gave especial attention to the col- 
lection of such books. Finally he became actively engaged as the di- 
recting spirit of the bookstore. Coming under suspicion of being en- 
gaged in the sale and dissémination of obscène, lewd, and lascivious 
books, and of employing the public mails for exploiting them, in- 
spectors, under the authority of the post office department, entered up- 
on an investigation to ascertain the facts. One of thèse was Robert 
W. McAfee, a man of long expérience in this branch of the public 
service, and one G. G. Latimer, Chief Clerk for the Denver Division 
of Post Office Inspectors, who opened correspondence with the de- 
fendant through the mails, evidenced by the letters named in the in- 
dictment. Other similar correspondence on the subject-matter passed 
between them and the défendant, which appears in évidence, admissible 
on the issue of the defendant's guilty knowledge as to the character of 
the books. That the défendant directed and conducted this cor- 
respondence, and gave especial attention to the class of books in ques- 
tion, clearly enough appears in the évidence. He not only had in his 
store some of the class of books named in the catalogue or circulars 
referred to, but he had arrangements by which he could obtain such 
books from Paris. The évidence also disclosed what thèse books were, 
and it is suffieient to say they are most salacious and immoral, of well- 
known vicions character; and that he also sold them and knew what 
they were. In the letter of June 16, 1905, from Latimer to the Shep- 
ard Book Company, acknowledgment is made of the receipt of the let- 
ter relative to "erotic" books in which the writer said, "I wish you 
would send me full particulars of 'Amorous Adventures of a Japanesc 
Gentleman,' Boccaccio's Decameron, and Fanny Hill if you hâve one 
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in stock and can ship upon receipt of order." July 19, 1905, came a 
letter in replyfrom the Shepard Book Company in which it was stated 
that the Amorous Adventures of a Japanese Gentleman was privately 
printed on antique paper, is very erotic and very scarce; price $7.50. 
That "Nights in a Moorish Harem, by Lord George Herbert, privately 
printed and a Verbatim reprint, original wrappers, fair condition, cost 
$3;" also Boccaccio's Decameron, translated into English, complète 
and unexpurgated, illustrated with 13 beautiful, but somewhat "free," 
photogravure plates ; that the portfolio of extra plates, on account of 
their free character, was issued separately, with an extra page con- 
taining an English version of some "free" passages heretofore always 
given in a foreign tongue. It was stated that the Decameron of Gio- 
vanni Boccaccio, now first completely done into English prose and 
verse, privately printed, etc., could be had for $12. Further on the 
letter said: 

"In regard to Fanny Hill, we can get a copy as per the one in the catalogue 
sent you. We hâve none In stock. Please return us the catalogue we sent 
you as per request in our last letter. Owing to the V. 8. laws, we could not 
send thèse looJcs to you eîther hy mail or express (Italics ours), but we wiU 
send them to you by freight prepald upon receipt of prlce." 

To this letter Latimer replied, inclosing $7.50 for "The Amorous 
Adventures of a Japanese Gentleman," saying, "I would like a copy of 
'Fanny Hill' — please advise further concerning it," etc. The receipt 
of this letter, with the money, was acknowledged on the 28th of July, 
1905 ; and the letter further said : 

"Would say that we sent the book by freight yesterday and Inclose you blll 
of lading and trust you will receive It promptly. In regard to the Fanny Hill, 
we will wrlte you in regard to it, in a few days." 

In another letter he wrote that: 

"The only Fanny HIU that we can furnish you, not having the same In 
stock, is a copy In the catalogue we sent you. We can hâve it sent you direct 
from Paris, on the terms prescribed in our letter to you. of the 19th Inst. 
at the priée, $7.50, provided you pay duty, if any there should be on the book. 
The book is No. 59 of the llst of rare and curions books we sent you. If you 
désire, let us know and kindly return to us the catalogues we sent you, as 
we need them." 

In another letter sent by Latimer to the book company the receipt 
of The Amorous Adventures of a Japanese Gentleman was acknowl- 
edged. The letter said : 

"This is certainly a dandy. Hâve you anything better? By 'better' I mean 
more erotic. If not, what bave you that is just as good — something that will 
not bave to be shipped from Paris." 

The letter inclosed a money order for $20.50, part of which was to 
pay for the Boccaccio Decameron, "complète and unexpurgated," with 
the pictures. This letter also asked for Nights in a Moorish Harem. 
Three days later a reply to this came from the book company, stating 
that: 

"We to-day send you by prepaid express the set of Boccaccio's Decameron 
you ordiered of us. We are sorry to say that we bave sold the other book you 
mentioned and hâve given you crédit for the $3.00, which, if you wish return- 
ed, we will return to you or else just keep to your crédit. / (Italie ours) bave 
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no pictures In stock, but hâve a great many books on classical erotica, but 
notblng as rank (Italie ours) as the book we sent you by frelght The Car- 
rington matter is very erotic, but the only way we could get them would be to 
shlp direct to you from Paris." 

The évidence tended to show, as already stated, that this correspond- 
ence was directed by the défendant, and his admissions made to three 
witnesses, whom he did not take the stand to contradict, if credited, 
would clearly show that he was not only acquainted with the books as 
of the character denounced by the statute, but that he had been seUing 
them, and employed the mails for the purpose of exploiting them. 

What the assignment of errors lacks in quality is made up in quantity. 
They are 134 in number. As is generally the case, such interminable 
assignments instead of impressing the court with the thought of an 
imperfect trial, rather cast discrédit upon the worth of any of them. 
In Times Publishing Company v. Cariisle, 94 Fed. 762-781, 36 C. C. 
A. 475, Judge Sanborn, quite aptly hit this too common practice : 

"When counsel of the learning and ablllty of those who presented this case 
gravely announce to an appellate court that they rely upon 74 alleged errors 
for a reversai of the judgments agalnst their clients, and some of those specl- 
fied turn out to be as frivolous as those we hâve just cited, it is at least dlffi- 
cult to reslst a suspicion that they themselves were not certain there was any 
substantial error in the case." 

After a careful review of the évidence we perceive no réversible er- 
ror in the admission or rejection of testimony. A large number of 
spécial instructions were asked by the défendant. We will consider 
such of them .as are deemed of importance. 

The first instruction requested a directed verdict. This was properly 
refused. The second, third, and fourth asserted that it devolved updn- 
the government to show beyond a reasonable doubt that the objection- 
able matter was deposited by the défendant in the post office at Sait 
Lake City, or that the défendant caused the same to be so deposited. 
And that it must be shown that the défendant at the time knew the 
matter mailed contained the objectionable literature; and that the jury 
were trying the défendant only for the use of the mail, and not the 
selling or passing of obscène or indecedent matter. The substance of 
thèse requests was more concisely and appropriately covered by the 
charge of the court. 

The fifth instruction refused, among other things, requested the 
court to déclare that if the jury should find that said letters were de- 
posited in a letter box the offense charged was not sustained. The 
court's charge required that the jury should find that the depositing 
was in the post office at Sait Lake City, Utah. The presumption is 
that in finding the défendant guilty the jury found that the letters, cir- 
culars, or pamphlets in question were deposited in said post office. We 
fail to discover any évidence in the record that the letters named in 
the indictment were deposited in a letter box. The envelopes showed 
that they bore the stamp of the Sait Lake post office. Even if any of 
them had been first deposited in a letter box it would constitute no vari- 
ance. Such boxes belong to the government and are under its exclu- 
sive control. They are placed in cities, like Sait Lake City, as a récep- 
tacle for mail matter for the convenience of patrons of the office. They 
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are but adjuncts of the post office. It is common knowledge that when 
a person deposits a letter or other article in a mail box, it is to be 
takeo therefrom by a letter carrier or collector and carried to the post 
office, where it is stamped with the canceling stamp of the office and 
forwarded to its destination. In légal efïect, as applied to this indict- 
ment, it is not différent had the défendant laid the letter or other arti- 
cle, after addressing and stamping it, on his desk or other customary 
place, to be taken and carried by his clerk or servant to the post office 
for mailing. The denunciation of the statute is against the depositing 
of the inhibited matter "for mailing or delivery." The charge that 
such matter was deposited in the post office at Sait Lake City would be 
sustained by proof that it was deposited in a mail box in the city, then 
stamped and sent out by the post office of said city. 
The next refused instruction is as follows : 

"Tou are Instructed that when a person is known to be about to commit a 
crime, any other person may join with him with the ostensible purpose of aid- 
ing in the commission of the contemplated offense, and if his real purpose is 
to seeure évidence for the purpose of punishlug the ofCender, the person so 
joining In the offense will not be a criminal or an aceomplice by encouraging 
the offender ; but If any person solicits another to do an act forbldden by the 
law, and the thing Ib done wholly as the resuit of such solicitatlon, and would 
not hâve been done otherwise, the person soUclting the act, if the act be crim- 
inal, becomes hlmself a principal offender and an aceomplice, and is equally 
guilty with the person whom he sollcited, notwlthstandlng bis object may be 
merely to seeure the conviction or punishment of the person whom he solicits 
to the offense, for the law does not permit any man to aid and encourage the 
breaklng of the law merely to seeure évidence that it has been broken ; and, 
therefore, I instruct you that If you believe that any person, who has testlfled 
on behalf of the government in this case, is vmder the law, as I hâve stated 
it, an aceomplice, then, you ought not to convlct the défendant upon the tes- 
tlmony of any such person, unless he be corroborated upon some material 
point, whleh of itself and without the aid of the testimony of such wltness, 
tends to prove the défendant gullty." 

This instruction was leveled at the witnesses McAfee and Latimer, 
who had conducted the correspondence with the defendant's book con- 
cern. A resort to such means of obtaining information by the post 
office department as to whether the party suspected is engaged in em- 
ploying the mails for the dissémination of such vicions, immoral litera- 
ture, has been approved so often by the courts as to place the practice 
beyond the field of discussion. It was approved by Judge Thayer in 
United States v. Grimm, supra, in respect of a like action by the wit- 
ness McAfee. This was affirmed by the Suprême Court (156 U. S. 
604-610, 15 Sup. Ct. 470, 39 L. Ed. 550), in which Mr. Justice Brewer 
has so fuUy and efïectually met counsel's criticism of such practice 
that nothing we might say would add to its weight or re-enforce its 
conclusiveness. See, also, Andrews v. United States, 163 U. S. 420, 
16 Sup. Ct. 798, 40 L. Ed. 1023. 

Had the requested instruction been given in its entirety it would 
hâve been essentially vicions. In cunning phraseology it conveyed the 
thought that in the act itself the inspectors had subjected themselves 
to criticism; that the jury might regard them as accomplices by in- 
ducing the violation of the statute, unless they were "corroborated 
upon some material point, which of itself and without the aid of the 
360 F.— 38 
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testimony of such witness, tends to prove the défendant guilty." 
This in the face of the uncontradicted fact that the letters and pam- 
phlets had passed through the post office, that the défendant admitted 
anthorship of the letters, and the iiidisputable évidence that he knew 
the vicions character of the books sought. 
Touching this matter the court charged the Jury as follows : 

"Comment has been made as to certain decoy letters whicli were introduced 
in évidence. Considérable critlcism has been indulged in at the expense of the 
writers of those letters. The défendant Is the only person on trial before you 
— not the wrlters of those letters. It is no défense, even if those parties are 
guilty of wrongdoing; you are not called on to flnd them guilty of any offense 
— ^j'ou are to be sati^fied of the gullt of the défendant But, If the évidence 
shows that In writlng thèse decoy letters, any of the parties who hâve testifled 
hâve acted in a reprehensible way, you can of course eonslder that fact in de- 
termining the weight that you will give to their testimony." 

Further on the court said in its charge : 

"Comment has been made upon the fact that McAfee, by a decoy letter, had 
indueed the commission of the offense, and hence, hls évidence should be dis- 
credited. Considering the fact that he did virrlte the decoy letter, you can gIve 
it such weight as you thlnk It Is entltled to In determlnlng the weight whieh 
you flnally décide should be given to hls testimony. It may be that in ferret- 
Ing out crimes of the character hère charged, it can only be successfuUy done 
by wrltlng decoy letters ; that the men concerned In breaking the law, the 
man who is the actual purchaser or desires to purchase, and the seller, are both 
likely to conceal that fact; and that the only way direct évidence can be 
obtained may be by this method. However that may be, so far as McAfee's 
testimony is concerned, you will give It that weight whieh you thlnk It Is 
entltled to. There Is no évidence that the other witness, Mr. Sharp, who tes- 
tifled as to statements made by the défendant, was concerned In what has 
been declared to be a solicitatlon of a violation of the law. Besldes that, the 
envelopes are introduced in évidence. You can compare the writlng on thèse 
envelopes with any other wrltlng which has been Introduced In évidence In the 
case whlch you are satisfled, from the évidence, Is the actual handwriting of 
the défendant, and in making such comparlson, may draw any legitimate con- 
clusion as to who was the wrlter of thèse envelopes." 

The charge of the court was certainly favorable enough to the de- 
fendant. The défendant made several requests respecting the effect of 
the proof of the defendant's good character. It is sufficient to say 
that in the charge the court accorded to the défendant ail the law enti- 
tled him to in this respect. The same is true of complaints made of 
the refusai of the court to give the répétitions instructions, in varying 
terms, respecting the weight to be given to the admissions of the de- 
fendant, testified to by witnesses. One of the instructions refused con- 
tained the usual proposition of the presumption of innocence, and the 
requirement that in order to convict the évidence must satisfy the jury 
beyond a reasonable doubt of the defendant's guilt ; to which was add- 
ed the following: 

"And as long as any of you hâve a reasonable doubt as to the existence of 
any one of the several éléments neeessary to constltute the offense or of- 
fenses charged, the accused cannot be convicted." 

The charge of the court was as follows : 

"In this case the défendant is accused of an offense of which he is presumed 
to be innocent until hls guilt Is proven beyond a reasonable doubt. This pre- 
sumption of innocence attends him throughout the case and until, after a 
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conslderatton of ail the évidence, you are satlsfled beyond a reasonabla doubt 
of his gullt. By reasonable doubt Is not meant every possible doubt, but is 
meant that klnd of a doubt tbat would suggest itself to a reasonabla man and 
of such weight as to deter him from aeting or declding in matters of the higli- 
est importance to him. If you bave such a doubt of the defendant's guilt, 
it is your duty to flnd him not guilty. If, on the other hand, you hâve no 
such doubt, but are persuaded of that guilt to a moral certainty, It is your du- 
ty to flnd him guilty." 

The objection pressed by défendant is that the charge of the court 
failed especially to suggest to the jury that so long as any one of their 
number entertained such reasonable doubt, no verdict of guilty could 
be returned. The charge of the court, as is customary, was directed 
to the whole jury. Some state courts hâve said that the accused is en- 
titled to such spécial direction to each juror; but we are of opinion 
that the better reason, as the better practice, is to direct instructions on 
ail questions of law and fact to the jury as a body, and not to them in- 
dividually. A juror qualified to sit in the box knows that it requires 
the concurrence of the 12 to make a verdict. This includes his judg- 
ment upon every élément of fact and law bearing upon the issue of 
guilt or innocence. Why, therefore, in an instruction seek to evoke the 
individual, independent notion of a juror, thereby arousing his self- 
assertion and possible antagonism to his fellows? Certainly it is not 
'"n accord with the spirit of what was said by Mr. Justice Brown, in 
Allen V. United States, 164 U. S. 501, 502, 17 Sup. Ct. 154, 41 L. Ed. 
528: 

"While, undoubtedly, the verdict of the jury should represent the opinion of 
each individual juror, It by no means follovvs that opinions mày not be chang- 
ed by conférence In the jury room. The very object of the jury System is to 
secure unanimity by a comparison of views, and by arguments among the 
jurors themselves. It certainly cannot be the law that each juror should not 
listen with déférence to the arguments and with a distrust of his own judg- 
ment, If he finds a large majority of the jury taklng a différent view of the 
case from what he does himself. It cannot be that each juror should go to the 
jury room with a blind détermination that the verdict shall represent his 
opinion of the case at that moment; or, that he should close his ears to the 
arguments of men who are equally honest and intelligent as hlniself." 

Such an appeal to the individual notions of each juror in instructions 
would produce hung juries rather than promote the ends of justice. 
State V. Taylor, 134 Mo. 109, 35 S. W. 92, Sherwood, Judge; State 
v. Rorabacher, 19 lowa, 154; 2 Thompson, Tr. § 3495; Blashfield 
Instructions to Juries, vol. 1, § 303, and citations. 

Criticism is made of the charge of the court wherein he said that 
if the défendant deposited, or caused to be deposited, the mail matter 
in question in the post office it would be sufficient. Contention is made 
that this was an extension of the allégation of the indictment, which 
only charged that the défendant deposited the letters, etc. It would be 
a sufficient answer to this to say that no exception was taken to this 
part of the charge of the court. Moreover, in ail the requests made by 
défendant touching this issue, he employed the same language, that the 
défendant deposited or caused to be deposited, as given in substance 
by the court. Consensus tollit errorem. Noble v. Blount, 77 Mo., loc. 
cit. 241. It is true the statute says "who shall deposit or cause to be 
deposited." The latter alternative was evidently added by the framer 
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of the statute out of abundant caution. But in Icgal effect it is em- 
braced in the charge that the défendant deposited the letters, etc. If 
A. commits a letter to B. to take to the post office and mail it, the lattet 
acts as A.'s agent. Facit per alium facit per se. United States v. 
Flemming (D, C.) 18 Fed. 907-908; Bâtes v. United States (C. C.) 
10 Fed. 93. 

Criticism is made in argument of the employment of the word "high- 
est" in the charge above quoted respecting the matter of reasonable 
doubt. Even if it were conceded that the term was extrême, it is suffi- 
cient to say that no exception was taken thereto. The only exceptions 
taken to the court's charge are: (1) To the failure and refusai of the 
court to give each request made by the défendant which are not em- 
braced in the instructions given (which was considered as having been 
made as to each request) ; (2) "to the giving of that part of the charge 
of the court in which the jury was instructed concerning the books on 
hand showing a knowledge on the part of the défendant as to their con- 
tents, or words to that effect; and also to that part of the charge of 
the court as to what would be a depositing or causing to be deposited 
of obscène matter." 

Counsel for défendant hâve discussed many questions not raised at 
the trial, and not properly preserved in the bill of exceptions. A care- 
ful examination of the record satisfies us that the défendant had a 
fair and impartial trial, during which the court, under exasperating 
annoyances, displayed marked equipoise and judicial temper. 

Finding no réversible error in the record, the judgment of the Dis- 
trict Court must be affirmed. 
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APPEAL ANIJ EP.KOR— UliVIKW—FlNDINGS OF FACT— CdNFI. tOriNG EVIDENCL'. 

Where there Is abundant évidence from wtiich a fact found by the trial 
judge may hâve fairly been found, such flndlng wiïl be sustalned on ap- 
peal, unlesa an obvious error has occurçed In the application of the law 
or a serions mistake In the considération of the proof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and E]r- 
ror, ?5 3983-3989.] 

EsTOPPEL— Consent to Delat— Penaltt. 

Where complalnants in any manner secured defendant's consent to eom- 
plainants refralning from shlpping logs under a logglng contract for flve 
days to enable complalnants to change certain spur tracks, and com- 
plalnants acted on such consent, défendant was estopped to clalm a con- 
tract penalty for such delay. 

Logs and Logging — Conteact — Oonstbxiction. 

Where a logging contract provided that complalnants should hâve the 
rlght to log certain land exeept the west half of townshlp 60 north, of 
range 18 west, "unless railroad spur is built to Sand Lake," such pro- 
vision contemplated a spur which, whether built by complalnants or some 
one else, should be one which complalnants eould lawfully use as a mat- 
ter of right to exécute their contract, and hence the construction of such 
spur by a private corporation as a private enterprise to log other lauds 
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In the vlcinlty was Insufflclent to entltle complalnants to log the west 
half of SBch townshlp. 

4. OONTRACTS— MUTUALITT. 

Where a contract to log certain land excepted the west half of a town- 
shlp, uniess a rallroad spur was built to a certain lake, the contract. In 
so far as the excepted tract was concerned, was unenforceable for want 
of mutuality. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 1, Adverse Posses- 
sion, §§ 21-40.] 

5. SAME— OONSTRUCTION. 

Uiider the rule that a contract should recelve a reasonable construction 
to exécute the real intention of the parties, if a glven act is not withln 
such intention, It should not be held to be so merely because it is with- 
ln the letter of the written instrument. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracta, § 730.] 

6. Account Stated— Ob.tection to Chabge. 

Défendant clalmed a charge against complalnants for demurrage by 
letter dated May 19, 1903, to whieh complainants replied on May 23, 1903, 
objectlng to such charge, and asserting their right to cease loading the 
cars in question during the time in April for whlch the demurrage was 
charged. Eeld, that such cliarge did not constitute an account stated so 
as to estop complalnants from thereafter contesting the same. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 1, Account Stated, I 
24.] 

7. Damages— Future Profits. 

Future profits on an alleged breach of contract are recoverable only 
when they are the resuit of spécial circumstances linown to the parties 
at the time the contract was made, and when they are the natural and 
direct resuU of a breach and can be ascertained with reasonable ae- 
curracy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 74- 
76.] 

8. Same— Evidence. 

On a cross-bill for alleged breach of a logglng contract, évidence held 
to sustain a flndlng that complainants at the time the contract was made 
,were not informed that their failure to get out the required quantity of 
logs each season would resuit in spécial damage to défendant, so as to 
entltle the latter to recover for loss of future profits. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, S 513.] 

Appeal from tlie Circuit Court of the United States for tlie District 
of Minnesota. 

W. D. Bailey (Washburn and Mitchell, on the brief), for appellant. 
J. N. Searles, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judg^e. This was a suit in equity brought by Eu- 
gène O'Neal and James O'Neal, constituting the firm of O'Neal Bros., 
against the Taber Lumber Company to reform a written contract and 
recover damages resulting from an alleged breach of it. The reforma- 
tion prayed for concerned two provisions which, it is claimed, did not 
express the true intent of the parties. The desired reformation was 
allowed as to one provision and denied as to the other. As no error is 
assigned to that action of the court no further référence need be made 
to it, and the contract as reformed will hereafter alone be considered. 
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It vvas composed of a written proposition made by complaînants and 
accepted by défendant, and is as f ollows : 

"Stillwater, Mlnn., Nov. 1, 1902. 
"We hereby agrée to log ail timber belonglng to the Taber Lumber Com- 
pany in township 61 North, of range 16 West; township 61 North, of range 
17 West; township 61 North, of range 18 West; township 60 North. of range 
17 West; township 60 North, of range 18 West; township 59 North, of 
range 17 West ; township 59 North, of range 18 West— ail in St. Louis county, 
Minnesota, excepting sections 1 and 11 In township 59 North, of range 17 
West, and sections 23, 25, and 26 in township 59 North, of range 17 West, 
and except the western half of township 60 North, of range 18 West, unless 
rallroad spur Is bullt to Sand Lake. Timber to be loaded on cars at rate 
of 20 cars per day beginning January Ist each year untli not less than 10,000,- 
000, nor more than 12,000,000 feet are shlpped, shipments to be continuons 
until full amount is shipped in eacb year. In case of our failure to hâve 40 
cars ioaded each alternate day, we agrée to pay the Taber Lumber Oo. what- 
ever penalty they are foreed to pay rallroad eompany, unlesg such failure is 
caused by D. V. & R. L. Ry. Co.'s failure to deliver us cars, and In case of 
the rallroad company's failure to fumish us the forty cars each alternate 
day, the Taber Lumber Co. agrées to pay us the same penalty. The price for 
the entire tract, as above, to be $5.50 per thousand dellvered on cars, we to 
bear ail expenses, both for materlal and construction In building any spurs 
which we may décide to use in getting out logs. The Taber Lumber Co. to 
furnish 214 miles of steel rails with the necessary angle bars for the same. 
'l'he Taber" Lumber Co. to advance us from $10,000 to $12,000 between No- 
vember Ist, 1902, and January 1, 1903, this amount to be deducted from last 
payment made for logging season of 1902-3, and we to pay 6 per cent, interest. 
Terms of payment: Settlement to be made in cash on the 15th of each month 
for logs loaded on cars during précedlng month. Payments to be based on 
surveyor general's scale as logs are loaded on cars, cost of scallng to be dlvlded 
equally between Taber Lumber Co. and ourselves. Ail logs to be eut accordlng 
to directions of Taber Lumber Co. and under their supervision, and we will 
board, free of charge, any men which the Taber Lumber Co. may place In 
camp for the purpose of looking after their Interests and supervising cutting. 

"O'Neal Bros. 
"Accepted. Taber Lumber Co., by B. Carroll Taber." 

Complainants claimed that they performed their part of the con- 
tract by cutting the logs and delivering them aboard the cars as re- 
quired with the exception of such as grew on the western half of town- 
ship 60, range 18, last referred to in the contract, and that there became 
due therefor the sum of $49,149.74, of which only $48,095.24 had been 
paid, leaving a balance of $1,054.50 still due. Complainants also claim- 
ed that they were entitled under the terms of the contract to eut the 
logs from the western half of township 60, range 18, and to receive as 
compensation therefor the price fixed by the contract of $5.50 per 
thousand feet; that défendant did not permit them so to do, and they 
were thereby unlawfully deprived of the profit which they might hâve 
made by doing it, claimed by them to be $17,500. Défendant denied 
owing the claim of $1,054.50 because of demurrage which it was re- 
quired to pay the railway eompany for cars detained, which it claimed 
the right to charge and had charged to complainants to balance their 
account. 

With respect to the second claim made by complainants, defendant's 
contention is that, because no railroad spur was built to Sand Lake 
within the meaning of the exception found in the first part of the con- 
tract, complainants had no right to eut the logs from the western half of 
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tovvnship 60, range 18, and if they had such a right there was no com- 
pétent proof of damages sustained by them in net being permitted to 
exercise the right. Défendant also claimed that an account was stated 
between it and complainants at the end of each logging year and that 
complainants by failing to object thereto are estopped from making 
the claims now asserted by them. Défendant in its cross-bill claimed 
spécial damages in the sum of $10,000 from complainants for loss of 
profits alleged to bave been occasioned by complainants' failure to eut 
and deliver 10,000,000 feet of lumber as required by the contract dur- 
iiîg the first logging year of 1903 and 1903. The Circuit Court allow- 
ed complainants $921.50 on their first claim and $5,250 on their second 
claim, making a total of $6,171.50, and allowed nothing to défendant 
on its cross-bill. The appeal brings up for review thèse rulings of the 
court. 

As complainants hâve not appealed from the allowance to them of 
$921.50 instead of $1,054.50 on their first claim, the controversy now 
concerns the former sum only. Was that amount due complainants 
as a balance for logs actually shipped? It was, unless défendant was 
justified in charging complainants with demurrage paid by it to the 
railway Company for cars unnecessarily detained by them during the 
five days of Apr'il 6, 7, 8, 9, and 10, 1903. The learned trial judge dis- 
posed of this item by saying: 

"The facts seem to be that complainantg requested a cessation of cars dur- 
ing thèse five days In order to enable them to change the spur traeks and 
that thls was assented to by défendant. It seems to me, therefore, that de- 
fondant ought not to withhold any compensation that was due complainants 
on account of that demurrage and therefore, upon that ground alone, the 
complainants are entltled to recover what was charged against the!m and 
withheld for demurrage during those flve days, whlch amounted to $921.50." 

There is some conflict in the proof as to whether défendant assented 
to complainants' cessation of shipment for the days in question, but 
there is abundant évidence from which that fact could fairly be found. 
In such case the finding of the trial court is presumptively correct and 
should be followed unless an obvions error has occurred in the applica- 
tion of law or a serious mistake has been made in the considération of 
the proof. Mastin v. Noble (C. C. A.) 157 Fed. 506, and cases cited. 

Whether the contract of November 1, 1903, gave complainants a 
right to refrain from shipping for five or âhy other number of days or 
not, it is clear that if complainants afterwards, in any manner, secured 
the consent of défendant to refrain from shipping during those days 
and acted upon that consent, défendant is estopped from penalizing 
them for doing so. We see no reason for disturbing the conclusion 
reached on this item by the Circuit Court. 

Whether the next item of $5,250 was properly allowed to complain- 
ants dépends upon the true meaning of the contract of November 1, 
1902. By clear language complainants were first given the right to 
clear the whole of township 60, range 18, together with other town- 
ships and ranges; and by equally clear language the weâtern half of 
township 60 was excepted from the opération of the contract. Com- 
plainants acquired no right to clear that tract, and défendant incurred 
no obligation to complainants theref or "unless railroad spur is built to 
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Sand Lake." In other words, by an exception to the exception, the 
western half of township 60 was brought within the opération of the 
contract, provided, and upon the condition, that a railroad spur should 
be built to Sand Lake. The burden rested upon complainants to show 
that this spur had been built. Hâve they done so? In answering this 
question regard should be had to the facts and circumstances surround- 
ing the parties at the time the contract was made. 

It appears that the Duluth, Virginia & Rainy Lake Railway Com- 
pany had constructed and was operating a line of railway, which we 
will hereafter call the Rainy Lake Railway, running in a northerly and 
southerly direction, substantially midway through the lands first de- 
scribed in the contract and reasonably near to ail of them. This the 
pleadings show, and there is abundant évidence that both parties had 
référence to this railway in the various provisions of their contract. 
The timber last described, located on the western half of township 60 
was some four or fîve miles distant from the main line just referred to, 
and speaking generally, it was located in close proximity to Sand Lake. 
Complainants by the contract in question undertook to deliver ail logs 
eut by them upon cars standing on the main line or upon spurs Con- 
necting with the main line, and they undertook to build such spurs as 
they should fînd to be necessary or advisable in the prosecution of their 
work. Of the necessity or advisability of doing that, however, com- 
plainants were left to judge. Doubtless the distance of the western 
half of township 60 from the main line and the expense of building a 
spur to it had much to do with the first exception found in the written 
proposition of complainants. They, however, by the proviso or condi- 
tion referred to, reserved the right to eut the logs from that tract if 
they or any one else should décide to build and should build a spur to 
Sand Lake. It must hâve been the intention of the parties that such 
a spur, whether built by complainants or anyone else, should be one 
which complainants could use lawfuUy and as a matter of right for the 
purpose of executing their contract. If complainants had decided to 
build it and had done so, it would hâve served their purpose. They 
also could hâve made use of it if any incorporated railroad company 
had built it for the purpose of operating it as a common carrier of 
freight. In either event they would hâve been able to get out the logs 
from the western half of township 60. If any private person or cor- 
poration had built it, it would hâve availed them nothing unless they 
could use it. This sole and only purpose which the proposed spur was 
to serve must be kept constantly in mind. The only spur actually con- 
structed was built by the Virginia Lumber Company, which owned 
large bodies of timber in the région of Sand Lake. That company, 
some time after November 1, 1902, built a spur from the main line to 
Sand Lake, but built it for its own use exclusively. It was a private 
enterprise, not designed as a common carrier and never held out, oper- 
ated, or used as such. Complainants, therefore, could not of their own 
motion and as a matter of right make use of it to secure transportation 
to the main line, and they did not secure or undertake to secure by pri- 
vate agreement from the Virginia Company the gênerai right to use 
it for the transportation of such timber as they might eut from the 
tract in question. The coïncidence that the Virginia Company employ- 
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cd the same construction company to build its spur which the Rainy 
Lake Railway Company had employed to construct its main line is un- 
important in view of the conceded facts already narrated. It is clear 
that the spur constructed was net the railroad spur contemplated by 
the contract. Complainants, as a matter of right could not use it, and 
even if they might hâve made a private contract for its use on some 
terms, défendant clearly could not hâve compelled them to fix terms 
and make such contract. Want of mutuality in this respect is also fatal 
to complainants' présent claim. 

Literally speaking this private spur of the Virginia Company was 
"a spur built to Sand Lake," but within the spirit and purview of the 
contract it was far from it. Contracts should receive a sensible and 
reasonable construction to the end that the real intention of the parties 
raay be executed. If a given act is clearly not within the intention of 
the parties it should not be held so, merely because it is within the let- 
ter. Pressed Steel Car Co. v. Eastem R. Co., 57 C. C. A. 635, 121 
Fed. 609, and cases cited. The same rule is applicable to the construc- 
tion of statutes. United States v. Kirby, 7 Wall. 482, 19 L. Ed. 278 ; 
Holy Trinity Church v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 
36 L. Ed. 226 ; Johnson v. Southern Pacific Ce, 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363. 

We think the learned trial judge erred in awarding to complainants 
the item of $5,250. Complainants failed to show a right to clear the 
western half of township 60 within the true meaning of the contract. 
This conclusion renders unnecessary any considération of the other 
défense that complainants sustained no damages, even if they were de- 
prived of the right to eut the timber. 

Conceming the claim of estoppel arising out of the rendition of ac- 
counts each year by défendant to complainants, little need be said. The 
claim of $921.50 only can be affected by its détermination either way. 
The doctrine of estoppel by the receipt and rétention, without objec- 
tion, of an account stated rests on the presumption that the debtor's 
failure to object to it within a reasonable time is a voluntary admis- 
sion of its correctness. Patillo v. Allen- West Commission Co., 65 C. 
C. A. 508, 131 Fed. 680. It will be remembered that the claim for de- 
murrage originally asserted by défendant against complainants was 
$1,054.54. A claim or charge for this amount against complainants 
was made by défendant by letter of date May 19, 1903. Complainants 
<lid not admit the correctness of the charge as made. Instead of doing 
so they immediately, by a letter of date May 23, 1903, objected to it 
and asserted their right to cease loading cars during the five days in 
April for which the demurrage was charged. This protest efïectually 
disposes of the claimed estoppel. 

The cross-bill claims spécial damages resulting from complainants' 
failure to eut and deliver to défendant 1,105,370 feet of the quantity 
stipulated by the contract to be delivered the first year. It avers that 
défendant required the total amount of 10,000,000 feet per year for 
the opération of its mills ; that a failure to get it would occasion a shut 
down and prevent défendant from supplying its customers with lum- 
ber; that complainants knew of thèse facts when the contract was 
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made and entered into it in view of the conséquences specified, in case 
of a breach on their part. It further avers ; 

"That by reason of the failure of the plaintiffs to deliver the full ten mil- 
lion feet of legs to thls défendant durlng sald year, thls defendant's mlU was 
necessarily idle durlng a considérable portion of the year and of the sawing 
season thereof, and thls défendant was short of lumber whieh It desired and 
requlred for its trade, and whlch its trade demanded, by reason of which this 
défendant suffered great loss and damage in a sum exceedlng the sum of ten 
thousand dollars." 

This cross-bill présents a claim for the gain and profits which de- 
fendant lest by not having the logs in question to saw and the lumber 
which might hâve been produced therefrom to sell. This was a claim 
for future profits which falls within the dénomination of spécial dam- 
ages, to which one is entitled if such damages are within the contem- 
plation of the parties at the time the contract is made. Such damages, 
as distinguished from those ordinarily sustained, can be recovered only 
when they are the resuit of spécial circumstances known to the par- 
ties at the time the contract was made, when they are the natural and 
direct resuit of a breach, and when they can be ascertained with rea- 
sonable accuracy. Cent. Coal & Coke Co. v. Hartman, 49 C. C. A. 244, 
111 Fed. 96 ; Farmers' Loan & Trust Co. v. Eaton, 51 C. C. A. 640, 
114 Fed. 14; McDonald v. Kansas City Boit & Nut Co., 79 C, C. A. 
298, 149 Fed. 360, 8 h. R. A. (N. S.) 1110. 

Proof of knowledge, by the party charged to be in default, of the 
spécial circumstances which make exceptional damages likely to fol- 
low is an insuperable prerequisite to liability therefor. This proof the 
défendant undertook to make in the présent case. It consisted of the 
testimony of two witnesses, which, when critically considered, discloses 
a good deal of uncertainty as to what defendant's officers really stated 
to complainant concerning their intended use of the logs when eut. 
One of the complainants who conducted the negotiations with défend- 
ant emphatically contradicts the interprétation now put upon that tes- 
timony. Moreover, the good faith of the claim made in the cross-bill 
is challenged by the fact that although it accrued in the spring of 1903, 
at the end of the first year's logging opérations, and although the par- 
ties had intimate business relations for two years thereafter, it was 
never called to the attention of the complainants or much less demand- 
ed of them, until after this suit was instituted in 1906. It looks much 
like an afterthought. The learned trial judge disposed of the claim as 
f ollows : 

"Although there Is évidence on the part of the défendant that the nature of 
its trade was stated to complainants, and the fact that it was a manufacturer 
of lumber, and that Its mllls requlred a certain amount of loga, whlch would 
necessitate the euttlng and dellvery of at least ten million feet of logs on the 
part of the complainants, yet that testimony is denied by complainants, and 
there seemed nothing in the circumstances of the case to render It probable 
that such statements were then In fact made ; and as the testimony is balanced 
with respect to the statements of the witnesses, I am obliged to hold that 
such statement or fact Is not proven, and therefore that no substantlal dam- 
ages can be allowed, and that the counterclalm must be disregarded." 

After a careful considération of the proof we are unable to say that 
any mistake was made by the trial court in this particular. It results 
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that the decree below in so far as it reformed the contract of Novem- 
ber 1, 1902, was correct ; but in so far as it awarded to the complain- 
ants a judgment for $6,171.50 was erroneous. The only damages to 
which complainants are entitled on the reformed contract are $931.50 
with interest from the time that sum should hâve been paid, which was 
May 19, 1903. The decree is therefore reversed, and the cause is re- 
manded to the Circuit Court, with directions to award a decree against 
the défendant for the sum of $921.50 with interest as already indicated, 
in lieu of the amount of $6,171.50, and in ail other respects to enter the 
decree as before. 

SANBORN, Circuit Judge (concurring). I concur in the resuit in 
this case, but my reason for the conclusion that the complainants can- 
not recover damages because they were prevented from logging the 
timber on the western half of township 60 difïers from that of the 
majority of the court. It is that a careful reading and analysis of ail 
the évidence on the subject hâve convinced me that the complainants 
f ailed to prove by a fair prépondérance, or by any prépondérance of it, 
that they sustained any damage by reason of their deprivation of an 
opportunity to eut and deliver that timber, Their right to log that 
timber seems to me to be established. The contract between the par- 
ties was that they should log it if a "railroad spur is built to Sand 
Lake." A railroad spur was built to Sand Lake during the term of 
the contract. The argument that while the parties contracted in writ- 
ing that the complainants should log the timber if a "railroad spur is 
built to Sand Lake" their agreement was that they should log it only 
if a "railroad spur is built to Sand Lake" by the Duluth, Virginia & 
Rainy Lake Railway Company, or by any other incorporated company 
for the purpose of operating it as a common carrier of freight, is not 
persuasive to my mind. While the main line of the railroad was owned 
by the Rainy Lake Company, it was in the possession of the construc- 
tion company in process of building. It had never been turned over 
to or accepted by the railroad company, and the construction company 
which was building it for the railway company was operating it. The 
business on the railroad was construction and logging. The same con- 
struction company built for the Virginia Company, a logging company, 
and operated the spur to Sand Lake. A part of the logs eut by the 
complainants under their contract were drawn out over a portion of 
this spur. The contract was a logging contract, the spur necessary to 
bring out the logs was a logging spur, and the spur built was a logging 
spur. There is no évidence that the Virginia Company, or the con- 
struction company, refused, or would hâve refused, to permit the use 
of this spur for a reasonable compensation by the complainants, or the 
défendant, for logging purposes, and there is no légal presumption to 
that efïect. In my opinion it filled the condition of the contract and 
gave the complainants the right to log the timber. 

The addition to the conditional term of a contract which is clear and 
unambiguous, which parties hâve selected and written down to express 
their agreement on the subject and which has been fuUy complied with 
as it reads, of other conditions like those in italics above, by construc- 
tion after the event whereby a compliance according to the reading of 
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the expressed condition becomes no compliance, seems to me to im- 
pinge upon the familiar rules that where the tenus of a contract are 
plain no room is left for construction, that the intention of the parties 
should not be assumed and imported into their written agreements, but 
should be drawn from the writings, and that the common meaning of 
clear ternis should not ordinarily be discarded for curious or hidden 
significations which the ingenuity of counsel and the exigencies of their 
case develop. 



COLLIER V. GOESSLING. 

(Circuit Court of Appeals, Slxth Circuit March 17, 19(».) 

No. 1,73a 

t. QUIETING TiTLE— PlEADING. 

Wliere the holder of a tax tltle sued out a wrlt of possession from a 
State court, and, in a suit to set aside his deed as a cloud on title, filed 
a cross-bill praying possession, lie thereby eonfessed that the possession 
was in complalnant. 

2. Same— Sale to State— Tax List— Requisites. 

Act Tenu. 1899, p. 1084, c. 435, requires the county trustée to make pub- 
lic sale of land subject to delinqnent taxes, and requires that he strlke 
off to the treasurer ail lands in lots so sold, when the full amount of taxes, 
penaltles, and costs are not bid at the sale by some private person, and 
that he shall then flle wlth the clerk a certified llst of the lands so struck 
off, speclfying the days of sale, the amounts of the respective taxes for 
which the sale was made, and each item of cost thereof. Held, that where 
a list contalned figures, between perpendicular lines, wlth nothing to in- 
dicate that the figures stood for dollars and cents, and there was no sép- 
aration of the tax due the state from that due the county, or the amount 
of any spécial tax, the llst was void, and dld not operate to pass any title 
to the state. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 45, Taxation, § 1371.] 

8. Taxation — Titt.k — Dfrii — Conolustveness— Statdtes. 

Act Tenn. 1899, p. 1143, c. 435, § 06, provides that a tax deed shall be 
an assurance of perfect tltle to the purchaser, and shall not be invalidat- 
ed by any court except on proof that the land was not llable to sale for 
taxes, or that the taxes had been paid before sale, and that no suit shall 
be commenced in any court of the state to invalldate any tax title, after 
three years from the sale, except in cases of persons under disabillty, 
etc. Held, that such section was unavallable to validate a tax title, where 
the clerk was without authorlty to make the deed because the list filed by 
the county trustée dld not comply wlth the statute, and that the limita- 
tion preseribed was also inapplicable under such cireumstances. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 45, Taxation, § 1557.] 

4. Limitation of Actions. 

To start the running of a statute of limitations there must be some 
one capable of suing, some one subjeet to the suit, and a tribunal open 
for such suit. 

[Ed'. Note. — For cases in point, see Cent. Dlg. vol. 33, Limitation of 
Actions, §§ 217-219, 384.] 

5. Taxation— Limitations— Commencement of Term. 

Wliere a trustée sold certain land to the state for dellnquent taxes, and 
two days before the perlod of rédemption expired the clerk sold the land 
to défendant by statutory conveyance, the three-years limitation preserib- 
ed by Act Tenn. 1899, p. 1143, c. 435, § 66, within which a suit may be 
brought to contest such title, did not begln to run until the conveyance by 
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the clerk to défendant, no action being prevlously avallable whlch would 
hâve eoncluded the state, whlch could not be sued. 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

A. W. Biggs, for appellant. 
J. P. Holt, for appellee. 

Before LURTON, SEVERENS, artd RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This bill was filed in a chancery court 
of the state, and duly removed to the court below upon diversity of 
citizenship. The object of the bill is to remove a tax deed as a cloud 
upon the title to lots Nos. 16 and 17 of the Trezevant subdivision of 
land in Shelby county, Tenn., and to enjoin the exécution of a writ of 
possession, issued by the state circuit court, to put the holder of the 
tax title into possession. An answer and cross-bill was filed by the 
défendant, and an amended bill and answer to the defendant's cross- 
bill was filed by the complainant. Thèse pleadings put in issue the 
validity of the tax deed under which the défendant claimed, and the 
right of the complainant to maintain any suit to avoid the tax assess- 
ments, sale, or deed. Upon a final hearing the court below dismissed 
the bill ; the décision, as indicated by the opinion, going wholly upon 
the ground that more than three years had elapsed between the tax 
sale and the filing of the bill. 

1. It is useless to go into détails about the title of the complainant. 
He had and has now, at least, such an équitable interest as to entitle 
him to maintain a bill to clear away a cloud and to enjoin a writ dis- 
possessing him or those claiming under or through him. The lots 
were inclosed but vacant. That there was an existing possession by 
Collier, or those in privity with him, is not put in issue by the answer, 
and is in efïect confessed by the suing out of a writ of possession from 
the state circuit court, as well as by the prayer for such a writ includ- 
ed in the defendant's cross-bill. 

2. Laying aside ail questions as to the validity of the original assess- 
ment for indefiniteness of description or because assessed to one not 
the owner, as well as the question as to whether as a précèdent to a 
sale of land for taxes a distress warrant must not issue and a return 
be made of no personal estate, we shall deal only with the validity of 
the "list" which the trustée is required to file after a sale for delin- 
quent taxes, which is the basis for any title obtained by a purchaser 
at a tax sale. Under the assessment law in force in Tennessee, the 
county trustée makes public sale of lands subject to delinquent taxes, 
and is required to strike ofï to the State Treasurer ail lands or lots 
so sold when the full amount of taxes, penalties, and costs, etc., are 
not bid at the sale by some private person, and that he shall then file 
with the clerk of the circuit court of his county a "certified list of the 
lands so struck of," "specifying the days of sale, the amounts of the 
respective taxes for which said sale was made, and each item of cost 
thereof." This "list," the act déclares, shall operate to "vest title" in 
the Treasurer for the use of the state as fully as a conveyance. It is 
also provided that the clerk may sell privately to any person who vvill 
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pay the taxes due upon the lands so bid off, and that such purchaser 
shal] take the state's title subject to every right of rédemption accorded 
by law to the owner, and that when the rédemption period expires the 
clerk shall make deed to such purchaser, and that the circuit court 
shall at his demand issue a writ to put him in possession. The lots 
involved were sold by the county trustée July 5, 1900, and struck off 
to the Treasurer of the state for .the use of the state. The period for 
rédemption extended to July 5, 1902. On July 3, 1902, the clerk 
sold thèse lots to the appellee, and on July 10, 1902, made him a con- 
veyance according to the statutory form. Nearly two years after this, 
appellee applied for a writ of possession, and this writ was in the hands 
of the sheriff when this bill was filed in June, 1904. 

Section 66 of the act of 1899, p. 1143, c. 435, provides that this con- 
ve)'ance "shall be an assurance of perfect title to the purchaser of said 
land ; no such conveyance shall be invalidated by any court, except 
by proof that the land was not liable to sale for taxes, or that the 
taxes for which said land was sold hâve been paid before said sale, 
and if any part of the taxes for which said land was sold is illégal, or 
not chargeable on it, but a part is chargeable, that shall not afïect the 
sale, nor invalidate the conveyance thereunder, uniess it appears that 
before sale the amount legally chargeable on the land was paid or 
tendered to the county trustée, and no other objection, either in form 
or substance to the sale, or the title thereunder, shall avail in any con- 
troversy involving them ; and no suit shall be commenced in any court 
of this state to invalidate any tax title to land after three years from 
the time said land was sold for taxes, except in case of persons under 
disability, who shall hâve one year in which to bring suit after such 
disability is removed, nor until the party suing shall hâve paid or ten- 
dered to the clerk of the court in which the suit is brought the amount 
of the bid, and ail taxes subsequently accrued, with interest and char- 
ges as herein provided. A writ of possession shall, upon application 
of the purchaser included in this section, be ordered by the court to 
which the tax sale has been certified." 

The objection to this title which we deem it necessary to consider is 
that the "list" of lands struck ofï to the state and filed with the clerk 
of the circuit court was not made in compliance with the positive 
requirements of the act in that regard. The "list" which included the 
lots in question did not "specify the amount of the respective taxes for 
which said sale was made" nor show "each item of cost thereof." Op- 
posite a description of thèse lots in a column at the top of which are 
the words and figures, "State, county and spécial taxes," "103 on 
$100." Then appear the figures "1236." There is a ruied perpendicu- 
lar line between figures "1" and "2" and another between "2" and 
"36." There is, however, no dollar mark at the top of the column, and 
nothing to indicate whether "1236" stands for dollars or cents. Nei- 
ther is there any séparation of the tax due the state from that due the 
county nor the amount of any "spécial tax" tax from either. To the 
right of the column in which occur thèse figures are ruled columns, 
one headed with the words "Interest from February 1, 189 — ," another 
headed "Clerk's Commissions, etc.," another "Penalty," and a fourth 
and last headed "Total tax, costs, etc.," but there arc no figures ex- 
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tended in any of thèse columns. Under another column headed "Re- 
marks," there occurs "Sold to state July 5, 1900," and under an- 
other headed "When and by whom paid" is the entry "Sold Julv 3, 
1902, W. F. Goessling $34.85 Sub. R. Deed Delivered July 14, 19'02." 
Identical provisions in the assessment act of 1897 were constructed 
by the Tennessee Suprême Court in the cases styled "Tax Title Cases," 
105 Tenn. 245, 58 S. W. 259, and a clerk's deed conveying land, struck 
off by the trustée to the state, was held void, because the "list" filed 
by the trustée with the clerk of the circuit court of his county had net 
been "certified" as the act required. In référence to the provision in 
section 71 of the act of 1897, p. 37, c. 1, which is identical with that 
in section 66 of the act of 1899, that the clerk's deed should be an 
"assurance of perfect title to the purchaser of said land, and no such 
conveyance shall be invalidated in any court, except by proof that the 
land was not liable to sale for taxes, or that the taxes for which the 
land was sold hâve been paid before said sale," the Tennessee court 
said that this did not operate to close the door of investigation, and 
that that provision did not apply to a deed which the clerk was with- 
out authority to make. "Behind it," said the court, "must be the pow- 
er to exécute before it can hâve the efficacy now claimed for it." "It 
is left scope enough without embracing within it a conveyance which 
the clerk was without authority to make." Construing the act as re- 
quiring the trustée to file a "certified list" of lands struck ofï to the 
state, and that a list not certified did not operate to vest any title 
in the state, the court held that the clerk had no povver to convey title 
where the state had none, and that his deed was impeachable and void. 
In Condon v. Galbraith, 106 Tenn. 14, 58 S. W. 916, the Tax Title 
Cases were followed, and a tax deed to a purchaser from the state 
held to pass no title where the trustée had neglected to certify the list 
filed by him. It was also held that the circuit court had no jurisdic- 
tion under the act of 1899, c. 435, to confirm the title of a purchaser 
at tax sales, and to award writs of possession to such purchasers, un- 
less the required list had been duly certified. In Hamilton v. Browns- 
ville Gas Light Co. et al., 115 Tenn. 50, 154, 90 S. W. 159, the same 
court held that the list of sales by the trustée, furnished to the clerk 
of the circuit court, should be equally as spécifie and definite in show- 
ing the amount of taxes in dollars and cents, as well as each item of 
costs and penalties in dollars and cents, as would be required to make 
a valid assessment, and the lists failing to show specifically and defi- 
nitely the amount of each item of taxes, costs, and penalties, the lists 
will be insufficient and invalid to divest title eut of the owner of the 
property, and to vest it in the state, or in the purchaser from the state. 
Among other things the court in the case last cited, said : 

"Without passing upon the other assignments, we are of opinion that the 
sale to the oil company by the clerk of the circuit court was without au- 
thority, Invalld, and void, and conferred no title upon the oll company as 
purchaser, and the complainant Is entitled to hâve the cloud, caused by said 
void sale, removed from the title of the land Involved, upon the condition 
that It pay the amount of taxes assessable against the land for the year 
1899, and ail subséquent taxes and proper Interest on ail the same, but with- 
out any penalties or costs." 
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The "list," under which the title was claimed in the case just cited, 
was subject to the précise defects we hâve pointed out in the case 
before us. The court said of it : 

"There are certain figures entered on the Usts between perpendlcular Unes, 
but there Is nothlng to show or Indlcate what Is meant by thèse figures. There 
Is no dollar mark attached to any of them, nor does the dollar mark appear 
anywhere upon the lists, except In the valuatlon of the property. It has been 
held In a number of cases that the absence of the dollar mark to indlcate 
what is meant by the figures in the assessment of property is fatal to the as- 
sessment, and that perpendicular Unes between the figure», separatlng them, 
wlll not suffice to make the assessment good." 

Under thèse Tennessee décisions, construing this very assessment 
law and applying that construction to "lists" defective precisely as the 
"list" which is the basis for the deed under which the appellee claims, 
we are inevitably led to hold that this deed was void, and the judg- 
ment awarding a writ of possession void as having been rendered by a 
court having no jurisdiction. This brings us to the question of limita- 
tion of time within which such a suit as this may be brought as provid- 
ed in the section of the act of 1899, heretofore set out. 

If the provisions of this statute declaring a tax title unavailable ex- 
cept in two spécifie cases does not apply where the clerk is without au- 
thority to make a deed because the "list" filed by the trustée with him 
does not comply with the provisions of the statute, it is equally plain 
that the limitation in the latter part of the same section is inapplicable 
whenever the clerk was without power to make a deed to a purchaser 
from the state. The clerk's power to sell land which had been struck 
off to the state and his power to make a conveyance which shall con- 
vey the title is a statutory power. In Marx v. Hanthorn, 148 U. S. 
172, 180-182, 13 Sup. Ct. 508, 510, 37 L. Ed. 410, it was said: 

"A statutory power to be valldly executed must be executed according to 
the statutory directions. It is, no doubt, true that there may be provisions 
in tax laws that are made in the Interest of the public, and which do not 
concern the taxpayer; and a failure to punctiliously observe them may fur- 
nish him with no just ground of complaint. But the well-establlshed rule 
is, as above stated, that observance of every safeguard to the owner created 
by the statute is imperatlvely necessary. So, too, is the rule, when not modi- 
fled by statute, that the burden of proof is on the holder of a tax deed to 
maintain his title by affirmatively showing that the provisions of the law 
bave been complied with." 

Touching the législative power to make a tax deed conclusive, the 
court, in the same case, said : 

"It is compétent for the Législature to déclare that a tax deed shalI be 
prima facie évidence, not only of the regularlty of the saie, but of ail prior 
proceedings, and of title in the purchaser, but that the Législature cannot 
deprive one of his property by making his adversary's elaim to it, whatever 
that claim may be, conclusive of its own validity, and it cannot, therefore, 
make the tax deed conclusive évidence of the holder's title to the land. Mr. 
Cooley sums up his examination of the cases on this subject in the follow- 
Ing statement: 'That a tax deed can be made conclusive évidence of title 
In the grantee we think Is more than doubtful. The attempt is a violation of 
the great principle of Magna Charta, which has been incorporated In our 
Bill of RIghts, and. If successful, deprive the citizen of his property by pro- 
ceedings absolutely without warrant of law or of justice; it is not in the 
power of auy .4merican Législature to deprive one of his property by mak- 
ing his adversary's elaim to it, wliatever that claim may be, conclusive of its 
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own valiaity. It cannot, therefore, make the tax deed conclusive évidence 
of the holder's tltle to the land, or of the possible jurlsdictlonal facts which 
would make eut tltle. But the Législature might doubtless make the deed 
•conclusive évidence of * • • everything except the essentials.' " 

If every défense is eut oflF after the lapse of three years, that would 
include even the fact of a sale by the trustée at ail, or that the taxes 
had in fact been paid, or that the tax was void. So extrême a pur- 
pose is not to be lightly attributed to the Législature, and tends strong- 
ly to induce us to hold that this limitation was not intended to apply 
to those matters upon which the power of the clerk and the jurisdiction 
of the court depended. This interprétation and application of the lim- 
itation clause of this act is not only in clear accord with the Tennes- 
see décisions cited above, but it is in line with the view taken of such 
statutes by other courts. Radcliffe v. Scruggs, 46 Ark. 96, 106 ; 
Alexander v. Gordon, 101 Fed. 93, 41 C. C. A. 238 ; Boyles v. Boyles, 
37 lowa, 593 ; Feller v. Clark, 36 Minn. 338, 340, 31 N. W. 175. A 
statute of Florida provided that no suit should be commenced to set 
aside a tax deed and recover possession, unless within one year from 
the recording of the deed, "except upon the grounds that the lands 
were not subject to taxation, or that the taxes were paid or tendered," 
etc. The recording of the deed was also made an assurance of title 
and entry sufficient to authorize suit as for an actual entry. The Flor- 
ida courts held that this statute did not protect a void deed, and the 
Florida décisions were reviewed and applied to a tax deed where the 
assessment was insuificient in description to impart notice to the owner 
bv the United States Suprême Court in Bird v. Benlisa, 142 U. S. 
664, 12 Sup. Ct. 323, 35 L. Ed. 1151. See, also, Kraus v. Montgomery, 
114 Ind. 103, 16 N. E. 153 ; Early v. Whittingham, 43 lowa, 163 ; 
Smith V. Kipp, 49 Minn. 119, 51 N. W. 656 ; and Zink v. McManus, 
121 N. Y. 299, 34 N. E. 467. 

But if we treat this provision as a statute of limitation, and not as 
a statute making a tax deed conclusive évidence of every fact upon 
which its validity dépends, and also that the Législature intended it to 
apply to tax titles executed by a clerk without any power, a very seri- 
ons question would arise as to its constitutionality, if applicable to an 
owner in possession of his own property. What would set the statute 
in motion if his possession was undisturbed and the writ of posses- 
sion was based upon the order of a court having no jurisdiction, and 
the deed of a clerk without power under the statute to make the deed ? 
Might he not défend and show thèse things? Could a tax purchaser 
sit still until the lapse of three years, and then summarily oust him 
and deny him ail right to be heard because more than three years had 
elapsed since the date of the tax sale? The question of whether one 
in possession can be put to an action without violation of the require- 
ment of due process was not decided in People v. Turner, 145 N. Y. 
451, 40 N. E. 400, because the New York court found that the land- 
owner was not in possession. In the same case on review by the Su- 
prême Court of the United States it was held that this question of 
fact was not open to review, and the constitutionality of a short stat- 
ute of limitation barring actions to invalidate tax titles maintained up- 
on the ground that the limitation was not unreasonable, there being a 
160 F.— 39 
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remedy open to thc landowner during the entire running of the stat- 
ute. Neither did the question arise in the subséquent case of Saranac 
Land & Timber Company v. The Comptroller, 177 U. S. 318, 20 Sup. 
Ct. 642, 44 L. Ed. 786. Statutes of this description hâve been held 
void for want of due process when they operate against a landowner 
in possession and deprive him of his title under a tax proceeding 
which was absolutely void, as for want of notice, or where the tax had 
been paid or tendered, or where the sale or description was defective 
in those fundamentals which pertain to due process. Alexander v. 
Gordon, 101 Fed. 92, 41 C. C. A. 328.; Spurlock v. Dougherty, 81 
Mo. 171; Baldwin v. Merriam, 16 Neb. 199, 20 N. W. 250; Brooks 
V. Union T. Company, 52 Atl. 238 ; In Gardner v. Reedy, 62 S. C. 
503, 40 S. E. 947, the South Carolina court held that the statute did 
not start until the purchaser went into possession. See, also, the com- 
ment and opinion of Judge Cooley upon such statutes. 2 Cooley on 
Taxation, 1063. We forego any application of this principle to the 
facts of this case; the question of fact as to the continuity of actual 
possession by the appellant and those under whom he claims being in 
some doubt on the évidence, we put our judgment upon other grounds. 

But there is another ground upon which we think this suit in time 
if we are wrong in holding that the three-years limitation does not 
apply when the clerk was without power to make a deed to the prem- 
ises, and that is this: that the Hmitation did not begin to run until 
the clerk undertook to convey the premises to the appellee. This sale 
occurred July 5, 1900. The property was struck off to the State 
Treasurer for the use of the state. The "list" fîled with the circuit 
court clerk, if valid, vested the title in the state. The state could not 
be sued in any court of the state, nor could "any ofificer of the state 
acting by authority of the state, with a view to reach the state, its 
treasury, funds, or property." Shannon's Tenn. Code, § 4507. An 
oificer of the state acting without authority may be restrained, because 
that would not be a suit against the state, but against one vainly pre- 
tending to act for the state under a void law. Lynn y. Polk, 8 Lea 
(Tenn.) 121. The principle is a familiar one, and is applied in the 
courts of the United States in suits against state oiifîcials. Poindexter 
v. Greenhow, 114 U. S. 270, 5 Sup. Ct. 903, 29 L. Ed. 185 ; Fitts 
v. McGhee, 172 U. S. 527, 19 Sup. Ct. 269, 43 L,. Ed. 535. Undoubted- 
ly, if the State Treasurer had sued out a writ of possession, the writ 
might hâve been enjoined. If he had taken possession personally, an 
action of ejectment might hâve been brought to dispossess him, in as 
much as the suit would hâve only tried his right to possession it would 
not hâve been a suit by the state, nor conclude its claim under the tax 
sale and "list." United States v. Lea, 106 U. S. 196, 1 Sup. Ct. 240, 
27 L. Ed. 171 ; Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 
L. Ed. 535 ; Scranton v. Wheeler, 57 Fed. 803, 6 C. C. A. 585 ; Stan- 
ley v. Schwalby, 147 U. S. 508, 13 Sup. Ct. 418, 37 L. Ed. 359. Nei- 
ther would an action of ejectment brought against an agent of thc 
state in possession conclude the state, and would not, therefore, inr 
validate the state's tax title. 

Neither would a bil! to remove a cloud be effectuai unless the state 
would be concluded thereby. Neither would an injunction against 
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an agent of the state, or against the clerk of the circuit court, conclude 
the State, unless the state was a party, and this it forbids by law. To 
restrain the clerk from making a deed to the state would be idle 
The act contemplâtes no deed to the state, but makes the "list" operate 
as a conveyance vesting title in the state. But, if the clerk should 
prépare a deed to the state and should be enjoined, the state not being 
a party, the landowner would be no better ofï than before. Under 
section 4972, Shannon's Tenn. Code, an action of ejectment will lie 
against one in possession or one "claiming an interest." But unless 
the state itself should be sued in this statutory way the action would 
be fruitless. There was, therefore, no remedy of which the landowner 
could avail himself, whether in or out of possession, which would in- 
validate the tax sale and tax deed, so long as the équitable title was 
in the state, and the state would not suffer itself to be sued in such 
way as to conclude itself. To start the running of a statute of limita- 
tion there must be some one capable of suing, some one subject to be 
sued, and a tribunal open for such suits. Thurman v. Shelton, 10 
Yerg. (Tenn.) 383 ; Graham v. Nelson, 5 Humph. (Tenn.) 605, 611 ; 
Yancv v. Yancy, 5 Heisk. (Tenn.) 353, 13 Am. Rep. 5 ; Braun v. 
Sauerwein, 10 Wall. (U. S.) 218, 19 L. Ed. 895. The state's title did 
not pass out of the state and into one capable of being sued until the 
deed of the clerk of July 10, 1902, to appellee. That was less than 
three years before this bill was brought. This suit to invalidate appel- 
lee's tax title was therefore not barred by the limitation relied upon. 

Reverse the decree and remand, with directions to pronounce such 
a decree as indicated by this opinion, requiring, however, that the ap- 
pellee shall be repaid the tax and interest actually paid by him for 
which the land was sold, and taxes since paid by him, with interest, 
but no penaltiesor costs. Hamilton v. Brownsville Gas Company, 115 
Tenn. 150, 90 S. W. 159. 



TUCKER, Internai Revenue Collector, et al. v. GRIER. 
(Circuit Court of Appeals, Eiglith Circuit. February 18, 1908.) 
No. 2,673. 

1. Internai. Revenue— Dealees in OLEOMAEaARiNE— Action to Recover Tax 

Paid. 

The provisions of the gênerai Internai revenue législation do not apply 
to Oleomargarine Act Aug. 2, 1886, c. 840, 24 Stat. 209 (U. S. Oomp. St. 
1901, p. 2228), except those sections expressly made applicable by section 
3 thereof (24 Stat. 209 [U. S. Comp. St. 1901, p. 2229]) ; and one assessed 
with a spécial tax as a dealer under such law, who, before paylng the 
tax at the suggestion of the collector, made application to the Commls- 
sioner for an abatement of the same, statlng the facts, which application 
was refused, is not requlred to again appeal to the Commlssloner under 
Rev. St. S 3226 (U. S. Comp. St. 1901, p. 2088), after he bas paid under 
protest, before he can malntaln a suit to recover his payment back as 
illegally imposed. 

2. Same— What Constitgtes Dealer. 

PlalntlfC was a retail grocer, who, prior to the passage of Act Aug. 2, 
1886, c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, p. 2228), had sold oleo- 
margarine. After that he ceased handling it; but having two or three 
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customens who desired It, at their request aud for their accommodation 
he sent orders in their respective names to tlie manufacturer for 10- 
pound pacitages at a time, to be shlpped to eacli customer in his care. 
Tlie manufacturer sliipped the same to Its local branch house, addressed 
and bllled to tbe customers. The branch house, which dld not deliver 
to retail customers, left the packages at plaintifC's store, and he deliv- 
ered the same, with other groceries. The customers retnrned the bills to 
him, and he remitted for the same to the manufacturer each moiith, charg- 
ing the customers with the cash so sent. There was no fraud, nor at- 
tempt at concealment, and plaintifC made no profit whatever on the trans- 
actions. Held, that such transactions were not sales of the article by 
plaintiff, and did not render hlm subject to tax as a wholesale dealer. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

James K. Barnes and L. W. Gregg, for plaintifïs in error. 
F, A. Youmans, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

PER CURIAM. The writ of error in this case challenges a judg- 
ment for the recovery from a collector of internai revenue of $782.30, 
obtained by him from the défendant in error, against his protest, as a 
tax on him as a dealer in oleomargarine. A patient considération 
of the évidence and of the law, in the light of the arguments pre- 
sented and authorities cited by counsel, has satisfied us that the judg- 
ment below w^as right, and that we cannot présent the facts or the 
true reasons for the conclusion more clearly or correctly than they 
hâve been expressed by Judge Rogers in his findings and opinion in 
the court below. The judgment is accordingly affirmed upon those 
findings and upon that opinion, which are approved by this court and 
which appear in 150 Fed. 658, and read in this way : 

•'The facts In this case, as found by the court, slttlug as a .îury, are thèse: 
A. & J. Grier Is a flrm of retail grocery merchants, doing business at Ft. 
Smith, Ark. Andrew Grier died about three years ago, and more than a year 
before the matters occurred ont of which this suit grew. The business, since 
Andrew's death, has been conducted by James Grier, as survivlng partner, 
under the original flrm name of A. & J. Grier. Before the oleomargarine act 
of August 2, 1886, was enacted the flrm had handled oleomargarine. When 
that act became a law it declined to handle oleomargarine at ail. Once or 
twice, however, after the oleomargarine act became law, dnring short sea- 
sons in which butter was scarce, It paid the spécial tax as retail dealers in 
oleomargarine, and during those short periods did retail oleomargarine. This 
suit, however, dld not grow out of anything which occurred during those 
periods, but grew out of transactions that occurred long after that tIme, and 
at a time when It does not claim to hâve paid any spécial tax at ail. It 
never did pay any tax as wholesale dealer at any tlme. A. & J. Grier (here- 
after called the plalntlff) had three customers to whom he sold groceries — i. 
e., James F. Read, Dr. St. Cloud Coop«r, and Mr. F. C. Redmond — who used 
oleomargarine. The manner In which his grocery business was conducted 
was this: The orders were elther verbal or by téléphone, and the goods were 
sent out by delivery wagons, accompanled by slips showing the quantity and 
prlce of the goods. This slip, for the information of the purchaser, was re- 
talned by him as a check upon the account of plaintiff, and the goods so sent 
were charged ou the books of plaintiff and paid for monthly. The three 
customers named used oleomargarine. Two of them, James F. Read and Dr. 
St Oloud Oooper, had been uslng it before the oleomargarine act was paased. 
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and wished to continue Its use. The proof is not clear when Mr. Redmond 
bec-ame a customer of plaintlff, and It Is not materlal, as the transactions were 
tlie same as to ail three customers. Plaintiff informed those customers that 
he was not dealing in oleomargàrine. ïliereupon the said customers request- 
ed plaintiff to order it for them in 10-pound packages. Plaintiff was a custom- 
er of Armour & Co., pacliers, of Kansas City, Mo., who had a branch house 
located and dolng business at Pt. Smith, Ark., where plaintiff was in the re- 
tail grocery business. When plaintiff would recelve a request from either of 
said three customers to order a package of oleomargàrine for them, he would 
téléphone Armour & Co., the branch house at Ft. Smith, to seud a 10-pound 
package of oleomargàrine to Judge James F. Read, Dr. St. Cloud Cooper, or 
P. C. Redmond, as the case might be, care of plaintiff. This order the branch 
house of Armour & Co. would forward to Armour & Co. at Kansas City, Mo., 
and that house would forward the package as ordered to its branch house at 
Pt. Smith, billed to James P. Read, or Dr. St. Cloud Cooper, or P. C. Redmond, 
as the case might be, in care of plaintiff, and a dupllcate of the bill thus 
made ont against the purchaser, which was sent to the branch house at Pt. 
Smith, was sent (with express charges. If It came by express) by Armour & 
Co., at Kansas City, Mo., through the mail, to the person to whom it was 
billed. On the receipt of the package by the branch house of Armoilr & Co. 
at Ft. Smith, the manager would seoid the package, accompanied by the dupli- 
cate bill, to the store of plaintiff, who received it and the bill for the person 
to whom it was billed, and on the next trlp of the wagon of plaintiff to de- 
liver other groceries to the purchaser the package of oleomargàrine would 
be put in and delivered at the résidence of the purchaser, accompanied by the 
duplicate copy of the bill of Armour & Co., which had been sent to plaintiff 
through the branch house of Armour & Co. at Pt Smith. WBen the pack- 
age was delivered at the home of the purchaser by plaintiff in the manner 
stated, the purchaser would return the bill of Armour & Co. to plaintiff. 
When plaintiff loaded the package into the wagon, he would charge on hia 
books 'Cash for oleo' (stating the amount contalned in the bill), but did not 
pay Armour & Co. until the beginning of the next month, and when plaintiff 
made eut his blll against the customer who got the oleomargàrine he carried 
the entry on his books 'Cash for oleo,' so much, into the customer's account 
as of the date it appeared on his books, and it was paid for by the customer 
in the same way the other groceries were paid for. James P. Read and James 
Grier testifled that plaintiff made the order simply as an accommodation, and 
paid for the 'oleo' in that way at the request of the customer as a matter of 
convenience. Plaintiff received no profit on the goods, nor for any service 
rendered in regard to the 'oleo.' There was no semblance of any évidence 
that there was any arrangement or subterfuge between any of the parties, 
and the transaction was open, frank, and candid, and there was no suspicion of 
fraud or dissimulation attached to it, and the court, being Intimately acqualnt- 
ed with both Grier and Read, does not believe that either could be indueed to 
enter into any dishonest business of any character. It is also undisputed that 
Armour & Co. would not deliver goods to other persons than merchants, and 
the reason the oleomargàrine packages were delivered by Armour & Co. to 
plaintiff was to avold putting the customer to the trouble and expense of 
having to send to the packing house to get the package. The undisputed 
testimony also shows that the financial responsibility of James F. Read and 
Dr. St. Cloud Cooper is A-1, and Mr. Grier testifles that Mr. Redmond al- 
ways paid his bills, but that he did not know much about him ; that it was 
not necessary at ail for him to stand good for Dr. Cooper or Mr. Read, but 
he does not know whether Armour & Co. would hâve known Mr. Redmond 
or not ; and further, he says that he never made any arrangement to pay Ar- 
mour & Co. for the oleomargàrine, and there never was any understanding 
about the payment of it, but he always paid it at the request of the parties 
who purchased it, and in the manner hereinbefore stated. James F. Read 
testified that, after the trouble grew out of the transaction above referred to, 
he personally gave his orders to Armour & Co., and the goods were shipped 
direct to him, and paid for by him by check to Armour & Co. at Kansas City. 
•'The version of the revenue offlcers, Cox and Thomas, witnesses for the 
government, both of whom seemed to be entirely fair-minded and upright. 
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varies slightly from tlie facts as stated as to the conversation with James 
Grier at tlie tlme the discovery of thèse oleomargarlne transactions was 
made by them. This was In June, 1906, about 7 months ago. But, assumlng 
their memory Is accurate and their testlmony narratlng the conversation be- 
tween themselves and James Grler is exactly as they state it, nevertheless 
the undisputed facts established by Read and Grler, and the bills of the 
goods, a part of v\rhlch VFere Introduced in évidence, malîe it absolutely certain 
that the real facts, as I hâve stated them, Is the exact truth. Their version 
of the conversation between themselves and Grier may be attrlbutable to 
inaccuracy of memory, or a failure to comprehend precisely v?hat was said, 
or it may be that Grier made loose statements at that time, the full purport 
and effect of which he hlmself did not Intend or understand ; but neither the 
one nor the other can affect the established facts as I hâve stated them, and 
as they appear from the proof in this case. Nor do thèse facts, as stated, 
differ from se much of the report of the revenue offlcers, made at the time, 
as was produced at the trial, and Is now part of the record, and will be 
found quoted In the letter of F. W. Tuclier, collector, under date of August 
14, 1906. It may be noted, in this connection, that the letter of November 5, 
1906, addressed by Collector Tucker to plaintiff, which is also in évidence, 
wherein the collector quotes from a letter from the Oommissioner of Internai 
Revenue, rendering his décision upon the application of plaintiff for an abate- 
ment of the assessment and penalty, does not differ at ail from the facts as 
reported by the collector to the Oommissioner, and upon which he acted in 
refusing to abate the tax and penalty. In short, the facts on which the Oom- 
missioner of Internai Revenue acted In refusing to abate the tax and penalty 
were substantially the same as I hâve stated them above. There is no ma- 
tériel difCerenâe. Any other facts essential to the détermination of this case 
will be found In the opinion. 

"Upon the alwve state of facts the Oommissioner of Internai Revenue de- 
cided that plaintiff was a Wholesale dealer in oleomargarlne, and imposed a 
tax of $480 upon the plaintiff, plus a penalty of 50 per cent, of the tax. 
nmounting to $240, and a 5 per cent, penalty, amounting to $36, and interest, 
$14.40, making a total of $770.40. This tax the plaintiff paid under protest. 
and immediately sued the défendants for the recovery of the money. Before 
paying the tax, as the resuit of correspondence between the plaintiff, the Inter- 
nai revenue collector (Tucker) at Llttle Rock, and the Oommissioner of Internai 
Revenue, forms were presented and an application was made thereon to the 
Oommissioner of Internai Revenue to abate the assessment of the tax, which 
was subsequently refused. The application and the letter of refusai, and the 
receipt for the money (which was paid under protest), are a part of the rec- 
ord of this cause; and, after the payment of the tax, no application was made, 
under section 3220 of the Revised Statutes, to either remit, refund, or pay 
back either the tax, penalty, or Interest, and the only action had towards 
compliance with that section was the application made to the Oommissioner, 
and his décision thereon, ail of which took place before the tax was paid 
under protest. 

"Rogers, District Judge. The flrst question which arlses on this record 
is whether the plaintiff, before he can malntain his suit, Is required to com- 
ply with section 3226, Rev. St. (U. S. Oomp. St. 1901, p. 2088), which provides as 
follows: 'No suit shall be maintained in any court for the recovery of any 
internai tax alleged to hâve been erroneously or illegally assessed or collected, 
or of any penalty claimed to hâve been collected without authorlty, or of any 
sum alleged to hâve been excessive or in any manner wrongfully collected, 
until appeal shall hâve been duly made to the Oommiissioner of Internai Rev- 
enue, according to the provisions of law In that regard, and the régulations 
of the Secretary of the Treasury established in pursuance thereof, and a déci- 
sion of the Oommissioner has been had therein. * * * ' If that section ap- 
plies to the oleomargarine act, and plaintiff has not complied therewith, it 
ends the case. Kings County Savings Institution v. Blair. 116 U. S. 200, 6 
Sup. et. 353, 29 L. Ed. 657. The facts in the record show that after plaintiff 
was assessed, at the suggestion of the collector of internai revenue for the 
district, he filed his application to the Oommissioner of Internai Revenue to 
hâve the assessment abated, The facts contalned in the record then before 
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the Commissioner were, In every materlal respect, exactly the same as are 
now before the court, and tbe précise questions now to be decided were de- 
termined by hlm adversely to the plaintiff, and the collector ordered to coUect 
the tax, penalties, and interest, which were paid. The law never requires a 
thing to be done whlch Is both useless and foolish, and nothlng was to be ob- 
talned by requlring the plaintiff to do the same thing after the tax was paid 
which he had done before the tax was paid. If, therefore, it was essential to 
décide whether the plaintlfC was required, after he paid the tax, to malie ap- 
plication to the Commissioner of Internai Revenue to hâve It rebated before 
instituting his suit, I should hold that section 3226, Rev. St., had been sub- 
stantially complied wlth, and would follow the opinion of Sawyer, Circuit 
Judge, In San EYanoisco Savings & Loan Society v. Cary, reported in 21 Fed. 
Cas. 380 (No. 12,317). That case présents the précise question, and Judge 
Sawyer said: 'But an appeal was taken from the assessment before pay- 
inent and decided against plaintiff. This I think suffieient. There could be 
no object in appealing a second time to tbe same officer in the same case up- 
on precisely the same question. The Commissioner had already decided the 
identical question, and the object of the law was accomplished In the flrst 
appeal.' The précise question hère presented was not before the court In 116 
TJ. S. 20O, 6 Sup. et. 353, 29 L. Ed. 657, and that case Is readily differentiated 
from the one now under considération, and therefore should not govern It ; 
but I do not consider the question essential In the décision of this case. 

"The underlying question is whether sections 3176, 3187, 3220, and 3226. 
Rev. St. (U. S. Comp. St. 1901, pp. 2068, 2073, 2086, 2088), not being enumerat- 
ed in Act August 2, 1886, c. 840, § 3, 24 Stat. 209 (U. S. Comp. St. 1901, p. 
2229), commonly known as the 'Oleomargarine Law,' and not beIng enumerat- 
ed in Act May 9, 1902, e. 784, 32 Stat. 193 (amending the oleomargarine law), 
commonly known as the 'Adulterated Butter Act,' bave any application at ail 
to the collection of taxes on oleomargarine. If they do not, then the complianee 
by the plaintiff with sections 3220 and 3226, Rev. St. U. S., was not required, 
and the action of the Commissioner of Internai Revenue in assessing a penal- 
ty of 50 per cent, under section 3176. Rev. St., and a 5 per cent, penalty and 
interest under sections 3186 and 3187, Rev. St., upon plaintiff, was without 
authority of law, and the collection thereof illégal and unwarranted. The 
sections of the internai revenue law which are enumerated by the third sec- 
tion of the oleomargarine act, supra, are sections 3233 to section 3241, inclusive 
and section 3243, Rev. St. U. S. (U. S. Comp. St. 1901, p. 2190). None of 
thèse sections authorize the penalty or Interest in cases of a refusai or neg- 
lect in making a list or retum, or in paying the tax provided for under that 
act, or the Issuance of any distraint warrant for their collection under any 
circumstances. Nor Is there any such provision made In Act May 9, 1902, 
supra. 

"The contention is that the whole Internai revenue législation In exist- 
ence at the time of the passage of the oleomargarine act, so far as applicable, 
applied to the oleomargarine law. If that were true, the question naturally 
arlses: Why did Congress, by the third section of the oleomargarine law, 
sélect from the body of the internai revenue law 11 sections — 1. e., 3232 to 
3241, Inclusive, and section 3243, Rev. St. — and by express provision extend 
them, as far as applicable, to the oleomargarine law? It is not percelved 
how the fourth paragraph of the third section of the oleomargarine law could 
be otherwise than utterly superfluous. If Congress Intended that the whole 
Internai revenue law, Including those sections, should Instantly become ap- 
plicable as soon as the oleomargarine law went into effect. Moreover, on Oc- 
tober 1, 1890, Oongresa amended the oleomargarine law (Act Oct. 1, 1890, c. 
1244, 26 Stat. 621 [U. S. Comp. St. 1901, p. 2235]) as follows: 'That wholesale 
dealers In oleomargarine shall keep such books and render such returns in 
relation thereto as the Commissioner of Internai Revenue, wlth the approval 
of the Secretary of the Treasury, may by régulation require, and such books 
shall be open at ail tlmes to the inspection of any Internai revenue officer or 
agent.' What explanation can be made of the object of Congress in enacting 
that amendment, if sections 3303, 3304, 3318, 3337, 3338, 3357, 3358, and 3375, 
Rev. St. (U. S. Comp. St. 1901, pp. 2155, 2156, 2164, 2185, 2186, 2198, 2207), 
and other sections of the internai revenue law, were already applicable to the 
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oleomargarlne law? Surely the Ingenuity of the Internai revenue officera 
would not be taxed to flnd ample authorlty In those sections to accomplish 
ail that Is provlded for in Aet Oct. 1, 1890, supra. That amendment, also, was 
utterly superfluous if the internai revenue law applies to the oleomargarlne 
law. What object could Congress hâve had in enacting section 19 of the oleo- 
margarlne law (Act Aug. 2, 1886. c. 840, 24 Stat. 212 [U. S. Comp. St. 1901, 
p. 2234]) if section 3213, Rev. St. (U. S. Oomp. St. 1901, p. 2083), which is 
|)art of the gênerai Internai revenue law, applied to the oleomargarlne law? 
Both sections would accomplish the same purpose. What object was there 
in enacting section 17 of the oleomargarlne law (24 Stat. 212, c. 840) if section 
•".2^7, Rev. St. (U. S. Comp. St. 1901, p. 2112), a part of the internai revenue 
law, Is applicable to the oleomargarlne law? They both accomplish the same 
l)urpose. What purpose had Congress In enacting section 13 of the oleomar- 
garlne law (24 Stat. 211, e. 840 [U. S. Oomp. St. 1901, p. 2232]), If section 3324, 
Rev. St. (U. S. Oomp. St. 1901, p. 2168), a part of the Internai revenue law, 
;ipi)lied to the oleomargarlne law? Both sections were Intended to accomplish 
a like purpose. The same Is true of section 9 of the oleomargarlne law (24 
.Stat. 211, c. 840 [U. S. Comp. St. 1901, p. 2231]), and section 3296, Rev. St. (U. 

5. Comp. St. 1901, p. 2136), a part of the Internai revenue law. If you turn 
to the act approved May 9, 1902 (32 Stat. 194, e. 784, § 3 [U. S. Comp. St. Supp. 
1907. p. 637]), whleh is an act amending the oleomargarlne law, It wlU be 
found that that act extends the provisions of the internai revenue law con- 
cerning coupon stamps on tobacco and snuff to the oleomargarlne law as far as 
.npplieable. Why enact thls provision, if ail the body of the internai revenue 
law applies to the oleomargarlne law? Why enact Act May 9, 1902, c. 784, § 

6, 32 Stat. 197 (U. S. Comp. St. Supp. 1907, p. 641), and make It apply equally 
to oleomargarlne and adulterated butter. If the Internai revenue law already 
applied to both and made ample provision for everything that was contained 
in that section? It will be remembered that eveiy argument that can be 
made fixing the applicability of the Internai revenue law to the oleomargarlne 
law can with equal force and proprlety be made to the adulterated' butter law 
of May 9. 1902, supra. It Is not pereeived that any one who Is fair-mlnded 
can carefully examine and compare the oleomargarlne act and its amend- 
ment with the existing gênerai Internai revenue législation without being con- 
vinced that Congress intended that the oleomargarlne statute and the amend- 
ments thereto, Includlng the sections of the Internai revenue law expressly 
extended to the oleomargarlne law and Its amendments, was neither supple- 
raentary of or an amendment of the existing gênerai Internai revenue législa- 
tion, but were a separate and independent act, creating a complète and com- 
prehensive System in itself, and containlng provisions for ail the punlshments, 
penaltles, fines, forfeitures, and interest whlch the Congress intended the 
citizen should pay, and also complète remédies and methods, for thelr collec- 
tion. 

"Thia précise question has been before other courts, and was fully dis- 
cussed, and without exception this same conclusion has been reached. Scha- 
fer V. Craft (D. C.) 144 Fed. 907, Is precisely in point, and the wrlter is en- 
tlrely satisfled with the reasoning and conclusions of District .Tudge Evans in 
that case. In re Klnney (D. C.) 102 Fed. 468, bears directly on the subjeet, 
and District Judge Brown's reasoning on the point Is to my mind concluslve. 
It follows that, If the conclusions reached are correct, the plaintiffl not only 
was not requlred by law to make any clalm under section 3226, Rev. St., be- 
fore instltuting his suit to recover the tax, penalty, and interest, but the ac- 
tion of the revenue oflScers In Imposing the two penaltles, one of 50 per cent. 
of the tax, amountlng to $240, and the other of 5 per cent., amounting to ¥36, 
and interest, amountlng to $14.40, was unauthorized In law, illégal, and 
plalntiff Is entltled to recover said sums pald under protest, with Interest at 
6 per cent, from the date of payment thereof. 

"The question now remains : Was plalntiff a dealer in oleomargarlne? The 
statute provides (Act Aug. 2, 1886, c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, 
p. 2229]), that: 'Bvery person who sells or offers for sale oleomargarlne in the 
original manufacturer's packages shall be deemed a wholesale dealer in oleo- 
margarlne.' Did plaintlflT sell, or offer for sale, oleomargarlne? On the state 
of facts set forth the court thinks not. Plalntiff gave the order to Armour 
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k Co. for the lO-pound packages of oleomargarlne for hls eustomers, and re- 
quested It Bhlpped to hls own care. Tlie bills were made out by Armour & 
Ca). to his eustomers, and it was shipped to them through Its local branch 
house to the care of plalntlfC, as dlrected. Armour & Oo. was not even direct- 
ed at the time to dellver the goods at the house of plalntlfC. Armour & Oo. 
must be held to hâve known to whom the goods were sold. Its branch house 
must be held to bave known It, and to hâve known why it was shipped to the 
care of plaintifif and dellvered at plalntlfC's store ; and the knowledge of the 
branch house was the knowledge of the Kansas Olty house of Armour & Co. 
Hoover v. Wise, 91 U. S. 308, 23 L, Ed. 392. Armour & Co. knew plalntlfC was 
not buylng the oleomargarlne from them, and In ail reason they knew he was 
not handllng It. Shipplng goods to one man to the care of another does not 
constltute a sale to the man to whose care they were shipped. But It Is sald 
plalntlfC aetually paid' Armour & Oo. for the goods, and entered the charge on 
hls own books against his eustomers. So he dld ; but before he did that the 
'sale' by Armour & Co. to hls eustomers was as complète In law as It could 
be. The sale was complète If It never had been pald for by the eustomers 
(nor any one else, as for that), and just as complète as If It had been paid 
for before plaintif? made any entry upon his books. It was not the paylng 
for the goods, or the entering upon plaintitt's books, that completed the sale. 
It was the ségrégation of the goods from the mass of Armour & Oo.'s stock 
and the dellvery to hls customer, and the delivery was complète when the 
goods were flrst received by plalntlfC, who was the agent of hls eustomers for 
that purpose. Suppose the customer never had pald Armour & Co. for the 
oleomargarlne In question ; would that, of Itself, bave made plalntlfC legally 
liable for it, In the absence of any promise, express or implied, to pay for It? 
PlalntifC might hâve felt morally liable to see that It was paid for; but did 
that make him legally liable therefor? PlalntlfC says he never made any 
promise to Armour & Oo. to pay for it, but that he did pay for it because 
hls eustomers requested him to do so, and eharged the purehase price in their 
accounts wlth him. He did thls; but did that make him the purchaser? 
When plalntlfC received the goods, it was in law a dellvery to the customer. 
They had ordered the goods through plalntifC, dellvered In that way, and 
therefore a delivery to plaintifC was a delivery to them. PlalntlfC was simply 
the agent of hls eustomers to receive the goods. Suppose, at the moment 
the goods were dellvered to plaintifC, his house had' bumed, and the goods 
had been lost; whose loss would it bave beenî PlalntlfC's? By no means. 
Why not? Because the goods were not hls. He received them as agent for 
hls eustomers. He afterwards paid for them In the same way, but not until 
the goods were delivered to liim as his eustomers' agent, and the sale was 
absolute and complète. Dld subsequently charging the amount of money he 
paid for his eustomers to .\rmour & Co for the goods at thelr request alter 
the transaction? Not at ail. Before that was done the sale was complète by 
rtelivery, and notliinc: was left to be done to complète it The payment for 
the goods and the entry on his books and the dellvery of the goods to the 
customer were ail subséquent to the delivery by Armour & Co., and the man- 
ner and method of doiug thèse things were simply matters of accommodation 
to plalntifC's eustomers. In truth, the real facts show plalntlfC was not ad- 
vancing the money to pay for the goods. He eharged the cash to the cus- 
tomer as of the date the oleomargarlne was sent out from his store ; but he 
dld not pay Armour & Oo. until the Ist of the month, and at that time hls 
customer paid him, so that In fact he advaneed no money. The charge on 
T)!aintifi"s books was simply to keep the matters between him and, hls eus- 
tomers correct, and that only. The proof, as before stated, shows that plain- 
tifC made no promise to pay for the goods, although he did pay for them In the 
way stated. Nor did he guarantee payment. Suppose he had ; did that make 
him a purchaser? By no means. If he did not purehase them, he did not own 
them : if he dld not own them, he had no interest in them to sell ; If he did not 
sell or ofCer to sell, he was not a dealer. 

"Hiirtzell V. U. S. (D. O.) 83 Fed. 1003, is In point, In which case District 
Judge Allen quotes from Benjamin on Sales as follows: 'But then, in some 
cases, a broker, though acting as agent for a principal, makes a contract of 
sale and purehase in bis own name. In such case he may be sued by the party 
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wlth whom he has made such eontract for a nonfulflllment of It. But so, al- 
so, may his undisclosed principal ; and, àlthough the agent may be liable upon 
the eontract, yet I apprehend nothing passes to him by the eontract. Tbe 
goods do not become hls. He could not hold them, even If they were delivered 
to him, as against his principal. He could not, as it seems to me, in the ab- 
sence of anything to give him a spécial property in them, maintain any action 
in which it was necessary to assert that he was the owner of the goods. The 
goods would be the property of his principal, and àlthough two persons, it is 
said, may be liable on the same eontract, yet It Is Impossible that two per- 
sons can each be the sole owner of the same goods. Although the agent may 
be held liable, as a contracter, on the eontract, he still is only an agent, and 
has acted only as agent. He could not be sued, as It seems to me, merely 
beeause he had made the eontract of purchase and sale In his own name wlth 
the vendor, even though the eontract should be in a form which passes prop- 
erty in goods by the eontract itself by a third person, as if he (the broker) 
were the owner of the goods, as if, for instance, the goods were a nuisance or 
lin obstruction, or, as it were, trespassing, he would successfully answer such 
an action bj* alleging that he was not the owner of the goods, and by proving 
that they were the goods of his principal, till then undisclosed. If he eould 
not be sued for any other tort merely on the ground that he had made the 
eontract in his own name with the vendor, it seems to me that he cannot 
be successfully sued merely on that ground by the real owner of the goods as 
for a wrongful conversion of the goods to his own use.' 

"It thus appears that if plaintifC had been a broker and primarily liable, or 
equally liable with the purchaser, the resuit would be the same. But he was 
not a broker. He got no commission or compensation for anything he did. 
He made no promise, expref:s or implied, to ,'\.rmour & Oo. to do or to be re- 
sponsible for anything. His obligations were to his customers to recelve and 
deliver the goods for them, and with that Axmour & Co. had nothing what- 
ever to do. He was under no obligation to Armour & Co. to even recelve the 
goods from them, although by his request they were shipped to his care. He 
mlght, when they came, hâve said to Armour & Co.: 'I will notify my cus- 
tomers, and they will send for the goods.' To do so would not bave been 
any breach of good faith, or good morals, much less of any principle of law. ■ 
Armour & Co. In fact, under the évidence, had no claim upon plaintifï at any 
time in regard to the goods. That plaintifï received them and paid for them 
was a mère matter of accommodation for his customers. It is said that the 
tact that the orders were small, and that plaintifif received nothing for his 
trouble, does not alter the transaction. It does not, in one sensé ; but it does 
very materially bear upon it in another. It is conceded that a man may buy 
goods and sell them below cost, in large or small quantlties. But the pur- 
chase and sale is no less a purchase and sale on that account. But in this 
case the size of the transaction and the fact that no profit was made, when 
eonsidered in connection with the relations of plaintiff and his customers, and 
the eharacters of both, tend to niake clear the bona fides of the transaction. 
As to both plaintiff and his customers it is proper to say that there is noth- 
ing in the transactions themselves which is not absolutely consistent with 
good faith and fair dealing, whatever suspicions the methodis employed may 
suggest. As a matter of fact the whole transaction was fair, free from any 
bad motive, and resulted In no wrong to the United States. 

"The exaction and collection of the tax was unauthorized and Illégal, and 
the plaintiff is entitled to recover of def enviants the same in full, with In- 
terest." • 
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HUTÏIG MFG. CO. v. EDWARDS. 

EDWARDS V. HUTTIG MFG. CO. 

(Circuit Court of Appeals, Elghth Circuit. March 27, 1908.) 

Nos. 2,565, 2,570. 

1. BANKRUPTCY— InSOLVENCY— GUAKANTIED DEBT3. 

In a suit by a banlcrupt's trustée to avold a préférence, a debt of a 
thlrd person wlio was insolvent, which the bankrupt had guarantled, was 
properly considered as a debt of the bankrupt in determlning hls solven- 
cy at the time the alleged préférence was given, and this though the 
guaranty was oral and wlthln the lowa statute of frauds, as such statute 
relates merely to the évidence required to prove the undertaking, and 
not to its valldlty. 

2. SAME— CbEDITORS— SUBBTIES OF Bankkupt— "Ceeditor." 

A surety or Indorser for a bankrupt is a "créditer" wlthln the taean- 
ing of the bankruptcy law. 

[Ed. Note. — ^For other définitions, see Words and Phrases, toI. 2, pp. 
1713-1726; vol. 8, pp. 7622-7623.] 

3. SAME— InSOLVENCY— ESTOPPEL TO Deny. 

Where défendant asserted and the bankrupt admltted the valldlty of 
defendant's demand against him at the time the bankrupt executed the 
mortgage to secure such demand, défendant was estopped to clalm that 
the bankrupt was solvent because his property, ail of whlch was covered 
by the mortgage, was sufflcient to pay the bankrupt's other credltors. 

4. Same— Knowledge of Peefeeence— Evidence. 

In an action by a bankrupt's trustée to set aslde a mortgage as an 
alleged préférence, évidence held to sustaln a flnding that the mortgagee 
had reasonable cause to believe that a préférence was Intended, and that 
the bankrupt was Insolvent at the time the mortgage was executed. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 6, Bankruptcy, i 256.] 

5. Same— Adjudication— Collatéral Attack. 

A bankruptcy adjudication is entitled to the same verity as other Judg- 
ments or decrees of courts of compétent jurisdiction, and cannot be at- 
tacked coUaterally in a suit by the trustée to avold a préférence on the 
ground that one of the three petitioners in the involuntary proceedlng was 
not a créditer. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, ${ 
141-144.] 

6. Same— Funds of Bankbupts— Deposit— Withdeawal. 

Bankr. Act July 1, 1898, c. 541, § 61, 30 Stat 562 (U. S. Comp. St. 1901, 
p. 3446), requires courts of bankruptcy to deslgnate banking institutions 
as depositories of funds of bankrupt estâtes and to require bonds for the 
safe-keeping and forthcoming thereof. Section 47a (3), 30 Stat. 557 (U. 
S. Comp. St. 1901, p. 3438), makes It the duty of a trustée to deposit ail 
money recelved by him in one of the deslgnated depositories, and gênerai 
order 29 prescribes the method of withdrawal. Held, that such provi- 
sions are mandatory, and that In the absence of consent It was error 
for the District Court to direct a bankrupt's trustée to withdraw the 
proceeds of a sale of the bankrupt's property from such a deslgnated 
dcpository, and deposit them in some national bank in the district, taking 
a time certificate of deposit bearing the highest carrent rate of Interest 

Sanborn, C. J., dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 
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W. E. Blake (Harold J. Wilson, on the brief), for Edwards, trustée. 
John J. Seerley (E. M. Warner and C. C. Clark, on the brief), for 
Huttig Manufacturing Company. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

HOOK, Circuit Judge. The principal question on thèse appeals is 
whether the Huttig Manufacturing Company received a voidable préf- 
érence when it took a mortgage on ail of the property of D. Winter, 
bankrupt. As the mortgage was taken within the prohibited period of 
four months we proceed to inquire whether Winter was then insolvent, 
and if so, whether the manufacturing company or its agents acting 
therein had reasonable cause to believe a préférence was intended. 
The trustée says he was insolvent because, first, he was a member of 
the fîrm of E. D. Winter & Co., also adjudged bankrupt, and the ad- 
dition of D. Winter's debts and assets to those of the firm confessedly 
exhibited a condition of hopeless insolvency ; and second, if D. Winter 
was not a member of the firm his debts exceeded the fair valuation of 
his property. We are of opinion the second contention is well taken, 
and therefore need not discuss the first. D. Winter's property consisted 
exclusively of real estate. His indebtedness arose from lending his 
crédit to his son, E. D. Winter, who conducted the business of E. D. 
Winter & Co., and from holding himself out as a partner, though he 
may not hâve been one in fact. There are some expressions in the tes- 
timony, mostly if not wholly hearsay, that the real estate of D. Winter, 
including his homestead, was estimated to be worth from $18,000 to 
$20,000. The assessed value of ail excepting the homestead was $16,- 
000, of the homestead $1,200. The value fixed by sworn appraisers 
appointed in the bankruptcy proceedings was $15,150, with $3,000 ad- 
ditional for the homestead. Ail that the trustée could obtain for the 
property exclusive of the homestead was $12,245.50. The proceeds 
were brought into court to abide the resuit of this litigation, and they 
were insufficient to pay the mortgage claim of the manufacturing com- 
pany. When the mortgage was given D. Winter owed the manufac- 
turing company $13,391.73, August Carstens $2,000, and the Mer- 
chants' National Bank of Burlington, lowa, $3,700, a total of $18,- 
091.73. He also owed the bank an additional $5,500 on two notes, but 
they were dated after the mortgage in question, and it was not shown 
they were renewals of prior notes or when the indebtedness originated. 
It is contended by the manufacturing company that the $13,391.73 for 
which it took the mortgage was not D. Winter's debt, and should not 
be considered in determining his solvency or insolvency. It was for 
goods sold by the manufacturing company to E. D. Winter & Co., and 
it is admitted D. Winter guaranteed the debt before it was incurred. 
The trustée says the guaranty was by a writing in which D. Winter 
also held himself out as a member of the firm, while the manufacturing 
company contends the signature of D. Winter to the writing was a 
forgery by E. D. Winter, his son, and that the guaranty was an oral 
one. In either event we think the amount of the debt directly affected 
D. Winter's solvency. A surety or indorser for a bankrupt has been 
held to be a creditor within the meaning of the bankruptcy law (Ko- 
busch v. Hand [C. C. A.] 156 Fed. 660; Swarts v. Siegel, 54 C. C. A. 



HUTTIO MFG. 00. V. EDWARDS. 621 

399, 117 Fed. 13) ; and upon the same principle a guarantor liable upon 
a fixed, liquidated demand as this was, is a debtor to him who holds it. 
and his liability is to be counted in determining his financial status. 
That the guaranty may hâve been oral and therefore within the stat- 
ute of frauds of lowa where the transaction occurred is immaterial. 
The lowa statute relates merely to the évidence or proof of the under- 
taking, and not to its validity. Berryhill v. Jones, 35 lowa, 335 ; Mer- 
chant V. O'Rourke, 111 lowa, 351, 82 N. W. 759. In the latter case 
it was said: 

"ïhe statute of frauds does not prohlblt an oral contract nor make such an 
agreement illégal because certain formalitlea are not compUed with, but re- 
lates only to the method by whieh proof may be made in an attempt to en- 
force it." 

The manufacturing company asserted and D. Winter admitted the 
vaHdity of the demand against him, and the former is not in position 
to say the latter was solvent because his property, ail of which it took 
under its mortgage, was sufiîcient to pay his other creditors. If the 
mortgage held, the other creditors would get nothing, and the solvenc} 
of the debtor would seem quite unsubstantial. 

There is another matter affecting the financial condition of D. Win- 
ter. Some letters were received in évidence to which his name was 
signed, and which stated he was a member of E. D. Winter & Co. and 
liable for their debts. One of thèse letters was to a mercantile agency 
which made it the basis of commercial reports upon the faith of which 
Welt & Reddelsheimer sold the firm goods amounting to $914.70. The 
genuineness of the signature to the letter was attacked, but there were 
received in évidence before the référée for purposes of comparison ad- 
mitted writings of D. Winter, and his décision that D. Winter so held 
himself out as liable, affirmed as it was by the District Court, should 
not be disturbed. It is altogether probable that D. Winter owed much 
more, but the debts mentioned rendered him insolvent when he made 
the mortgage. We are also convinced he knew it. He had previously 
given his daughter ail his household effects and jewels in order, as 
he said, "to avoid ail trouble for her in the future." He was conscious 
of being deeply involved with his son who conducted the business of 
E. D. Winter & Co., and he included in the mortgage to the manu- 
facturing Company ail of the property he had left. The necessary ef- 
fect of the mortgage was to give the mortgagee a préférence over other 
creditors. 

The référée in bankruptcy and the District Court found the manu- 
facturing Company had reasonable grounds to believe a préférence was 
intended. An attentive considération of the évidence and the fair in- 
ferences to be drawn from the facts admitted or proved lead us to 
the conclusion the finding is adequately supported, and that no clear 
or palpable mistake of fact was made, and in so saying we lay aside 
ail incompétent testimony appearing in the record. The known busi- 
ness connection between D. Winter and E. D. Winter & Co. or E. D. 
Winter, the latter's continued and persistent failure to meet his obliga- 
tions, the steady growth of the indebtedness for 13 months, E. D. Win- 
ter's failure to pay attention to his maturing notes, the undeniable 
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alternative of a partnership or a forgery by E. D. Winter to uphold 
a desperate crédit, the fact that D. Winter, if not a partner, had freely 
and extensively pledged his crédit to various persons to assist his son, 
the careful abstinence of the ofiScer and attorney of the company from 
making inquiries when they went to the home of D. Winter to get the 
mortgage, the fact that instead of taking security upon the firm prop- 
erty they took it upon ail of the property of D. Winter not even ex- 
cepting his homestead, and that the mortgage was withheld from the 
records, the excuse being a promise of E. D. Winter to make a pay- 
ment when other proof from the same source showed that he was re- 
garded as unreliable and his promises as worthless — ail, with minor 
facts and circumstances, uphold the conclusion below. True, it is not 
enough that a creditor has merely some cause for suspicion. He must 
hâve such a knowledge of facts as to induce a reasonable belief of 
his debtor's insolvency. But we think the représentatives of the manu- 
facturing company were in possession of such facts as required an in- 
quiry which they consciously and intentionally avoided. Pittsburgh 
Plate Glass Co. v. Edwards, 78 C. C. A. 191, 148 Eed. 377; Coder v. 
McPherson, 82 C. C. A. 99, 152 Fed. 951. 

The manufacturing company attacks the validity of the adjudica- 
tion that D. Winter was a bankrupt upon the ground that one of the 
three petitioners in the involuntary proceeding was not a creditor, but 
since the attack was made in a proceeding by the trustée to annul a 
préférence it is a collatéral, not a direct, one. An adjudication of bank- 
ruptcy is entitled to the same verity and is no more to be impeached 
collaterally than other judgments or decrees of courts of compétent 
jurisdiction. It cannot be assailed by the défendant in a suit by the 
trustée to recover or avoid a préférence upon the ground that one of 
the petitioners was not in fact a creditor of the bankrupt. When the 
record shows jurisdiction the adjudication of bankruptcy is subject 
to impeachment only by a direct proceeding in a compétent court. 
Michaels v. Post, 21 Wall. 398, 22 L. Ed. 520; Sloan v. Lewis, 22 
Wall. 150, 22 L. Ed. 832. 

The remaining matter necessary to be considered arises on the ap- 
peal of the trustée. The District Court directed him to withdraw the 
proceeds of the sale of D. Winter's property from the depository of 
funds in bankruptcy and to deposit them in some national bank in 
the district, taking a certificate of deposit, payable six months from 
date, and bearing the highest current rate of interest. The objection 
to this order is well made. Section 61 of the bankruptcy act (July 1, 
1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3446]), makes it 
the duty of courts of bankruptcy to designate by order banking in- 
stitutions as depositories of funds of bankrupt estâtes, and to require 
of them bonds for the safe-keeping and forthcoming thereof. It was 
from such a depository the court directed the funds to be taken. Sec- 
tion 47a (3) (30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]) makes it 
the duty of a trustée to deposit ail money received by him in one of 
the designated depositories, and gênerai order 29 (32 C. C. A. xviii, 
89 Fed. xii) prescribes the method of withdrawals. Thèse provisions 
of the act and the gênerai order are mandatory in form, and were de- 
signed to insure the safety of the funds rather than an incrément by 
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way of interest while they were idle. The funds were those of liti- 
gants and the risk which always attends the making of profit should 
not be incurred unless the right is clear. Doubtless consent by ail par- 
ties interested would justify a departure from the prescribed rule. Rev. 
St. § 5504 (U. S. Comp. St. 1901, p. 3710). But such consent was 
not obtained. 

The decree of the District Court is reversed in respect of the di- 
rection to the trustée to withdraw the funds from the depository; in 
ail other respects it is affirmed. 

SANBORN, Circuit Judge (dissenting). I am unable to assent te- 
the opinion and the conclusion of the majority in this case because in 
my opinion the compétent évidence presented fails to prove that D. 
Winter was insolvent, or that the Huttig Manufacturing Company had 
reasonable cause to believe that he was insolvent when he gave the 
mortgage, and it seems to me that there is no substantial compétent 
évidence that he or any other person with his knowledge or permis- 
sion ever held him out to creditors who relied upon such holding as a 
member of the firm of E. D. Winter & Co. 



JACKSON et al. v. WILKERSON et al. 

(Circuit Court of Appeals, Eighth Circuit March 27, 1908.) 

No. 2,493. 

1. JUDGMENT— AnNULMENT— FbAUD. 

The fraud for which a suit may be maintalned to annul a Judgment or 
decree between the same parties must be extrinsic or collatéral to the 
matter tried In the court rendering the Judgment, and not one that in- 
hered In the issues of the prior suit. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 30, Judgment, S§ 
836-840.] 

2. Same— Re8 Judicata. 

Where a suit in the fédéral courts to annul a judgment of the probate 
court of F. county, Arli., allowing certain claims against a decedent's 
estate for fraud, was between the same parties as a prior suit in an 
Arlcansas chancery court to set aside the ailowance of such claims, and 
ail the allégations of fraud charged were necessarlly Involved in such 
prior suit, in which an adverse decree was rendered, such decree was res 
judicata of complalnant's right to a retrial of such Issue In the fédéral 
court. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 30, Judgment, §} 
1248-1230.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

George B. Webster and John R. Beasley, for appellants. 
N. W. Norton (R. W. Nichols and R. j. Williams, on the brief), for 
appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges 

HOOK, Circuit Judge. This was a suit begun in 1902 by Mary E. 
Jackson and others, heirs of Hiram Evans, deceased, to annul on the 
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ground of fraud a judgment of the probate court of St. Francis coun- 
ty, Ark., allowing two claims of Wilkerson & Co. against the estate of 
the deceased. One claim was upon a note for $3,353.33, dated January 
1, 1891, signed H. Evans & Co., the other upon an account for $1,- 
061.67 accruing after the date of the note and prior to the death of 
Hiram Evans. Hiram Evans died April 13, 1891, and James, his son, 
was appointed administrator of his estate a few days later. Wilker- 
son & Co. exhibited their demands March 5, 1893, and they were al- 
lov^fed. 

The averments of fraud and failure of complainants to discover it 
during the nine years or so after the allowance of the claims are sub- 
stantially as follows : That the note was not executed by Hiram Evans 
or by any one authorized to bind him ; that he never received any con- 
sidération for it, and that it was paid long before the demand thereon 
was exhibited in the probate court; that John Evans, a son of Hiram, 
having acquired title to a drug store, sold it in March, 1887, to a firm 
styled Davis & Co., who in operating it became indebted to Wilkerson 
& Co., and John Evans having been compelled to take the store back 
sold it to his father, Hiram, without disclosing the indebtedness froro 
Davis & Co. to Wilkerson & Co. ; that "thereafter and until the time 
of his death the said Hiram Evans owned and conducted the said busi- 
ness and that no other person or persons whomsoever had any share 
or bénéficiai interest therein"; that about March 25, 1891, Wilkerson 
& Co. induced John Evans to exécute the note in controversy, to date it 
back to January 1, 1891, and to sign it H. Evans & Co. in discharge 
of the indebtedness of Davis & Co. to Wilkerson & Co. for which nei- 
ther John Evans nor his father, Hiram, were liable; that in May, 
1891, after the death of Hiram, James Evans, as administrator, John 
Evans, and Wilkerson & Co. entered into an agreement pursuant to 
which the drug store was transferred from the estate of Hiram to 
John Evans, and as part of the transaction Wilkerson & Co. accepted 
John as their debtor not only upon the note, but also upon the open ac- 
count, and thereupon the estate of Hiram became forever released and 
discharged from liability. This latter is what is termed the novation 
agreement, and for brevity it will hereafter be so referred to. It was 
further charged that notwithstanding thèse facts Wilkerson & Co. 
subsequently conspired and confederated with James, the administra- 
tor, to procure the allowance of both note and account as claims against 
Hiram's estate, and having corruptly concealed the truth from the pro- 
bate court their purpose was consummated and the claims were allow- 
ed; that about December 25, 1896, James, the administrator, died with- 
out having finally settled the estate, and about March 1, 1900, the heirs 
discovered among his effects évidence of the fraud perpetrated; that 
a proceeding was instituted in the probate court by the administrator 
de bonis non for the sale of real property of the estate to pay debts 
including those due Wilkerson & Co., and while it was pending on ap- 
peal in the circuit court of St. Francis county the complainants having 
discovered the fraud asserted it by way of cross-bill; but the Suprême 
Court of Arkansas finally decided that neither the probate court nor the 
circuit court on appeal had jurisdiction in equity, and therefore com- 
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plainants falled in their cross-bill, but without préjudice to an original 
suit in equity in a court of compétent jurisdiction. 

It will be recalled that the fraud charged was the corrupt conceal- 
ment of two things by Wilkerson & Co. and the administrator from 
the probate court when the claims were allowed : first, that Hiram 
Evans was never liable upon the note and account, and, second, that 
there was a novation whereby John Evans was accepted as sole debtor. 
If it should be found there was no corrupt concealment, or that in 
fact Hiram Evans was liable and there was no novation, or that regard- 
less of the actual facts there had been an assertion by the heirs of the 
same défenses in a court of compétent jurisdiction followed by a valid 
adjudication adverse to them, their présent bill of complaint to set aside 
the allowance was properly dismissed. 

In their answer Wilkerson & Co. averred that at the time of and long 
prior to his death Hiram Evans as H. Evans & Co. owned the drug 
store, and John Evans managed the business for him ; that John Evans 
in the course of the business signed the note in question with full 
authority from his father. They denied that the note was without con- 
sidération, that Davis & Co. ever had anything to do with it and that 
it had ever been paid. They also denied there was a novation by which 
John Evans was accepted as the debtor and the estate of Hiram dis- 
charged, and they set forth what they claimed the actual transaction 
was. They averred their claims were just claims against Hiram Evans 
and his estate and were lawfully allowed by the probate court without 
fraud or collusion of any kind. Referring to the décision of the Su- 
prême Court of Arkansas mentioned in the bill, Wilkerson & Co. aver- 
red that the complaining heirs had brought a plenary suit in equity 
such as was held by the Suprême Court of Arkansas to be their appro- 
priate remedy, in the chancery court of St. Francis county, in which 
they sought to annul the allowance of the claims by the probate court 
upon the précise grounds now urged in the présent suit ; but the chan- 
cery court decided against them and its decree was affirmed by the 
Suprême Court of Arkansas. Wilkerson & Co. therefore asserted the 
matters in issue in the présent suit were res adjudicata. The identity 
of the parties and the issues and the final resuit of that litigation ap- 
pear from copies of the pleadings and decrees in the record, and such 
identity and resuit are not denied. The following appears from the 
decree of the chancery court : 

"The court finds that there was no fraud nor collusion between the admin- 
istrator, James Evans, and the several persons havlng claims against the 
estate or any of them; that there was no novation of the debt due W. N. 
Wilkerson & Co. from the estate of H. Evans, deceased, and that the drug 
store was operated by the administrator with the consent of such of the plain- 
tiffs as were then adults, and that W. E. Evans, then a minor, has sinee 
ratlfled the opération of the drug store by the administrator, by joining with 
the other heirs In an application to the St. Francis probate court to hâve the 
administrator account for the receipts of such store. It is therefore by the 
court consldered, ordered, and decreed that the plaintiff's bill of complaint 
be and the same Is hereby dismissed for want of equity." 

The parties hère were parties to that suit, and the issues were the 
same, so if that were ail it would follow that the charge of fraud in 
the original allowance of the claims by the probate court in 1892 
160 F.— 40 
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was forever at rest. But on September 6, 1905, complainants filed 
an amendment to their original bili in the présent suit in which they 
charged that the decree of the chancery court was itself obtained by 
fraud. We will proceed at once to examine the grounds of attack 
npon this last decree and the évidence relating to them. It is charged 
the decree of the chancery court was obtained by fraud because (1) 
a member of the firm of Wilkerson & Co. and their attorney destroyed 
two notes given the firm in 1892 by John Evans pursuant to the nova- 
tion agreement. But this very fact was before the chancery court. 
The merriber of the firm referred to testified to the transaction. He 
said the notes were regarded as worthless because the contract under 
which Wilkerson & Co. received them from John Evans had not been 
carried out and they were therefore destroyed. The chancery court 
before which the issue of fraud was being tried was not deceived. 
Knowing ail that is now asserted it nevertheless held there was no no- 
vation. (2) The destruction by Wilkerson & Co.'s attorney of the bill 
of sale of the drug store given in 1893 by James Evans, administrator, 
to John Evans pursuant to the novation agreement. But this fact, 
like the other, was before the chancery court. The attorney testified 
he saw the bill of sale in his office some months before, had since 
hunted for it, could not find it and had probably burned it up with 
other papers, though unintentionally. (3) The suppression and con- 
cealment by James Evans of the bill of sale whereby John Evans in 
May, 1892, transferred the drug store back to James as administrator. 
James Evans was a défendant in the suit in the chancery court but his 
testimony clearly showed his favor to his relatives, the complainants. 
He testified that John transferred the drug store back to him by bill of 
sale. On cross-examination he was asked by counsel for Wilkerson 
& Co. where the bill of sale then was, but he said he did not know. 
Counsel for complaining heirs did not ask him where it was, and no 
one asked him to hunt for it. After James died the bill of sale was 
found among his papers by the husband of one of the complainants, 
and it contained a full vérification of the contention of Wilkerson & 
Co. that there was no novation. It showed that James, as administra- 
tor, transferred the drug store to John upon condition that the latter pay 
the indebtedness of the estate connected with the business, and that the 
title should not pass to him until ail of it was paid; also that John 
had failed to pay and therefore the transaction was rescinded and 
the property transferred back to the administrator. The effect of this 
was to leave Wilkerson & Co. with their claims against the estate. 

(4) The false testimony of a member of the firm of Wilkerson & Co. 
in relation to the extent of the novation agreement. But what the 
testimony was and wherein it was falsè is not set out in the pleading. 

(5) The false testimony of counsel for Wilkerson & Co. in deiiying 
he ever heard of the bill of sale from John back to James, the adminis- 
trator. It is true counsel testified in the chancery court about four 
years after the bill of sale was executed that he never saw any such 
instrument that he knew of and never heard it alluded to. When it 
was found some years later among the papers of the administrator 
it was discovered to be in the handwriting of counsel. It is fair to 
présume, however, that he forgot the détails of the transaction, and 
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that the writing was his. Had the instrument been found and pro- 
duced it would hâve supported the contention of his clients. 

There is another view : To maintain this suit is to try for the third 
time the question whether the note and account were just demands 
against the estate of the deceased, and for the second time the question 
of fraud in procuring the allowance in the probate court. The very 
matters now relied on were involved in the inquiry in the chancery 
court. It is the rule that the fraud for which a suit may be maintained 
to annul a judgment or decree between the same parties must be ex- 
trinsic or collatéral to the matter tried by the first court, and not one 
that inhered in the issues of the prior suit. In United States v. Throck- 
morton, 98 U. S. 61, 68, 25 L- Ed. 93, the court said: 

"That the mlschief of retrying every case in which the judgment or decree 
rendered on false testimony given by perjured witnesses, or on contracts or 
documents whose genuineness or valldlty was in Issue, and which are after- 
wards ascertained to be forged or fraudulent, would be greater, by reason 
of the endless nature of the strlfe, than any compensation arislng f rom dolng 
justice in Indlvidual cases." 

See, also, Ritchie v. McMullen, 25 C. C. A. 50, 79 Fed. 522. 

One other feature of the case may be noticed. In the amendment 
of their bill, filed more than 14 years after the death of Hiram Evans, 
complainants averred for the first time that he never was the owner 
of the drug store and had no title thereto, the inference to be drawn 
being that he could not hâve been liable to Wilkerson & Co., whose 
claims arose from the conduct of that business. What hasalready 
been said disposes of this contention, but we may add that it is con- 
trary to the position taken by complainants in the original bill, in their 
complaint in the chancery suit, and in their varions written représen- 
tations to the probate court. It is also contrary to the course of the 
administration of the estate, the solemn acts and assertions of the 
administrator and of the heirs themselves. We are also of the opinion 
the évidence shows Hiram Evans was in fact the owner of the drug 
store and was liable for Wilkerson & Co.'s demands. 

The decree is afïirmed. 



LINGLH V, SNTDER. 

(Circuit Court of Appeals, Eighth arcult March 27, 190a) 

No. 2,594. 

1, CONTEACTS— LeOALITT. 

A contraot to vlolate the law, or to do that which la Immoral or con- 
travenes the settled public policy of the state or nation, is void, and no 
rlght of action can be predlcated thereon. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 11, Contracta, §§ 468- 
476.] 

2. Same— Public Lands— Inclosube. 

Act Cong. Feb. 25, 1885, c. 149, 23 Stat 321 (V. S. Comp. St. 1901, p. 
1524), prohibits inclosure of lands of the United States by persona having 
no clalm or eolor of title In good falth, and no asserted right in view of 
entry under the gênerai land laws, and makes violation of the act a mie- 
demeanor. A contract for the leasing of grazlng lands conslsted of two 
writinga embraeing lands owned by plalntifC in fee, and lands leased by 
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him from the states. It reeited that its purpose was to glve dcfcndant ail 
rights and privilèges that mlght be derived from ttie use of tlie govern- 
ment lands adjoiiilng those inentioned aud wtiicli were theretofore used 
by plaintiff, and also enibraced ail plaintiff's fenciug in tvvo counties, aud 
imposed on défendant the duty to maintain and keep It in repair. In 
one of the repair clauses, the fencing on a tract deseribed as the S. range 
was mentioned, with a provision that If the government wished it taken 
down, plaiutiff was to attend to it, it appearing tliat the lands included in 
such range, which were a- part of the leased premises, comprised a large 
tract of public lands unlawfully inclosed by plalntiff, wliieh fence tlie 
contract required plaintiff to maintain. Hehl, that such instruments hav- 
Ing been executed at the same time and as a part of the same ti'ansaetion. 
constituted a single contract, contemplating the violation of the laws of 
the United States, and, being indivisible, no action for damages could be 
niaintained for brencli of the contract with référence to the lands of which 
plaintlfC was in lawful possession at the time of the lease. 
Sanborn, Circuit .Tudge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

John D. Clark (Gibson Clark, on the brief), for plaintiff in error. 
John W. Lacey, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Thomas B. Snyder sued Hiram D. Lingle 
for damages for breach of a written contract of lease of lands and 
fencing in Sioux county, Neb., and Laramie county, Wyo. In dé- 
fense Lingle set up another writing made by them, and averred it was 
a part of the transaction, and that the contract in its entirety con- 
templated a continuance of an enclosure of the public domain in 
violation of the laws of the United States, and, being a single and 
indivisible contract, it was wholly void; also, that after performing 
for a time his covenants as lessee, he abandoned the premises upon 
being advised of the unlawful character of the agreement. The trial 
court was of opinion there were two separate contracts, one lawful, 
the other unlawful, and therefore allowed judgment on the former. 
The défendant Lingle brought this writ of error. 

The connection between the two written instruments was conclu- 
sively established by their récitals and the évidence. They were ex- 
ecuted at the same time, by the same parties, and to évidence a single 
transaction in its completeness. The unity of a contract is not broken 
because ail its stipulations are not found in the same repository. The 
rental défendant agreed to pay was a sum in gross, and it was for 
the use and enjoyment for a fixed period of ail the properties men- 
tioned in both writings. The rental was not apportioned and no 
method of apportionment was suggested by the language employed. 
The various stipulations describing what plaintiff leased and what 
défendant was to do and pay in return were mutual and dépendent 
covenants of a single contract. They did not relate to independent, 
disconnected transactions, and there is no rule by which a court can 
distribiite them and allot to each item of leased property a portion of 
the single rental sum. For aught that appears the right to use the 
large body of public land said to hâve been unlawfully fenced by 
plaintiff may hâve been the principal, if not the sole, inducement to 
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défendant to enter into the contract relation. Without it the remain- 
der might not hâve served his purpose, and he might not hâve deSired 
to lease it at ail. 

The contract of lease as shown by the two virritings embraced 1,306 
acres of land owned by plaintifif in fee simple, and 4,480 acres of 
school land leased by him from the States, and it recited that its pur- 
pose was also to give défendant ail the rights and privilèges that 
might be derived from the use of the government lands adjoining 
those above mentioned and which were theretofore used by the plain- 
tifif. It also embraced ail plaintifï's fencing in the two counties, and 
imposed on défendant the duty to maintain and keep it in repair. In 
one of the repair clauses the fencing on what was known as the Snyder 
range was specifically mentioned with a provision that if the govern- 
ment ordered it taken down the plaintiff was to attend to it. The 
writings bear évidence of careful préparation and in view of the 
presumption of right doing it is doubtful that they affirmatively show 
a purpose to violate the laws of the United States. Consequently 
défendant sought at the trial to prove by extrinsic évidence that the 
lands in the Snyder range, which were a part of the leased premises 
and comprised 11,200 acres, were public lands of the United States 
unlawfully inclosed by plaintifif, and that they were within unlawful 
fences also leased to défendant, and which the contract required him 
to maintain and keep in repair. 

The trial court denied the attempts of défendant to identify the 
lands and fences mentioned in the contract with those actually in 
existence and to prove what he claimed to be the real character of 
the transaction. We need not foUow the criticisms by plaintiflf's 
counsel of the various questions and ofifers of proof that were ex- 
cluded. It is sufficient to say we think some of them were properly 
framed and compétent, and the reason of the trial court for sustain- 
ing plaintifif 's objections was clearly indicated by its observation that 
there were two distinguishable contracts, one lawful, the other un- 
lawful — a view in which we are unable to concur. Of course it is 
always compétent as between the parties to show by paroi évidence 
that a written contract, fair on its face, is in truth contrary to law, 
morals, or public policy. 

By the act of February 25, 1885, c. 149, "23 Stat. 321 (U. S. Comp. 
St. 1901, p. 1524), Congress declared to be unlawful the inclosure of 
lands of the United States by persons liaving no claim or color of title 
in good faith or no asserted right in view of entry under the gênerai 
land laws. The érection and maintenance of such inclosures was "for- 
bidden and prohibited." It was also provided that any person violat- 
ing any of the provisions of the act, whether as owner, part owner 
or agent, or who should aid, abet, counsel, advise or assist in any 
violation should be deemed guilty of a misdemeanor, be fined in a sum 
not exceeding $1,000 and be imprisoned not exceeding one year for 
each ofifense. If what défendant pleaded and sought to prove was 
true, the plaintifif, when the contract was made, was maintaining an 
unlawful inclosure of a large area of the public domain, and was sub- 
ject to fine and imprisonment, and one of the objects of the contract 
sought to be enforced was that défendant should continue the offense 
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for their mutual profit and advantage The contract contemplated, 
and its observance required, a violation of the law. It could not hâve 
been carried out, plaintiff's compensation could not hâve been earned, 
and defendant's use and enjoyment could not hâve been secured to 
the extent contracted for without subjecting both parties to the penal- 
ties of the law. The agreement of plaintiiï to remove the fences on 
the Snyder range when ordered to do so by the government does 
not help matters. The opération of the act of Congress was not sus- 
pended nor the commission of the offense postponed until demand 
by the officers intrusted with the enforcement of the laws. The act 
at its passage commanded obédience and contained ail requisite ad- 
monitions. 

It is a familiar rule that a contract to violate the law or to do that 
which is immoral or contravenes the settled public policy of state or 
nation is void, and it has been applied to contracts having for their 
object the unlawful inclosure of public lands and the obtaining of 
revenue from a use so secured and protected. Dupas v. Wassel, 1 Dill. 
813, 8 Fed Cas. 107, Case No. 4,182; Tandy v. Commission Co., 113 
Mo. App. 409, 87 S. W. 614; Garst v. Love, 7 0kl. 666, 55 Pac. 19. 
Plaintiff's action for damages for a breach of the contract necessarily 
involves an assertion of its validity and binding force, and it is as 
much an action on the contract as if he had sued défendant for un- 
paid rental. Damages or compensation for the breach of an illégal 
contract will not be allowed. Sir George Jessel in Sykes v. Beadon, 
L. R. 11 Ch. Div. 170, 197. True, the contract beforç us embraced 
lands lawfully owned and fences lawfully maintained by plaintiff, 
ail of which he had the right to lease, but who can say that regard- 
ing them alone the parties would ever hâve contracted at ail, or if 
so upon what terms and conditions? If légal and illégal stipulation? 
in a contract are independent and divisible the latter may be excluded 
and the former enforced, but when the parties hâve woven them to- 
gether into a single agreement a court of justice will not unravel the 
good from the bad. This is doctrine that has come down from an 
early day. Featherston v. Hutchinson, Cro. Eliz. 199 ; Baker v. 
Hedgecock, 59 L. T. 361, 36 W. R. 840; Pickering v. Railway, 
L. R. 3 C. P. 235; McNamara v. Gargett, 68 Mich. 454, 462, 36 
N. W. 818, 13 Am. St. Rep. 355; Holt v. O'Brien, 15 Gray (Mass.) 
311 ; Deering v. Chapman, 22 Me. 488, 39 Am. Dec. 592 ; Widoe v. 
Webb, 20 Ohio St. 431, 5 Am. Rep. 664; Bishop v. Palmer, 146 
Mass. 469, 16 N. E. 299, 4 Am. St. Rep. 339 ; Santa Clara, etc., Co. 
V. Hayes, 76 Cal. 387, 18 Pac. 391, 9 Am. St. Rep. 211. In Hazelton 
V. Sheckells, 202 U. S. 71, 26 Sup. Ct. 567, 50 L. Ed. 939, it was said 
of the contract there involved: 

"Every part of the considération goes equallj to the whole promise and 
therefore, If any part of It Is eontrary to public policy, the whole promise 
falls." 

The judgment is reversed, and the cause remanded for a new trial. 

SANBORN, Circuit Judge (dissenting). I am unable to concur 
in the reversai of the judgment in this case. In my opinion no com- 



BUKNS V. UNITED STATES. 631 

pètent évidence of the invalidity of the contract evidenced by the two 
writings' was ofïered, because there was no moral wrong in maintain- 
ing the fences, their maintenance was net illégal until the statute for- 
bade it, the statute which denounced the fencing of the government 
land prescribed other penalties and did not prescribe the invalidity 
of contracts regarding that fencing as a punishment for its violation, 
and the courts ought not, in such a case, to affix that additional pen- 
alty. Harris v. Runnels, 12 How. 84, 85, 86, 13 L. Ed. 901; Fritts 
V. "Palmer, 132 U. S. 382, 289, 293, 10 Sup. Ct. 93, 33 L. Ed. 317; Na- 
tional Bank v. Matthews, 98 U. S. 621, 629, 25 L. Ed. 188; Logan 
County Bank v. Townsend, 139 U. S. 67, 76, 11 Sup. Ct. 496, 35 
L. Ed. 107; Dunlop, Trustée, v. Mercer (C. C. A.) 156 Fed. 545, 
555, and cases there cited, and because in my opinion the légal part 
may be separated, indeed is separated from the illégal part of the 
agreement, for Lingle agreed to pay the same rental whether the 
fences around the government land were ordered and taken down or 
not, so that in légal efïect his contract was to pay the rental specified 
and for which this suit is brought, for the use of the other land and 
to maintain the fences around the government land until they were 
ordered down and then to remove them for the use of that land until 
the fences were removed. 



BURNS V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. Marcli 16, 1908.) 

No. 135. 

1. Evidence— DoctiMENTAKT Evidence— Anoibnt Maps of Subvet. 

Maps fourni in volumes in the possession of a historioal soolcty, pur- 
porting to be maps of a survey made more than 100 years before, both 
survey and maps being referred to In old deeds, are admissible in évidence 
as anclent documents. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 20, Evidence, j 
1625%.] 

1. Same— Proop of Title. 

Proof that there is no conveyance o( record from a grantor between 
the tlme of his acqulring the title to land and the conveyance through 
which a party claims, which was executed prior to 1840, is sufficleat, 
prima facie, to show title through such conveyance. 

3. United States— Statutoey Resteiction on Puechasb of Land— Cîon- 
sïKucTioN OF Statute. 

Rev. St. § 3736 (U. S. Comp. St. 1901, p. 2507), provldlng that no land 
shall be purchased on account of the United States except under a law au- 
thorlzing such purchase, should not be construed to apply to executed con- 
tracts so as to defeat the title of the United States to land it has paid 
for, and an act authorizing a public improvement and appropriating mon- 
ey therefor is sufflcient authority for the purchase of land necessary or 
proper to such improvement. 

In Error to the District Court of the United States for the West- 
ern District of New York. 

Hamilton Ward, for plaintiff in error. 

Lyman Bass, U. S. Atty., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
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WARD, Circuit Judge. This is an action in éjectaient brought by 
the United States to recover possession of premises occupied by the de- 
fendant, being part of a strip of land some 1,600 feet long lying on the 
eastern shore of Lake Erie and çonstituting the western edge of the 
peninsula between Buffalo creek and the lake. The défendant has 
occupied the premises for 15 years continuously and, without mak- 
ing any claim of title, défends by denying the title of the United 
States. His possession is as good as the fee until the United States 
has established its title. After the Révolution a dispute arose be- 
tween the States of Massachusetts and New York as to the owner- 
ship of a large territory now in the state of New York. It was 
settled by an agreement made at Hartford, December 16, 1786, be- 
tween commissioners of the respective states, whereby New York 
admitted title to be in Massachusetts and Massachusetts admitted 
sovereignty to be in New York. The United States claims to dérive 
title to the premises in question by a chain of conveyances going 
back to the sovereign, the state of New York, which conveyed to the 
State of Massachusetts, which conveyed to Robert Morris and by 
various mesne conveyances to Wilheïm Willinck and others, called 
the Holland Land Company. 

At the trial there was ofïered in évidence a deed of Egbert Jean 
Koch to Wilhelm Willinck and others, dated February 10, 1829, con- 
veying a large tract of land, including township No. 11, range 8, 
excepting "so much and such part of a certain tract of land com- 
monly called the Buffalo Creek Réservation, and designated by that 
name on said map as shall fall within the lines, limits, and bounds 
next hereinbefore defined and mentioned." The map referred to was 
a map of lands purchased by Robert Morris, of the commonwealth 
of Massachusetts, made in the year 1800 by Joseph and B. Ellicott. 
There was also offered in évidence deed of Wilhelm Willinck and 
others to the Farmers' Loan & Trust Company, date not stated in the 
record, recorded June 39, 1839, conveying certain lands in township 
No. 11, not including lots 36, 37, 38, and 39, opposite which the 
strip in question lies, and also "ail such other lots, pièces, or parcels 
of land situate within the bounds of the said tracts called the 983,000 
acre tract and known by the letter 'H,' and within the county of Erie 
and of which said parties of the first part were seised on the thirty- 
first day of December one thousand eight hundred and thirty-five, 
if any there shall be." 

There was also offered in évidence quitclaim deed of the Farmers' 
Eoan & Trust Company and others, considération $10, dated Septem- 
ber 25, 1847, conveying the premises in question to the United States 
described as "ail that certain sand strip of land formerly recorded 
and called Lake street in the city of Buffalo on the bank of Lake Erie 
bounded northeasterly by the southwesterly bounds of outer lots 36, 
37, 38, and 39; southeasterly by the continuation of the division line 
between lots 39 and 40 extended to the waters of Lake Erie; south- 
westerly by the waters of Lake Erie ; and northwesterly by land here- 
tofore quitclaimed by Letitia Evans, containing more or less." The 
premises were entirely sand, incapable of cultivation, and had never 
been fenced in or occupied. It is claimed that they were covered by 
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the catch-ail clause mentioned in the deed from Willinck and others 
to the trust company and others. 

The défendant objected to the admission of the deeds from Koch 
to Willinck and others, from Willinck and others to the trust com- 
pany and others, and from the trust company and others to the United 
States on the grounds that there was nothing to show that the prem- 
ises in question were not within the Buffalo Creek Réservation or 
that the grantors to the trust company and others were seised of 
them December 31, 1835. The trial judge overruled the objection. 
As the United States must prevail on the strength of its own title, 
if at ail, the burden lay upon it to show that the premises were not 
within the Buffalo Creek Réservation and that Willinck and others, 
grantors to the trust company and others, remained seised of them 
until December 31, 1835, which we suppose was the date of the deed 
to the trust company and others, though this does not appear in the 
record. 

At the trial a volume was produced, entitled "Title Papers of Rol- 
land Land Company," which contained copies of various conveyances 
to and from the proprietors of the Holland Land Company covering 
an immense territory, some of which were certified to by the Secretary 
of State and so admissible in évidence. Section 246, Real Property 
Law (Laws 1896, p. 608, c. 547) ; sections 933 and 935 of the Code 
of Civil Procédure of New York. Référence was occasionally made 
in thèse deeds to surveys made by Joseph and B. Ellicott and also to 
a map made by Joseph and B. Ellicott in the year 1800. At the end 
of the volume there is a map which on its face professes to hâve been 
drawn from a survey by Joseph and B. Ellicott in the year 1800, of 
Morris's purchase, exhibiting the boundary lines of the several tracts 
of land purchased by the Holland Land Company, Wilhelm and John 
Willinck and others, proprietors. This volume came from the pos- 
session of the Buffalo Historical Society. Another map from the same 
source called the "Glowackie map," being the same as the former, 
but revised in 1829, was offered in évidence. Both were rightly ad- 
mitted as ancient documents. Such maps were elaborately considered 
by the court for the purpose of locating premises in the case of 
Bogardus v. Trinity Church, 4 Sandf. Ch. (N. Y.) 633, 745. The 
iirst- map has on it a tract of land bordering Niagara river and the 
eastern shore of Lake Erie marked with the letter "H" in ink and 
within it a tract marked "Buffalo Creek Réservation" in ink. On the 
Glowackie map the letter "H" and the réservation appear as part of 
the engraving. The réservation indicated in the tract marked "H" 
was made in the following words, under a treaty with the Seneca 
Indians, dated September 15, 1797 : 

"Also two hundred square miles to be laid off partly at the Buffalo and 
partly at the Tonnowanta creeks." 

Thèse two maps, as well as the map offered in évidence at the trial 
compiled by the witness Jones from Township Land and State 
Réservation Field Notes, on file in the Erie county clerk's office, and 
the plot showing the western boundary of the Buffalo Creek Réserva- 
tion made by him from index to Holland Land Company's notes, on 
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file in the same office, show that the premises in question lay in town- 
ship 11, range 8, and not in the Bufïalo Creek Réservation. 

The next objection to the admission of the deeds is absence of 
proof that the grantors to the trust company remained seised of the 
premises until December 31, 1835. The government proved by a 
title searcher that there were no conveyances thereof by them be- 
tween February 10, 1829, the date they acquired title, and December 
31, 1835. The usual method of parting with title to land being by 
conveyance, we think this proof was sufficient without further prov- 
ing, as the défendant claims should hâve been donc, that there were 
no conveyances by sheriffs or référées or adverse holders. The ob- 
jection dépends on the assumption that the grantors might hâve made 
mortgages or been subject to judgments or to adverse holdings under 
which their title might hâve been divested. The exception was prop- 
erly overruled. 

The deed to Koch seems to hâve included another exception, viz., 
of lands previously conveyed by prior owners. But this objection 
was not presented to the court below nor argued in this court, so we 
do not consider it. 

The défendant took many other exceptions, some of which he de- 
clined to argue. Others were disposed of by the finding of the jury 
that there never had been any adverse possession of the premises; 
and ail his exceptions to the refusai of the court to dismiss the com- 
plaint were waived by his going into his défense. 

Some further exceptions we will now consider. The défendant 
excepted to the refusai of the trial court to admit testimony of déc- 
larations tending to show adverse possession, but being made by per- 
sons never in possession, the testimony was properly excluded. 

There was an exception to the admission of the deed to the United 
States on the ground that it was void under section 3736 of the United 
States Revised Statutes (U. S. Comp. St. 1901, p. 2507): 

"No land shall be purehased on aceount of the United States except under 
a law authorizing such purchase." 

The Act of July 7, 1838, c. 171, 5 Stat. 270, appropriated : 

"For continuing the works at Buffalo Harbor tvventy thousand flve hun- 
dred dollars; and for erecting a mound or sea wall along the peninsula 
which séparâtes Lake Erie from Buffalo creek to prevent the influx of the 
lake over said peninsula forty-elght thousand dollars." 

If this strip was necessary to or proper for the protection of the 
sea wall we think that the act impliedly authorized the purchase. The 
power to build a sea wall implies the power to do whatever is neces- 
sary to that end. At ail events section 3736 should not be construed 
to apply to executed contracts, and so the United States be prevented 
frorn claiming that for which it has paid. 

We find no réversible error in the record as it is before us, and the 
judgment is therefore affirmed. 
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HEFFNEE v. GWYNNB-TRBADWELL COTTON CO. 

(Circuit Court of Appeals, Eighth Circuit. March 24, 1908.) 

No. 2,686. 

1. COUBTS— FEDERAL OotTETS— JUEISDICTION— AmOUNT IN CONTKOVEEST. 

Whether a suit In a fédéral court involves the necessary jurisdlctlonal 
amount Is not a local question controlled by the statutes of the state or 
the rullngs of its Suprême Court 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 13, Courts, | 901. 

Jurlsdlctlon of Circuit Courts as dépendent on the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. V. Eoper, 36 C. C. A. 459.] 

2. Same— Separate Obligation. 

In an action In a fédéral court on several notes, the jurisdlctlonal 
amount in coutroversy is the aggregate of the judgment prayed for. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, §§ 890- 
897.] 

3. FaCTORS— OONSIGNMENT OF GOODS FOB SALB— DIRECTIONS— LiEN. 

Where there Is a simple consignment of goods to a factor for sale on 
commission, the directions of the consignor, communicated either at the 
time or before sale as to when or how the goods should be sold and the 
proceeds applied, must be respected by the consignée who holds no other 
interest In the property as such, but if the factor bas advanced money 
for the purchase of the goods consigned to the extent of his advance- 
ments or liabilities incurred on account of the goods, he acquires a spécial 
Interest therein In the nature of a lien for his Indenmlty In the absence 
of a spécial contract varylng the right, In whleh c-ase nelther the con- 
signor, nor any one clalmlng under him, can malntain an action against 
the factor to recover the property or its proceeds Vfithout tenderlng tne 
amount due him. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 23, Pactors, §§ 70, 71.] 

4. Same. 

If a consignor of goods to a factor contemporaneously wlth an advance- 
ment by the factor and the consignment glves the factor directions re- 
specting the time and manner of sale which are assented to by the factor's 
acceptance of the goods, he may not disregard such directions or condi- 
tion In selling the goods for his reimbursement, provided the consignor 
stands ready or offers to relmburse the factor for his advanoes and lia- 
bilities. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 23, Factors, §§ 23-25.] 

5. Same— Subséquent Dibections. 

Where a consignment of goods to a factor for sale on which the factor 
bas made advancements Is reeeived wlthout directions as to the time or 
manner of sale or disposition of the proceeds, the factor may hold and 
dispose of the goods in the customary method of trade and relmburse 
himself out of the proceeds for his advances and liabilities and commis- 
sion, the consignor being wlthout power by any subséquent direction to 
the factor or conditions imposed to suspend or affect the factor's lien or 
right of sale to the extent necessary for his reimbursement and compen- 
sation. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 23, Factors, §§ 23-35.] 

6. Same— Application foe Peoceeds— Solvency op Principal. 

Where a factor wlthout any new considération assented to his con- 
signor's demand that if he sold the goods on which advances had been 
made the proceeds should be applied on certain notes held by the factor 
against the consignor and not on the consignor's open account such assent 
by the factor was subject to the implled condition that the consignor 
should keep up the required margins and continue solvant and she having 
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become bankrnpt the factor, after notice, was entitled to sell tbe goods 
for the best market prlœ and crédit the proceeds against the open account 
and commissions before applylng any part thereof to the notes. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Prior to August, 1905, Including 1904, the copartnership firm of Stewart- 
Gwyime & Co. were engaged, at Memphis, Tenn., In business as commission 
merchants dealing in cotton. Mrs. E. B. Heffner (the wife of the plaintiff in 
error, hereinafter, for eonvenienee, designated ttie défendant) was a feme 
sole trader, dolng business at Carlisle and Hickory Plains, Ark. She engas- 
ed extensively in buylng cotton in the région of her stores, shipplng It to said 
Stewart-Gwynne & Co. to sell for her as a factor. As a rule, the money l'or 
the purchase of cotton by her was furnished by said Stewart-Gwynne & Co. 
Her habit was to give to her vendors checks on said flrm for the respective 
purchases. As sales were made by this firm of the cotton so consigned tbey 
gave crédit on the book aceount kept wlth Mrs. Heffner, sending her notices 
l'rom tlme to time of the state of the aceount. On April 11, 1905, she and 
the défendant executed to said firm thelr note for $1,000 due December 15, 
1905, on aceount between her and this flrm. In August, 1905, the défendant 
in error (hereinafter, for eonvenienee, designated the plaintiff), was organized 
as a corporation by members of said copartnership concern, which took ovcr 
the commission cotton business of the firm of Stewart-Gwynne & Co., an as- 
signment of the said $1,000 note, and the aceount between it and Mrs. Heffntr, 
and contlnued the business with her as theretofore. On August 22, 1905, 
Mrs. Heffner and the défendant executed to the plaintiff certain other t\^-o 
notes each for $1,000, one due December 15, 1905. the other January 1, 1906. 
Thèse notes were given to be dlscounted by the plaintiff and the proceeds en- 
tered on the book aceount between it and Mrs. Heffner. She contlnued there- 
after to buy and consign cotton to the plaintiff and dtew drafts ou It in 
favor of the parties from whom she bought. This business was so proceeded 
with untU the fall of 1905 and winter of 1905 and 1906, when the aggre^ate 
of her aceount reached $14,866.08, and the indebtedness of said notes of $3,000. 
On November 11, 1905, the plaintiff wrote Mrs. Heffner suggesting that, from 
the amount of the drafts she was drawing, she must bave a good lot of cotton 
vkhich she had not shlpped to it, and requesting that she make more shlpments. 
Also, calling attention to the fact that the note for $1,000 would be due De- 
cember Ist, which she was expected to promptly pay. To this letter, she re- 
plied on the 13th Inst, suggesting that if the plaintiff did not wish ber to 
draw for more cotton to let her know, stating that she would get cotton 
enough through the Hickory Plains store to pay the notes. On the 13th of 
November, 1005, plaintiff aclmowledged the recelpt of 22 baies of cotton, stat- 
ing that the open aocoimt shows a débit against her of $11,116.96 and that it 
wanted the cotton from the Hickory Plains store, as the advances were made 
to control cotton shipments. On November 14, 1905, the plaintiff advised her 
that it had paid drafts for her amounting to $1,399.86, which Increased the 
open aceount of her indebtedness to $12,516.82 against 234 baies of cotton, stat- 
ing that she should send more bills o( lading and less drafts ; that if she msli- 
ed to continue to hold the cotton, she must send good shipments wlthout auy 
drafts, or make cash remittance. "In other words, we must bave a margin. 
We do not want to stop your opérations but you must not ride a free horso 
to death." Again, on the 16th of November, the plaintiff wrote Mrs. Heffner, 
stating that tbey did not object to her drawing on it for four-flfths of the 
value of tbe cotton sbipped, but that she was drawing for the full price of 
every baie she bought and that it expected her to carry at least one-flf th of 
the cost of the cotton ; that her open aceount showed a débit of $14,010.55 
iigainst shipments of 251 baies of cotton. "You see we are carrying more than 
our sbare, and we shall expect you now to send us papers for good shipments 
against which there are no drafts, and in this way increase our margin." On 
tJie 22d of the uionth slie sbipped 12 baies of cotton, and in a letter said she 
would forward in a few days some more marked "H," which meant from 
Uickoo' Plains, and that she desired to get enough cotton to the plaintiff by 
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the Ist of December to Insure the payment of the note then due, and direct- 
ed that the 16 baies the plaintiff then had and the next shipment marked "H," 
go toward the payment of the note, but not to sell it untll she ordered. On 
November 28, 1905, the plalntlffl notlfled her that It had refused payment of 
two draftB drawn by her amounting to $241.85, and that &he did not hâve 
cotton enough In Its hands to justify paying out any more ; that her open ac- 
count showed an Indebtedness of $14,474.20, agalnst which they held 264 baies 
of cotton, 22 of which were re-packs, regretting that she had not sufflclent 
cotton on hand to protect her drafts. On the 30th of the same month, she 
telegraphed plaintiff, asking If it would honor drafts on receipt of bill of lad- 
ing that mornlng, to which the plaintiff answered it would, and on the same 
day wrote her that the note for $1,000 was due, and that it must insist upon 
her having the cotton baies In its hands promptly to cover the same. On the 
19th of December, 1905, the plaintiff wrote Mrs. Heffner, again calling her at- 
tention to the State of the aecount ; that she had shipped 270 baies of cotton 
against which she had drawn on open aecount $16,677.22, which would not 
cover the amount of the open aecount ; that the Jirst $1,000 note due Decem- 
ber Ist, had not been pald, and the note of $1,000 would be due January Ist. 
The letter further stated: "We hâve been promised cotton from Hiekory 
Plains to meet thèse notes at maturity, but It has not appeared. We dislike to 
enter proceedlngs on this past due paper, but must Insist on your immédiate 
attention to both the aecount and the past due notes, together with the one 
maturlng January Ist, 1906." 

On the 26th of December, the plaintiff wrote that her reply was not satis- 
factory, and that it must insist on further margin from her immediately, or 
that It would put the cotton on the market and sell it. On the 26th of Decem- 
ber It telegraphed her: "Complianee at once with our letter of the 26th Is 
necessary." To this the défendant wrote in her name begglng that the cotton 
be held in prospect of advancement, and that she or hé would eall to see 
them at Memphis. On the same day, in another letter, she stated to the plain- 
tiff that the understandlng between them was that the cotton or any part of it 
should not be sold unless ordered by her, and that if they did sell the cotton 
against her protest, the flrst money arising from the sale should be applied 
to the payment of the three notes held by it against her and the défendant. 
To this, the plaintiff replied on the 29th of December, stating that It was 
aware of Its rights and position in the premlses, dlrecting her to refresh her 
memory by référence to varions letters sent her, reminding her that she had 
promised elther shlpments or remlttances to reduce the aecount, which she 
had not complled with ; that she had done nothing toward complying with the 
request to take care of the past-due paper, and they hoped she would not fail 
to protect the one due January Ist. It consented to hold the cotton, pendlng 
the promised Interview of the next week ; that it would not like to forward the 
notes for collection, but Inslsted that they hâve prompt attention. It seems 
that Instead of the promised vislt of Mrs. Heffner, the defendant's attorneys 
visited the plaintiff, and, on return to their résidence, at Lonoke, Ark., they 
wrote the plaintiff, stating that It was Impossible for Mrs. Heffner to put up 
$500 at that time as a margin, and that the défendant declined to exécute 
notes suggested, and they must hold the cotton until dlrected to sell by her. 
On the 12th of January, the plaintiff replled, stating that "the complianee 
with our repeated requests to furnish us with additional margin hâve so far 
been refused. We now feel at perfect liberty to sell the cotton and appro- 
priate the proceeds against the drafts drawn against such shlpments. We 
hâve advices from her as stated to you that ail her drafts hâve been drawn 
exelusively against thèse shlpments. We hâve no intention of sacrlficlng the 
cotton, and stlll trust that in the near future she will comply with our re- 
quests as to the margin, and enable us to meet her vlews as to the further 
holding of the cotton." The response made to this insistence by Mrs. Heffner 
was her golng Into bankruptcy on the 8th day of March, 1906. After this, 
the plaintiff sold the cotton amounting to 270 baies and applied the proceeds 
thereof to the open aecount between them, which left the sum of $207.39, which 
it placed as a crédit on the note due December 1, 1905. The plaintiff proved 
up the balance due on said notes In bankruptcy against the estate of Mrs. 
Heffner, on which a dividend of $113.80 was paid. This suit was instituted 
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in August, 1906, to recover the balance on said notes. The défendant pleaded 
In hls answer that he signed said notes as soirety for Mrs. HefEner, and that 
they were paid by the shlpment of eotton by Mrs. HefCner; the proeeeds of 
whlch were to be applied to the payment of said notes, and that the market 
value of the eotton shipped was greater than any debt clalmed by the plalntifC 
against either himself or Mrs. HefCner. At the conclusion of the évidence, 
the only request for a déclaration of law made by the défendant was as fol- 
lows: "That Mrs. Heffner had the right, under the law, to apply the proeeeds 
of the eotton to the payment of the note sued on and as she directed said pro- 
eeeds to be so applied, the notes were paid, and the plaintiff cannot recover 
In this action." This was refused. and the défendant excepted. 

Thereupon the court, at plaintifC's request, instructed the jury to return a 
verdict in favor of the plaintiff in the sum of $1,793.97. 

Trimble, Robinson & Trimble and J. H. Harrod, for plaintiff in 
error. 

N. W. Norton, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge (after stating the facts as above). Counsel 
for the plaintiff in error in their brief question the jurisdiction of the 
Circuit Court over the subject-matter of the suit. Their contention is 
that each of the notes sued on constitutes a separate cause of action, 
•^ach of which is less than $2,000, and the sum of them cannot be em- 
ployed to make out the required excess over $3,000. In support of 
this proposition décisions of the Suprême Court of Arkansas are dted 
on the question of the amount in each separate cause of action to give 
the court jurisdiction. This is not, however, a local question, con- 
trolled by the statute of the state, or the rulings of its Suprême Court. 
It pertains to a subject-matter of procédure exclusively within the féd- 
éral jurisdiction, in which it is well settled that in the action of assump- 
sit, like that of an action on several notes, bonds and the like, the req- 
uisite jurisdictional amount is the aggregate of the judgment prayed 
for. Edwards v. Bâtes County, 163 U. S. 269, 373, 16 Sup. Ct. 967, 
41 L. Ed. 155 ; Bowden v. Burnham, 59 Fed. 753, 755, 8 C. C. A. 348 ; 
Chase v. Sheldon RoUer-Mills Co. (C. C.) 56 Fed. 635 ; Tennent-Strib- 
ling Shoe Co. v. Roper, 94 Fed. 739, 36 C. C. A. 455; Bergman v. 
Inman, Poulsen & Co. (C. C.) 91 Fed. 393. 

The controlling question for décision on this writ of error is: Did 
the plaintiff below hâve the right to sell the eotton on hand in April, 
1906, and apply the proeeeds to the indebtedness of Mrs. Heffner on 
open account? We do not question the gênerai rule of law that, ordi- 
narily, where a debtor consigns goods to his créditer to be sold, he has 
the right to direct the time and manner of the sale and the application 
of the proeeeds. By his acceptance of the goods, under such in- 
structions from the consignor, the consignée takes them subject to such 
conditions, and may not disregard them without subjecting himself to 
conséquent damages to the consignor. 

Without taking the space to review the authorities pertinent to the 
question presented by this record, the correct American doctrine may 
be summarized, comprehensively enough, as follows : (1) Where there 
is a simple consignment of goods to a factor to be sold on commission, 
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the wishes or directions of the consignor, communicated either at the 
time of or subséquent to the shipment and before sale, as to vvhen or 
how the goods shall be sold and the proceeds applied, must be respect- 
ed by the consignée, who holds no other interest in the property as 
such. (2) If the factor advance the money for the purchase of the 
goods consigned, to the extent of his advancements or liabilities incur- 
red on account of the goods, he acquires a spécial interest in the goods, 
in the nature of a lien, for his indemnity, in the absence of any spécial 
contract varying the right. In such case neither the consignor nor 
any one claiming under him can maintain action against the factor to 
recover the property or its proceeds without tendering what is due the 
factor. (3) If the consignor, contemporaneously with the advancement 
and consignment, give to the consignée direction respecting the holding 
or the time and manner of disposing of the goods, which are assented 
to by the factor's acceptance of them, the latter may not disregard the 
direction or condition in selling for his reimbursement, although he has 
made advancements or incurred liabilities on account of the goods, pro- 
vided always, the consignor stands ready or ofïers to reimburse the 
consignée for such advancements and liabilities. (4) Where the factor 
has made advancements or incurred liabilities on account of the goods, 
and the consignment is made without any direction at the time as to 
the holding of the goods, or the time or manner of their disposition or 
of the proceeds, the intendment of law is that the factor is vested with 
authority to hold and dispose of the goods in the usual, customary 
method of the trade ; and to reimburse himself out of the proceeds for 
such advancements and liabilities, as well as his commissions. And the 
consignor is without power or right by any subséquent direction to the 
factor or conditions imposed, to suspend or afifect the lien of or right 
of sale by the factor, to the extent of his reimbursement and compensa- 
tion. The Frances, 8 Cranch, 418, 419, 3 L. Ed. 609 ; Brown v. Mc- 
Gran, 14 Peters, 479, 10 L. Ed. 550; Field v. Farrington, 10 Wall. 
141, 19 L. Ed. 923 ; Eichel v. Sawyer (C. C.) 44 Fed. 845, 850. 

When the money was advanced and the Carlisle cotton was shipped 
to the plaintiff, it went under no spécial direction as to how or when 
it should be sold, or how the proceeds should be applied. But after the 
factor had become uneasy about the volume of Mrs. Hefïner's checks, 
disproportioned to her shipments, and she was called upon to provide 
for the notes matured and maturing, and advised that she must increase 
her shipments or draw less, and time and again called upon to make 
good the margins, without compliance therewith she made demand 
that the cotton on hand be not sold without her order, with a further 
demand that if the plaintif? did sell, the proceeds should be first applied 
to the liquidation of the notes on which the défendant was surety. It 
is true that the défendant made acknowledgment of this letter, noting 
her request in such fashion that the law will impute to it acquiescence. 
Where such consent is founded upon no new considération, the law, 
ever instinct with the spirit of justice, déclares that it was impliedly 
conditioned with the understanding that "the consignor stands ready 
and oiïers to reimburse and discharge such advances and liabilities." 
Brown v. McGran, supra. In other words, to hold the crediting factor 
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to such asseiit, the consignor must keep up tlie margins and continue 
solvent. Hornsby v. Fielding, 10 Heisk. (Tenn.) 367; Davis v. Kobe, 
36 Minn. 214, 30 N. W. 662, 1 Am. St. Rep. 663. When Mrs. Heff- 
ner, on her own pétition, was declared bankrupt, she proclaimed to ail 
the world that she could not redeem this cotton from her factor; and, 
after advising; her of the purpose to do so, the plaintiff had the right 
to sell and reimburse itself for the moneys advanced and its commis- 
sions, subject only to the duty to her and lier creditors of obtaining the 
best market price. Parker v. Brancker, 22 Pick. (Mass.) 40; Frothing- 
ham V. Everton, 12 N. H. 239 ; Commercial Nat. Bank v. Heilbronner, 
108 N. Y. 439, 15 N. E. 701 ; Phillips v. Scott, 43 Mo. 86, 97 Am. 
Dec. 369 ; Howard v. Smith, 56 Mo. 314. 

In awarding judgment in favor of the plaintiff for the sum of $1,- 
793.97, the Circuit Court found from the évidence that 18 baies of the 
cotton marked "H," shipped from the Hickory Plains store, were not 
bought by drafts drawn on the plaintiff, and it was shipped to be ap- 
plied to the first notes. It therefore applied the proceeds of that cotton 
to the notes, which, together with the amount of the dividends coUected 
from the bankrupt estate, left the balance as adjudged by the court. 
This application to the open account was warranted by the fact that 
the balance was not greater than the advancements made on the cotton 
sold by the défendant. 

As the plaintiff acquiesced in this, and the défendant has no légal 
objection thereto, the judgment of the Circuit Court must be affirmed. 



PATNB & JOUBERT v. CANAI>LOUISIANA BANK & TRUST CO. et al. 

(Circuit CJourt of Appeals, Fifth Circuit. March 31, 190S. On Eehearing, 

April 25, 1908.) 

No. 1,684. 

FiXTTJRES— REMOVAI.— RiGIITS OF MOETGAGBE. 

Where interveners had no seasonably recorded lien for the unpald pur- 
chase prlce of certain pipes, hydrants, etc., sold to a corporation and 
used for the equipment of a fire protection plant, which at the tlme the 
Intervention was flled had become an incorporated immovable part of 
the plant, Interveners were not entitled to recover possession of the spé- 
cifie property nor rent for the use thereof from a receiver in proceedings 
to foreclose a mortgage on the plant. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 23, Fixtures, §§ 44-46.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The décision of the court below affirming the master's report, which 
was opposed on behalf of claims disclosed in the Payne & Joubert in- 
tervention, is shown in the record which is quoted as follows : 

"In the Matter of tlie Intervention of Payne & Joubert. 

"This cause came on to be heard upon exceptions to the master's report on 
the intervention of Payne & Joubert, eiaiming a resolution of the sale of cer- 
tain supplies furnished to the water plant on the Belle Alliance plantation 
under contract with the Goyer-AlUance Eefining Company, and was argued by 
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Messrs. H. h. Lazarus for Payne & Joubert and H. Génères Dufour, contra. 
Whereupoff, the court consldering that prier to the attempted resolution of 
the sale the articles furnlshed had become se Incorporated with the planta- 
tion and sugar house as to become a part of the immovable (Rev. Civ. Code, 
art. 4e7), and therefore the claimed resolution of the sale was too late (see 
Swoop V. St. Martin, 110 La. 237, 34 South. 426), it is ordered and adjudged 
that the exceptions to the master's report be and the same are overruled, the 
master's report be eonflrmed accordingly, and the said intervention be dls- 
missed. 
"In open court, March 23, 1907. 

"[Signed] Don A. Pardee, Circuit Judge." 

Henry L. Lazarus, Herman Michel, and Edward S. I^azarus, for 
appellant. 
Wm. C. Dufour, and H. Génères Dufour, for appellees. 

Before McCORMICK and SHELBY, Circuit Judges, and BOAR- 
MAN, District Judge. 

PER CURIAM. Payne & Joubert filed their intervention in an 
equity cause pending in the court below, brought by creditors to fore- 
close a mortgage resting on certain lands and manufacturing plant 
constructed thereon belonging to the Goyer-AUiance Refining Com- 
pany. At the time their intervention was filed the whole property was 
in the hands of a receiver, who was about to sell and did sell the same 
under order of the Circuit Court. The intervener had no seasonably 
recorded lien. 

The pétition of intervention shows a controversy arising out of a 
right asserted by Payne & Joubert against the Goyer-Alliance Refin- 
ing Company to hâve resolved under the laws of Louisiana the con- 
tract of sale, in which contract of sale the évidence shows they sold 
a certain lot or supply of pipes, hydrants, etc., which were used for the 
equipment of a fire protection plant, which plant, at the time the in- 
tervention of Payne & Joubert was filed, had become an incorporated, 
immovable part of the said company's manufacturing plant. The in- 
terveners prayed for recovery and possession of the spécifie property 
which is the subject of the contract sought to be resolved. They pray- 
ed, also, for a monthly rent for the use of the pipes, hydrants, etc. The 
finding of facts made by the lower court is fuUy warranted in the évi- 
dence reported by the master, and the law is correctly stated in the 
décision herein quoted. 

The decree of the lower court is affirmed. 

On Pétition for Rehearing. 

An examination of the pétition for rehearing in thîs case discovers 
no new ground sufficient to induce the judges who sat on the original 
hearing to doubt the correctness of their décision. 

The pétition for rehearing is denied. 
160 F.- 
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MBBCHANTS* BANK OF VALDOSTA v. BAIRD. 

(Circuit Court of Appeals, Eighth Circuit. March 2, 1908.) 

No. 2,512. 

1. Banks and Bankino — Oeetifièd Checks— Natcek dp Bank's Liabiutt. 

Tlie certification of a check by ji bank, Uke the acceptance of a draft, 
créâtes an original, actlonable llabillty against the bank, and impUes 
that, when tlie check Is certified, the drawer bas sufiSclent funds with the 
bank, and that they hâve been set apart and wlll be retained for the 
holder whoever he may be, and whenever the check may be presented. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 6, Banks and Bank- 
ing, §§ 419, 421.] 

2. Same— National Banks— Guaeanty of Checks— Notice of Invalid 

Tbansaction. 

A State bank was chargeable wlth notice that the crédit and resources 
of a national bank were being unlawfully used, barrlng recovery against 
the national bank's receiver on checks on the national bank by a corpora- 
tion, vs^here the national bank's président had wrltten the state bank 
obllgatlng his bank unconditionally to pay ail checks of the corporation, 
not aggregatlng more than $5,000 weekly, and the national bank after- 
vsrards wired that it would "protect" the corporatlon's checks for $5,000 
weekly In excess of "présent guaranty," and later that the state bank 
would pay checks in excess of "guaranly" drawn during the current week. 

8. Same— PowEB of National Banks. 

A national bank may warrant the title to property it conveys, or be- 
come llable as an Indorser or guarantor of obligations whlch it redls- 
counts or sells, but it cannot lend Its crédit to another by becomlng sure- 
ty, Indorser, or guarantor for hlm, such an act being ultra vires, and, 
when Its true character is known, no rlghts grow out of It, though it has 
taken on In part the garb of a lawful transaction. 

4. Same— Ultba Vibes Act— Estoppel. 

An act of a national bank, vold because ultra vires, cannot be made 
good by estoppel. 

[Ed.' Note. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, §§ 991-1000.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

The Merchants' Bank of Valdosta sued the receiver of the Krst National 
Bank of Farlbault to recorer upon eight checks drawn by the Minnesota Lum- 
ber Company upon the latter bank, and cashed by the former upon the au- 
thority of a letter and two telegrams. The case was tried by the court upon 
the pleadings and an agreed statement of facts. The défendant had judgment, 
and the plalntiff prosecuted this wrlt of error. The facts are substantlally as 
follows: At the time of the transactions In question the plalntiff was a bank 
organlzed under the laws of Georgla, and doing business at Valdosta, In that 
state. The lumber company was a corporation engaged in manufacturing 
lumber in Georgla. The First National Bank of Farlbault, as its name in- 
dicates, was a banklng association organlzed under the laws of the United 
States. It was engaged In business at Farlbault, Minn., and its capital was 
$50,000. For some years prior to September 6, 1904, the lumber company had 
an account wlth the National Bank, but in one form or another it was always 
indebted to the bank. On September 6, 1904, it owed the bank $11,848.66 on 
Its own notes and notes of others made for its beneflt. Besides this, the bank 
had purchased and then held bonds of the lumber company, unseeured by 
mortgage or other lien, amounting to $33,500. Prior to the date mentioned 
the plalntiff, the Georgla bank, had been paylng checks drawn by the lumber 
company upon the National Bank, obtaining in each case the authority of the 
latter to do so, but in order to obvlate the trouble and expense Incident to that 
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course it wrote the National Bank on September 1, 1904, for gênerai authority 
to pay such checks. On September 6, 1904, T. B. Clément, as président ot 
the National Bank, replied as follows: 

"Faribault, Mlnn., 9-0-04. 

"Merchants' Bank of Valdosta, Valdosta, Ga. 

"Gentlemen: In reply to your letter of the Ist regardlng checks drawn by 
the Minnesota Lumber Company on thls bank, would say that there Is no rea- 
son for Mr. Trump acting for the Minnesota Lumber Company, drawlng any 
checks that this bank would not honor, but think there should be some Umit 
placed, and we wlll say that checks of the Minnesota Lumber Co.'s drawn by 
J. H. Trump or H. 0. dément on thls bank wlll be paid up to the amount ot 
$5,000.00 in any one week. If any more than $3,000.00 should be drawn In 
any one week, hâve them wlre for permission." 

On December 6, 1904, the National Bank wlred the Georgla bank as fol- 
lows: 

"Faribault, Mlnn., 6 Dec. 1904. 

"Merchants' Bank, Valdosta, Ga. 

"We will protect checks of Minnesota Lumber Company for flve thousand 
dollars per week In excess of présent guarantee." 

And on I>ecember 22, 1904, It further wlred the Georgia bank as follows: 

"Faribault, Minn., Dec. 22, 1904. 
"Merchants' Bank, Valdosta, Ga. 

"Tou can pay checks Minnesota Lumber Company on us this week In excess 
of guaranty on personal request of H. G. Clément." 

T. B. Clément as président signed the name of his bank to both telegrams. 
H. O. Clément, mentloned in the last telegram, made the personal request 
therein required. He was a son of T. B. Clément. In reliance upon thèse com- 
munications, and upon the previous course of deallng, the Georgia bank cash- 
ed the checks of the lumber company amounting to $125,000 between Septem- 
ber 6, 1904, and January 1, 1905, ail of whlch were honpred and pald by the 
National Bank exceptlng the last eight for $1,000 each, and exceptlng that up- 
on one of the eight a part payment was made. The National Bank became in- 
solvent and was closed by the ComptroUer of the Currency January 2, 1905. 
The lumber company was also Insolvent. At the close of the bank the lumber 
company owed the National Bank $33,500 on unsecured bonds and $43,560.32 
on other account. The directors of the defunct bank had left the management 
thereof wholly to T. B. Clément, the président, and they were not aware of 
the transactions carrled on between the two banks and the lumber company. 
The National Bank was not Interested in the business of the lumber company 
exceptlng as a créditer. The Georgia bank knew that the proceeds of the 
checks were for use in the business of the lumber company. Between Septem- 
ber 6, 1904, and the Ist of the followlng January, the account of the lumber 
company upon the books of the National Bank generally showed a crédit 
balance, but this condition was largely due to the "klting" of checks and 
drafts. When the National Bank was closed. there were outstanding and un- 
paid drafts and checks amounting to over $35,000, for whlch the lumber com- 
pany had received crédit In its account, and by charging them back a large 
overdraft would resuit It was stipulated that the Georgia bank was not 
aware of the condition of the lumber company's account with the National 
Bank, and that it believed that the latter was a bank in good standing, well 
managed, and that its président was a person of Integrlty, of good business 
management, and deserving of trust and crédit, but it also appeared that the 
keeping of checks and drafts afloat, corresponding in amount with checks 
cashed by the Georgia bank, was known to it, for in part they were sent to 
that bank with remittances for checks paid by it. In other words, when the 
National Bank sent the Georgia bank money or drafts in payment ot checks 
cashed by the latter, it would also send for collection a corresponding draft 
or check of the lumber company. Checks drawn by the lumber company on 
the Georgia bank were employed In the klting process; also drafts drawn by 
the lumber company upon Itself. The tlme required for transmission of the 
collection items from Georgia to Minnesota and back again to Georgia made 
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the plan feasible. The agreed statement of facts contained thls clause: 
"When the First National Bank paid checks In cash and sent drafts therefor 
to Its correspondent, if the drafts were paid. the said First National Bank 
saved the charges for exchange Incident to the shipment of actual money to 
keep up Its balance In the hands of such correspondent." 

Robert Mee, for plaintiff in error. 
Thomas H. Quinn, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge (after stating the facts as above). It was 
known to both the National Bank and the lumber corapany that the 
crédit and resources of the former were being used to uphold and fur- 
ther a venture in which it could not lawfully engage. But the question 
remains: How did it appear to the Georgia bank? Did it hâve tlie as- 
pect of legitimate banking business or of a guaranty for another? 
The letter of September 6, 1904, purported to obligate the National 
Bank unconditionally to pay ail checks of the lumber company up to 
the amount of $5,000 in any one week. No limitation was expressed 
in the letter that had regard either to the condition of the company's 
account, whether in crédit or in débit, or to its future conduct or sol- 
vency. The président of the National Bank did not say he was con- 
fident the lumber company would not draw checks in excess of its 
rights as a customer, but that there was no reason for its drawing 
checks his bank would not honor. There was no pretense of a certifi- 
cation of checks in the customary meaning of that phrase. The certifi- 
cation of a check, like the acceptance of a draft, créâtes an original 
liability on the part of the bank upon which an action may be main- 
tained, and it implies that at the time the check is certified the drawer 
bas sufficient funds with the bank and that they bave been set apart 
and will be retained for the holder, whoever he may be, and whenever 
the check may be presented. The bank undertakes that the check is 
good at the time it is certified, and that it shall continue so until finally 
paid. Though an officer may bind his bank by certifying a check in 
the absence of funds of the drawer Congress bas made the act a misde- 
meanor. U. S. Comp. St. 1901, p. 3497, § 5308. In some respects a 
certified check is not uniike a certificate of deposit payable to the order 
of the depositor. The customary and proper practice is for the certify- 
ing bank to at once charge the account of the drawer with the amount 
of the check, and thus protect itself against loss from its assumption 
of liability by completing the withdrawal of the amount from his fur- 
ther control. Merchants' Bank v. State Bank, 10 Wall. 604, 648, 19 
L. Ed. 1008. 

But the letter of September 6 had no référence to checks then in 
existence. The amount of checks that would be drawn in the future 
within the prescribed limit was not known. nor was there any definite 
time limit to the duration of the undertaking evidenced by the letter. 
The power of the bank to put an end to its continuing promise to nay 
checks of the lumber company was not a safeguard against loss. Un- 
der the terms of the letter a liability would arise in Georgia before it 
would be known in Minnesota. Regarded most favorably, the letter 
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evidenced a transaction that was of doubtful regularity. Since the 
proper certification of a check signifies that the maker has sufficient 
funds with the bank an agreement to certify checks to be drawn in the 
future is so out of the usual banking course as to challenge attention. 

The true purpose of the writer of the letter and the real relation 
between his bank and the lumber company was disclosed by the tele- 
grams of the 6th and 22d of December. In the first of thèse the limit 
per week was raised to $10,000, and in the second the limit was entire- 
ly removed. In both telegrams the obligation attempted to be assumed 
by the letter of September 6th was referred to as a guaranty. Neither 
of the telegrams authorized the inference that the checks to be drawn 
by the lumber company were upon its funds then with the bank, or 
that payment depended upon funds being placed there by it. The first 
one is particularly significant, in that the undertaking was to "protect" 
checks of the lumber company for $5,000 per week in excess of "prés- 
ent guarantee." Even more significant of the true situation is the 
telegram of December 22d. It referred to the undertaking as a guar- 
anty, and purported to bind the National Bank to pay ail checks that 
might be drawn upon it within the given period without regard to the 
amount. This was manifestly beyond the power of the bank as it put 
at hazard, upon the mère act of the lumber company, the duty of the 
bank to the government, the interests of its shareholders, and the funds 
of its depositors. In this connection, it is said that the amount of the 
eight checks in controversy, $8,000, was within the limit prescribed by 
the telegram of December 6th, but thèse checks were drawn between 
December 27th and 31st, inclusive, and at that time the Georgia bank 
had before it the letter and both telegrams, and was therefore advised 
of the character of the obligation which the National Bank was at- 
tempting to assume. The letter and telegrams taken together were suf- 
ficient to advise the Georgia bank at the time it cashed the checks in 
controversy that the National Bank was lending its crédit to the lum- 
ber company. If the latter had the right to draw the checks, and if it 
was the duty of the bank on which they were drawn to pay them, 1t 
would not hâve agreed to "protect" them or referred to its obligation 
as a "guaranty." The term "guaranty" has a différent signification, 
and ordinarily a bank does not agrée to protect a check which it is its 
duty to pay. Both terms employed pointed quite clearly to the real 
relation between the National Bank and the lumber company, and, if 
there was otherwise any doubt, the removal of ail limit to the obliga- 
tion attempted to be assumed should hâve dispelled it. 

A national bânk may warrant the title to property it conveys, or be- 
come liable as an indorser or guarantor of notes or other obligations 
which it rediscounts or sells because to do so is incidental to the busi- 
ness it is authorized to transact, and to the disposition of property it 
has lawfully acquired. But it cannot lend its crédit to another by be- 
coming surety, indorser, or guarantor for him. It cannot for the ac- 
commodation of another indorse his note or guarantee the performance 
of obligations in which it has no interest. Such an act is an adventure 
beyond the confines of its charter, and, when its true character is 
known, no rights grow out of it, though it has taken on in part the 
garb of a lawful transaction. Commercial Nat. Bank v. Pirie, 83 Fed. 
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799, 37, C. C. A. 171; Bowen v. National Bank, 94 Fed. 925, 36 C. 
C. A. 553 ; Id. 87 Fed. 430. An act that is void because beyond the pow- 
er of a national bank cannot be made good by estoppel. McCormick v. 
Market Bank, 165 U. S. 538, 17 Sup. Ct. 433, 41 h. Ed. 817 ; California 
Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198. It 
is urged that the National Bank profited by the transactions to the 
extent of exchange, and that it retained the benefit. It is difficult to 
find any profit to the bank in thèse transactions. If there was any, it 
vvas swallowed up in losses. 
The judgment is affirmed. 



DUNCAN V. MISSOURI STATE LIFE INS. CO. 

(Circuit Court of Appeals, Bighth Circuit. Mareli 27, 1908.) 

No. 2,608. 

1. InSUBANCE— PeEMIUMS— ACCEPTANOE ATTEB MaTURITY— WAIVER 3F FoR- 

FEITUBE. 

The acceptance by an Insurance company of payment of a premium or 
premium note after maturity is in gênerai a waiver of a forfeiture of tlie 
policy caused by the prlor default, 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 28, Insurance, § 1056. 

Waiver by acceptance of premiums, see note to Life Ins. Clearing Co. 
V. Bullock, 33 C. C. A. 369.] 

2. SAME— CONDITIONAL ACCEPTANCE— BbEAOH OV CONDITION— EFFECT. 

After forfeiture of a policy for nonpayment of premiums the forfeiture 
was walved, and the Insurance company accepted a renewal note for the 
premium past due, provldlng that In case the note was not pald at ma- 
turity the full amount of the premium should be consldered earned as 
premium dtirlng its curreney, and the note should be payable wlthout re- 
vlving the policy or any of Its provisions. Ileld, that such provision was 
not Invalid, and, though Insured signed the note wlthout reading it, he 
was bound thereby in the absence of duress or fraud, and on bis fallure 
to pay the note at maturity hls policy was forfeited notwithstanding the 
Insurance company thereafter collected the note through an attomey. 

3. SaMB— OONFLICTING PROVISIONS. 

Where a note reauired for past due premium in order to waive a for- 
feiture provlded that if not paid at maturity the full amount of the 
premium should be consldered earned as premium during the curreney 
of the note payable wlthout revivor of the policy or any of its provisions, 
Insured's relnstatement constituted a eorporate act concluslve on the In- 
surer to the same extent as the terms of the note were concluslve on in- 
sured, who was not entltled to claim that the same was invalid as In 
confllct wlth the policy provldlng that no agreement varying its terms 
should be valid unless in wrltlng, made at the home office of the company 
by the président, vice président, and secretary. 

In Error to the Circuit Court .of the United States for the West- 
ern District of Arkansas. 

James F. Read (James B. McDonough and Youmans & Youmans, 
on tlie brief), for plaintiff in error. 

James C. Jones (Jones, Jones, Hocker & Davis, on the brief), for 
défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
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HGOK, Circuit Judge. This was an action by the administrator 
of the estate of Thomas M. Duncan, deceased, on a policy of life 
insurance issued by the Missouri State Life Insurance Company. The 
défense was that the policy was forfeited by the nonpayment when 
due of a note given for a part of the first premium. In response to 
this the plaintifï said the forfaiture was waived by the payment of 
the note after maturity and the acceptance of the money by the com- 
pany. At the conclusion of the évidence the trial court directed a 
verdict for the company. 

The policy was dated June 23, 1904. It contained provisions to 
the efïect that the policy should be void upon default in the payment 
of any note given for a premium, also for reinstatement upon the 
furnishing by the insured of évidence of good health satisfactory 
to the company and the payment of ail arrears and indebtedness 
under the policy. It required the payment of a term premium of 
$210 which carried the policy for two yçars and until June 23, 1906, 
and thereafter of a number of annual premiums of the same amount. 
One haif of the first or term premium belonged to the agent who 
solicited the insurance and he rebated it. For the other half the in- 
sured gave the company his note for $105 due October 1, 1904. The 
note recited that if it was not paid when due the policy should be- 
come null and void. Payment was not made at maturity, but the 
policy was reinstated November 11, 1901, upon the application of 
the insured with a showing as to his health and the making of a re- 
newal note for the $105 due December 15, 1904. This renewal note 
made like provision for forfeiture of the policy upon default in pay- 
ment and contained the following: 

"In case this note is not paid at maturity the full amount of the premium 
shall be considered earned as premium durlng Its currency and the note pay- 
able without reviving the policy or any of Its provisions." 

Default in paying this note at maturity also occurred, and after 
fruitless requests by the company for payment it was sent to an at- 
torney who collected it April 10, 1905. On November 23, 1905, the 
insured applied for reinstatement of the policy but the application was 
rejected on the 12th of the following December upon médical advice 
as to his health. The insured died March 19, 1906, less than two 
years from the date of the policy. 

The gênerai rule is that the acceptance by an insurance company of 
the payment a premium or premium note after maturity is a waiver of a 
forfeiture of a policy caused by the prior default. Phœnix Mut. Life 
Ins. Co. v. Raddin, 120 U. S. 183, 196, 7 Sup. Ct. 500, 30 L. Ed. 644. 
But we bave hère a contract that notwithstanding the forfeiture aris- 
ing from default in payment the full premium should be considered 
as having been earned and the note payable without a revivor of the 
policy. The terms of the agreement to this efïect are clear and un- 
ambiguous, and are not contrary to any rule of law or public policy. 
The parties were capable of contracting, and undoubtedly they could 
at the beginning hâve agreed upon the full sum of $210 for an in- 
surance term expiring at the date of the second default. We see 
no reason for saying they could not afterwards contract to the same 
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effcct. If the premium had been fully paid in money when the policy 
was issued a subséquent forfeiture for the fault of the insured in 
violating some condition would not hâve entitled him to a return of 
a part of it as unearned. There is no absolute right in an insured to hâve 
a pohcy continue in force for the entire period covered by a premium 
payment irrespective of the time of payment or of other conditions 
to which he has assented and a breach of which he has committed. 
Provisions like tliat quoted from the renewal note hâve been upheld 
by a number of the courts. Shultz v. Ins. Co., 42 lowa, 339; Shakey 
V. Ins. Co., 44 lowa, 540 ; Blackerby v. Ins. Co., 83 Ky. 574 ; Schimp 
V. Ins. Co., 134 m. 354, 16- N. E. 329 ; Texas Pire Ins. Co. v. K. T. 
Lodge, 32 Tex. Civ. App. 328, 74 S. W. 809 ; Union Central Life Ins. 
Co. v. Chowning, 8 Tex. Civ. App. 455, 28 S. W. 117 ; Laughlin v. 
Life Ass'n, 8 Tex. Civ. App. 448, 28 S. W. 411. See, also, Jefïerson 
Mut. Ins. Co. V. Murry, 74 Ark. 507, 86 S. W. 813. 

It is contended, however, t-hat the provision in question was a vari- 
ance from the original contract of insurance which the policy pro- 
hibited unless in writing made at the home office of the company by 
the président, vice président, and secretary thereof. Assuming without 
deciding that the terms of the original contract were changed it must 
be said the renewal note containing the provision in question was 
required by the company, and accepted by it as an intégral part of 
the contract of reinstatement of the policy after its first forfeiture, 
and such reinstatement was a corporate act conclusively binding up- 
on the company no more to be repudiated by it than the terms and 
conditions of the note could be by the insured. 

Again, it is contended that the insured did not read the renewal 
note before he signed it and was ignorant of the provision in question. 
The only évidence of this was in a letter from the insured produced 
by the company. But, admitting the fact, it does not appear that the 
insured acted under constraint or déception. When he applied for 
and obtained the reinstatement of the policy after the first forfeiture 
he could hâve been required to pay the defaulted premium note in 
cash. But, having asked an extension of the time of payment he 
must be held to hâve informed himself of the terms of the writing 
which he signed and by which he obtained what he sought. It can- 
not be held, in the absence of duress or fraud of some kind, that a 
man is to be released from a written contract he executed because 
he neglected to read it. 

The judgment is affirmed. 



PORTAS V. GRIFFIN WHEBL CO. 

(Circuit Court of Appeals, Elghth Circuit. April 1, 1908.) 

No. 2,G05. 

Masteb and Sebvant— Injuries to Servant— Fellow Servants— Act of 

l'OBEMAN. 

Plaintiff, an euiployS in a wtieel foundry, was Injured while assisting In 
moving a car wlieel to an anneallng pit, by liis foreman suddenly Ivick- 
Ing or slioving the wlieel forward so that the end of the iron bandle of 
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the buggy carrying the wheel struek plaintlfE and Injured his spine. ITia 
foreman had full control of the men in defendant'8 foundry department, 
with authority to hlre and discharge, but there was another foreman in 
charge of another division of the work, and a gênerai superintendent who 
represented the défendant as the head of its business at the place where 
the foundry was located, to whom the workmen including the foreman, 
looked for ultimate and final directions, and who exercised constant and 
active supervision over ail the work and ail the business done there. 
Held, that the foreman was a fellow servant, and not a vice principal, 
for whose négligence If any défendant was not llable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 486-489. 

Who are servants, see notes to Northern Pac. R. Co. v. Smith, 8 C. C. A. 
668 ; Flippin v. Kimball, 31 C. C. A. 280.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

C. D. O'Brien (R. D. O'Brien. on the brief), for plaintiflf in error. 

Arthur M. Keith (Charles T. Thompson, Edwin K. Eairchild, Jared 
How, Pierce Butler, and William D. Mitchell, on the brief), for de- 
fendant in error. 

Before HOOK and AD.\MS, Circuit Judges. 

ADAMS, Circuit Judge. Plaintiflf, Portas, sued the défendant 
Company for damages sustained by him while working in its fotindry 
in St. Paul alleged to hâve been occasioned by négligent conduct. He 
charged in his complaint that one Ryan, who had supervision and con- 
trol of the employés including plaintifï, was incompétent for the dis- 
charge of that duty ; that he had a violent temper, and compelled em- 
ployés to work with dangerous rapidity and speed; that in the per- 
formance of his duties the foreman negligently kicked a wheel which 
plaintiflf was removing from the foundry to an annealing pit and there- 
by caused serious injury to plaintiflf's spine. The answer was in sub-- 
stance a déniai of the allégations of the complaint. The chief trial 
issue was whether Ryan was a fellow servant of plaintiflf or a vice 
principal of défendant. 

The facts disclosed by the record are substantially thèse : Défendant 
Company had nine foundries or plants including that at St. Paul located 
in différent parts of the country and used for conducting its business 
of manufacturing car wheels. One of the divisions of its work at St. 
Paul consisted of what is called the foundry department where molt- 
en métal was cast into car wheels. The wheels when cast were car- 
ried, by a running pulley suspended from an overhead rail, to anneal- 
ing pits where they were covered for cooling purposes. This work of 
molding the wheels, removing and depositing them in the annealing 
pits as carried on by défendant company required the services of some 
forty or fifty men. Amongst them were two men whose duties were 
to "buggy" the wheels as it is called in the évidence, after they are 
raised by derricks from the molds, away to the annealing pits, which 
were located nearby. This process of "buggying" was performed by 
an employé, in this way: He caught a wheel after it had been taken 
from the mold and placed in the proper position, with an apparatus 
like ice tongs which had a shaft four or flive feet long with a short 
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cross-bar at the end for a handie, and pulled it along behind him under 
the overhanging rail from which it was suspended, to its place of 
destination. Portas was one of thèse buggy men. Theworic of rais- 
ing the hot wheel from the mold and taking it to the anneahng pit 
required rapid action to prevent spoiling it by hasty or improper cool- 
ing and for this reason the buggy men were required to be active. 
Ryan was the foreman over this foundry department; and, besides 
having gênerai supervision of the workmen engaged in it, a very par- 
ticular and important part of his work was to see that the casting, 
removal, and covering of the wheels in the annealing pits were donc 
as rapidly as possible. His duty was to exact quick action from the men, 
and he doubtless sometimes employed language unusual in genteel So- 
ciety. The évidence tends to show that in September, 1905, after Portas 
had attached his buggy to a wheel and had started to pull it away to the 
annealing pits, with his hands gripping the handie of the buggy be- 
hind his back, Ryan, in the effort to hurry on the work, suddenly 
kicked or shoved the wheel forward, and that the quick motion thereby 
given to the suspended load was imparted to the iron handie of the 
buggy, the end of which hit Portas in the back and injured his spine. 
Ryan had full control over the men in the foundry department, had 
authority to assign them to différent branches of the work as and when 
necessary, and to hire and discharge them as he thought best. There 
was at least one other foreman who had immédiate charge of another 
division of the work including the work donc in the yard. He was 
called a yard foreman. Notwithstanding thèse facts the record con- 
clusively shows that there was a gênerai superintendent by the name 
of Maloney who represented the company as the head of its business 
in St. Paul. To him ail the workmen including the foremen looked 
for ultimate and final directions, and he exercised constant and active 
supervision over ail the work and ail the business done there. 

We entertain some doubt whether the allégations of the complaint 
sufficiently charge that the défendant company was culpably négligent 
in employing Ryan as a foreman or sufficiently charge that Ryan's 
gênerai incompetency or ill temper was the proximate cause of plain- 
tiff's injury; but assuming that the allégations are sufficient in both 
thèse particulars, we are of opinion that the proof utterly fails to es- 
tablish the affirmative of either of them. This leaves Ryan's act of 
kicking or shoving the wheel which plaintiff was drawing away as 
the only remaining act of négligence charged against the défendant 
company. Whatever relation that act may hâve had to the injury 
sustained by plaintiff it appears clear that it was the act of a fellow 
servant for which, under well settled law, the master is not liable. 

We took occasion to say in the récent case of Vilter Mfg. Co. v. 
Otte (C. C. A.) 157 Fed. 230, where authorities are collected, that "The 
fact that Wright [a foreman in charge of some work for a master] 
had actual control of the crew, the power to hire and discharge them 
and to direct their movements in that particular work did not erect 
that single job into a department of defendant's business and did not 
make him a vice principal." In that case as in this there was a gênerai 
agent or superintendent who had immédiate control over the foreman ; 
and he was held to stand for the master as vice principal and the fore- 
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man was held to be a fellow servant only. The doctrine of that case 
is so conclusively warrantée by the décisions of the Suprême Court 
as well as our court there cited that it seems unprofitable to reconsider 
or restate it. On their authority the action of the court below in di- 
recting a verdict for the défendant must be afïirmed, and it is so 
ordered. 



UNITED STATES v. LEBRBURGER. 

(Circuit Court of Appeals, SecondT Circuit. February 11, 1908. On Behearing, 

March 3, 1908.) 

No. 165 (4,133). 

1. OtISTOMS Dtttieb— Peotest— Ambiguity. 

Materlal dutiable at 50 cents per pound as "woven fabrics • • • 
In the gum," under the flrst clause of a tarlff paragraph, were asserted 
In an Importer's protest to be dutiable "at 60 cents per pound * • • 
under the flrst clause, * • * belng woven fabrics in the pièce, dyed." 
Thls rate and description ("dyed") pertalned to the second clause, and 
not the flrst. HeU, that the protest referred sufflciently to the flrst 
clause, under Oustoms Administrative Act June 10, 1890, c. 407, } 14, 26 
Stat. 137 (U. S. Comp. St. 1901, p. 1933). 

2. Same— Refebenob to Wkong Paragraph. 

Goods dutiable under one paragraph of a tarlft act were asserted by an 
Importer In his prétest to be dutiable under another paragraph. But the 
language of the protest indlcated an intention to cite the former. Eeld, 
that the protest should be construed as referrlng to the former. 

3. Same— CoMPONENT Materials— Ascebtainment. 

The test of chief value Is to be applied as values may be at the tlme 
of importation. Evidence that goods are Identical with some prevlously 
imported Is unpersuasive that the relative value of their components 
remains the same. 

4. Appeai. and EJbrob— Evidence— Admission cm ABOtruim. 

A question of faot cannot be raised on appeai, which was conceded on 
argument In the court below. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeai and Brror, 
S 1066.] 

Appeai from the Circuit Court of the United States for the South- 
ern District of New York. 

The materlal In controversy was elasslfied as composed chiefly of cotton and 
In part of sllk under paragraph 311, tarlff act of July 24, 1897, c. 11, { 1, 
Schedule I, 30 Stat 178 (D. S. Comp. St. 1901, p. 1659). The importer oon- 
tended that it should hâve been assessed "at 60 cents per pound (or 50 per 
cent, ad valorem) under the flrst clause of paragraph 388, same act, belng 
woven fabrics in the pièce, dyed, welghlng not less than 1% ounces nor more 
than 8 ounces per square yard, and containing not more than 20 per cent. In 
weight of slllî." 

The board held that the mention of i>aragraph 388 should be construed as 
a référence to. paragraph 387, as the language of the protest Indlcated that In- 
tention. The first and second clauses of paragraph 387 read as follows: 

"387. [1] Woven fabrics in the pièce not speeially provided for in this act, 
weighing not less than one and one-third ounces per square yard, and not 
more than elght ounces per square yard, and containing not more than twenty 
per centum In weight of sillj. If In the gum, flfty cents per pound, [2] and if 
dyed in the pièce, sixty cents per pound." 

On the authority of Leerburger v. United States (G. C.) 130 Fed. 1022, af- 



'652 160 FEDERAL REPORTEE. 

flrmed 137 Fed. 1020, relating to similar goods, the board held that the fabrlca 
Involved were dlitlable under the first clause of paragraph 387, at 50 cents per 
pound, as being "in the gum." The board further held that the importer was 
not entitled to a décision in his favor, because bis protest, claiming the goods 
to be dutiable at "60 cents per pound," as belng "dyed," "failed to point out 
the provision of the statute whlch actually controls," and was therefore In- 
sufflclent. Section 14, Oustoms Administrative Act of June 10, 1890, c. 407, 36 
Stat. 137 (D. S. Coinp. St. 1901, p. 1933), requires that protests shall point 
out "distinctly and speciflcally" the Importer's objections to the assessment 
in question. 

On appeal by the Importer, the décision of the board was reversed by the 
Circuit Court (155 Fed. 146, T. D. 28,262), the protest being held sufflcient 

J. Osgood Nichols, Asst. U. S. Atty. 
D. Maçon Webster, for importer. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The board held the protest insufficient; but the 
Circuit Court reached a différent conclusion, in which we fully con- 
cur. It is in accord with United States v. Salambier, 170 U. S. 631, 
18 Sup. Ct. 771, 43 L. Ed. 1167, and Shaw v. United States, 122 Fed. 
444, 58 C. C. A. 425. 

The government contends hère that the goods, which are a mix- 
ture of silk and cotton, should be classified under paragraph 311 
because composed in chief value of cotton. The only évidence as to 
relative values of the components of this particular importation is 
that of the government chemist, which states them as "silk 42.39 per 
cent, cotton 57.61 per cent." 

The board disregarded this testimony, because in another case this 
court held of precisely similar goods, imported some months before, 
that, on the évidence then before it, silk was the component of chief 
value. This reasoning seems unpersuasive because, although the 
physical components were identical, their relative values may hâve 
changed in the intérim. The test of "chief value" is to be applied 
as values may be at the time of importation. But the government can- 
not now rcly on this contention because, on the hearing in the Cir- 
cuit Court, it did not raise the point, but conceded that the collector 
was in error in his finding as to relative values. 

The décision is affirmed. 

On Rehearing. 

In behalf of the government a pétition was made for rehearing, 
based on the allégation that, contrary to the statement in the forego- 
ing opinion, the government had not "conceded that the collector was 
in error in his finding as to relative values." 

PER CURIAM. Inasmuch as both sides do not agrée that the 
particular point now relied on was called to the attention of the trial 
judge, we shall hâve to be guided by the record. Pétition for re- 
argument denied. 
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BIDWBIiL y. PRESTON. 
(Cilrcult Court of Appeals, Second Circuit. March 10, 1908.) 

No. 144. 

1. CUSXOMS DUTIES — REFTJND — ACOEPTANCE OF PRINCIPAI/— WAIVEB OF INTBE- 

EST— Payment on Account. 

On the refund of dutles that had been Improperly exacted, interest was 
wlthheld on the ground that there was no appropriation for payment 
of interest ; so that the sum repaid was the exact équivalent of the prin- 
cipal. Held, that the acceptance of thls sum by the importer was tanta- 
niount to a walver of the claim of interest, and could not be considered 
as a gênerai payment on account, which the payée was entltled to apply, 
flrst, to the extlnguishment of the interest and, next, to part payment of 
the principal. 

2. Same— Payment by Steanqee. 

Where the govemment repaid dutles whlch had been improperly exacted 
by its agent, a collecter of customs, this did not constltute a payment by 
a étranger whlch could not inure to the beneflt of the coUector. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This case arose out of an action brought by Gustave Preston against 
Geo. R. Bidwell, formerly collector of customs at the port of New 
York. The opinion rendered in the court below is as follows : 

HOLT, District Judge. Judge Platt having declded In a precisely simllar 
case that the plaintlff was entltled to recover interest on the dutles exacted. 
and the judgment on his décision having been paid by the govemment, or- 
derly practiee, in my opinion, requlres that I follow that décision. It morc- 
over seems to me on the merits an Inherently just décision. If the govem- 
ment exacts money from an Importer wlthout légal authority, it ought to re- 
pay It with interest; and If an Importer bas a just rlght to interest wheii 
the principal is paid, I cannot see why that rlght Is destroyed because the 
govemment only pays the principal. But I rest my conclusion on the fact of 
the former judgment and its payment, wlthout having given a careful exami- 
nation to the question whether the cases cited for the govemment are ap- 
plicable to thls case. 

The motions to set aslde the verdict in each case are denied. 

J. Osgood Nichols, Asst. U. S. Atty. 
John David Lannon, for importer. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The facts in this case are very simple. 
On August 4, 1899, the plaintif! paid the défendant, who was the col- 
lector at the port of New York, under protest, the sum of $4,843.32, 
to obtain possession of various goods brought from Porto Rico to New 
York. This exaction for customs duties was illégal ; and in consé- 
quence of the subséquent judicial détermination of that question, the 
govemment of the United States delivered to the plaintiflf a draft for 
$4,843.32 on September 10, 1901. On that date the défendant in er- 
ror claimed that the sum of $5,453.57 was due. This sum included in- 
terest on the amount paid from August 4, 1899, to September 10, 1901. 
This claim was not disputed, but the govemment authorities took the 
position that there was "no appropriation available for payment of in- 
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terest in cases wherein a judgment has not been rendered." There- 
after plaintiff brought this suit to recover the sum of $610.25 as a bal- 
ance still due. 

Défendant relies upon the well-settled doctrine that, where interest 
is payable as damages, the réception of the principal without the interest 
after default is a conclusive waiver of the claim for interest. Thomas 
V. Railway (C. C.) 81 Fed. 911 ; Stewart v. Barnes, 153 U. S. 456, 
14 Sup. Ct. 849, 38 L. Ed. 781. The plaintiff contends that this doc- 
trine does not apply, because at the time of payment there was due to 
him a lump sum of $5,453.57, and that the sum paid ($4,843.32), al- 
though the exact amount of the claim without interest, was a gênerai 
payment on account which he was entitled to apply, first, to the extin- 
guishment of the interest and, next, to part payment of the principal. 
The difficulty with this contention is that it is not warranted by the 
facts. It appears that at the time of payment plaintiff delivered to de- 
fendant a letter containing the foUowing statement: 

"In addition to the amount set forth in my claim for dutles erroneously 
exacted on my importation of sugar by the JuUa Frances from Port Rico, 
amounting to $4,843.32, I claim the Interest due on the amount set forth in 
my claim at the same rate per annum whleh I reserre and do not abandon." 

We are satisfied that this constituted an appropriation of the pay- 
ment specifically to the daim, and iind no persuasiveness in the argu- 
ment that the repayment by the government of moneys improperly 
collected for it by its ofRcer was a payment by a Etranger which could 
not inure to the benefit of the debtor. 

The judgment is reversed. 



SLOAN T. MBRCHANTS' SAVINGS & TRUST OO. OF PITTSBURa 

(Circuit Court of Appeals, Thlrd Circuit Aprll 2, 1908.) 

No. 64. 

1. BEPi.EvrN— Natuke of Action— Possession. 

Though the question ot title to Personal property may be lltlgated ini 
replevin, If properly brought, the action Independent of statute is a pos- 
sessory one brought by complalnant to recover possession of personal 
property. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 42, Replevin, S 1.] 

2. Same— Statutes— Bond. 

Acts Pa. 1901 (P. L. 88, No. 61, § 1), declarlng that plaintiff In replevin 
shall glve bond, wlth condition that if he falls to malntaln tltle to goods 
or chattels he wUl pay to the party entitled thelr value and légal costs, 
etc., does not authorize the glvlng of such bond In any case In which plain- 
tiff is in possession of the property, title to which he seeks to establish In 
replevin. 

3. Same— Plaintiff in Possession. 

Plaintiff may not malntaln replevin to establish tltle to chattels of 
which he Is in possession at the time suit Is brought elther at common 
law or Acts Pa. 1901 (P. h. 88, No. 61), regulating procédure in such action. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 
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John C. Bane, for plaintiff in error. 
A. C. Stein, for défendant in error, 

Before DALLAS and GRAY, Circuit Judges, and BRADPORD, 
District Judge. 

BRADFORD, District Judge. This case is before us on a writ of 
error taken for the reversai of the judgment of the district court for 
the Western District of Pennsylvania in an action of replevin brought 
by the Merchants Savings and Trust Company of Pittsburg, Trustée 
in bankruptcy of Henry Weinstock, trading as the Grand Rapids Fur- 
niture House, against Sophia Sloan. The property mentioned in the 
writ of replevin and déclaration consisted of furniture, carpets and 
other household goods, formerly belonging to the bankrupt and al- 
leged to hâve been transferred by him on or about March 16, 1905, 
to Mrs. Sloan without adéquate considération, and for the purpose of 
cheating and defrauding his creditors. It appears from the record 
and is not disputed, but admitted, that most of the property included 
in the writ was at the time the action was brought in the possession 
of the trustée in bankruptcy; and it further appears from the record 
that it is at least doubtful whether the residue of the property men- 
tioned in the writ was not at that time also in its possession. After 
ail. the évidence in the case had been adduced the counsel for Mrs. 
Sloan submitted a motion that the jury be directed to return a verdict 
for the défendant ; one of the grounds on which the motion was based 
being as f ollows : 

"(f) It l8 allégea In the déclaration, flled by the plaintiff In sald action, that 
'plalntlfC has made demand of défendant for the delivery of sald goods and 
merchandise, but défendant has neglected and refused and still neglects and 
refuses to dellver possession thereof to the plaintîSf' ; and It appears by the 
évidence Introduced by the plaintiff that the plaintiff was in possession of 
sald goods and merchandise at and before the date when sald action was 
brought and the writ of replevin was Issued therein; and It also appears, by 
the évidence Introduced by the plaintiff that, at the time sald action was 
brought and the writ of replevin was issued therein, the défendant was not In 
possession of sald goods and merchandise ; and it further appears by the évi- 
dence introduced by the plaintiff that ail of said goods and merchandise hâve 
heretofore been sold by the plaintiff." 

The court overruled the motion and the case having been submitted 
to the jury without argument a verdict was returned in favor of the 
plaintiff. Notwithstanding the fact that the subject of possession was 
thus brought to its attention, the court did not submit to the jury any 
question touching the possession by the plaintiff at the time of the 
comm^encement of the action of the whole or any portion of the prop- 
erty mentioned in the writ and déclaration, or in any manner refer 
to that subject. On the contrary it confined itself to the question of 
•title, and on that point, among other things, charged the jury as f ol- 
lows : 

"If you find the title to the goods in question at the time of the bringing 
of this suit was m the Merchants Savings & Trust Company, the Trustée of 
Henry Weinstock, it is your duty to flnd in favor of the plaintiff In the case." 

This portion of the charge is the subject of the third aasignment of 
«rror. The assumed exclusiveness of the question of title was ac- 
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centuated in other portions of the charge, among whîch are the fol- 
lowing : 

"It Is an action of replevln ; and, In the shape in whieh thls action is, it ré- 
solves itself into the question of the title of the goods in question. • • • 
If you flnd the title to those goods Is in Sophia Sloan, the défendant, It 13 
your duty to flnd a rerdict In her favor. • * * The question for you to 
détermine under the évidence hère is whether the goods, the title to the goods, 
çemainèd in Henry Weinstock for the beneflt of bis creditors, or whether the 
title to those goods was vested in Sophia Sloan. * • * If you find that 
this purchase was in good faith for a présent fair considération, return a 
verdict in favor of thig défendant, Sophia Sloan. If you find it was not, that 
the title to thèse goods was In the bankrupt, you wUl flnd a verdict in favor 
of the plaintifC in thls case." 

The relevancy or materiality of the question of possession was whol- 
ly ignored. We think there was réversible error in the portion of the 
charge quoted in the third assignment. Certainly, aside from the 
statute of Pennsylvania, No. 61 of the acts of the Session of 1901 
(P. L. 88), replevin is a possessory action brought by the plaintiff for 
the recovery by him of the possession of personal property. It is true 
that the question of title may be litigated in the action, if properly 
brought, but the action cannot properly be brought by one who is al- 
ready in possession of the property mentioned in the writ and décla- 
ration. Nor do we find anything in the state statute referred to which 
either requires or will permit an action of replevin to be brought by 
one who is already in possession. Section 1 provides for a replevin 
bond, with condition as follows: 

"If the plaintiff or plalntiffs fail to malntaln thelr title to such goods or 
chattels, he or they shall pay to the party thereunto entltled the value of sald 
goods and chattels, and ail légal costs, fées and damages, which the défendant 
or other persons, to whom such goods or chattels so replevied belong, may sus- 
tain by reason of the issuance of such writ of replevln." 

Section 3 of the act provides as fol'ows : 

"If any other pcrson than the défendant named in the writ be found in 
possession of the goods and chattels he shall be duly served with the writ, and 
his name added as a party défendant to the cause. The writ shall command 
the sherifl to serve the party in possession as well as the défendant named." 

The statute requires the writ to be served on the party in possession, 
and the idea that the writ shall be served on the person who sues it 
out is absurd. There is nothing in the statute to countenance the no- 
tion that the action will lie for the recovery of property of which the 
person suing is already in possession. Hence, the question of title to 
the property replevied can legitimately arise in an action of replevin 
only when brought by one out of possession ; for, if the plaintiff be in 
possession, the action cannot be sustained at ail. It follows as a corol- 
lary from what has been said that section 1 of the state statute in 
providing for the exécution and filing of a replevin bond does not 
exact, authorize or countenance the giving of such bond in any case 
in which the plaintiff is in possession of the property for which he 
mistakenly brings his action. A bond required under such circum- 
stances is exacted without légal authority and is a nullity. The judg- 
ment below must be reversed, with costs, and a venire facias de novo 
awarded ; and it is so ordered. 
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CHRISTT V. SCHWARTZCHILD & SULZBBRGER CX). 

(Carcult Court of Appeals, Seventh Circuit. February 7, 1908. Rehearing 

Denied May 6, 1908.) 

No. 1,407. 

APPEAL AHD EEBOR— RbVIEW— INSUFFICIENCY OF RECORD. 

To authorize the reversai of a judgment error must olearly appear, and, 
where, on the trial of an action by a servant against the master to re- 
cover for a personal Injury, the plalntiff as a wltness was permltted to 
"Indlcate" his position at the time of the injury by signa and gestures 
whlch do not appear in the record, but whieh may hâve been Important 
or even vital upon the Issue of contributory négligence, the action of the 
trial court in dlrecting a verdict for the défendant cannot be reviewed. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, 5§ 2911-2915.] 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This Is an action to recover damages for an injury to plalntiff in error 
caused by the falling of an elevator In the paeking house of défendant In er- 
ror. The trial court sustained a motion to direct a verdict for défendant, and 
the record is brought hère for revIew by writ of error. 

The ground of llability asserted Is that défendant did not provide a safe 
working place or safe appllances, aad that the elevator operator was incompé- 
tent, and kno'CTTi to be so by the master, and was not properly instructed in 
his dnties. The casualty Itself was the catching of the plalntift In the colis 
of the elevator cables, caused by their being suddenly straightened out by the 
falling of the car. Plalntiff was a rigger, working at machlnery holstlng, and 
was the elevator cable man, the rope man, whose duty was to put cables on 
drums, mend cables, test and repair elevator signais, hoist machlnery, etc. 
He was not a mlUwrlght, and had nothing to do with repairing the elevator 
machlnery. The elevator Is the Barth electrlc freight lift, supported by two 
three-quarter Ineh steel cables running over a drum, and two other like 
eounter balance cables. It had been under repalr two weeks. Two safety 
devlces, known as the "guide grips" or "safety clutch" and the "slack-caWe 
device," serve to stop the car or eut ofC the power when required. The safety 
clutch or guidte grips consist of castings, eccentric in form, called "dogs," a 
spring and levers under the car, etc. When the device is in working order 
and the descent of the car is arrested by the grips, they will not let go until 
properly released, but at the tIme of the accident they held for a time and 
then suddenly and unexpectedly let go. The car dropped and the injury fol- 
lowed. The slack-eable device served to automatically disconnect the electrie 
motor and the spool or drum on whlch the elevator cables were wound, and 
when in working order was held In proper position by the vertical cables 
hanging from the drum and supportlng the weight of the elevator. If for 
any cause thèse cables became slack, as by stopplng the elevator by the guide 
grlpe wlthout stopplng the cable drum, the slacli-cable mechanism would fall 
to the floor, and by its weight tum an arm or lever so as to disconnect motor 
and drum, and thus prevent further unwinding. The çlevator operator knew 
how to start and stop the car. His prior work was yardlng eattle. Four days 
before the accident he was put on the elevator, spending a day, as one wlt- 
ness says, and three hours, as he says, learning to work It. At the time of the 
accident, the millwrlghts were trying to repair the elevator. Manhoff and 
Schmidt were the millwrlghts. They had been experimenting with the safety 
clutch for some time, but could not get It to work properly, and Manhoff went 
to the elevator shanty, above the upper floor, to examine the machlnery there. 

When Manhoff reached the elevator shanty, he found the slack-cable device 
out of order. He took it to the shop, had some bent parts straightened, brought 
it back, and replaced it. He dld not properly tighten the set screws holding the 
arm whlch turned off the power, as every time the car stopped whlle descend- 

160 F.— 42 
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ing, f rom the Imperfect action of the safety clutch, It was necessary to take up 
the slaclî cable by havlng the operator turn the handle In the car. The slack- 
cable device does not appear to hâve worked at ail after Manhoff replaced ît, 
and for some reason which does not appear he dld not adjust it at the tlme 
ît was replaced by hlm. Such was the situation immedlately before the ac- 
cident. The elevator was not being used for work, but only for experlment- 
ing with the repairs. The safety dogs under the car were stopping it every 
few feet on its down trlp, and then lettlng go. The slack-cable device was 
not working, and the loose cables were being taken up under ManhofC's orders 
by turning the wheel In the car for an upward movement. 

Manhoff retumed to the motor shanty, continuing his efforts to get the 
elevator machJnery In proper condition. Seeing plaintifC comlng from anoth- 
er part of the building, he ealled hlm to see If the cables were of the same 
length. Plalntiff examlned them and pronounced them ail rlght He knew 
that repairs were being made, and that he was ealled because there was 
something wrong with the machlnery. Findlng there was nothlng wrong wlth 
the cables, ManhofC ordered the elevator down, and plaintlfE Instead of golng 
on about his own work, staid by. The car descended a few feet, and the same 
thing happened as so often before. The safety dbgs gripped the guide, stop- 
ped the car, and the slack-cable device fell to the floor, but falled to discon- 
nect the motor and drum. The drum kept turning and the cables unwound. 
The operator dld not turn off the power wlth the car wheel, but allowed the 
cables to unwind until Manhoff shouted down to hlm to shut ofC the power, which 
he dld. By thls time the cables had unwound about 15 feet, and lay eoiled and 
twlsted on the floor in front of the drum at the slde of the motor llke a 
huge snake. As soon as the drum stopped, Manhoff threw out the switch and 
eut off the electric current from the motor. He and the plaintifC then started 
to straighten out the cables so as to rewind them on the drum. Manhoff 
«tood at one end of the drum and plalntiff near the other end, }n front of and 
about a foot from it, and at the slde of the motor. Manhoff asked what was 
the matter with the clutch or brake, which Is a device holding the drum fast. 
and preventing it from being tumed back. As they were preparing to rewind 
the cable, it was necessary to release thls device. Plalntiff stooped over to- 
wards the drum and just as he dld so the safety clutch under the car let go, 
the elevator fell, the cables straightened out with great force, catching plaln- 
tiff by the legs, breaking both of them, and causing a permanent Injury through 
conséquent atrophy of the muscles of the right leg. 

It does not appear iust how the cables caught the plalntiff, or whether he 
was standing wlthin their colis. He says they unwound around him, in 
around him and alongside of him, and that he dld not change bis position at 
any time before the accident. "Before the car fell there was no cable around 
me or in front of me." "It was right alongside of me, the right slde as I 
was facing the drum." He further testifled that he assisted Manhoff to 
straighten out the cables, so far as to get his hands on them and pull them. 
After he was caught In the cables he says; "My feet were in thls shape 
[Indlcatlng] and my head was llke that [indicating]. I should judge my feet 
were two feet or so above the floor. I was laying on my slde llke that [in- 
dicating]." By reason of thls inexcusable fault of permitting a witness to 
"Indicate" somettiing which canuot posslbly be preserved in the record, It Is 
impossible to get any clear notion of just how the accident really happened. 
Manhoff says that plalntiff had gotten up on the base of the drum, about six 
inehes above the floor, looklng at the brakes, when the car fell, and that there 
was no cable where he was standing, right near him, and that he himself was 
standing wlthin two inehes of the cable as it lay on the floor. Plalntiff fur- 
ther testifled that the cable was colled up in the shape of the letter U. 

The trial court directed a verdict for the défendant on the ground that 
plalntiff was a volunteer, that the only négligence for which the master could 
be charged was that of a fellow servant, and that plalntiff was guilty of con- 
trlbutory négligence. 

Simon Kruse, for plaintiff in error. 
John D. Black, for défendant in error. 
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Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). The 
work being done at the time of the accident was repairing. The 
clevator was not in use, except to experiment with the repairs. Plain- 
tiff was called by the millwright to learn if the cables were properly 
placed on the drum. Having completed this, his duty ceased, and his 
staying to assist further was repair work, and made him a fellow 
servant with the millwright, assuming the risks of that service. Reed 
V. Moore & McFerrin, 153 Fed. 358, 82 C. C. A. 434. If the elevator 
operator had been incompétent for want of instructions or other cause 
known to the employer, and his négligence had caused the injury, 
plaintiflf would not hâve assumed that risk; but he was instructed, 
and, so far as appears, compétent to run an elevator when in repair, 
and his failure to prevent the unwinding of the cables was the reraote 
cause, the proximate cause being the defective clutch in process of 
repair. 

The condition in which the record cornes to us makes it also nec- 
essary to hold the plaintiff chargeable with contributory négligence. 
Plaintiflf was permitted to "indicate" and "illugtrate" his testimony by 
signs and gestures which are not explained, but which were entirely 
intelligible to the trial court. It thus happens that important, per- 
haps vital, évidence is not before us. If this évidence were hère, it 
might be clear from the way plaintiflf was caught in the cables that 
he carelessly placed himself in a dangerous position. To authorize 
reversai error must clearly appear. The trial court, with ail the évi- 
dence before it, directed a verdict for défendant. Some of the évi- 
dence being omitted we cannot say this was error. Consolidated 
Stone Co. v. Summit, 152 Ind. 297, 53 N. E. 235. Although the bill 
of exceptions is certified to contain ail the évidence oflfered, heard or 
taken at the trial, yet the omission of matters apparent on its face, 
which might hâve been controlling of the décision below, must lead 
to aflfirmance of the judgment. 

The judgment is aflfîrmed. 



THE RESOLUTB. 
(Circuit Court of Appeals, Second Circuit. March 10, 1908.) 

No. 190. 

TOWAGE— STBANDING OF TOW— LIA.BILITY OF TXJG. 

A flndlng afflrmed that a tug was llable for damages resultlng from the 
strandlng of a barge which she was towing from anchorage lu New Haven 
Harbor, and that the évidence did not sustain the défense that the barge 
Btruck an unlinown obstruction on the anchorage grounds, but rather 
indleated that through an error of the master the tug and tow were out- 
slde the dredged basin used as the anchorage grounds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Towage, |§ 11^20.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
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This cause cornes hère upon appeal from a decree holding the tug 
liable for damages resulting from the stranding of a barge which she 
was towing from anchorage out of New Haven harbor. 

For opinion below, see 149 Fed. 1005. 

Robinson, Biddle & Benedict (W. S. Montgomery and Roderick 
Terry, Jr., of counsel), for appellant. 
James K. Macklin and La Roy S. Gove, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Upon the whole case, despite some 
strong testimony adduced by the claimant, we are incHned to affirm the 
District Judge. No report was made at the time of the alleged "un- 
known obstruction on the anchorage ground," and no effort was made 
to take ranges and détermine the exact location, although the barge 
was stranded for a considérable time. Thèse circumstances cast some 
measure of doubt on the testimony of those who two years subsequently 
undertake, from their unaided memory, to locate the stranding on the 
anchorage ground. The testimony as to location is conflicting, but 
we are inclined to take the one first marked by the witness Collier — 
near the south corner of the anchorage ground. If it be so taken, 
there is a suggestion in the évidence of the master of the tug which 
niay sufficiently account for the stranding. The tow was anchored in 
the northerly part of the anchorage grounds. The tug, after she got 
under way, proceeded down towards the southerly end of anchorage 
intending to procced thence in the main channel. The stranding oc- 
curred before she had reached this southerly end. The chart shows 
that the anchorage basin is not a parallelogram ; it runs alongside the 
channel for a considérable distance with a uniform width of nearly 
an eighth of a mile, but to the south its inshore boundary runs at an 
angle, so that for a considérable distance the dredged basin grows 
gradually narrower till it reaches its southern end on the edge of the 
channel. In conséquence, a vessel which is proceeding 50 or 60 feet 
west of the channel will find itself inshore of the boundary of the basin 
before it has reached the southern end. Now the master of the tug 
apparently did not so understand the situation. He testified that the 
anchorage ground was about 300 or 400 feet wide, and that so far as 
he knew it did not narrow, but "is supposed to be dug ail the same 
width." He might very easily, therefore, hâve supposed he was on 
anchorage ground because he had not yet reached the buoy which 
marked its southerly terminus, when in fact by reason of the graduai 
réduction of the width both tug and tow were actually inshore of the 
dredged basin. 

The decree is affirmed, with interest and costs. 
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NBWHALL V. JORDAN, Collector. 
(Circuit Court of Appeals, Second Circuit. Marcli 10, 1908.) 

No. 142. 

CtJSTOMS DUTIES— l'AYMEXT WlTHOUT PlîOTESÏ— l'-VYMF.NT UNDEE JIlSTAKK Oï 

Law. 

Importers paid an internai revenue tax on tlielr importations under 
a mistalie of law, witliout protest of any kind, written or oral. Held, 
tliat tliey were not entitled to relief. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

For décision below, see 149 Fed. 586. 

Thèse proceedings were brought in behalf of E. Harold Newhall, 
plaintifï in error and plaintiff below, against Edward B. Jordan, 
United States collector of internai revenue for the First district of 
Brooklyn, défendant in error and défendant below. 

John David Lannon, for plaintifï in error. 

William J. Youngs, U. S. Atty., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The défendant, as collector of internai revenue, 
caused to be collected taxes upon two importations of bay rum from 
Porto Rico, which taxes were paid by the plaintifï without protest of 
any kind, written or oral. 

The Circuit Court, foUowing Chesebrough v. United States, 192 
U. S. 253, 24 Sup. et. 362, 48 L- Ed. 432, held this to be a payment 
under a mistake of law for which no relief exists. 149 Fed. 586. 

We are satisfied, after an examination of the authorities, that this 
conclusion is correct. 

The judgment is afïirmed. 



GOOP FORM MFG. CO. v. WHITE. 

(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 141. 

Patents— Validity and Infringement— Necktie. 

Tlie Davies patent. No. 605,947, for a necktie, although of narrow scope 
discloses invention, and is valld ; also held Infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the Circuit Court, entered May 14, 1907, 
dismissing the bill, which was filed for the inf ringement of letters pat- 
ent No. 605,947 granted to Charles W. Davies for an improvement 
in neckties. The opinion below is reported in 153 Fed. 759. 

Baxter Morton, for appellant. 

J. E. Hindon Hyde, for appellee. 

Before COXE, WARD. and NOYES, Circuit Judges. 
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PER CURIAM. A clear and carefui description of the Davies pat- 
ent and of the prior art will be found in the opinion of the Circuit 
Court. This need not be repeated hère. The judge was in doubt up- 
on the question of invention; but, conceding patentability, he was of 
the opinion that the claim should be Hmited to the précise structure 
described and shown. 

The invention is one of minor importance, having for its object the 
improvement in appearance and fit of an article of wearing apparel. It 
belongs generally to that class of inventions which this court consider- 
ed and sustained in Frost Co. v. Cohn, 119 Fed. 505, 56 C. C. A. 185, 
Young v. Wolfe (C. C.) 120 Fed. 956, and Parramore v. Taylor, 114 
Fed. 97, 52 C. C. A. 45. The testimony convinces us that prior to the 
invention of Davies there was serions difficulty in keeping the neck- 
tie in place when a standing collar was used. The tie was apt to 
move laterally and rise on the collar, and when tied tight enough to 
prevent thèse movements the bow was unsymmetrical and presented 
a slovenly appearance generally. That thèse def ects were appreciated, 
and that an earnest effort was made to remedy them for more than 
ten years prior to the patent, is shown by the record. Various expédi- 
ents for anchoring on the collar before and behind were tried, but 
they ail possessed defects from which the Davies method is free. The 
device shown in the patents referred to in the opinion of the Circuit 
Court fell far short of remedying the defects. 

The patent upon which, perhaps, principal reliance is based, was 
granted to Jacob Hirshfeld for an outing belt. The patent describes, 
and the drawings show, an ordinary cloth belt provided with a two- 
part clasp and a sash stitched to the belt about one-third of its length 
by parallel lines of stitches. The belt is intended for use by women 
when engaged in outdoor sports; the sash being tied into a bow knot 
and worn at the back, as shown in the drawings. The spécification 
States that after the bow has been formed the belt may be removed or 
arranged in position without disturbing the knot. Even though this 
structure were reduced to the size of an ordinary necktie, it is mani- 
fest that it could not be used to accomplish the results of the Davie? 
invention, for the reason that it would not prevent either vertical or 
latéral movement. Though belonging to a Hmited field and dealing 
with subordinate improvements, we are of the opinion that the fea- 
tures added by Davies produced an advance in the art which required 
a higher grade of ability than can be attributed to the skill of the call- 
ing. Although it is true that the patentée encountered great difficulty 
in the Patent Office, his claims being rejected over and over again, 
yet we are unable to see that the proceedings there require a construc- 
tion of the claim which will enable the défendant to escape the charge 
of infringement. 

The defendant's tie contaîns every élément of the claim, except that 
the connections are not'elastic, buttonholes hâve been substituted for 
rings, and a différent method of fastening the connection to the inner 
face of the band has been adopted. But thèse are changes not aft"ect- 
ing the essence of the invention, which is found unaltered in the de- 
fendant's device. The complainant's expert, after comparing the de- 
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feiidant's tie with the claim, reached the conclusion, in which we think 
he is correct, that "the claim, taken élément by élément and feature 
by feature, reads squarely upon the defendant's tie." The questions 
involved are not entirely free f rom doubt, but we think the doubt should 
be resolved in favor of the patent. 

It follows that the decree must be reversed, with costs, and the cause 
remanded to the Circuit Court, with instructions to enter the usual de- 
cree for the complainant. 



BELLOWS V. UNITED ELECTRIOAL MFG. CO. et al. 

(Circuit Court of Appeals, Second Circuit. March 10, 1008.) 

No. 163. 

Patents— Validitt and Infeingement— Telegraph Key. 

The Coffe patent, No. 812,183, for an improvement in telegraph keys, 
vvas not antlclpated, and discloses invention of a merltorlous character, 
which entitles the patentée to the beneflt of the doctrine of équivalents. 
Claim 11 also held Infrlnged. Claims 12, 13, 16, 18, 19, 21, 23, 25, 26, 27, 
and 28, ail of which contain as an élément wliat is known as a "flnger 
meehanism," held not Infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree dismissing a bill 
of complaint in a patent infringement suit. The patent involved is 
No. 812,183, issued February 13, 1906, on application filed January 
11, 1904, to William O. Cofife for improvement in telegraph keys. The 
cîaims in controversy are 11, 12, 13, 16, 18, 19, 21, 23, 25, 26, 27, and 28. 

For opinion below, see 153 Fed. 588. 

Lyman Ward (E. L. Thurston, of counsel), for appellant. 
Kerr, Page & Cooper (Parker W. Page and Thomas B. Kerr, of 
counsel), for appellees. 

Maurice P. Davidson (Alfred Yankauer, of counsel), for creditor 

respondents. 

Douglas & Minton, for creditors. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The devices of the patent hâve been 
obscured by a multitudinous number of claims — 28 altogether — ^most 
of them wholly superfluous and the resuit of a long controversy with 
the Patent Office on matters of détail; the inventer presented himself 
originally with 18 claims. The main invention, however, is not difE- 
cult of compréhension, and since the entire prior art is embodied in a 
single patent the case is really a very simple one. 

The original Morse key consisted of a pivoted lever carrying a but- 
ton or finger pièce at one end, and was worked solely by the hand of 
the operator, who, grasping the button with his fingers, oscillated the 
lever into and out of contact with a suitable terminal, thereby sending 
impulses of current over a telegraph line. The Morse code consists 
of what are called "'dashes and dots." A dash is produced by holding 
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the lever in contact to close one circuit for a brief interval ; dots are 
produced by bringing the lever rapidly in and ont of contact to close 
another circuit. It is not necessary to set forth détails. Suffice it to 
say that the muscles and nerves of the operator's arm were subjected 
to great strain during prolonged hours of work, many operators be- 
coming victims of what is known as "telegrapher's paralysis." To 
remedy this, défendant Martin devised a transmitter, which would re- 
lieve the operator of at least a part of this severe strain. That device 
is shown in patent to Martin, No. 732,648, June 30, 1903. A finger 
piece is maintained in a normal position midway between two contact 
stops, and is movable horizontally to right and left. If moved to the 
left and against the contact stop on that side the line is closed, and a 
current allowed to flow as long as such contact continues, thus pro- 
ducing a "dash" as with the ordinary key. If the finger pièce is moved 
to the right into contact with the contact stop on that side it closes the 
circuit of a small electro-magnet. This magnet is provided with a 
pivoted armature ; the tip end of such pivoted armature contacts with 
the tip end of a pivoted pendulum, the two being normally in contact, 
springs and stop-pieces being so arranged as to limit movement and 
restore parts to place. Thèse contacting pivoted structures are in a 
circuit, formed when the key pièce is moved to the right, through 
which circuit go the "dot" impulses. By reason of the fact that as 
soon as this circuit is established the small electro-magnet cornes into 
play, the armature is at once attracted to the magnet. The armature, 
as soon as its movement is stopped by contact with the pôle face of 
the magnet, kicks the pendulum eut of contact with itself, thereby 
breaking the circuit; attraction by the electro-magnet at once ceases 
and a spring retracts the armature. Immediately thereafter, returning 
under spring influence from the point to which it was kicked, the tip 
of the pendulum again contacts with the tip of the armature, circuit 
is restored and the opération is repeated. This action continues auto- 
matically so long as the finger pièce is held to the right-hand contact. 
The resuit is a succession of dot impulses, produced not by the rapid 
and incessant movement of the operator's hand, but the single act of 
pushing the finger pièce to the right. This ingénions little device 
saved an enormous amount of strain; it eliminated much more than 
half of the operator's hand movements. So far as the record shows, 
Martin's device was developed in a barren field ; no work in the same 
direction, even unsuccessful work, by other patentées is disclosed. It 
is conceded on both sides that his patent discloses a hîghly meritorious 
invention. 

Mériterions, however, though it was, it apparently had its defects. 
It was complicated, which added to its cost, and, it may be, impaired its 
reliability. From the above description it is évident that an electro- 
magnet or magnetic engine is an essential élément of the instrument, 
and it was désirable to simplify it by eliminating that élément, thus 
making it a motorless, nonelectrical, or, as complainant expresses it, 
a self-contained, instrument. The spécification of the patent in suit 
says: 

"The meehanisms heretofore used for effecting this resuit hâve comprised 
electro-magnets, batteries, swltches, adjustable springs, and other features 
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inakmg a complex and expensive apparatus and one requiring continuai ad- 
j'ustment as the battery runs down. The object of [my] invention is to pro- 
vide a mechanism to accomplish the same resuit whlle dolng away wlth the 
electro-magnets and batteries, the construction being at once simple, cheap, 
durable, and not liable to get out of order." 

We do not find it necessary to describe the détails of Coffe's struc- 
ture. It includes in combination : ( 1) A vibrator which is of such 
character that it has the inhérent capacity for continued vibration when 
once its vibration is initiated, and (2) a lever capable of being controlled 
by an operator and having the threefold function (a) of imparting to 
the vibrator the energy for initiating its vibration, (b) of moving said 
vibrator to and holding it in an idle position in which it cannot vibrate, 
and (c) of releasing it so as to permit it to vibrate effectively. The 
vibrator of the prior Martin patent is an electro-magnetic vibrator, and 
is controlled electrically by the magnet. The vibrator of the Coflfe 
patent is a mechanical vibrator, and is controlled mechanically by the 
lever. So far as the record shows Cofïe was the first to substitute this 
mechanical control for the magnetic control, no work in the same direc- 
tion, even unsuccessful work, by other patentées is disclosed. Coffe's 
is the first self-contained instrument of this class, where the vibrator 
is controlled mechanically without the use of an electro-magnet or 
other subsidiary motor. Martin has testified at great length as to his 
experiments and productions in the field of telegraph-key mechanism, 
but we find his testimony unpersuasive to any conclusion adverse to 
Coffe. Wherever Martin's testimony is supported by sketches, or ex- 
périmental models, or the statements of other witnesses he seems to 
hâve been working along the lines of his first device with a subsidiary 
motor as an élément — electro-magnet, clockwork or small calorie en- 
gine. In our opinion the device of the patent in suit is a meritorious 
invention, and the patentée is entitled to the benefit of the doctrine of 
équivalents. 

Besides the combination of vibrator and lever above set forth the 
patent discloses varions other parts, the détails of which need not be 
set forth. Ail the claims in controversy, except No. 11, include as an 
élément what is known as the "finger mechanism" ; we find in defend- 
ant's device such a departure from that mechanism as precludes us 
from holding those claims to be infringed. It will be necessary there- 
fore to discuss claim 11 only, which reads as follows: 

"11. In a telegraph transmitter, In combination, a vibrator adapted to mak(> 
and break an electrieal circuit, a key-lever for controlling the opération of said 
vibrator, and an independent circuit controller carried by said lever." ' 

The "independent circuit-controller carried by said lever" is the 
contact point through which circuit is closed when the finger pièce is 
moved to effect a "dash" impulse. We do not find in the record of 
proceedings in the Patent Office anything which would require a con- 
struction of this claim other than such as would be put upon its very 
plain language read in connection with the description of invention 
set forth in the spécifications. 

It is contended by the défendants that it is so broad as to cover the 
device of the prior Martin patent, but we think such contention is whol- 
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ly unfounded. The very object of the invention was to avoid control 
of the vibrator by the use of electro-magnets and batteries and to sub- 
stitute therefor a purely mechanical control by the lever itself. To 
interpret the words "a key-lever for controUing the opération of the 
vibrator" so broadly as to cover "an electro-magnèt for controlling 
the opération of the vibrator," wrould be to strain their meaning far 
beyond what they were used to express. The complainant's "particular 
embodiment" of the invention described in the spécification discloses a 
vibrator which consists of a pendulum hanging vertically from a stand- 
ard. When released from control by the lever it swings to and fro, 
as pendulums do, bringing a leaf spring at its lower end into and out 
of engagement with a contact point. When the spring is in engage- 
ment with svich point a circuit is established through which impulses 
are sent, and, since contact is being made and broken quickly through 
the swing of the pendulum, thèse impulses are the short ones known as 
"dots." When enough dots hâve been sent, the operator ceases to hold 
the finger to the right, and a spring returns the lever to normal posi- 
tion; that is, with its end pressed sideways against the pendulum hold- 
ing the latter at rest with its contacting leaf spring engaged with a 
dead stop-piece opposite to the contact point with which the spring 
made and broke connection when in motion. The act of thus moving 
the pendulum to one side with its depending spring pressing against 
the stop-piece imparts a tendency to begin vibration (under impulse of 
the spring) as soon as the lever is moved out of normal position. At 
the finger end of the lever there is a contact point, so arranged that 
when the operator rnoves the finger pièce, it engages with another con- 
tact point establishing a circuit, indépendant of the circuit through 
which "dot" impulses are sent by the oscillating pendulum. This inde- 
pendent circuit carries the "dash" impulses, and the contact point in 
the finger pièce controls it. In normal position both circuits are open. 
In defendant's apparatus the vibrator is hung horizontally instead of 
vertically. It is, mechanically speaking, a rééd. The lever is eut off 
a short distance beyond the pivot and is prolonged with a short length 
of flexible blade spring, beyond which extends a rod with an adjustable 
weight. When the lever moving up to and against a stop-piece is 
suddenly stopped, the weighted rod beyond the blade spring vibrâtes 
as a pendulum does ; such a reed is a well-known mechanical équivalent 
of the pendulum. When set in motion by the movement of the lever, 
the horizontal oscillations of the weighted rod bring a leaf spring at 
its side into and out of engagement with a contact point. When the 
âpring is in engagement with such point a circuit is established through 
which impulses are sent, and, since contact is being made and broken 
quickly through the oscillations of the weighted rod, thèse impulses 
are the short ones known as dots. When enough of them hâve been 
sent, the operator ceases to hold the finger end of the lever to the right 
and a spring returns the lever to normal, which is a position so far 
from the contact point that the leaf spring can no longer make circuit, 
and the lever being at rest vibration soon ceases. It is the movement 
of the lever in one direction which imparts vibration through its being 
driven against a stop-piece, while the return of the lever puts the vi- 
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brator out of action. The opération of the vibrator is controlled by the 
key-lever and in substantially the same way as in the patent. At the 
finger end of the lever there is a contact point so arranged that when 
the operator moves the finger pièce it engages with another contact 
point establishing a circuit independent of the circuit through which 
dot impulses are sent by the oscillating rééd. This independent circuit 
carries the dash impulses, and the contact device on the finger pièce 
controls it. There are différences in the structure of the finger end of 
the lever. The defendant's device includes a supplementary key-lever 
mounted on the main key-lever and having a very slight play; but, 
construing this claim as we do, we regard such différences as imma- 
terial détails. Both combinations accomplish the same results in sub- 
stantially the same way and by the use of well-known mechanical équiv- 
alents. Infringement of claim 11 is proved, but since the appellant bas 
failed as to the other claims there can be no costs of this appeal. 

Decree reversed and cause remanded, with instructions to decree in 
conformity with this opinion, but without costs. 



MARTIN V. WALL. 

(Circuit Court of Appeals, Second Circuit March 10, 1908.) 

No. 162. 

Patents— Infringement— Telegeaph Tbansmittee. 

The Martin patent, No. 767,303, for a telegraph transmuter, held In- 
fringed as to claims 1 and 2. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree for injunction ana 
accounting in a suit on patent 767,303 granted August 9, 1904 (ap- 
plication filed May 7, 1904), to Horace G. Martin for a telegraph 
transmitter, or key. 

For opinion below, see 153 Fed. 589. 

Lyman Ward (E. L. Thurston of counsel), for appellant. 
Kerr, Page & Cooper (T. B. Kerr and Parker W. Page, of counsel), 
for appellee. 

Before I.ACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The parties are practically the same 
as in the suit of Bellows v. United Electrical Mfg. Co. and Martin (160 
Fed. 663), opinion in which is filed at this session, Wall being a 
seller of instruments made by the Mecograph Company under which 
name Bellows does business. 

The keys complained of are made under the Cofïe patent which we 
sustained in the other suit, and are covered by claim 11 therein consid- 
ered, but in détails of structure on the finger side of the lever they dif- 
fer from the mechanism shown in that patent and covered by several 
of its claims. They more closely resemble the device of the patent 
in this suit. The Coflfe patent has a lever movable in one direction 



668 160 FEDERAL REPORTEE. 

only for dot impulses and a supplemental key lever for sending dashes 
to line. Complainants' patent in suit has a key lever itself movable 
in one direction for dots and in the other for dashes. The improve- 
ment is a small one, but we think exhibits patentable invention, and in- 
fringement seems to be clear. The Coffe patent, as we hâve found, 
antedates Martin's earliest date, but that circumstance is not material, 
since the particular improvement now under considération is not 
shown in it. Complainant admitted on cross-examination that, when 
he "commenced to manufacture and sell his vibroplex instrument" 
and "when he filed his application" he was aware that instruments 
like those now complained of were being manufactured and sold. De- 
fendant put in no évidence, and we do not know how long after the 
filing of application for Coiïe's patent it was when the latter produced 
his instruments with the improvement not covered by that patent. 
On the proof as it stands (it is in that respect substantially the same 
in both cases), we are not satisfied that Martin antedated Coffe as to 
the main invention, but we are of the opinion that Martin conceived 
the particular instrument shown in the patent in suit, and reduced 
it to practice before he began to manufacture it for sale. 

The opinion of the Circuit Court is affirmed as to claims 1 and 2, 
with costs. Claim 3 seems to hâve been included in the decree by 
inadvertence resulting from an error of printing in the officiai copy 
of the patent, the last line of claim 2 and the first line of claim 3 hav- 
ing been omitted. No charge of infringement of the third claim was 
ever pressed. Under thèse circumstances, costs should not be with- 
held. 



EMPIRE CEEAM SEPAEATOR CO. et al. v. SEARS, ROEBUCK & 00. 

No. 221. 

(Circuit Court of Appeals, Second Circuit. Aprll 4, 1908.) 

Patents— Infeingement—Ckeam SKrARATOBS. 

The Andersson patent, No. 555,89.3, (or an Improvement in centrlfugal 
cream separators, wtiicli consists essentlally In tlie use of an eccentrically 
plerced retable plug through whicli the cream flows after Iwing separated 
from the mllk, was not anticipated, and discloses Invention, but Is restrict- 
ed by the prlor art within very narrow limits. As so construed held in- 
fringed by one device used by défendant, but not by others. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the Circuit Court entered December 
3, 1907, holding valid and infringed both claims of letters patent No. 
535,893 granted March 3, 1896, to Gustaf M. Andersson for improve- 
ments in centrifugal cream sépara ting apparatus. The opinion below 
is reported in 157 Fed. 238. 

Frank T. Brown, Francis A. Hopkins, and Andrew Foulds, Jr., 
for appellant. 
William Houston Kenyon, for appellees. 

Before LACOMBE, COXE, and NOYÉS, Circuit Judges. 
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COXE, Circuit Judge. The Andersson patent, relates to a ininor 
and subsidiary part of an exceedingly ingénions and use fui machine, 
viz: an eccentrically pierced rotable plug, through which the cream 
flows after being separated from the milk by the action of a cen- 
trifugal separator. The patentée states that the object of the inven- 
tion is to provide a délicate adjustment of the fluid outlet from the 
separating drum, so as to secure thick or thin cream at the will of 
the operator, the thin cream being nearest the periphery of the re- 
volving drum and the rich cream at the center. 

The spécifications says: 

"The outlet for the lighter fluid Is an adjustable plug a, rotatively mounted 
In an opening In the upper wall of the main separating ehamber of the drum 
and preferably screw-threaded exterlorly. This outlet-plug Is pierced eccen- 
trically, so that when thIs outlet-plug is turned the orifice will be moved to- 
ward or from the axis of the separating drum. • » » The outlet-plug a 
is located at a distance from the axis of the drum corresponding very nearly 
wlth the radius of the inner wall of the fluid withln the drum during the 
opération of the drum. The Intense centrifugal force resulting from the 
rapid révolution of the drum causes the séparation of the particles of the 
fluid and a rearrangement of the particles accordlng to thelr spécifie gravlty, 
the heavier partiales arranging themselves near the periphery of the drum 
and the lighter particles arranging themselves nearest the axis of the drum. 
Now the position of the outlet a' for the lighter particles détermines the den- 
slty of the lighter fluid that passes ont through sueh outlet a', for the reason 
that the outlet for the heavier fluids is flxed, and the relative positions of 
thèse two outlets détermine through the equlUbrium of the fluids the denslty 
of the fluid which will flow out through the outlet a'. As the fluid supplied 
to the separating-drum Is not always of the same conslstency, It becomes 
necessary at varions times to sllghtly adjust the outlet a', even when the de- 
vice is always used upon the same character of materlal, as well as to Initially 
dellcately adjust the outlet." * 

The daims are as follows: 

"1. In a centrifugal separator, the cohibinatlon wlth the separator-drum of 
an eecentrlcally-pierced rotable plug fltted In the walls of a separating-cham- 
ber of sald drum and so arrangea that the rotation of sald plug adjusts the 
distance from the axis of the drum to sald eccentric opening, substantially as 
set forth. 

"2. In a centrifugal separator, the combinatlon wlth the separator-drum of 
the rotable screw-plug a, having the eccentric orifice a' formed therein and fit- 
ted in the walls of a separatlng-chamber of sald drmn, substantially as set 
forth." 

The only distinction between the claims from a légal point of view 
is that the second claim is limited to a screw-plug. In short, the 
entire controversy relates to a rotable plug, but little larger in diameter 
than an ordinary lead pencil, with a hole through it between the axis 
and periphery. 

The main défense relied on is that, if Andersson has made any in- 
vention at ail, it must, in view of the prior art, be restricted within 
the exceedingly narrow limits permitted a simple improvement in a 
well known art. 

Williams in his patent No. 500,787 of July 4, 1893, shows a cen- 
trifugal creamer with a vertical tube attached to the separator bowl 
and so located that it comes just where the cream wall and milk wall 
meet, the thickness of the cream being varied by means of a screw 
threaded nozzle in the end of the tube. The Williams application 
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was filed May 12, 1892. That such a patent may be considered, 
though issued after the application of the patent in controversy, is 
decided in Drewson v. Hartje Co., 131 Fed. 734, 65 C. C. A. 548. 
A prior patent to Petersen and Nielsen is for the delivery of différent 
grades of cream from the separator by means of a discharge pipe 
adjusted forward or back, to regulate the discharge of cream. Bergh, 
in 1887 (No. 14,120), provided his separating machine with one or 
more smair pipes screwed into the neclj and thus rendered adjustable 
therein. The Malmros machine has a concentrically pierced radial 
screw-plug capable of being screwed in or ont to tap the thick or 
thin cream, respectively. This is the principle upon which the plug 
of the De Laval Company opérâtes. They employ a rotable plug with 
a hole through the center, located in the vertical wall of the neck 
of the separating-chamber, with its axis radial to the axis of the 
chamber so that it may be screwed to take the thick or thin cream as 
desired. The De Laval Company has also used a solid plug which is 
located as is the one last mentioned, but so arranged that its inner 
end projects into a vertical passage through which the cream passes, 
the flow being regulated by the extent of the obstruction of the pas- 
sage by the plug. Ail of thèse and similar constructions, showing 
inconsequential changes and variations, were described in patents and 
publications or were in actual use prior to the Andersson's applica- 
tion. Though none of them anticipâtes, the field of invention is con- 
fined within exceedingly narrow limits. 

Indeed, the persistency with which the défendant clings to the 
vertical rotable plug furnishes one of the principal reasons which 
leads us to reject the défense of non-patentability. The problem was 
so simple and so many solutions were ofïered by the prior art that it 
would seem that a mechanic of very ordinary skill should hâve found 
a successful solution without adopting the eccentrically pierced rotable 
plug. For instance, a séries of small vertical passages with open- 
ings at the top of the neck might hâve been arranged with a sliding 
or pivoted cover having one opening therein to register with the 
opening of the passage which the operator desired to use, the other 
openings remaining closed. We see no reason, either, why the De 
Laval solid plug inserted radially but with an opening through it at 
right angles to its axis near its end, the plug crossing an oblong ver- 
tical passage to the cream wall with an opening at the top of the 
neck — the opening being less in width than the diameter of the plug — 
could not hâve been made available. In this way when the plug is 
screwed in or out the opening in the plug may be brought into a ver- 
tical position at any desired distance for discharging rich cream or 
otherwise. Again, a vertical plug with a concentric opening through 
it and a pipe at the lower end extending from the concentric opening 
and at right angles thereto to a point near the periphery of the plug, 
might hâve been utilized. 

Thèse suggestions are only made tentatively to illustrate some of 
the methods which even a layman might adopt to facilitate a resuit, 
the importance of which was known to ail, viz. : a discharge opening, 
the intake of which could be varied slightly with référence to the posi- 
tion of the cream. However, we are inclined to give the benefit of 
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the doubt to the patent and are of the opinion that Andersson has made 
a sufficient improvement to entitle him to protection against one who 
uses that improvement. 

As the first plug made by the défendant was a Chinese copy of the 
patented plug, the decree, so far as the "Old Style" plug is concerned, 
was properly granted. As to the other plugs in controversy we are 
of the opinion that a construction broad enough to cover them will 
invalidate the claims. It is unnecessary to go to the lexicographers 
to ascertain the meaning of the word "pierced" for we hâve the paten- 
tee's own définition. The drawings show an opening straight through 
the plug from top to bottom and there can be no doubt that he used 
the word to describe such an opening. He shows no other construction. 
Not only hâve the defendant's plugs "New Style" and "Latest Model," 
no eccentric orifice in the sensé of the patent, they hâve no orifice of 
any kind. The "New Style" plug opérâtes in connection with a 
fixed aperture in the bowl which is opened to a greater or less degree 
by turning the plug which has a deep groove or channel eut therein 
extending across its lower half at right angles to its axis. The "Latest 
Model" is simply the "New Style" with one of the walls of the chan- 
nel eut away. 

An elaborate and ingénions argument is presented by the com- 
plainants to prove that the defendant's groove is the eccentric piercing 
and eccentric orifice of the claims. Such reasoning may convince the 
highly trained mind of the expert but will probably fail to impress 
those who hâve nothing to rely on but plain common sensé. One 
who gives to the words of the claims the obvions meaning intended 
by the patentée, will hesitate long before reaching the conclusion that 
a screw which has one side of its lower half eut away is eccentrically 
pierced, or pierced at ail. If we construe the claim broadly enough 
to cover the defendant's plugs, they will also cover the De Laval and 
other structures of the prior art. The orifice through which the 
cream flows in defendant's machine, is not in the plug but in the neck 
of the bowl. The plug, revolving across the lower end of this pas- 
sage-way, régulâtes the density of the cream by making the opening 
wide or narrow as the operator may désire. Ail of the manufacturers 
of cream separators hâve adopted devices for regulating the density 
of the flow. They accomplish substantially the same resuit in sub- 
stantially the same way. 

The complainant's plug is simple and efficient, and we think, has 
some advantages over the other devices shown. 'The défendant while 
employing, as ail must do, the gênerai features necessary to secure 
proper régulation, does not employ the complainants' improvement. 
In view of the fact that the défendant has made the identical device 
of the patent, and that the decree is gênerai in character, not specify- 
ing the "New Style or Latest Model" as infringing plugs, it would 
seem that the decree as entered is correct, but as the controversy in 
this court has centered around the "New Style" and "Latest Model" 
plugs, there should be a modification of the decree making it clear 
that neither the injunction nor the accounting applies to the plugs 
last mentioned. 



672 160 FEDERAL REPORTER. 

Even if complainant's counsel be correct in the assertion that the 
"Latest Model" is not involved in this appeal, we think it for the in- 
terest of ail concerned that ail doubt regarding it should now be re- 
moved. It is true that strictly speaking thèse questions could more 
properly be considered upon an appeal from a final decree, but there 
is every reason why the parties should not be subjected to the expense 
of futile litigation. 

We think the best disposition to make of the matter is to remand 
the cause to the circuit court with instructions to amend the decree 
by excluding from its provisions the two plugs last mentioned. 

Neither party is entitled to costs in this court. 



GENERAL ELECTRIC CO. v. CORLISS et al. 

(Circuit Court of Appeals, Seconrl Circuit. Marcli 10, 1908.) 

No. 139. 

Patents — Invention— Electeic Motor. 

T*he Eickemeyer patent, No. 677,308, for an altematlng current motor, 
is void for anticipation and lack of invention. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This cause cornes hère upon appeal from a decree for injunction and 
accounting under certain claims of United States patent No. 677,308, 
issued to the executors of Rudolph Eickemeyer, June 25, 1901, for 
an alternating current motor. The patent was granted upon division 
of an application filed July 6, 1894. 

For opinion below, see 154 Fed. 671. 

Clifton V. Edwards and T. F. Sheridan, for appellants. 
Charles Neave and F. P. Fish, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The motor of the patent is an induction 
motor; a quotation from appellee's brief will sufficiently indicate the 
characteristics of that type and make the spécifications, hereafter to 
be quoted, more intelligible: 

"Induction motors are ttiose in wliich tlie colis of the fleld magnets are 
traversed by an alternating current brought from the outside source of supply, 
but the rotatlng armature has absolutely no connection with any outskle 
source of supply. The currents traversing the closed rings or colis on the ar- 
mature and producing the armature magnets are induced there by reason of 
the changlng volume and direction of the magnetism produced by the fleld 
colis. There are no brushes and commutators such as are used with the di- 
rect current motor, and therefore there is at hand no such deflnite means of 
causlng the armature currents to flow In the direction and at the places and 
times necessary for producing such magnetism in the armature as will start 
the motor and cause continuous rotation." 

As complainant's expert expresses it: 

"Tlie constructor has no way of controlling thèse currents eicept through 
the control of the mtignetic fleld itself, aud to détermine their position, 
strength, and time of reversai he can dépend only upon the production of a 
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correct physlcal structure. Therefore by his structure he détermines his mag- 
netlc fleld, and by îiis magnetic fleld he détermines both his armature cur- 
rents and the reaction between thèse currents and fleld to produce motion," 

In motors of this type the theory of rotation of the armature is this : 
On the field there is a succession of magnets and on the armature a 
like succession of them — each magnet being produced by a flow of cur- 
rent through a coil or ring which surrounds the iron which constf- 
tutes such magnet. When the current flows one way the magnet be- 
comes a north pôle, when it flows the other way, it becomes a south 
pôle, and, since with an alternating current the direction of the cur- 
rent is constantly and rapidly changing, the polarity of the iron around 
which it flows (which for convenience we will call the tooth, although 
the tooth does not necessarily physically project) is changing polarity 
in like manner. Continuons movement of rotation— we refer again 
to complainant's brief — is produced by the arrangement of thèse two 
séries of magnets. If we hâve a straight bar magnet pivoted at its 
middle point so that it may rotate, and if its north pôle is brought 
near the south pôle of a magnet, stationary as are the magnets of the 
field, such north pôle will rotate until it cornes as near as it can — that 
is, opposite — the south pôle of the stationary magnet, and then it would 
stop, for it has moved as near to the attracting pôle as it can. Eaçh 
single tooth with its corresponding tooth on the opposite side of the 
axis of the armature may be considered such a pivoted straight bar 
magnet. When the north pôle of the rotating bar magnet has come 
opposite the attracting south pôle in the field magnet it would stop, 
as we hâve seen, but if as it drew near such south pôle that pôle were 
moved further along the north pôle would pursue it, and rotation be 
continued. The same effect would be produced by changing in some 
way the pivoted north pôle to a south pôle after it had moved to the 
stationary south pôle and providing another stationary north pôle at a 
location a little further along in the arc of rotation, in which case the sta- 
tionary south pôle would repel the new pivoted south pôle, and the suc- 
ceeding stationary north pôle would attract the moving south pôle; 
and if this last-mentioned south pôle were then again changed to a 
north pôle and another stationary south pôle were created a little 
further along in the arc of rotation, the pivoted north pôle would move 
to it. If this were repeated ail around the arc of movement, the ro- 
tation would be continuons. Although this theory may be thus simply 
stated it is apparently no easy matter so to arrange ail parts that the 
changes of polarity are effected at the necessary moment of time and 
with the moving parts in such relation to the stationary parts that 
rotation may be continuons. 

For simplicity of description we hâve spoken of the magnets of the 
armature as teeth of iron surrounded by a conducting coil or ring, but 
it is understood that each coil or ring itself when current is induced 
in it acts like a magnet and changes polarity with every change of di- 
rection of the induced current. In the art of effecting continuous ro- 
tation by changing polarity of the magnet through changes of current 
direction, a difficulty presented itself, and it is to the overcoming of 
such difficulty that the device of the patent is directed. Whether we 
speak of teeth or whether we speak of coils it will happen in a device 
leOF.—iS 
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where ail the pôles grouped around the arc of rotation are symmetri- 
cal that "dead points" will be developed; momentum might keep the 
motor going, but they would hâve a locking or checking action which 
it is désirable to eliminate. A single tooth when exactly opposite an- 
other tooth of like polarity would be repelled, but whether that re- 
pulsion would tend to rotate it forward or backward would dépend 
upon what were at the précise moment of time the mutual relations of 
ail other teeth (or groups of teeth) and the field magnets opposite to 
which. they were located. So with the armature coils. One of them 
having been repelled from one of the field magnets may come into 
the sphère of influence of the next magnet, which acts in the same 
way that the first magnet did and tends to repel the coil and to prevent 
it from moving further. In other words, it is caught between the 
two magnets and locked in position. It is unnecessary to go at any 
further length into the détails of what takes place, or may take place. 
It is safe to assume that this opinion will not be read by any one who 
is not àlready more familiar with the obscure and invisible movements 
of electric and magnetic currents than this court is, despite the ex- 
haustive and able briefs and arguments which hâve been submitted; 
it is sufficient to indicate that we understand that there is a double 
locking action to be overcome, and that, in motors of this type it can 
be overcome only by structural arrangements, not by brushes or com- 
mutators. Another excerpt from complainant's brief says : 

"If we assume the fleld magnets are Increased in number so that they fill 
the entire circiimference, and if we assume there are mounted on the axis of 
the armature the same number of armature coils that there are field magnets, 
It will be seen that in accordance with the locking action which we hâve de- 
scribed with référence to one armature coil, ail of such coils will corne into 
locking position at the same time, each coil standing at a position interme- 
diate between each of the nearest two fleld magnets." 

It appears that the same effect is produced when each iron tooth 
of the armature is exactly opposite an iron tooth of the field. If each 
two of such opposed teeth are of the same polarity ail would be repelled, 
if each were of opposite polarity, ail would be attracted at the same 
time and the tendency would be to lock the machine. It further ap- 
pears that it makes no différence whether the pôles of the field are 
exactly equal in number to the teeth or coils of the armature ; a sym- 
metrical relation may be as readily established when there are two, 
or three, or more teeth or coils to be positioned relatively to each mag- 
net pôle. 

Complainant thus summarizes the device of the patent: 

"Mr. Eickemeyer, In order to prevent the locking action we hâve described, 
provided armature coils of such a number, and so spaced with référence to the 
field magnets, that not ail of them could be in a locking position at the same 
time, so that the armature as a whole, whatever might be its position, is just 
as free to move as when It Is in any other position." 

Referring to the spécifications, we find the patentee's method of 
avoiding or overcoming the locking tendency above described. "The 
armatures of the motors embody iron cores with tightly-inserted longi- 
tudinal copper conductors and copper heads and are novel in that said 
parts are so organized and united by soldering as to constitute a sub- 
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stantially intégral solid structure [he means an intégral copper struc- 
ture imbedded in an intégral iron core], and afford the desired num- 
ber of closed circuits which are traversed by currents induced by the 
rotation of the armature through and by the alternations of the mag- 
netic field." This solid intégral armature structure is known as a "squir- 
rel-cage" and the présent controversy is in no way concerned with that 
feature of the patent; it is electrically and magnetically the équiva- 
lent of wire conductors wound on an armature between peripheral 
iron teeth. "In armatures of this type the longitudinal conductors are 
angularly arranged and in one or more concentric rows, so disposed 
in the iron core as to separate parts of it into sections divided sub- 
stantially on radial lines extending from the periphery inwardly; al- 
so in having the field-poles and the longitudinal conductors unsym- 
metrical with relation to each other, so that no two magnet pôles can 
ever hâve a magnetic circuit (through portions of the core) which is 
precisely the same as that of any other two pôles, and also in hav- 
ing the plugs (or longitudinal conductors) and pôles located unsym- 
metrically, so that no two adjacent plugs will occupy the same position 
with relation to their adjacent pôle or pôles as any other two similar 
plugs will occupy with relation to their adjacent pôle or pôles." 

"The armature or induced member B contains certain novel features 
in its construction by which highly effective closed electric circuits 
are afforded, and, when considered with référence to its combination 
with the field described, valuable novelty is involved in the fact that 
the number of the closed circuits in the armature is a number which 
has no numerical relation to the number of field-poles or pole-faces, 
or, in other words, the sixteen field-coils and pole-faces are hère used 
in combination with an armature provided with seventeen conductors. 
For causing the armature pôles to revolve with uniformity as to speed 
and strength the armature conductors should be numerous, and for 
securing the best results, the magnetic résistance of the armature 
should be uniform or equal in ail directions — that is, the armature 
must not hâve any well-defined pole-faces corresponding in number 
to those of the field. It is to be understood that this portion of the 
invention extends to any given number of pole-faces in the field and 
any number of conductors at the periphery of the armature, so long 
as said number of conductors is indivisible by the number of field- 
poles, or has no large common diviser therewith." 

This suit is concerned with only that portion of Eickemeyer's de- 
vice which deals with "the relation which the number of closed circuits 
may bear to the number of field-poles or pole-faces." 

The claims declared upon are as foUows : 

"1. In an alternating-current motor, the combination with a set of field- 
poles, a closed-clrcuit armature having an iron core which, adjacent to its 
periphery, is divided Into sections on substantially radial Unes, said sectlona 
being always located unsymmetrically with référence to the field-poles, sub- 
stantially as described, whereby at no time will any two pairs of co-operat- 
ing rtoles hâve magnetic circuits which -are precisely alike in magnetic con- 
duetivity through adjacent portions of the core. 

"2. In an alternating-current motor, the combination of a set of field-poles, 
and a set of longitudinal plugs In an armature, serving as closed-clrcuit con- 
ductors, said pôles and plug conductors being located unsymmetrically with 
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référence to each, other, and at no time, whether at rest or In motion, havuig 
any two adjacent plugs (on différent radial Unes) occupying the same posi- 
tion wlth relation to the adjacent pôle or pôles, as that oecupled by any other 
two simllar adjacent plugs, wlth relation to their adjacent pôle or pôles, sub- 
stantially as described." 

"9. An alternating-current motor having a toothed Inducing member and a 
toothed induced member the number of teeth In the two members being so re- 
lated to each other as to hâve no common dlvisor greater than one. 

"10. An alternating-current motor having a toothed Inducing member and 
a toothed Induced member the number of teeth of the two members beiug so 
chosen wlth respect to each other that a tooth on one member bears to the 
nearest adjacent tooth on the other member a relation différent from that 
between another tooth on the first member and the nearest adjacent tooth ou 
the other member. 

"11. In an alternating-current motor, the comblnatlon wlth the Inducing 
member, of a squlrrel-cage armature having Its conduetors so located about 
its periphery, as to présent to the polar projections of the inducing member 
différent relations respectively between the conductor, or conduetors, adjacent 
to one polar projection and the conductor, or conduetors, adjacent to the next 
adjacent polar projection. 

"12. In an alternating-current motor, the comblnatlon of Inducing and in- 
duced members, one of which Is provlded wlth polar projections and tlie 
other wlth conduetors whlch form the seat of induced currents, the conduetors 
belng so arranged as to produce, wlth every variation in the relative position 
of the Inducing and induced members, a relation between one polar projec- 
tion and the conductor or conduetors adjacent thereto whlch is différent from 
the relation exlsting between the next adjacent polar projection and the con- 
ductor or conduetors adjacent to said last-mentioned polar projection. 

"13. A dynamo-electric machine having its two relatlvely-rotating members 
provlded wlth teeth, the numbers of teeth on the two members being related 
to each other in such a manner as to produce substantially uniform magnetlc 
résistance of the magnetlc circuit between the two members in ail the relative 
positions assunied by the said members durlng opération of the machine. 

"14. In a dynamo-electric machine, the comblnatlon of an Inducing mem- 
ber provided wlth excitl&g-eolls and an Induced member provlded with per- 
manently short-circuited con^ictors prime In number to the number of ex- 
citlng-coils. 

"15. In an alternating-current Inductlon-motor, the comblnation of a fleld 
member having numerous pole-faces, and an armature provided wlth a num- 
ber of conduetors Indivisible by the number of pole-faces of the field or hav- 
ing no large common diviser therewith. 

"16. In an alternating-current Induction-motor, the comblnatlon of a fieliî 
member having numerous pole-faces and an armature having Its conduetors 
so arranged that the number of pole-faces of the armature is Indivisible by 
the number of pole-faces of the field or has no large common dlvisor there- 
vrith." 

Referring to daims 2, 11, 12, 14, 15, and 16, which are concerned 
with the relation of field-poles to closed circuits complainant says : 

"Elach of them constitutes a somewhat différent statement, or form of 
statement, of the same essential élément of novelty at the basls of the inven- 
tion in controversy. Some of them are broader than others. For instance 
clalms 14 and 16 are llmited to a relation in which there Is no common dl- 
visor of the fleld pole-faces and the armature conduetors, while claim 15 is 
somewhat broader, speclfylng that there shall be no large common diviser, 
whlle the other clalms quoted deflne the invention In electrlcal, rather than 
simple numerical, terms." 

Referring to the other claims which deal with armature teeth, com- 
plainant says: 

"There Is also another point of view from which the invention may be de- 
fined with référence to the particular type of armature shown in the Eiclie- 
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meyer patent for illustratlng his invention. As sbown and explained In the 
patent, the copper conductors of the armature are embedded in iron so that 
each pièce of iron between every two conductors forms what may be termed a 
tooth. As the 'teetb' in this structure are formed by, and présupposes the 
présence of, conductors on each side of them, the location of the conductors 
may be defined with référence to the teeth. This is the point of view from 
which claims 1, 9, 10, and 13 are drawn." 

It is apparent that, if between each two teeth there is a closed cir- 
cuit, there will be just as many closed circuits as there are teeth, and 
as the numerical relation of the teeth to pole-faces varies so does the 
numerical relation of closed conductors to pole-faces. 

Several défenses are relied upon. By reason of the concession that 
a puWication by Charles E. L. Brown, April 19, 1893, and a patent to 
Prof. Elihu Thomson, No. 516,849, of March 20, 1894, applied for 
June 13, 1893, would be fatal to the patent if prior to Eickemeyer, 
whose application was filed July 6, 1894, it became necessary for com- 
plainant to carry back the date of the latter's invention. The évidence 
adduced for this purpose has been exhaustively reviewed in both briefs, 
and défendant forcefuUy présents several criticisms on its sufficiency. 
It would take much time to discuss this défense in détail, and for the 
purposes of this opinion it will be more convenient to assume that the 
date of Eickemeyer's invention is, as complainant contends, "at least 
as early as the fall of 1891" ; by no possible straining of the testimony 
can it be brought further back than "the last half of the year 1890." 
If the date be taken even as the fall of 1891, nearly three years elapsed 
before application, and défendant contends that by delaying his applica- 
tion until after others had entered the field — concededly the West- 
inghouse Company produced a machine which had an uneven rela- 
tion of field-poles to armature conductors, December 11, 1893 — Eicke- 
meyer abandoned his invention. It will not be necessary to discuss 
this défense. 

Défendant also relies on several prior patents, of which one to Do- 
browolsky (No. 427,978, May 13, 1890) may be taken as a type. With- 
out quoting from this patent it will be sufhcient to say that if one 
skilled in the art as it then was should undertake to build an alternat- 
ing-current motor of the induction type in accordance with the instruc- 
tions of that patent, and, in so doing, should construct an armature 
of the squirrel-cage type referred to therein, and having the number 
of teeth and closed conductors shown in Fig. 5 of such patent, his 
motor when completed and used as the patentée instructed it should be 
used would be an infringement of the claims of Eickemeyer. There- 
fore it is contended that, since what would infringe if later would 
anticipate if earlier in the art, the Eickemeyer patent is devoid of pat- 
entable novelty. In answer to this contention complainant points out 
that nowhere in the Dobrowolsky spécifications or claims is there any 
référence to or any suggestion of the desirability of securing dissym- 
metry between pole-faces and teeth or conductors. That Fig. 5, which 
shows 14 teeth and 14 slots holding squirrel-cage closed conductors 
(the pole-faces shown in the drawings being 4 in number), is merely a 
chance production of the draughtsman. That it is only one figure of 
several showing armatures, the other figures depicting a symmetrical 
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number of teeth ; that the draughtsman for ail the patent told him and 
for ail he might hâve learned from Dobrowolsky, might just as well 
hâve made the teeth and closed circuits of Figs. 5, 13, or 16, or 20; 
and that anticipation cannot be predicted of such an accidentai struc- 
ture whose relations and opération are not pointed out in the patent. 
There are other prier patents, some of whose figures, if followed in 
construction, would produce a like resuit, but whose spécifications and 
claims do not refer to any dissymmetrical arrangement. This présents 
an interesting and somewhat novel question of patent law, but we need 
not décide it because there is another motor of the prior art the num- 
ber of whose teeth was the resuit of design, not of chance. 

The engineers of the Westinghouse Company, working in the de- 
velopment of early Tesla motors, produced in the spring or early sum- 
nier of 1890 a machine contrived to overcome the locking action. 
There is a mass of testimony bearing on this branch of the case, but 
if we hâve rightly understood the spécifications and claims of the 
patent in suit, the undisputed facts about this Westinghouse machine 
dispose of this case completely. The date is not disputed; it is prior 
to the earliest claimed for Eickemeyer. The engineers had construct- 
ed a motor with 8 pole-faces and an armature having 32 teeth. It 
therefore had 32 slots between the teeth and, since conductors were 
wound through ail the slots, teeth and conductors alike were symmet- 
rical with the pole-faces. A similar motor with 40 armature teeth 
and slots presented the same relation. A peculiar method of winding, 
known as the "sine and cosine winding" had been used with thèse 
machines to produce efficiency; it was a winding requiring a number 
of slots which was a multiple of the field-poles. It was found that 
in thèse motors, despite the ingénions and novel winding, there was, 
as the expérimenter expresses it "a magnetic locking between the fixed 
pôles and the rotating teeth, such as to tend to give a number of dead 
points equal to the number of teeth. I attributed this to the relation 
between the width of the pole-face and the spacing of the teeth." In 
order to remedy this difficulty the number of armature teeth was 
changed so as to hâve 33 in one motor and 41 in the other. "The 
extra tooth was inserted in order that the relation between the teeth 
and the several pole-faces would be at any given instant or for any 
given position be différent, thereby obviating the tendency to definite 
magnetic locking. The addition of the extra tooth overcame the lock- 
ing diiificulty to which I hâve referred." So far as the patent relates to 
the numerical relation of armature teeth to pole-faces, we hâve hère 
that précise relation, intentionally devised to accomplish a Hke purpose 
and successfully developed. Complainant, however, contends that the 
contribution of Eickemeyer to the art résides in the numerical rela- 
tion of closed conductors to pole-faces; and that the changes in the 
number merely of teeth in thèse Westinghouse motors was directed 
only to overcome the locking action of iron and iron ; and that 33 and 
41 toothed armatures accomplished nothing in the way of overcoming 
locking action due to the relation of pole-faces to armature conductors. 

As has been said, the sine and cosine winding required an even 
number of slots, and therefore, when the addition of a tooth made 
the number of slots uneven, the wires "could not be put in the extra 
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slot, but one of the coils was stretched to lap past it, and the slot was 
left vacant." Of course this left a symmetrical relation in number be- 
tween pole-faces and conductors, and complainant contends that, there- 
fore, thèse 33 and 41 tooth motors did not embody the device of the 
patent. We do not so understand the patent; it has much to say about 
numerical relations, but numerical relations are mère abstractions, the 
crux of the device is the dissymmetric positions of the conductors. 
As the spécification expressed it, "in having the plugs (or longitudinal 
conductors) and pôles located unsymmetrically, so that no two adjacent 
plugs will occupy the same position vt^ith relation to their adjacent pôle 
or pôles as any other two similar plugs will occupy with relation to 
their adjacent pôle or pôles." An unsymmetrical number of conduc- 
tors will inevitably and invariably produce an unsymmetrical location, 
but, if such unsymmetrical location is in fact secured, the concrète 
device of the patent will be secured irrespective of number. Such 
unsymmetrical location is secured in the prior Westinghouse motors 
because when the additional tooth was inserted the location of ail the 
slots, save perhaps one, was necessarily shifted from what it was be- 
fore, and such a shifting of the slots necessarily shifted the conductors 
which occupied those slots ; they were no longer in symmetric relation 
with the pole-faces. There is much conflict among the experts on this 
branch of the case, but we are fully in accord with this statement of 
defendant's expert: 

"If we suppose that ail of the slots were fllled with colis we would hâve 
forty-one coils with eight pole-faces, which would of course give an unsym- 
metrical relation between the pole-faees and the coils, and the removal of one 
coil would not change the dissymmetry of the forty coils that are left, nelther 
would it change the action of the pôles upon thèse forty colis." 

We cannot agrée with complainant that the combination embodied in 
thèse 33 and 41 tooth motors was merely accidentai and inci dental, and 
not understood or appreciated. A remedy for locking action was 
sought ; it was found in an increase of the number of teeth which nec- 
essarily changed the locations of teeth and coils relative to the field- 
poles, and when found the difficulty was overcome. We are fully con- 
vinced that thèse motors if later in time would infringe the Éicke- 
meyer patent ; and, since they were in fact prior in the art, that patent 
must be held void for lack of invention. 

Thé decree of the Circuit Court is reversed, with instructions to dis- 
miss the bill, with costs. 



DAIMLER MFG. 00. et al. v. CONKLIN. 

(Circuit Court, S. D. New York. April 30, 1908.) 

Patents— INFRINGEMKNT— Use of Abticles Purchased in Foeeign Cotjntry. 
A citizen of the United States, who, heiug in a foreign country, there 
purchases, solely for his Personal use, an article protected in the United 
States by a patent granted to an assignée of the inventer, which the mak- 
er and seller in the foreign country had the right from the inventer to 
there make and sell, does not become an Infringer of the United States 
patent by bringing such article home with him and using It hère person- 
ally, and not for commercial purposes or profit. 
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In Equity. Suit to restrain alleged infringement of certain United 
States letters patent and for an accounting. 
See 145 Fed. 955. 

Taylor & Anderson (Howard Taylor and Francis H. Kinnicutt, 
of counsel), for complainants. 

Henry M. Earle (John Ingle, Jr., of counsel), for défendant. 

RAY, District Judge. Wilhelm A. Maybach, of Cannstadt, Ger- 
many, is the original and first inventer of the devices named and de- 
scribed in the following United States letters patent, issued, however, 
to the Daimler Manufacturing Company, of New York, N. Y., as- 
signée of said Maybach for the United States, viz. : No. 686,100, 
dated November 5, 1901, for "lock for gear-shifting devices"; No. 
688,108, dated December 3, 1901, for "brake for motor vehicles"; 
No. 709,416, dated September 16, 1902, for "cooHng and condensing 
apparatus." Said Maybach is also the inventor of and patentée 
named in a patent for improvements in "motor vehicle," No. 703,- 
436, dated July 1, 1902, which relates more especially to an arrange- 
ment for sucking air through the cooling apparatus for the motor. 
July 1, 1902, Maybach duly assigned this last patent to the complain- 
ant Company. March 1, 1905, as of January 1, 1905, the complain- 
ant company and the complainant Charles Lehman-Charley en- 
tered into a license agreement which contained the following: 

"Whereas, the Daimler Manufacturing Company (hereinafter ealled tlie 
'American Company') is possessed of varions United States patent rigtits cover- 
ing inventions and devices whicti are also employed in Germany by the Daim- 
ler Motorem Gesellschaft, of Cannstadt (hereinafter ealled the 'German Com- 
pany') in the manufacture of automobiles and launch motors, and especially 
in making their Mercedes automobile ; and 

"Whereas, Charley is in the business of selling automobiles and launch 
motors made by the German Company to customers who use the same in 
the United States and Canada, and desires to take from the Daimler Manu- 
facturing Company a license in behalf of himself and hls customers, so that 
the bringing of the German Company's products into the United States shall 
not be in défiance of, but, on the contrary, in respect of, the rights of the 
American Company : 

"Now, therefore, It is agreed between the parties hereto as follows: 

"(1) The American Company hereby licenses Charley and any and ail per- 
sons to whom he may hâve sold or to whom he may sell automobiles, launch 
motors, or launches, manufactured by the German Company, to import, use, 
and vend the same in the United States of America and Canada without let 
or hindrance at any time from the American Company: Provided, however, 
that the évidence of the license shall be in the form of a license plate with 
suitable words thereon. This license plate Charley shall be privileged to 
place on such of the machines aforesaid as he may désire, and the license 
hereby granted shall only Inure to the beneflt of such of his customers, or 
their successors in interest, as he may provide with the license plate. 

"(2) The American Company further agrées that, so long as the above li- 
cense to Charley and his customers and for the beneflt of Charley and his 
customers Is in force, It will grant no other license to anybody either to im- 
port, or to use, or to vend automobiles, launch motors, or launches of the 
German Company In either the United States or Canada, or any part of the 
United States or Canada. 

"(3) The American Company further agrées that so long as the license alwve 
mentioned is in force it will, upon demand by Charley or his attorney, aii- 
thorize said attorney to institute suit or suits in its behalf, either alone or 
in conjunctiou with other complainants, against anybody who is not respect- 
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ing the patent rights of the American Company or the exclusive license here- 
by granted to Charley, but at Charley's expense. 

"In considération of the above: 

"(4) Charley agrées, by way of a license fee, to make the foUowing cash 
paj-ments to the American Company for every one of the machines above 
mentioned sold by him and Imported into the United States or Canada and 
arriving after the date of this agreement (no matter when the same may 
hâve been sold), to vvit: One hundred dollars ($100) for each automobile up 
to and Including sixty (60) horse power ; two dollars ($2) per horse power 
for each automobile exeeeding sixty (60) horse power ; and two dollars ($2) 
per horse power for any launch motors or launches. 

"(5) The fact that the license plate is aflSxed to a machine shall be conclu- 
sive évidence upon its importation that a license fee is due thereon. A license 
fee shall also be due on such machines, when Imported, not provided with a 
license plate, as Charley may hâve sold in Europe to résidents of the United 
States or Canada, unless Charley shall at the time of the sale hâve glven to 
the purchaser a receipt wherein it is stated that such car is for use only in 
Europe, and in case It Is taken into the United States or Canada the owner 
or importer shall pay the license fee therefor demanded by the American 
Daimler Company, or be considered an infringer, and that then and In such 
case the said Charley shall be personally relieved from the payment of such 
license fee. 

"(6) Statements of the license plates issued by Charley are to be rendered by 
him each month to the American Daimler Company. Charley pays forthwitii 
upon the signlng of this contract seven thousand dollars ($7,000) down in ad- 
vance on account of such license fées, the receipt of whlch the American Com- 
pany hereby acknowledges. Charley agrées to make a like payment of $7,000 
In advance on account on January 1, 1906, and again on January 1, 1907. and 
further agrées that the American Company shall at ail tlmes be kept in f unds 
at least $2,000 in advance on account of such license fées. The American 
Company is, however, to notify Charley when the margln should be madc 
good. The obligation to pay $2,000 in advance on account of license fées 
shall not continue after the advance payment of January 1, 1907, unless 
Charley shall make lump sales showing that such advance payment will be 
used up before the end of the year In license fées. 

"(7) Charley will not enter into any other license arrangements than the 
above respecting any patents or alleged patents coverlng or claimed as eover- 
ing the German Company's machines sold by him or any parts thereof, and 
the American Company will défend Charley In any suits which may be or 
whlch may hâve been brought against him or any of hls customers on ac- 
count of his failure to take out any such other license, whlch he may wlsh 
to défend, such défense, however, to be at Charley's expense. 

"(8) The above license and agreement on the part of the American Com- 
pany is to continue so long as Charley makes the payments and renders the 
ac'counts aforesaid, which he agrées to do. The agreement is in any event to 
expire December 31, 1907, but upon any expiration of the agreement the li- 
cense shall continue for the benefit of Charley or any of hls customers or 
their vendees. so far as the automobiles, launch motors or launches may hâve 
been already Imported into this country." 

It seems that this German Company — Daimler Motorem Ciesell- 
schaft — uses thèse patented devices rightfully in the manufacture and 
sale of automobiles in Europe ; ail the devices being in a car and con- 
jointly used therein. The défendant, Roland R. Conklin, a résident and 
citizen of the state of New York, being temporarily in Europe on a 
trip for travel and récréation, on or about the Ist day of July, 1905, 
in good faith, and for his private and personal use in travel in Europe 
and elsewhere, wherever he might go, purchased of the German Com- 
pany, through Schrader & Co., of Paris, France, a Mercedes automo- 
bile manufactured by this German Company and containing thèse 
patented devices. There was no patent or license notice or restric- 
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tion on the car or connectée! with its purchase, and he became the 
sole and exclusive owner of the car. Défendant had no notice or 
knowledge when he purchased that the automobile contained any pat- 
ented device. On the completion of his European trip and on his re- 
turn to the United States he brought the car with him, and bas been 
personally using it hère in going to and from his home since. This 
is the alleged infringement, and thèse the acts complained of. After 
defendant's return to the United States, and on his commencing to use 
the car in question hère, demand was made upon him for the pay- 
ment of $300 as a condition of his right to use same hère. He declined 
to pay. It is assumed by the complainant that, if thèse devices were 
patented in Germany, the German Company had the right to make and 
sell there, but that the purchaser and user there of a car containing 
the patented devices wouid be protected there only, and that on bring- 
ing the car into the United States and using it hère he would become 
an infringer of the United States letters patent. Maybach, the in- 
venter, it is said by défendant, took out patents for his invention in 
Germany, and the maker of this car was making and selling by hcense 
or permission of the German patentée. 

I find no évidence of a German patent; but it is évident that the 
German Company was making and selling automobiles containing 
the devices in question by permission of the inventor, Maybach. There 
is no évidence of any restriction on the right to make, use, and sell 
machines containing thèse devices in Germany or France. Maybach, 
the inventor, is a stockholder in the complainant corporation and al- 
so in the said German corporation, Daimler Motorem Gesellschaft, 
and until March 31, 1907, was a director in both corporations. It 
follows that the German Company had the right to make and sell 
and use, and confer the right to use, anywhere outside of the United 
States. The question presented is, therefore, does a citizen of the 
United States, who, being in a foreign country, there purchases for 
his Personal use, solely, an article protected in the United States by 
a patent there granted to the assignée of the inventor, and which the 
maker and seller in the foreign country had the right from the inventor 
to make and sell, and which the purchaser had the right to purchase 
and use so long as he remained abroad, become an infringer of the 
United States letters patent, if on coming home he brings such arti- 
cle with him and personally uses it hère? He has not gone or sent 
abroad and purchased it, and imported it for use, or for sale, or for 
profit. He is not selling or offering for sale. In no sensé is he using 
it for commercial purposes or profit. Patents are granted for orna- 
ments, for articles of wearing apparel, etc. If A. invents a shoe buckle, 
or a suspender buckle, and sells the exclusive right in the invention 
to B. for the United States, B. taking out a patent in the United States, 
A. retaining in himself the exclusive right in the invention for the rest 
of the world, and he makes and sells it in England and other coun- 
tries, and C, an Englishman, purchases in England a pair of shoes 
or suspenders containing the invention and wears theni into the United 
States, does he become an infringer of the United States patent and 
liable to an injunction and suit for damages? And does it make any 
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différence that such a purchaser is an American citizen temporarily 
abroad ? 

It seems to me that B., in so purchasing the invention for the United 
States and taking the United States patent, does so with the under- 
standing and limitation that A., the inventor, retains the right to 
malce, use, and sell in the rest of the world, and that if he exercises 
such right the mère purchaser abroad for personal use abroad and 
elsewhere may personally use the article in the United States or else- 
where, confining it to his personal use and personal convenience. 
Should he purchase and bring to the United States for commercial 
purposes, or for manufacturing purposes, or for profit, such an article, 
it may well be the law that he is an infringer ; but it seems to me that 
the purchaser is not compelled to discard his clothing, personal orna- 
ments, umbrella, or other articles of personal use, rightfuUy purchased 
abroad for such uses abroad, free from any patent right in the coun- 
try where made and sold, on returning home. It is true that the patent 
for the United States grants the patentée the exclusive right to make, 
use, and sell in the United States and its territories ; but it is also 
true that the inventor, in the case stated, retains the right to make, use, 
and sell in the rest of the world. If a citizen of the United States 
purchases hère for personal use an automoble containing the patented 
devices, cannot he take it to Europe, and, without infringing an Eng- 
lish patent to the same inventor of the device, personally use it there? 
So of other articles purchased for personal use and convenience. I 
think this case is covered in principle by the f oUowing cases : Adams 
v. Burke, 17 Wall. (U. S.) 453, 21 L. Ed. 700 ; Hobbie v. Jennison, 
149 U. S. 355, 13 Sup. Ct. 879, 37 L. Ed. 766; Boesch v. Graff, 133 
U. S. 697, 703, 703, 10 Sup. Ct. 378, 33 L. Ed. 787 ; Birdsell v. Sha- 
liol, 112 U. S. 485, 487, 488, 5 Sup. Ct. 244, 38 L. Ed. 768 ; Wade 
v. Metcalf, 129 U. S. 202, 9 Sup. Ct. 271, 32 L. Ed. 661 ; Dickerson 
V. Matheson, 57 Fed. 524, 527, 6 C. C. A. 466; Paper Bag Machine 
Cases, 105 U. S. 766, 770, 771, 26 L. Ed. 959. 

In Wade v. Metcalf, 129 U. S. 202, 9 Sup. Ct. 271, 32 L. Ed. 661, 
the syllabus is as follows: 

"Under Rev. St. § 4899 (U. S. Comp. St. 1901, p. 3387), a spécifie patentable 
machine, constructed wlth the knowledge and consent of the inventor, before 
his application for a patent, is set free from the monopoly of the patent In the 
hands of every one ; and theref ore, If constructed wlth the Inventor's knowl- 
edge and consent, before his application for a patent, by a partnership of 
which he Is a member, it may be used by his copartners after the dissolution 
of the partnership, although the agreement of dissolution provides that noth- 
ing therein contalned shall operate as an assent to such use, or shall lessen 
or impair any rlghts which they may hâve to such use." 

Mr. Justice Gray, in giving the opinion, said: 

"Thls section clearly defines four classes of persona who shall hâve the 
right to use, and to vend to others to be nsed, a spécifie patentable machine : 
First. Every person ^ho purchases of the inventor' the machine before his 
application for a patent. Second. Every person who 'with his knowledge and. 
consent constructs' the machine before the application. Third. Every person 
'who sells' a machine 'so constructed' ; that is to say, which has been con- 
ptructed with the knowledge and consent of the inventor by another person. 
Fourth. Every person who 'uses one so constructed' ; that is to say, construct- 
ed with the inventor's knowledge and consent by another person," 
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It îs évident that, the inventer having taken part in making and 
selling the Mercedes machine in question, there being no évidence of 
a prior German or French patent, same was freed from any claim 
the inventor could make. It would seem equally clear that, inasmucii 
as the inventor and German Company had a clear right to make and 
sell the machines in Germany and France, the purchaser became the 
absohite owner and entitled to use same anywliere, unless the prior 
issue of the United States patent to the complainant company as as- 
signée of the inventor acts to prohibit such purcliaser and owner 
from bringing his machine into the United States and using it hère. 
In Adams v. Burke, 17 Wall. 453, 456, 21 L. Ed. 700, the Suprême 
Court laid down the broad proposition or doctrine that : 

"(1) Where a patentée has assigned bis riglit to manufacture, sell, and use 
witbin a limlted district an instrument, maeliine, or other nianufactured prod- 
uet, a purchaser of such instrument or machine, when rightfully bought with- 
in the prescribed limits, acqulres by such purchase the right to use it any- 
where, wlthout référence to other assignments of territorial rlghts by the same 
patentée. (2) The right to the use of such machines or instruments stands 
on a différent ground from the right to make and sell them, and Inheres in 
the nature of a contract of purchase, which carries no implied limitation of 
the right of use wlthin a glven locallty." 

This case has been frequently commented on and approved in the 
Suprême Court, and in no way limited. 

In Hobbie v. Jennison, 149 U. S. 355, 360, 364, 13 Sup. Ct. 879, 37 
L. Ed. 766, the court cited the cases and held : 

"An assignée for Michigan of a patent for an improvement In pipes, made, 
sold, and delivered In Michigan pipes made according to the patent, knowing 
that they were to be laid in the streets of a city in Connectieut, a territory 
the right for which the seller did net own under the patent and they were 
laid in that city. Held, under Adams v. Burke, 17 Wall. 453, 21 L. Ed. 700, 
that the seller was not liable, in an action for infringeœent, to the owner of 
the patent for Connectieut." 

The court said among other things: 

"But we are of opinion that the case of Adams v. Burke cannot be so 
limited, that the sale was a complète one at Bay City, and that neither the 
actual use of the pipes in Connectieut, nor a knowledge on the part of the 
défendant that they were Intended to be used there, can make him liable." 

Clearly the sole owner of the patent for Michigan had no right to 
sell in Connectieut. The sole owner of the patent for Connectieut 
could hâve enjoined any sales there by any person except his licensees 
or agents ; but, notwithstanding his sole ownership of such patent for 
that State, he could not enjoin one who had rightfully purchased in 
Michigan, even with intent to use in Connectieut. Hère the purchaser 
in Michigan paid tribute under the Michigan assignment of the patent 
to the assignée for that territory ; but by the very terms of that assign- 
ment such assignée had no right to sell for either sale or use in Con- 
nectieut. That exclusive right had been granted to the assignée for 
the territory of Connectieut. The décision of the case rested on the 
broader principle enunciated in Adams v. Burke, supra, and restated 
fully and emphatically in Boesch v. Graff, supra, and the court said 
(page 361 of 149 U. S., page 880 of 13 Sup. Ct. [37 L. Ed. 766]): 

"The Circuit Court further said that there was no évidence in Adams v. 
Burke that the sale was made under the belief on the part of the seller 
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that the article was to be used wlthln his terrltory, and that the case was 
authority for the broad proposition that the sale of a patented article by an 
assignée within his terrltory carries the rlght to use It everywhere, notwith- 
Btanding the knowledge of both parties that a use outside of the terrltory is 
Intended." 

In Boesch v. Graff, 133 U. S. 697, 702, 703, 10 Sup. Ct. 378, 33 L. 
Ed. 787, the subject is discussed, and the court held: 

"When an invention patented In a foreign country Is also patented in the 
Dnited States, articles contalning it cannot be imported into the United States 
froni the forelgu country and sold hère without the license or consent of the 
owner of the United States patent, although purehased In the foreign country 
from a person authorized to sell them." 
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om a person authorized to sell them." 

And in the opinion it was said, quoting and approving Blôomer 
McQuewan, 14 How. 539, 549, 14 h. Ed. 532 : 

"But the purchaser of the implement or machine for the purpose of using 
It in the ordlnary pursuits of life stands on différent ground. In uslng It lie 
exercises no rlghts created by the act of Congress, nor does he dérive tltle to 
It by virtue of the franchise or exclusive privilège granted to the patentée. 
The inventer mlght lawfully sell it to hlm, whether he had a patent or not, 
if no other patentée stood in the way ; and when the machine passes to the 
hands of the purchaser it is no longer wlthln the limlts of the monopoly. It 
passes outside of it, and is no longer under the protection of the act of Con- 
gress. In Adams v. Burke, 17 Wall. 453, 21 L. Ed. 700, It was held that 
'where a patentée bas asslgned his rlght to manufacture, sell, and use within 
a limited district an Instrument, machine, or other manufactured product, a 
purchaser of such instrument or machine, when rightfully bought within the 
prescribed limits, acquires by such purchase the rlght to use it anywhere, 
without référence to other assignments of territorial rlghts by the same paten- 
tée,' and that 'the rlght to the use of such machines or instruments stands on 
a différent ground from the right to make and sell them, and inheres in the 
nature of a contract of purchase, which carries no implied limitation to the 
right of use within a given locality.' " 

It seems to me clear, and I will not quote further from the cases, 
that the law is settled that one who purchases a patented device or 
machine, or one containing patented devices, for use from the invent- 
or before he takes a patent in the territory where it is made and sold, 
or who purchases same from one having the right to sell it, such 
right being derived from the patentée, has the right to use it any- 
where; that "the right to the use of such machines or instruments 
stands on a différent ground from the right to make and sell them, 
and inheres in the nature of a contract of purchase, which carries no 
implied limitation to the right of use within a given locality." This 
was expressly .stated by the court in a case where it was holding ex- 
pressly that one who purchases articles abroad, made and sold under 
a foreign patent, has no right to bring them to the United States and 
sell them hère as against a United States patent for the same inven- 
tion. The court was expressly and intentionally drawing this dis- 
tinction between the rights of the seller of such machines in the United 
States and those of the mère user hère who has purehased abroad. 
When the inventer, Maybach, actiiig within his reserved rights, made 
thèse machines in Germany and France and sold them there, it is 
presumed he added such sum as would compensate him for the use 
of his invention by the purchaser and user of a particular machine. 
Such purchaser and user has paid his tribute, if exacted, to the inven- 
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tion, to one who had the right to exact and demand it. The purchaser 
of the invention and patentée for the United States understood this, 
and that it would be donc. It seems to me clear that, within the de- 
cided cases, the complainants hâve failed to show infringement by 
défendant. 
There will be a dçcree dismissing the bill, vvith costs. 



BISENSTEIN v. FIBIGER. 

(Circuit Court, D. New Jersey. April 13, 1908.) 

PikTENTS— Invention— Method of Finishing Canes. 

The Eisensteln patent, No. 797,505, for a method of flnlshlng canes of 
bamboo, tonquln, and reed, by coatlng them with a baking varnish paint 
and subjecting them to a température of 200 to 300 degrees as set forth 
in one claim and 240 to 300 degrees in the other for not less than three 
hours, Is vold, both beeause the limits of température stated are so wide 
apart as to be misleading and Impracticable, and for lack of Invention, 
the process being the same as that prevlously used In Japanning articles 
of différent materlal. 

In Equity. On final hearing. 

Raymond, Van Blarcom & Anthony, Andrew Van Blarcom, E. D. 
Fenwick, and h. h. Morrell, for complainant. 
Fischer & Sanders, for défendant. 

CROSS, District Judge. This is a patent suit in the usual form, 
and its détermination involves the considération of patent No. 797,505, 
issued to the complainant August 15, 1905, for a "method of finish- 
ing canes and the like, and articles produced thereby." The patent 
contains two claims as follows : 

"1. The herein-descrlbed method of flnlshlng bamboo, tonquin, and reed 
sticks which consists In coatlng the same in thelr natural state wlth a sult- 
able baking varnish palnt and subjecting the coated sticks to a température 
of from 200° to 300° of beat for not less than three hours. 

"2. The herein-descrlbed method of flnlshlng bamboo, tonquln, and reed 
sticks which consists in coatlng the same In thelr natural state wlth a suit- 
able baking varnish palnt and subjecting the coated sticks to a température 
of from 240° to 300° of beat for not less than three hours." 

The défenses are invalidity and noninfringement. The claims are 
identical except that where the first requires the articles to be baked 
at a température of from 200° to 300° the second requires the baking 
to be donc at a température of from 240° to 300°. In both cas- 
es, however, the baking process continues, in the language of the 
claims, for not less than three hours. A superficial glance at the 
claims makes it manifest that the inventor had no précise and exact 
idea of the method he was claiming. In effect the claims overlap 
and go far towards neutralizing each other. It is true that "from 
200° to 300° " includes "from 240° to 300°," but the same would be 
true if the inventor had said from 150 degrees or 190 degrees to 325 
degrees or 350 degrees, or any other numbers smaller and larger re- 
spectively, than those actually claimed. Furthermore, the testimony 
of the complainant shows conclusively that even the elastic and un- 
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certain limitations embodied in his claims are not practical, that is to 
say, one may keep well within the claims and yet not achieve a suc- 
cessful resuit. A few extracts from his testimony will show this. For 
instance, at one place he says, "if we do bake them in fully 300 de- 
grees they cannot stand the beat; they burn up. It is not on the face 
of it, but the stick inside is charred so that it is not merchantable any 
more." Again, he says, "it requires over 200 degrees to bake them." 
"We found eut exactly that we can't give the cane any more than 240 
to 260 degrees." "Some days, in wet weather, it requires an hour or 
so more to keep them in the oven, and in dry weather it requires an 
hour less." Again, in response to the question, "Wouldn't 200 de- 
grees of beat properly finish the cane" he replied, "it wiir give them 
a finish but not merchantable, they will scratch ofï. By handling them 
they chip ofif so that I can't put them in the market." At another 
place he says, "we found, after experimenting, that below 200 degrees 
they scratch off, and over 200 degrees, that is to say, between 240 and 
260 degrees would bake them successfuUy to be hard, not to scratch." 
Again, "220 degrees might do it (get a successful resuit), but in order 
to be on the safe si de we always subject them to between 240 and 260 
degrees." And later in his testimony the following questions and 
answers ajSpear: 

"Q. How would about 290 degrees do? A. It Is over 280, well they mlght 
stand 290. Q. They wouldn't stand 290? A. Well, they might stand 290 
for a short while, but not 300. Q. How do you know they won't stand 300? 
A. Because we hâve seen it, we convinced ourselves." 

This testimony of the complainant shows conclusively that the limi- 
tations of température in the claims of the patent are not practicable 
throughout; that the exposure of the canes to 200 degrees of béat or 
thereabouts is insufficient, while their exposure to a température ap- 
proximating 300 degrees charred and ruined them so that they were 
rendered unmerchantable. The complainant's expert has testified upon 
this point to the same efïect; he says: 

"The highest température I hâve found expédient to employ in produc- 
Ing marketable japan, tonquin, and reed sticks is about 290 degrees Fahren- 
heit. Tlie reason of this is not that it is impossible to procure a baking 
varnish whieh will stand this beat, but owing to the fact that the wood of 
bamboo, tonquin, and reed sticks is already slightly altered by the beat at 
284 degrees, is already partially decomposed at 300 degrees, and at 320 degreea 
gives off besides methyl alcohol, acétone, and acetic acid, ail of which are 
produced by Its décomposition. I hâve found that It Is préférable, where it 
is desired to bake thèse sticks rapidly, to not employ a température exceed- 
ing 275 degrees Fahrenheit, owing to the décomposition of the bamboo, ton- 
quin, and reed sticks at any température much exceeding this. The fiber 
of the wood is not much altered in appearance at 284 degrees, but is weaken- 
ed and above 300 degrees is distinctly charred." 

It is manifest then that the claims are inaccurate and so vague and 
indefinite as to be misleading and impracticable. The claims may be 
foUowed in terms without producing a successful resuit. In an ap- 
parent effort to make them comprehensive, the patentée has made 
them so broad that they are impracticable at least without experiment. 
In order that claims of this character be adjudged valid, it should be 
possible for a person skilled in the art, kecping anywhere within their 
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limitations, to accomplish sucçessfully the intended resuit. This how- 
ever, the testimony on the part of the complainant, shows cannot be 
donc. Notwithstanding the disclosures of the patent, the practice of 
the art remains almost as much a matter of experiment as it did be- 
fore. The follôwing language used by the Suprême Court in Merrill 
V. Yeomans, 94 U. S. 568, 573, 24 L- Ed. 235, is pertinent: 

"The developed and improved condition of the patent law, and of the prin- 
ciples which govem the exclusive rights conferred by It, leave no excuse for 
aml)iguous language or vague descriptions. The public should not be deprlved 
of rights supposed to belong to it, without being clearly told what it is 
that limits thèse rights. The genius of the Inrentor, constantly making 
improvements, In existing patents — ^a process which gives to the patent 
System its greatest value — should not be restralned by vague and indefinite 
descriptions of claims in existing patents from the salutary and necessary 
right of improvlng on that which bas already been Invented. It seems to us 
that nothlng can be more Just and fair, both to the patentée and to the publie, 
than that the former should understand, and correctly describe, just what he 
has invented, and for what he claims a patent." 

Aside from what has already been said, I think the patent is like- 
wise void for want of invention. The method was such as had been 
for many years prior to the application for the patent in suit, sucçess- 
fully and generally applied in japanning articles other than ' "bamboo, 
tonquin, and reed sticks." Indeed, one of the complainant's own wit- 
nesses, who was a practical japanner, says, that he had japanned al- 
most everything including egg shells, clay pipes, porcelain, steel, iron, 
and wood, and that the température at which such articles were baked 
was from 200 to 300 degrees, and that they were baked for a period 
of three hours and upwards, and sometimes ail night, and he then 
adds that there was nothing new in the process as applied to the ar- 
ticles he had referred to. Testimony to the same efifect has been 
given by several other witnesses, and the complainant himself ad- 
mits that, if instead of the words "bamboo, tonquin, and reed sticks" 
the words "steel rods" were inserted in the claims of his patent, the 
method then described would not contain anything new, but would 
simply disclose the old process of japanning steel rods. It is true 
that the complainant says he was experimenting uppn the lines of the 
patent for 15 years before he obtained satisfactory results. That state- 
ment is to me only explicable, however, for the reason which he him- 
self gives, that the température in the oven he experimented with 
could not be raised to 200 degrees. The testimony cannot be read 
without reaching the conclusion that ail that was necessary to japan 
bamboo sticks was to follow the method long known and used, in 
japanning numerous other articles. Indeed, it appears by the testi- 
mony that, while the complainant's so-called invention was in its ex- 
périmental stage, he went to two practical japanner s, and they at 
once readily and sucçessfully accomplished the feat, and in doing it 
merely proceeded as they were accustomed to proceed in japanning 
other articles. There was no invention, in my judgment, in applying 
this time-worn method to bamboo sticks. "The public cannot be de- 
prived of an old process because some one has discovered that it is 
capable of producing a better resuit or has a wider range of use than 
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was before known."" Lovell Mfg. Co, v. Cary, 147 U. S. 633, 634, 13 
Sup. et. 472, 476, 37 L. Ed. 307. 

In Smith v. Nichols, 21 Wall. 113, 119, 22 L. Ed. 566, it was held 
that "a mère carrying forward, or new or more extended application 
of the original thought, a change only in form, proportion, or degree, 
the substitution of équivalents, doing substantially the same thing in 
the same way by substantially the same means, with better results, 
is net such invention as would sustain a patent." Again, in Rynear 
Co. V. Evans (C. C.) 83 Fed. 696, it was held that there was no inven- 
tion in making a well-known article, such as an artificial tooth crown, 
by the well-known process of striking up metals by the use of a séries 
of maie and female dies. Such processes were archaic at the date 
of the application for the patent. Thimbles, eyelets, buttons, cart- 
ridges, capsules, etc., were given as examples. So, too, in Dodge Mfg. 
Co. v. Ohio Pulley Works (C. C.) 101 Fed. 584, the court held that 
the application of glue to the abutting ends of segments of split wood- 
en pullies was but the carrying forward of old ideas and did not 
amount to invention. In Pennsylvania Railway Co. v. Locomotive 
Truck Co., 110 U. S. 490, 494, 4 Sup. Ct. 220, 222, 28 L. Ed. 222, it 
was said "that the application of an old process or machine to a similar 
or analogous subject, with no change in the manner of application, 
and no resuit substantially distinct in its nature, will not sustain a 
patent, even if the new form of resuit has not before been contem- 
plated" citing many cases. So too it was held in Miller et al. v. 
Forée et al, 116 U. S. 22, 27, 6 Sup. Ct. 204, 29 L. Ed. 552, that 
the application of an old process to the same material at a later or 
différent stage is not patentable. In Dederick v. Cassell, 20 O. G. 
1233, C. D. 1881, p. 413, the following language is used : 

"The same method of ejeeting substances out of presses by successive 
charges of material belilnd lias been In use time out of mlnd. The presses 
for peat and brick exhibited by the défendant show It. That the substances 
were of hay, baled or unbaled, is not imiiortant. The method was the same 
The application of it to other material would be but another use." 

Brown et al. v. Piper, 91 U. S. 37, 23 L,. Ed. 200, involved the 
considération of a patent for preserving fish and other articles in a 
close chamber by means of a freezing mixture, having no contact 
with the atmosphère of the freezing chamber. The patent was held 
to be anticipated by the old process of preserving a corpse and also 
by the old and well-known process of freezing ice cream; and, in 
replying to a contention that the process had never been applied to 
the préservation of fish and méats, the court said at page 41 : 

"The answer is that thls was simply the application by the patentée of an 
old process to a new subject, without any exercise of the inventive faculty, 
and without the development of any idea which ean be deemed new or origi- 
nal In the sensé of the patent law. The thing was within the circle of what 
was well known before, and belonged to the public. No one could lawfully ap- 
propriate it to himself, and exclude others from using it In any usual 
way for any purpose to which it may be desired to apply it." 

Upon a careful review of the whole testimony, I think the patent 
cannot be sustained, for the reasons above given. 

The bill of complaint will therefore be dismissed, with costs. 
160 F.— 44 
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À. B. DICK CO. V. HENRY et al. 

(Circuit Court, S. D. New York. March 23, 190a) 

Patents— Validitt—Pbocess fob Dxjplicating Typewbitten Woek. 

The Dick patent. No. 466,557, for a process of duplicating typewrltten 
work, whlch consista of Introducing lato a typewriter a stencil sheet, 
coated wlth wax or simllar material, wltli other sheets in front and 
rear of It and after ttie typed impressions bave been made thereon, peeling 
off tlie outer sbeets, and wlth them the adhering wax where the types 
bave struck so tbat the mlddle sheet may be used as a stencil for dup- 
licating the typewritlng, Is vold in vlew of the patent to Fuerth who 
was adjudged priorlty over Dick as the inventer of the comblnatlon of the 
three sheets so used, leaving only the functlon or work of the tJ'Pewrit- 
ing machine to be covered by the Dick patent, whlch Is not a patentable 
process. 

In Equity. 

Samuel Owen Edmonds (J. Edgar Bull, of counsel), for complain- 
ant. 

A. Bell Malcolmson (Arthur von Briesen, of counsel), for défend- 
ants. 

HOLT, District Judge. This suit was brought to restrain the in- 
fringement of patent No. 466,557, granted January 5, 1892, and as- 
signed to the complainant, for a process of duplicating typewritten 
work. The gênerai processes in use for duplicating typewritten work, 
before the invention of Brodrick, consisted in taking a closely woven 
paper sheet, coated on one side with hard wax, and writing on it, ei- 
ther by a pen carrying a small perforating wheel at its point, or by a 
Stylus, the sheet having previously been laid upon a file-plate, or sand- 
paper, or other perforating surface, the resuit by either process being 
that the paper was perforated where the characters were formed, the 
rest of the paper remaining impervious to ink by reason of the wax. 
Such paper constituted a stencil, with which any number of duplicates 
of the writing could be made, by placing it on a sheet of paper and 
passing over it an ink roller. Brodrick, in 1886, conceived the idea 
of employing a stencil sheet made of very thin paper, so loosely woven 
and open that ink would pass through it, and covering the sheet with 
a soft wax capable of being expressed from the underlying porous 
fibers of the paper by the impact of the type of an ordinary type- 
writlng machine. Such a prepared sheet was laid on a backing of 
tissue paper or other material, and the two sheets placed in the type- 
writer ; when struck with the type, the wax under the type was driyen 
through the waxed sheet, or away from the space under the type. Aft- 
er this process the wax sheet could be used as a stencil without the 
paper being perforated. The underlying idea of Brodrick's invention 
was ingenious and valuable. That was to make a stencil of such thin 
paper that ink would pass through it without the paper being per- 
forated. But in actual practice it was found that there was some dif- 
ficulty in the use of Brodrick's stencil from the fact that the face of the 
type, striking directly upon the waxed surface of the paper, becamé in 
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a short time somewhat clogged with wax, and then made impressions 
upon the wax which were blurred and indistinct. The sole substantial 
différence in the method of making such a stencil plate claimed under 
the patent in suit is that a pièce of tissue paper, or other similar porous 
material, is placed on top of the waxed sheet, so that the combination, 
when put in the typewriter, consists of the top sheet, the waxed sheet 
and the back sheet. When such a combination is used, the face of the 
type, striking on the top sheet of tissue paper, does not become clogged 
with wax, and the resuit is that little plugs of wax, of the shape of 
the type, that become removed from each side of the waxed sheet, 
adhère to the top and back sheet, and, after the three sheets are taken 
out of the typewriter, and the top and back sheets are peeled off from 
the waxed sheet, the little wax plugs under the type are withdrawn 
from both sides of the waxed sheet and the sheet remains a stencil. 
It is a question whether this use of a top sheet of tissue paper amount- 
ed to invention, and whether such a top sheet was not in common use 
more than two years before the application for Dick's patent; but in 
the view I take of this case it is unnecessary to décide thèse ques- 
tions. On October 11, 1887, Dick filed in the Patent Office an applica- 
tion for a patent for a process of preparing duplicating stencils, in 
the spécifications of which he fully described the combination of the 
top sheet, the waxed sheet, and the back sheet. On October 20, 1890, 
Dick filed an application for the patent in suit, which originally con- 
tained various claims for a process. On October 27, 1890, Fuerth filed 
an application for a patent for an improvement in the préparation of 
typograph stenciling material, in which he claimed to hâve invented 
the combination of the top sheet, the waxed sheet, and the back sheet. 
On March 5, 1891, Dick filed an application for the same combination, 
in order to secure an interférence with Fuerth. An interférence was 
declared, testimony taken, and a hearing had in the Patent Office. The 
Examiner of Interférences decided in favor of Dick as the prier in- 
ventor of the combination ; that is, the first to use the top sheet. An 
appeal was taken to the Examiners in Chief, who reversed the déci- 
sion of the Examiner of Interférences, and decided that Fuerth was 
the prier inventer. An appeal was taken to the Commissioner, who 
affirraed the décision of the Examiners in Chief. The priority of 
invention was therefore finally adjudicated in the Patent Office in 
favor of Fuerth. Thereupon, in May, 1895, the patent for the com- 
bination was issued to Fuerth. But in January, 1892, the patent in 
suit was issued to Dick for the process. The complainant in this suit 
was the owner of the Brodrick patent, which has expired. It is the 
owner of the Fuerth patent for the combination, which has not ex- 
pired, and of the Dick patent for the process, which has not expired. 
Under thèse circumstances the question arises whether the process 
patent to Dick was valid. The claims in the Fuerth patent for the 
combination are as follows : 

"1. In combination with a stencil sheet, sheets of paper In front and rear 
thereof adapted to extract a portion of the coatlng of the stencil shéet wltbln 
the Unes of the extracting characters. 

"2. In combination with a stencil sheet havlng both sides coated, an un- 
coated extraetor sheet in front thereof and an extractor sheet of soft paper 
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In tbe rear oî the stencil sheet adapted to hâve the characters etobcddcfl 
thereon. 

"3. In combinatlon with a fibrous coated sheet other sheets in the front and 
rear thereof, adapted to slmultaneously remove, by extraction, the ooatiiig 
of the fibrous sheet, within the Unes of the contacting cliaracters, whereby 
said coating is extracted In contradistinction to being driven through the sten- 
cil sheet, thereby neither abrading nor perforating the flber of said stencil." 

The daim in the patent in suit for the process is as follows: 

"I claim the process of preparing a stencil for duplicating copies, oousisting 
in Introducing into a typewrlting machine a sheet of porous material coated 
with an ink-proof substance, a sheet of paper arrangea in the rear thereof, 
and a sheet of tlssue-paper arranged In front thereof, to both of which paper 
sheets the ink-proof substance will adhère, then inipressing the superlmposed 
sheets with tbe matter to be copied, thereby causlng the ink-proof substance 
of the coated sheet to adhère to the surface of the other sheets on the Unes 
of Impression, and then separatlng the sheets, thereby removing the coating 
from the Ink-proof sheet on the Unes of the type-lmpresslou, substantially as 
set forth." 

It is perfectly obvious that the combination claimed and described 
in the Fuerth patent, which the Patent Office, upon interférence pro- 
ceedings, decided had been invented by Fuerth and not by Dick, is 
the same combination which must be used to carry out the alleged pro- 
cess in the Dick patent in suit. The claim of the patent in suit pur- 
ports to be a claim for a process, but the combination of the top sheet, 
the waxed sheet, and the back sheet cannot be made a part of the pro- 
cess, because Dick claimed to hâve invented that combination, and it 
was decided, in the proceedings for interférence, that Fuerth invented 
it. The only step, therefore, which can be called a process, in making 
a stencil sheet under Dick's process patent, is that the combination 
held to hâve been patented by Fuerth, and decided to bave been in- 
vented by him, is put into the ordinary typewriting machine and 
printed there and taken out again. That, in my opinion, is not a pro- 
cess, within the meaning of the patent law, but is a mère function, or 
work of a machine, which, under the authorities, is not patentable. 
Corning v. Burden, 15 How. 257, 14 L,. Ed. G83 ; Risdon Locomotive 
Works v. Medart, 158 U. S. 68, 15 Sup. Ct. 745, 39 h. Ed. 899; 
Westinghouse v. Bovden Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 
707, 42 Iv. Ed. 1136^; Busch v. Jones, 184 U. S. 607, 23 Sup. Ct. 511, 
46 Iv. Ed. 707. Whether the complainant could maintain any action 
upon the Fuerth patent it is unnecessary to consider in this case, but, 
in my opinion, the patent upon which this suit is brought is invalid 
on the grounds stated. It was argued by counsel that the proceeding 
by which the stencil plate was produced was a process because two 
steps were taken, first, to run the combination through the machine, 
and then, after it was taken out, to peel off the top and back sheets, 
thuai withdrawing the little plugs of wax from the waxed paper ; but, 
in my opinion, that is a mère incident to the working of a machine. 
It might as well be said that, after a patent had been obtained for a 
typewriter, a patent could be obtained for the process of making the 
ordinary four or fiive carbon copies of typewriting, because the opera- 
tor has to place a sheet of carbon between each two sheets of paper, 
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and, after writing on the combined sheet thus made, bas to remove the 
carbon sheets, leaving tbe sheets of paper with the carbon writing. 

My conclusion is that the bill should be dismissed on the merits, 
with costs. 



LEONA GARMENT CO. v. JENKS et al. 

(Circuit Court, N. D. Illinois, E. D. June 5, 1907.) 

No. 27,945. 

Patents— Infringement—Ladies' Gaeio^nt. 

The Critcher patent, No. 781,635, for a combined skirt and drawers, 
held valid and infringed by one style of garment made and sold by de- 
fendant, but narrowly construed as requlred by the prior art, not In- 
fringed by other and différent styles. 

In Equity. On final hearing. 

Coburn & McRoberts, for complainant. 
Ofifield, Towle & Linthicum, for défendants. 

SANBORN, District Judge. Bill for injunction and account for in- 
fringement of patent No. 781,635, dated February 7, 1905, on ladies' 
underwear, granted to Leona J. Critcher, and by assignment owned 
by complainant. A preliminary injunction was granted July 33, 1906, 
based upon admissions both of the vaHdity of the patent and infringe- 
ment. The case was put at issue and complainant took its proof s, but 
défendant ofïered no proof of any kind. The patent being presumptive 
évidence of its own validity, and défendant not having met the burden 
of proof created by such presumption, the only question is whether the 
patent has been infringed by défendant. Fairbanks, Morse & Co. v. 
Stickney, 123 Fed. 79, 59 C. C. A. 309. 

Two kinds of garments are produced as constituting infringements, 
the first called "Complainant's Exhibit, Défendants' Garment," and the 
others "Complainant's Exhibit, Défendants' Garment No. 3," and 
"Complainant's Exhibit, Moran Garment" ; the two last being identi- 
cal. There is no direct proof of the sale by défendants of the exhibit 
called "défendants' garment," but the answer admits infringement by 
making and selling under an alleged license not shown by the proof s. 
Complainant was unable to produce the witness who purchased "de- 
fendants' garment," but filed her affidavit of such purchase, with proof 
that she could not be found or her déposition obtained. The testimony 
also shows that this witness was sent to purchase the garment, and that 
she returned with it. In view of the allégations of the answer as to 
infringement and license enough appears to show infringement by "de- 
fendants' garment," which is substantially the same as the patented 
article. The sale by défendants of "défendants' garment No. 3" anà 
the "Moran garment" is fuUy proved ; and the question is thus present- 
ed whether they infringe. The Critcher patent is for a combined skin 
and drawers, called the Leona skirt-drawers. It is simply a one-piect 
skirt, similar to the ordinary underskirt, and opening in front. To 
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the inside of the skirt, and along its front edges, are attached wings to 
form the drawer-legs, gored, and open from waist to crotch so that 
the skirt forms tlie outside surface of drawers. A corset cover, net 
covered by the patent, complètes the garment. The difficulty of sus- 
taining any patent whatever upon an article of clothing is obvious. 
Upon this record, however, the patent must be held valid, and in- 
fringed by "défendants' garment." But counsel for défendants state 
that this garment is no longer made or sold, the Idéal garment, or 
three-piece combination suit, being the only one now manufactured; 
and it is insisted that the Idéal suit, being the same as "défendants* 
garment No. 2," and the "Moran garment," is not an infringement. 
The one daim of the patent in suit is as follows: 

"The hereln-deserlbed comblned skirt and drawers comprislng a skirt and 
wIngs secured to the Inner face thereof extending from top to bottom of the 
skirt and forming portions of the drawers-legs, each drawers-leg conslstlng 
of one wing and the adjacent side edge portion of the skirt, each wing being 
gored at the top to form an opening from the waist to the crotch and unlted 
to the extrême side edge of the skirt from the crotch to the skirt bottom, the 
forward edges of the drawers forming the front of the skirt and being adapt- 
ed to overlap each other." 

The extrême narrow scope of the patent appears by comparison of 
this claim with that of the prior Chittenden patent No. 765,556, issued 
about six months before the Critcher patent, which follows: 

"The herein-descrlbed comblned skirt and drawers, the same comprislng 
a skirt bavlng secured thereto, upon Its Inner face upon each of the opposite 
sides thereof, a drawers-leg, conslstlng of two wing portions extending from 
the upper edge of the skirt to the bottom thereof at a sultaWe distance apart, 
each wing being gored at the top to form an opening from the waist to the 
crotch and jolned together from the crotch to the bottom of the skirt, whereby 
the drawers-leg, upon each side of the skirt comprises for Its outer wall that 
portion of the sklrt extending between the two wings maklng up the remaln- 
der thereof, as set forth." 

The two garments claimed to be infringements, being défendants' 
garment No. 2 and the Moran garment, are différent in their pattern 
and construction from both the Critcher and Chittenden garments. 
The corset cover and drawers-legs are complète in themselves, and the 
garment is finished by sewing a triangular skirt-piece or tail-piece to 
the inside of the drawers-legs. On the other hand, in the patented gar- 
ment, the skirt is in one pièce, encircling the body of the wearer; the 
drawers-legs being attached to the front of the inside of the skirt, and 
the corset cover sewed to the top of the skirt. This différence in con- 
struction makes the bias parts and straight parts of the cloth corne in 
différent portions of the garment from the bias and straight parts of 
the Leona suit, resulting in a différent hang and setting, stretching or 
sagging in différent parts, and preventing stretching in différent parts 
from the Leona or patented garment. It is claimed by défendants that 
thèse différences make a better garment ; and they refer to the évidence 
of Mrs. Morton, buyer for the muslin underwear department of the 
Marshall Field Company. She testified that the Leona garments are 
unsatisfactory in workmanship, material, and fit, and are not satisfac- 
tory to the trade, while the Idéal suits are satisfactory both to the trade 
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and the company. Be this as it may, I am satisfied that the défendants' 
garment No. 2 and the Moran garment, by reason of their différent 
paltern and construction, and différent disposition of the bias portions 
of the cloth, do not infringe the Leona patent, narrowed so closely by 
the prior art. 

It is a spécifie patent, limited to the exact construction specified. 
The défendants' construction is différent, resulting also in a différent 
disposition of the goods. Thèse différences are sufficient to prevent 
infringement. 

A decree will be entered sustaining the validity of the complainant's 
patent, with injunction and account against "Complainant's Exhibit, 
Défendants' Garment," and like garments, but declaring that défend- 
ants' three-piece garments, constructed as herein stated, as shown by 
"Complainant's Exhibit, Défendants' Garment No. 2," and "Com- 
plainant's Exhibit, Moran Garment," and constructions substantially 
the same, are not infringements. Neither of the parties should bave 
rosts. 



WE3ED et al. v. GAT et al. 

(Circuit Court, D. Connecticut. May 4, 1908.) 

No. 1,259. 

Patents— Suit foh Infbingement— Pleadino. 

A blll for Infringement of a patent and for unfalr compétition In trade 
eonstrued, and held good on demurrer, and not multifarious. 

In Equity. On demurrer to bill. 

Paragraph 8 of bill of complaint is as foUows: 

"(S) And your orators further show on Information and belief that the de- 
fendants now bave on hand, ready for sale in the eity of Hartford, state of 
Connecticut, In said district of Connecticut, and is now advertising and sollcit- 
iiLg sales, and is offering and exposing for sale, large numbers of antiskldding 
devices embodying the inventions, discoveries, and Improvements set forth 
and claimed in said letters patent, and which antislïlddlng devices and ail 
neeessary parts thereof the défendants threaten to sell, and actually hâve 
sold a large number of such antislîidding devices in the city of Hartford, 
state of Connecticut, and elsewbere In the district of Connecticut, in viola- 
tion of your orators' rights under said letters patent No. 567,245, and your 
orators further allège that "William F. Ledger, Grcorge A. Gay, and Harry 
B. Strong are guilty of unfair compétition In trade, in that they hâve copled, 
and are still continuing to copy, the circulars of the complainant, Weed Chain 
Tire Grip Company, thereby leading the trade and customers of the Weed 
Cliain Tire Grip Company to believe that the chains sold by the défendants 
are of the same quality as the chains manufactured and sold by your orator, 
Weed Chain Tire Grip Company." 

To the bill défendants filed a demurrer as follows : 

"Thèse défendants, respectively, by protestation, not confessing or acljnowl- 
edgiiig ail or any of the matters and things in the said plaintiff's blU to be 
true in such manner and form as the same are therein set forth and alleged, 
demur thereto, and for cause of demurrer shovr that it appears by said bill 
that the same is exhlblted against thèse défendants for distinct and unconnect- 
ed matters and causes and is altogether multifarious. 
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"Wherefore, and for divers other good causes of demurrer appearing in 
said blll, thèse défendants jointly and severally demur thereto, and humbly 
demand the judgment of thls court whether they shall be compelled to make 
any other or further answer to said bill, and pray to be hence dismissed witli 
their costs and charges, In thls behâlf most -wrongfully sustained. 

Howard P. Denison, for complainants. 
Daniel A. Rollins, for défendants. 

PLATT, District Judge. I think that paragraph 8 of the bill may 
fairly be construed as alleging that the défendants are selling devices 
which infringe the patent, and are copying complainant's circulars 
about the patented device for an unfair purpose. 

The proofs must conform to such contruction, and to make as- 
surance doubly sure, let the words "ùnder said letters patent" be 
placed as an ending to paragraph 8. This tnay be done without costs 
to either party. 

The demurrer being disposed of let the pleadings go forward in 
the regular way. 



UNITED STATBS v. PHILADELPHIA & R. RY. CO. 
(District Court, El D. Pennsylvanla. March 17, 1908.) 

1. RAILEOADS— SAFETY APPLIANCE ACT-^Ck)NSTBUOTION. 

The safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Oomp. St. 1901, p. 3174]), requlring common carriers engaged In inter- 
state commerce to equlp their cars with automatlc couplera so that they 
wlU couple by Impact when It cornes In contact with another car and 
whieh may be uneoupled from the side without the necesslty of a man go- 
Ing between the ends of the two cars, requires that each car talien sepa- 
rately shall be eompletely equipped, and that the couplers at both ends 
shall be In good order and in operatlve condition. 

2. Samb— Defects— Negligenck. 

Where a car engaged In Interstate commerce bad been at rest for more 
than an hour in the carrler's yard so that an opportunity for inspection 
and for the discovery of defects in its automatlc couplers was afCorded, 
the carrier was bound at its péril to discover and repair the defeet be- 
fore agaln movlng the car, or Incur a llabllity for the penalty imposed by 
the safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174]) for movlng a car engaged in Interstate commerce 
without having the same equipped with couplers coupling automatlcally 
by Impact, without référence to whether the defeet could hâve been dis- 
covered by the exercise of reasonable care. 

[Ed. Note. — Duty of railroads to fumish safe appUances, see note to 
Felton T. Bullard, 37 C. O. A. 8.] 

3. Same— Action fob Penalty— Natube of Peooeeding— Bubden of Pboof. 

An action by the United States against an Interstate carrier to re- 
cover a penalty for violation of the safety appliance act (Act March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]) Is a civil proceed- 
ing. In which the burden Is on the government to malte out a case by clear 
and satisfactory évidence, but not beyond a reasonable doubt 

At Law. 

Thls was an action brought by the United States to recover three penaltle» 
of $100 each alleged to hâve been Incurred by the défendant In hauUng on 
November 12, 1906, Lehigh Valley car No. 83,759, November 13, 1906, Lehlgh 
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Valley car No. 69,609, and on September 26, 1906, its own No. 49,T86, from 
Allentown, Pa., wlth the coupllng and uncoupling apparatus on one end of 
€ach car in a defective condition, In that the lock pin or lock block was dis- 
connected from the uncoupling lever. Two government inspectors of safety 
appliances found thèse cars in the défendants yard at Allentown, and after 
at least half an hour's interval the défendant hauled the cars in the defective 
condition. The défendant ofCered évidence that in the ordlnary course of its 
business It had Inspectors whose duty it was to inspect cars moved by it, 
and if any defects were found such defects were noted in an inspection book 
kept for that purpose; that it had examined thèse books, and found no entry 
of any defect havlng been found or repaired. 

J. Whitaker Thompson, U. S. Atty., John C. Swartley, Asst. U. S. 
Atty., and Luther M. Walter, Spécial Asst. U. S. Atty. 
James F. Campbell, for défendant. 

J. B. McPHERSON, District Judge (charging jury). This is an action 
brought by the United States, as no doubt you understand, to recover 
the sum of $300, being a penalty of $100 for the use by the défendant 
Company of each of three cars, which it is said were defectively equip- 
ped in violation of the act of Congress which is ordinarily known as 
the safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 531. [U. 
S. Comp. St. 1901, p. 3174]). There is only one portion of it to 
which your attention need be directed, and that is the second section 
of the act, which provides, in substance, that no common carrier may 
haul or permit to be hauled or used on its line any car used in moving 
interstate traffic not equipped with couplers coupling automatically b\' 
impact and which can be uncoupled without the necessity of men going 
between the ends of the cars. The meaning of that section is clear 
enough. The direction of Congress is that any common carrier, such 
as a railroad, must equip its cars so that there shall be at both ends 
a coupler which will couple automatically by impact when it cornes 
in contact with another car, and which may be uncoupled also from 
the side without the necessity of a man going between the ends of the 
two cars in order to perform that opération. That requires that each 
car taken separately shall be complète — completely equipped; that is 
to say, it requires that the couplers at both ends shall be in good order. 
It is not sufficient, under this act of Congress, that one coupler 
should be in good order and the other should be defective, although it 
appears from the testimony in the case that under certain circum- 
stances even if one of the couplers is defective the process of coupling 
may nevertheless take place, provided the coupler upon the car with 
which the defective car comes in contact is in good order. If the two 
ends that comc together were both out of order, then the coupling 
could not take place automatically, but if one of them is in good order 
vvhile the other is not, then, under certain circumstances, the coupling 
may take place automatically just the same as though both cars were 
thoroughly equipped. But, however that may be, the act of Congress 
does not permit such a situation to exist. It requires that each car 
taken by itself shall hâve the couplers at both ends in good order, so 
that at each end the coupler may perform its service in the manner 
directed by this statute — that is to say, automatically by the impact 
of the two cars. And it also requires that the couplers shall be in such 
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order that the cars may be uncoupled without the necessity of some- 
body going between the cars; that is done by the use of levers. In 
some instances the lever cornes entirely across the ends of the car, 
so that at whichever side the brakeman or employé happens to be 
standing he may perform whatever opération is necessary for the 
purpose of uncoupHng. On some of the cars, perhaps the most of 
them, as the testimony would seem to indicate, I believe it is only 
upon one side, and then, of course, they can only be used from that 
side, but nevertheless they can be so used. That is the provision of 
the statute. 

Of course, you will sec at once — perhaps you hâve seen aiready, 
if you hâve been thinking at ail about the case— that some difficult 
questions might arise as to when common carriers might be liable, and 
it is very easy to conceive of situations in which it would be hard to 
hold them liable under the strict letter of the law. For examplc, sup- 
pose a car started from the point of shipment in perfectly good order, 
and then through no fa:ult of the carrier something happened to the 
coupler while the journey was in progress. Of course, under the 
strict letter of the law every minute the car was in use after that time 
there would be a violation of the law; but, I say, that would présent 
a hard case, and if the carrier, under the proper construction of this 
statute, is liable under such circumstances, of course, there is a cer- 
tain hardship about the situation. But we bave nothing to do with a 
case of that kind. That may safely be left to be dealt with when the 
time comes. I give you that as an illustration, and others might be 
easily thought of. We are dealing with the particular situation dis- 
closed by the évidence, and the jury must confine itself to that, as I 
intend to do in what I hâve to say to you. 

Hère is a case where a certain number of cars, constituting a train 
used in Interstate traffic — and about that matter there is no controversy 
■ — are at rest for a certain length of time; in ail cases for more than 
an hour, in some cases for, I think, several hours; but, at ail events, 
in ail of thèse three cases at rest for more than an hour, and therefore 
affording an opportunity for inspection for the discovery of defects in 
thèse automatic couplers. In a case like that I instruct you that it is 
the carrier's duty to find any defects that may exist, and if the car- 
rier fails to find them, then the carrier is liable for the penalty ini- 
posed by the statute; because if the train is used afterwards with the 
coupler out of order, then, of course, under the précise letter of the stat- 
ute, the carrier is using a coupler that cannot be coupled automatically 
by impact or cannot be uncoupled without somebody going between the 
cars, or perhaps neither opération can be performed as the statute con- 
templâtes. In other words, the question of diligence or carefulness 
on the part of the carrier in inspecting the cars has nothing at ail to 
do with the matter now before you. The obligation is laid upon the 
carrier by the statute to find, in effect, any defect that may exist, when 
it has, as it had under thèse circumstances, the opportunity to discover 
it; and if its inspectors do not discover it, then the carrier is liable 
for those defects and for the penalty that is imposed for the use of the 
car having such defects. 



UNITED STATES V. PHILADELPHIA & K. ET. CO. 699 

That leaves, therefore, for your considération, in each of thèse three 
cases the question of fact whether thèse cars, or either of them, were 
defective. You hâve heard the two inspectors in the service of the 
Interstate Commerce Commission upon that point, and there is other 
testimony oiïered by the défendant carrier which would tend to show 
that they were mistaken, and you will hâve to détermine what is the 
fact. They may, perhaps, hâve mistaken some other car for the one 
that is spoken of hère, or they may not hâve discovered the things that 
they said they did discover; instead of the couplers being out of order, 
they may hâve been in order; and those are questions of fact which 
I submit to the jury for their détermination. 

There are three separate charges hère, and it is in the power of the 
jury, as they may find the évidence to indicate, to fînd either that the 
carrier should pay a penalty of $300 or of $200 or of $100, or that it 
should pay nothing, according as they may find that one or more of 
thèse cars were defective or as they may find that they were ail in 
thé order contemplated by the statute. 

There is this further to be said : This is what is called a pénal stat- 
ute; that is to say, it is a statute that imposes a penalty. It is not a 
statute that makes a criminal prosecution or requires a criminal prose- 
cution, or permits, indeed, a criminal prosecution for the violation of 
its provisions, but it imposes a money penalty. The rules that apply, 
therefore, in the criminal court do not apply hère. It is not neces- 
sary that the United States should prove its case beyond reasonable 
doubt. As you very well understand, that is the measure of proof 
that is required in a criminal case. It does not apply hère. The Unit- 
ed States has the burden of proof upon it in order to make out its 
case. It has the burden of proof from the beginning to the end of it. 
It never shifts. It is bound to make out its case, and it is bound to, 
make it out by évidence that is clear and satisfactory to the jury. That 
is the obligation that is laid upon it. Not by évidence which is of that 
high degree which we describe when we say évidence beyond reason- 
able doubt, but it is bound to make it out by such évidence as is 
clear and satisfactory, and by that degree of proof to make out ail the 
éléments which go to constitute the charge. If the United States has 
failed to come up to that standard, then it has failed in this case as 
to one or more or ail of thèse particular charges, because that obliga- 
tion rests upon it. 

That, 1 believe, constitutes ail the instructions that I need give you 
with regard to this case. They cover, so far as I can see, ail the points 
upon which I hâve been asked to give you spécifie instructions, and I 
therefore need not confuse you by reading them over and answering 
them specially. 

The jury rendered a verdict In favor of the Untted States for $3CK)i 
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UNITED STATES v. MUSGRAVE. 

(District Court, E. D. Arkansas, E. D. April 1, 1908.) 

No. 493. 

1. PosT OmcE— Mails— Power or COngress. 

U. S. Const. art. 1, § 8, authorizlng Oongress to establish post ofBces and 
post roads, authorlaes ail measiires necessary to secure the safe and 
speedy transmission of the mails and a prompt dellvery of thelr contents, 
and also grants power to prescrite what shall be carrled and what shall 
be excluded. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, § 1.] 

2. WOEDS AND Phrases— "PuBMC Policy." 

The "publie policy" of the government Is not limited to such matters as 
are unlversally consldered as injm-ious to the public Interests, but any 
acts reasonably tending to hâve that effect may be prohibited by statute, 
and thereupon they are against publie policy. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5813-5814; vol. 8, p. 7773.] 

3. Statutes— Unambiguous Statxjtbs— Judioiax Dtjtt. 

Where a statute is clear and unambiguous, a court Is bound to enforce 
it as It is. 

4. Post Office— Mails — Obscène Matteb— Statute Constbued. 

Rev. St. § 3893, as amended by Act Sept. 26, 1888, c. 1039, § 2, 25 Stat. 
496 (U. S. Comp. St. 1901, p. 2658), forblddlng the mailing of obscène, levvd, 
or lascivious books, etc., prohlblts the use of the mails to ail persons for 
the transmission of matters which are lewd, lascivious, or Indécent, re- 
gardless of the relatlonship between sender and addressee — e. g., husband 
and wife — and regardless of the effect of the receipt of the article seut 
may hâve on the mind of the partieular addressee. If it is of such na- 
ture that the readlng would, in the opinion of reasonable persons, or the 
jurors selected to try one chargea with vlolatlng the section, tend to dé- 
prave or corrupt the morals of reasonable persons, and would suggest 
to the mlnds of either sex thoughts of an impure or llbidinous character, 
it is within the prohibition of the statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, § 50. 

Nonmailable matter, see note to Timmons v. United States, 30 C. C. 
A. 79.] 

Powell Clayton, Asst. U. S. Atty. 
Û. S. Bratton, for défendant. 

TRIEBER, District Judge. The défendant is charged in the indict- 
ment witli violation of section 3893, Rev. St., as amended by the act of 
September 26, 1888, c. 1039, § 2, 35 Stat. 496 (U. S. Comp. St. 1901, 
p. 2658), for sending through the mails an obscène, lewd, and lascivious 
letter which was addressed to his wife. The demurrer raises the ques- 
tion whether such a letter sent by a man to his wife constitutes a vio- 
lation of this statute. The contention on behalf of the défendant is 
that in view of the construction placed upon this statute by the Su- 
prême Court in Swearingen v. United States, 161 U. S. 446, 451, 16 
Sup. Ct. 562, 40 L. Ed. 765, where the court held that "the offense 
aimed at in that portion of the statute we are now considering was the 
use of the mails to circulate or deliver matter to corrupt the morals 
of the people. The words 'obscène,' 'lewd,' and 'lascivious,' as used 
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in the statute, signify that form of immorality which has relation ta 
sexual impurity, and hâve tlie same meaning as is given them at com- 
mon law in prosecutions for obscène libel," Congress could not hâve 
intended to include husband and vi^ife, as at common law they were 
one ; and for the further reason that no action or criminal prosecution 
would lie for a libel of the wife by the husband. There is high authori- 
ty for the latter proposition. Regina v. L,ord Mayor, 16 Q. B. D. 772 ; 
State V. Edens, 95 N. C. 693, 59 Am. Rep. 294. But does the language 
used in the Swearingen Case apply to tlîe entire act, or was it intend- 
ed to apply only to the one part of the act then under considération, 
which was to ascertain the intent of Congress in the use of the words 
"every obscène, lewd, and lascivious book * * * or other publica- 
tion of an indécent character" ? A careful reading of the opinion will 
show that the only question before the court was the latter, as appears 
from the quotation above. This also applies to numerous other cases 
in which the same conclusions were reached (Dunlop v. United 
States, 165 U. S. 486, 17 Sup. Ct. 375, 41 L. Ed. 799; United States 
V. Clarke [D. C] 38 Fed. 732; United States v. Harmon [D. C] 45 
Fed. 414; United States v. Martin [D. C] 50 Fed. 918; United States 
V. Moore [D. C] 129 Fed. 159; Burton v. United States, 142 Fed. 
57, 73 C. C. A. 243), in none of which was there any other question 
involved than what constitutes such literature as is prohibited by the 
statute. For this reason thèse cases are not authorities on the issue 
involved herein. 

In the case at bar it is necessary to construe the entire act in order 
to détermine the question raised by the demurrer. It is well settled 
that the power vested in Congress to establish post offices and post 
roads authorizes ail measures necessary to secure the safe and speedy 
transmission of the mails and a prompt delivery of its contents, as well 
as the power to prescribe what should be carried and what should be 
excluded. Ex parte Jackson, 96 U. S. 727, 732, 24 L. Ed. 877 ; In re 
Rapier, 143 U. S. 110, 134, 12 Sup. Ct. 374, 36 L. Ed. 93. In the last- 
cited case the court said : 

"When the power to establish post offices and post roads was surrendered to 
the Congress it was as a complète power, and the grant carried with It the 
right to exercise ail the powers which made that power effective. It Is not 
necessary that Congress should hâve the power to deal with crime or im- 
morality within the states In order to malntaln that it possesses the power 
to forbld the use of the mails In ald of the perpétration of crime or im- 
morality. The argument that there Is a distinction between mala prohlblta 
and mala In se, and that C5ongress might forbld the use of the mails in pro- 
motion of such acts as are universally regarded as mala in se, including ail 
such crimes as murder, arson, burglary, etc., and the offense of circulating 
obscène books and papers, but cannot do so In respect of other matters which 
It might regard as criminal or Immoral, but which It has no power itself to 
prohibit, Involves a concession which Is fatal to the contention of the petltlon- 
ers, slnce It would be for Congress to détermine what are within and what 
wlthout the rule ; but we think there Is no room for such a distinction hère, 
and that It must be left to Congress in the exercise of a sound discrétion, to 
détermine in what manner it will exercise the power It undoubtedly pos- 
sesses." 

To the same effect are Enterprise Savings Association v. Zumstein, 
67 Fed. 1000, 15 C. C. A. 153, and Weeber v. United States (C. C.) 
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62 Fed. 740, decided by Mr. Justice Brewer and concurred in by Cir- 
cuit Judges Caldwell and Sanborn. Thèse authorities conclusively dé- 
termine that Congress in enacting législation of this sort, is not at- 
tempting to act under any pretended police power, but under the pow- 
ers granted by section 8 of article 1 of the Constitution "to establish 
post offices and post roads." If the use of the mails is a privilège 
which may be granted or withheld by Congress, Congress has the pow- 
er to détermine what shall be carried and what excluded. In the ex- 
ercise of that power it has excluded explosives, liquids of varions 
kinds, insect pests, except for scientific purposes, packages weighing 
over four pounds and many other articles. In determining that ques- 
tion Congress does not act for the protection of the rights of individu- 
als merely ; this has been wisely left to the states by the national Con- 
stitution. But under the powers to regulate the mails, it has seen 
proper to déclare that they shall not be used for any purposes which 
are detrimental to the morals of the people or against public policy, 
and, by enacting that the sending of obscène matter through the mails 
shall not be permissible, it has determined such acts to be against pub- 
lic policy. The public policy of the government is not limited to such 
matters as are universàlly considered as injurions to the public inter- 
ests, but any acts reasonably calculated to hâve that efïect may be pro- 
hibited by statute, and thereupon they are against public policy. Unit- 
ed States V. Freight Association, 166 U. S. 290, 340, 17 Sup. Ct. 540, 
41 L. Ed. 1007 ; Logan & Bryan v. Postal Tel. Co. (C. C.) 157 Fed. 570, 
587. 

In the Freight Association Case the court, speaking by Mr. Justice 
Peckham, said on that subject: 

"The public policy of the government Is to be found In Its statutes, or when 
they hâve not yet spoken, then In the décisions of the courts and the constant 
practlce of the government officiais ; but when the lawmaklng power speaks 
upon a partlcular subject over which it has constltutlonal power to leglslate, 
public policy In such a case Is what the statute enacts." 

The authorities as to what was the intent of Congress in enacting 
this législation are quite numerous and practically uniform. In Ex 
parte Jackson, supra, it was held : 

"In excluding varlous articles from the mails, the object of Congress has 
not been to interfère with the freedom of the press, or wlth any other rights 
of the people ; but to refuse the facllltles for the distribution of matter deem- 
ed injurlous to the public morals. • • * Ail that Congress meant by this 
act was that the mail should not be used to transport such corrupting publica- 
tions and articles, and that any one who attempted to use It for that purpose 
shall be punlshed. The same Inhibition has been extended to circulars con- 
cernlng lotterles — Institutions which are supposed to hâve a demoralizing In- 
fluence upon the people." 

In United States v. Chase, 135 U. S. 255, 2.61, 10 Sup. Ct. 756, 758, 
34 L. Ed. 117, the court, in stating the intent of Congress in enacting 
this statute, said: 

"We think that its purpose was to purge the mails of obscène and Indécent 
matter as far as was consistent with the rights reserved to the people, and 
wlth a due regard to the security cf private correspondence from examlnatlon." 
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In Timmons v. United States, 85 Fed. 204, 30 C. C. A. 74, the court 
said: 

"Havlng regard to the evil to be suppressed, and looklng to the whole of 
the section, the Intention was to render nonmailable every obscène, lewd, or 
lascivious book, pamphlet, plcture, paper, letter, writing, print, or other pub- 
lication of an indécent character as being simllar to those speciflcally named, 
and like those In being obscène, lewd, or lascivious In character. Sueh we 
think is the proper construction." 

In De Gignac v. United States, 113 Fed. 197, 52 C. C. A. 71, it was 
contended that the indictment drawn under this statute was subject 
to the rule of pleading applicable to indictments for slander, libel, etc. ; 
that it is strictly analogous to an indictment for criminal libel. But in 
overruling this contention the court held that : 

"The primary object of this statute is to protect the mails from corrupt 
communications. The Incldental purpose of the iaw Is to protect the public 
morals." 

A pétition for certiorari to review this case was denied by the Su- 
prême Court. 186 U. S. 482, 22 Sup. Ct. 941, 46 L. Ed. 1266. In 
United States v. Bebout (D. C.) 28 Fed. 522, 524, it was held : 

"The statute does not make the publication of obscène and indécent matter 
an offense. It consista in using the United States mail for Its circulation." 

In United States v. Smith (D. C.) 45 Fed. 476, Judge Jenkins said : 

"The purpose of the statute was to purge the mails. Congress, possesslng 
the power of exclusion, déclines to permit the mail to become a vehicle for 
transmission or circulation of mental filth." 

That the letter charged in the indictment to hâve been transmitted 
by the défendant through the mail is within the prohibition of the stat- 
ute is not denied. As originally enacted, the act did not include letters. 
Act June 8, 1872, c. 335, § 148, 17 Stat. 302, and Act March 3, 1873, 
c. 258, § 2, 17 Stat. 699. Nor did the amendment of July 12, 1876, 
include them. Act July 12, 1876, c. 186, 19 Stat. 90; section 3893, 
Rev. St. (2d Ed.) 1878 (U. S. Comp. St. 1901, p. 2658). It is the 
amendatory act of September 26, 1888, c. 1039, § 2, 25 Stat. 496 (U. 
S. Comp. St. 1901, p. 2658), which first included letters. The language 
of the statute is clear and free from ambiguities; it makes no excep- 
tions in favor of any persons. The language used is "any person who 
shall knowingly deposit," etc. There is no exception in favor of hus- 
band and wife. In construing statutes, the well-established rule is, 
where the language of the statute is clear and free from ambiguity, 
the duty of the court is to enforce it as it is, as there is nothing to 
construe. Thornley v. United States, 113 U. S. 310, 5 Sup. Ct. 491, 
28 L. Ed. 499; Scotts v. Reid, 10 Pet. 524, 527, 9 L. Ed. 519; Bâte 
Refrigerating Co. v. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 39 L. 
Ed. 601. 

In Hamilton v. Rathbone, 175 U. S. 414, 419, 20 Sup. Ct. 157, 44 

h. Ed. 221, it was held: 

"The rule Is perfectly well settled that where a statute Is of doubtful mean- 
ing and susceptible upon Its face of two constructions, the court must look into 
prior and contemporaneous acts, the reasons which induced the act in question, 
the mlschiefs intended to be remedied, the extraneous clreumstances aiid the 
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purposes Intended to be accompllshed by It to détermine Its proper conatruo' 
tloiu But where the act Is clear upon Its face, and when, standing alone, It 
is falrly susceptible of but one construction, that construction must be glven 
to it." 

In Collins v. New Hampshire, 171 U. S. 30, 34, 18 Sup. Ct. 768, 
34 L. Ed. 60, the court said : 

"In whatever language a statute may be framed, its purpose must be de- 
termined by its natural and reasonable effect." 

In Scotts V. Reid the court said : 

"Where the language of the act is explicit there Is great danger in depart- 
ing from the words used to glve an effect to the law which may be supposed 
to hâve been designed by the Législature. * * • It is not for the court 
to say that where the language of the statute is clear that it should be so con- 
strued as to embrace cases, because no good reason can be assigned why they 
are excluded from the provisions." 

In United States v. Chase, supra, the court in construing this stat- 
ute before it was amended by the act of September 36, 1888, said : 

"Another argument on which indictments of this character hâve been sus- 
talned by some of the circuit courts is that a reasonable construction must be 
glven the statute, and, It belng évident that Oongress Intended to exclude 
anything of an obscène character from the mails, it Is immaterlal whether the 
thing prohibited is inside or outside of an envelope, and therefore unreason- 
able to hold that Congress intended not to allow a décent writing In an obscène 
envelope, but at the same tlme to allow obscène writing In a proper envelope. 
We recognize the value of the rule of construing statutes with référence to 
the evil they were designed to suppress as an important aid in ascertaining 
the meaning of language In them which is ambiguous and equally susceptible 
of conflicting constructions. But this court has repeatedly held that this 
rule does not apply to instances which are not embraced in the language em- 
ployed in the statute, or implied from a falr Interprétation of its context, even 
though they may involve the same mischief which the statute was designed to 
suppress." 

To sustain the contention of défendant would necessarily require 
the court to insert in the act an exception which Congress has failed 
to make. It would necessitate in almost every case a détermination 
of the moral or mental condition of the addressee of every obscène 
niatter sent through the mails, and, as stated by the assistant district 
attorney, "the jury would hâve to détermine in every case whether 
the mind of the receiver of the letter could be corrupted, and an ac- 
quittai would resuit if the addressee were a woman of the town, were 
insane, were so high minded as not to be influenced by letters of this 
character, were of such immature years as not to understand the im- 
port of the words, were so depraved that he could sink no lower." A 
prostitute's mind, or that of a degenerate, may not be open to any 
immoral influences, and the receipt of a lascivious or lewd letter, book 
or picture may not corrupt their minds because they are beyond such 
influences. Would that fact be a défense to a prosecution under this 
statute? Would the fact that a person, while away from home, pur- 
chases a lascivious book or picture, and sends it through the mails 
addressed to himself at his home, exempt him from prosecution under 
the statute? Clearly not. Or if publishers of such literature should 
use the mails for the purpose of sending it to retail dealers, who may 
hâve no intention of reading it, and whose minds for this reason could 
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not be corrupted, but merely sell it, could it be successfully claimed 
that such acts would not be violative of the statute? Congress bas 
prohibited the sending of lottery tickets through the mails. Can a 
husband send such a ticket to his wife through the mails and still not 
be amenable to the law, or send to his wife an article intended for the 
purpose of preventing conception or procuring an abortion, which is 
prohibited by the same act? In the opinion of this court the language 
used clearly and convincingly shows that the intent of Congress was 
to prevent the abuse of a great privilège granted by a magnanimous 
government for the purpose of promoting the welfare and intelligence 
of its people, and not permit it to become a "vehicle for the trans- 
mission or circulation of mental filth." 

It is true the language used in some of the cases cited, if read without 
référence to the issues before the court, would justify the conclusion 
that the sole question to be determined under this statute is the effect 
the matter sent through the mail would hâve on the mind of the ad- 
dressee. Thus Judge Thayer, in his charge to the jury in United States 
V. Clarke (D. C.) 38 Fed. 733, used the following language : 

"I désire to say that I hâve no doubt that under the statute under which 
this indictment is framed, standard médical works (and by that I mean works 
that are studied and consulted by physicians and are kept in médical and 
public libraries) may lawfully be sent through the mail to persons who buy or 
call for them for the purpose of seeklng Information on the subjects of which 
they treat. * * * Furthermore, gentlemen, I hâve no doubt that persons 
may lawfully communicate through the mails with thelr physicians by de- 
scribing symptoms of thelr physleal ailments, habits and practices, and asking 
professional advice In relation thereto ; and I hâve no doubt that in response 
to such inquiries a physiclan may lawfully advise a patient through the mails 
with respect to the subject-matter of such communications." 

But by référence to the very beginning of the charge it will be seen 
that the learned judge stated that "the sole question that remains for 
you to consider and détermine is whether the pamphlet and papers 
are obscène, lewd, and lascivious." It thus clearly appears that what 
was intended by the courts in the cases cited by counsel for the de- 
fendant was merely the définition of the words "obscène, lewd, and 
lascivious, or publications of an indécent character" and not the con- 
struction of the entire act, or the question now before the court. 

That it was the intention of Congress to prohibit the use of the mails 
to ail lewd and lascivious matters relating to the sexes is also shown 
by the fact that the same act prohibits the use of the mails to "notice 
of any kind giving information, directly or indirectly, where or how, 
or of whom, or by what means any of the hereinbefore mentioned mat- 
ters, articles, or things may be obtained or made," etc. Such informa- 
tion alone cannot corrupt the mind of any one, still as it may lead to the 
purchase of the prohibited articles, Congress, in its wisdom, bas pro- 
hibited the use of the mails for such communications. That the sole 
object of the act was not for the purpose of preventing the corruption 
of the minds of those to whom the letters or papers are sent and who 
are susceptible to such corruption is fully shown by the fact that it 
has been the uniform rule of the courts that communications of that 
nature addressed to government officiais who, suspecting that the de- 
fendants are engaged in sending obscène literature through the mails, 
160 F.— 45 
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sought information from them under assumed names, by the use of 
what is commonly called "decoy letters" are violations of this statute. 
Grimm v. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 
550; Goode v. United States, 159 U. S. 663, 16 Sup. Ct. 136, 40 L. 
Ed. 397; Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 480, 
40 L. Ed. 606 ; Andrews v. United States, 162 U. S. 420, 16 Sup. Ct. 
798, 40 L. Ed. 1023; and Shepard v. United States, 160 Fed. 584. 
It was urged in those cases that the letters having been mailed to ficti- 
tious persons in response to decoy letters there could be no offense, 
but thèse contentions were overruled, although it could hardly be 
claimed that the effect of such information, or even the obscène books 
or pictures, would hâve had any effect on the mind of the récipient, 
the government officiai, or arouse thoughts of an impure or libidinous 
character. Judge Thayer, who presided at the trial in the District 
Court in the Grimm Case (D. C.) 50 Fed. 528, 530, which was affirmed 
in Grimm v. United States, supra, in passing upon that question said : 

"The next Inquiry Is whether the act complalned of — ^^that Is to Bay, the de- 
poslt of nonmallable letters in the mail — loses its crimlnal character because 
the letters were sent to a person in the service of the post office department in 
response to an inquiry made by that person under an assumed name, and for 
the purpose of detecting the défendant in the commission of a crime. This 
question must be declded in the light of authority, and without référence to 
the other question that bas sometimes been discussed, whether a person is 
ever justified in resortlng to artifice or déception for the purpose of dis- 
coverlng crime. In view of what seems to be the welght of authority at the 
présent time, the court is compelled to décide the question last stated In the 
négative. If a letter gives information where obscène books or pictures oan 
be obtained, it is an offense to deposit such a letter In the mail with intent 
to give such information, and thereby to ald In the sale and distribution of 
such books and pictures, even though the party addressed happens to be an 
officia] in the service of the government. And, if such act is done voluntarlly 
and intentionally — that Is to say, if the nonmallable letter la deposlted In 
the mail by the accused without solicitation on the part of the offlcer that the 
mail be used to convey such Intelligence — the weight of judicial opinion seems 
to be that the act does not lose Its criminal character, though the offense 
may bave been commltted in responding to an inquiry from a person in the 
government service which was made under an assumed name for the purpose 
of concealing his Identity." 

Applying thèse rules, it clearly appears that the object of Congress 
in enacting the statute was to absolutely prohibit the use of the mails 
to ail persons for the transmission of matters which are lewd, lascivi- 
ous, or indécent. It matters not what the relationship between sender 
and sendee is, or what the effect of the receipt of the article sent may 
hâve on the mind of the particular person to whom it is sent. If it is 
of such a nature that the reading would, in the opinion of reasonable 
persons, or the jurors selected to try the case, hâve a tendency to dé- 
prave or corrupt the minds of reasonable persons and would suggest 
to the minds of either sex thoughts of an impure or libidinous char- 
acter, it is within the prohibition of the statute. In the language of 
Judge Phillips in United States v. Harmon (D. C.) 45 Fed. 417 : 

"Laws of this character are made for soclety in the aggregate and not in 
particular. Se, whlle there may be Indlvlduals and societles of men and 
women of pecuUar notions or idlosyncrasies, whose moral sensé would nelther 
be depraved nor offended by the publication now under considération, yet the 
exceptional sensibllity, or want of senslbllity, of such canuot be allowed as 
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a standard by which Its obscenlty or Indecency Is to be tested. Rather Is the 
test, what is the judgment of the aggregate sensé of the community reached 

by It?" 

If a man desires to provide his wife with such literature he must 
use other means than the mails to transmit it. The millions spent 
by the government annually on the post office establishment, in ex- 
cess of the revenue derived therefrom, are not intended for the pro- 
motion of immorality or the gratification of depraved tastes, and he 
who thus uses the mails is, under the statute, guilty of an offense. 

In United States v. Wroblenski (D. C.) 118 Fed. 495, it was said that 
a distinction may be drawn between letters sent to a young person or 
a stranger, and to a member of the family, upon the ground that the 
same test is not applicable to publications and sealed private letters. 
But who is to draw that distinction? In the opinion of this court it 
is for Congress to do it and not the courts. As long as there is nothing 
in the act itself justifying this distinction, courts hâve no right to sup- 
ply it. For this reason, I am unable to foUow that case. 

The demurrer to the indictment is overruled. 



VANOB V. PULLMAN CO. 
(arcult Court, N. D. West Virginia. Aprll 1, 1908.) 

1. COEPOBATIONS — FOEEIGN COBPOBATIONS— SEBVICE — StATUTES — OONSTBTTO- 

TION. 

Code W. Va. 1906, § 2322, permits foreign corporations to do business In 
West Virginia on equal terms wlth domestic and nonresident corporations 
on eomplying with certain conditions, and obtalning and recording a cer- 
tlflcate from the Secretary of State. Section 3805 déclares that the State 
Audltor shall be attomey in fact for and on behalf of every foreign cor- 
poration dolng business within the state, whIch by power of attomey sliail 
appoint such Audltor attorcey in fact to accept service for It, and sec- 
tion 3810 déclares that any corporation falllng to comply with the act, so 
far as relates to the appolntment of the Audltor as statutory attorney, 
shall forfelt $100 for such fallure, and, on faliure to pay the penalty, its 
charter shall be forfelted. Eeld, that section 3805 did not constltute the 
Audltor the attorney in fact for every foreign corporation doing business 
In the state, but only such as in the flrst Instance determined for them- 
selves that they were doing business within the state, andhence service 
of process agalnst a foreign corporation who had never complled with 
such act nor with section 2322, and claimed that it was not doing busi- 
ness within the state, was Insufficlent to eonfer jurlsdiction over it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
2619. 

Service on foreign corporations, see notes to Eldred v. American Palace 
Car Co. of New .Jersey, 45 C. O. A. 3 ; Cella Commission Co. v. Bohlinger, 
78 C. O. A. 473.] 

2. Same. 

If such corporation were floing business in the state illegally, the Btate 
Audltor was nevertheless riot authorized to accept service for It until 
he had been constituted its attorney by power executed by such corpo- 
ration. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 12, Corporatl(»ia, i 
2619.] 
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3. Same— Jtjrisdiction— FoREiGN Attachment. 

Where a foreign corporation had net complied wlth West Virginia lawB, 
authorizlng foreign corporations to do business within tlie state, and claim. 
ed that it was not doing business there, the courts of such state could 
not aequire jurlsdictlon over It except in rem by foreign attachment. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 12, Corporations, } 
2570. 

Jurisdlctlon over corporations, see note to St. Louis, I. M. & S. Ry. Co. 
V. Newcom, 6 0. O. A. 174.] 

On Motion to Quash Summons, and Return of Service Thereon. 

Plalntlff Instltuted this suit to recover damages for personal iDjuries ai- 
leged to hâve Ijeen sustained by her at the hands of defendant's employés 
while she was a passenger on one of Its cars tietween Marieopa, Ariz., and 
St. Louis. Mo. She allèges herself to be a citizen of Minerai county, W. Va., 
and the défendant to be a corporation under the laws of the state of Illinois. 
On January 31, 1907, the summons In the case was Issued returnable to the 
flrst Monday In March following, and on February 13, 1907, the marshal made 
the following return of service thereon: "Served the within summons on the 
wlthln named the Pullman Company by dellvering a true copy thereof to 
Arnold C. Scherr, Auditor of the state of West Virginia, and attorney in fact 
for said company, in the city of Charleston, Kanawha county, West Virginia, 
on the 13th day of February, 1907, that belng the county of the résidence of 
said Scherr, the said company not baving any place of business in said state 
of West Virginia, and there not belng In the state any président, cashier, 
treasurer, chief ofBcer, or other officer or director, trustée or agent, or secre- 
tary of said company, or any member of Its board of trustées, directors or 
vlsltors, or any person, other than said Auditor, appointed by law to accept 
service of process." On May 14, 1907, defendant's attorneys appearing spe- 
eially, and only as amicus curiœ, moved to quash the summons and return 
thereon Indorsed, and the court havlng doubt as to the suf&cleney of such re- 
turn and of its jurisâiction over the cause of action in the premises directed 
an investigation of fact to be made at the bar of the court as to such juris- 
dlctlon. The resuit of such investigation was set forth In an onîer entered 
October 15, 1907, whereln the facts shown are stated to tie as follows: First 
The said Pullman Company regularly and dally runs its pullman cars upon 
and attached to ail regular through Baltimore & Ohio Eailroad Company pas- 
senger trains running in and through said state. Second. That a citizen of 
West Virginia, or any person desiring to secure passage and transportation 
upon one of the defendant's salâ cars, may upon payment of the regular fare, 
and In advance of the arrivai of said car, publicly purchase at two, or pos- 
sibly more, raliroad stations and ticket offices of gaid Baltimore & Ohio Rail- 
road Company within the state of West Virginia, a ticket known as a Pull- 
man car ticket entitling the purchaser and holder thereof to a seat and sleep- 
ing berth in said car, wblch ticket is prlnted or fiUéd In so as to show the date 
of purchase; the name of the car and the points between which the ticket 
entitles the purchaser to the seat and berth so purchased. Third. It was fur- 
ther proven that persons desiring to purchase a ticket entitling them to trans- 
portation and use of a seat and berth on a car of the défendant company may 
do so by applylng to the regular station agent of the Baltimore & Ohio Rali- 
road Company at stations and ofHces of said company within said state, which 
agent will, at the request of the purchaser, telegraph ahead to a necessary 
and convenlent point or station, in or without the state of West Virginia, 
which may also be done by any individual desiring to secure accommodations, 
to the conductor of the defendant's car on any desired regular train, and se- 
cure by means of telegraphing therefor a seat, berth, and transportation in 
one of defendant's cars for the person making the application and who paya 
the fare therefor to the conductor, as fully and to the same extent and efCect 
as the applicant could do If on board such car and in person making the 
purchase, and ail télégraphie messages sent as aforesaid by a ticket agent are 
sent without any charge or expense to the applicant. Fourth. It Is further 
proven that persons desiring to travel along the Unes of the rallroada upon 
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whlch sald cars of the défendant are run, elther wlthin said state, or from 
places within sald state to places without said state, are publiely permitted 
to and may enter and ride In and upon defendant's cars upon payment of 
the regular Pullman charge and fare then and there pald to the conductor 
of sald car, and recelve Pullman transportation from place to place within 
the state, or from places within it to places beyond Its borders. Fifth. It la 
further proven that the board of public works of the state of West Virginia 
annually assesses and values the property of the défendant company within 
sald state for the purpose of taxation, which property so valued and assessed 
conslsts of defendant's said cars, and that for the year 1906 the valuation 
of the defendant's sald property, so assessed by the board of public works in 
said state, was $273,000.06, and that for the year 1907 the assessed valuation 
thereof Is also $273,000, and that the sald défendant Is charged with and bas 
pald taxes on sald valuation to the state of West Virginia, and to the coun- 
tles of said state through which its sald cars are run as apportioned by the 
board of public works. Slxth. It is further proven that annually the défend- 
ant company, as requlred by the laws of the state of West Virginia, gives 
into the sald board of public works, for assessment and valuation, property 
owned and used by it within the state of West Virginia. 

And at the instance of S. W. Walker, who bas appeared specially, amlcua 
cari», it is further proven and shown that, in considération for the sald pay- 
ment made by the persons to the Pullman Company or its agents, sald com- 
pany furnlshes seats for such persons to sit upon, berths in which to sleep, 
compartments la which to smoke, water-closets, washlng facIUties, and upon 
some cars dlnlng facilltles. It was further proven at the bar of the court 
that the proeess in this case was served as per the followlng slgned state- 
ment of A. C. Scherr, Audltor: 

"On the 13th day of February, 1907, a deputy marshal from the office of 
F. H. Tyree, United States marshal, served the within proeess on me as the 
attorney in fact for the Pullman Company. The deputy was Informed that 
I was not the attorney in fact for the Pullman Company lander the provi- 
sions of chapter 39, p. 401, Acts of 1905. Of this fact the United States mar- 
shal was oflacially advlsed on the 13th inst. He returned the proeess with the 
request that the same be forwarded to Messrs. Faulkner, Walker & Woods, 
attorneys at Martlnsburg. This was done on this 20th day of February, 1907. 
"[Signed] A. O. Scherr, Audltor." 

H. B. Gilkeson and Wm. McDonald, for plaintiff. 
Faulkner, Walker & Woods, for défendant. 

DAYTON, District Judge (after stating the facts as above). Under 
the facts set forth as above, two novel and perplexing questions hâve 
been raised by counsel, neither of which bas been heretofore determined 
by either fédéral or state court. Thèse questions are: First. Under 
the statutory laws of Wesi Virginia, is the Auditor of State constituted 
an attorney in fact for this Pullman Company, upon whom service of 
proeess can be legally made and jurisdiction over it thereby obtained? 
Second. Is the défendant "doing business" within the state of West 
Virginia, within the meaning of chapter 39 of its Acts of 1905 (Code 
1906, §§ 3805-3810)? 

Under section 1046 of the Code of 1906 corporations in this state 
are classified into domestic, nonresident domestic, and foreign ones. 
Domestic ones are those chartered under the laws of the state, and hav- 
ing their principal place of business within the state. Nonresident do- 
mestic ones include those chartered under the laws of the state, but hav- 
ing their principal place of business outside of the state. Ail others 
are classed as foreign corporations. Under section 2322 of the Code 
foreign corporations are permitted to do business in the state upon 
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equal terms with domestic and nonresident domestic ones upon comply- 
ing with certain conditions set forth, a certificate of which compliance 
must be issued by the Secretary of State and recorded. This statute 
provides, however, that nothing in it contained "shall be construed to 
lessen the liability of any corporation, which may not hâve complied 
with the requirements of this section, upon any contract or for any 
wrong." 

The Législature of the state, by Act Feb. 23, 1905, p. 401, c. 39, 
embodied in sections 3805 to 3810, inclusive, of the Code of 1906, 
provided : 

"Section 1. The Audltor of this state shall be, and he Is hereby constltuted, 
the attorney In fact for and on behalf of every forelgn corporation dolng 
business in this state, and of every nonresident domestic corporation. Every 
such corporation shall, by power of attorney, duly executed, acknowledged 
and filed in the Auditor's office of this state, appoint sala Audltor, and his 
successors in office, attorney In fact to accept service of process and notice 
in this state for such corporations, and by the same Instrument It shall dé- 
clare its consent that service of any process or notice in this state on sald 
attorney in fact, or hls acceptance thereof indorsed thereon, shall be équiva- 
lent for ail purposes to, and shall be and constitute, due and légal service up- 
on sald corporation. 

"Sec. 2. Provides that such corporations shall pay the Audltor an annual 
fee of ten dollars for actlng as such attorney in fact, such fées to be tumed 
Into the state treasury by him. 

"Sec. 3. The postofflee address of such corporation shall be filed with the 
power of attorney, and there shall be flled with the Audltor from time to 
tlme statements of any changes of address of sald corporation. Immedlately 
after belng served with, or accepting, any such process or notice, the Audltor 
shall make and file with sald power of attorney a copy of such process or 
notice with a note thereon indorsed of the tlme of service, or acceptance, as 
the case may be, and transmit such process or notice by registered maU to 
such corporation at the address last fumlshed as aforesald. But no such 
process or notice shall be served on the Audltor or accepted by him lésa than 
ten days before the return thereof. 

"Sec. 4. In addition to the Audltor, any such company may deslgnate any 
other person In this state as its attorney In fact, upon whom service of pro- 
cess or notice may be made or who may accept such service. And, wlien such 
local attorney is appolnted, process in any suit or proceeding may be served 
on him to the same effeet as if the same were served on the Audltor. 

"Sec. 5. Failure to pay the attorney's fee as hereinbefore required shall 
bave ail the force and effeet, and subject such corporation to the same penal- 
ties and forfeitures, as are or may be prescribed by law for failure to pay the 
license tax required to be pald by such corporation. 

"Sec. 6. Any corporation failing to comply with the provisions of this act in 
so far as it relates to the appolntment of the Audltor as its statutory attorney, 
wlthin ninety days from Its incorporation shall forfeit one hundred dollars as 
for such failure, and upon a failure to pay such penalty the charter of such 
corporation shall thereby be forfelted and be void." 

To test the constitutionaHty of the provisions of this act the St. 
Mary's Franco American Petroleum Company refused to comply 
with its requirements, and thereupon the state sued out a writ of man- 
damus from the Suprême Court of Appeals to require it to do so. 
This writ was sustained, and the constitutionality of the act upheld. 
State v. Petroleum Co., S8 W. Va. 108, 51 S. E. 865, 1 L. R. A. (N. 
S.) 558, 113 Am. St. Rep. 951. From this décision a writ of error 
was sued out to the Suprême Court of the United States where the 
state court's décision was affirmed. 303 U. S. 183, 27 Sup. Ct. 133. 
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51 L. Ed. 144. It is admitted hère that the défendant Pullman Com- 
pany has never complied with the requirements of either this act or 
those of section 2332 of the Code iraposing conditions précèdent to 
its doing business in the state. In fact, it is earnestly insisted that 
it is not doing business in the state within the meaning and con- 
templation of either of thèse acts and is not subject to the exactions 
of either. 

Under thèse circumstances was the service of this process upon 
the Auditor légal and sufficient to obtain personal jurisdiction over 
this Company? It is earnestly insisted by plaintiff's counsel that the 
first section of the act of 1905, without qualification and in express 
terms, constitutes the Auditor attorney in fact for and on behalf of 
every foreign corporation doing business in the state, and that there- 
fore the inhérent power as well as the légal obligation vested and 
was imposed upon stich Auditor to act as such attorney. The very 
serious fallacy with this contention, it seems to me is that, if it were 
true, the act would not only clothe the Auditor with ministerial du- 
ties, but with judicial powers of the highest character. It would 
then be his prérogative without due process of law to détermine 
whether any or many foreign corporations were or were not "doing 
business in the state." The ascertainment of this, it must be con- 
ceded, under given circumstances, would be a mixed question of law 
and fact which a judicial tribunal alone would hâve right to décide. 
To say that the Législature could thus constitute one of its ministerial 
officers the sole arbiter of this question, it seems to me, would un- 
questionably transgress constitutional limitations. On the other hand, 
it seems clear that under the terms of section 2332 every foreign cor- 
poration has the right to détermine for itself, in the first instance, 
whether it will "do business in the state," and therefore, necessarily, 
what acts of its will, and what ones will not, constitute such "doing 
business" on its part. It makes this décision at its péril, subject to 
the state's right to prosecute, and by due process of law punish it in 
case its acts be judicially determined to hâve been a doing of business 
m the state. This seems to me to hâve been clearly understood by 
the Législature in framing the act of 1905, as shown by its subséquent 
provisions. 

Ail thèse provisions, must be read and construed together. The 
state had fuU control over its Auditor, and had full power to impose 
upon hirn any new ministerial duties it might see fit to so impose. 
By this first section it does impose upon him the new duty of acting 
as attorney in fact for ail thèse foreign corporations doing business 
in the state. But when it cornes to the corporation itself, recognizing 
its right to détermine whether or not it will do business in the state, 
it simply says to it, if you do, you shall accept, and by power of at- 
torney duly executed, acknowledged, and filed appoint such Auditor 
your attorney in fact, clothing him with power to act in manner, to 
the extent and under the conditions set forth in the act. It seems to 
me very clear, after careful considération of the matter, that this was 
as far as the Législature could go. It is noted that Judge Sanders 
in his dissenting opinion in State v. Petroleum Co., supra, thought 
it could not go this far. It seems to me Judge Brannon very clearly 
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points out that the law in effect inserts or reads the obligation to com- 
ply with thèse provisions into either the charter or the certificate au- 
thorizing the corporation to do business in the state, and as he well 
says : 

"If the corporation do not see proper to conform to ît, It muft discontinue 
business, as the Législature canuot force it to do business under the change." 

In short, under the freedom of contract guaranteed by constitution- 
al provisions a corporation cannot be compelled by law to appoint and 
constitute any particular person as agent, or any agent at ail, to per- 
form this duty of accepting process, but it can be prevented froni 
doing business in the state unless it does appoint such agent upon 
the principles so well settled in Bank v. Earle, 13 Pet. 519, 10 L. Ed. 
274, that a corporation can hâve no légal existence out of the bounda- 
ries of the sovereignty by which it is created. Its right to do busi- 
ness in a state other than its own dépends solely upon the permission 
of the latter state, and such permission may be upon such terms, con- 
ditions, and restrictions as it may prescribe. It is therefore clear to 
me that this foreign corporation défendant, not having complied with 
the requirements of thèse statutes, is not allowed to do business in 
the state, and has no légal existence in the state such as would authorize 
the courts of the state or this court to take jurisdiction over it in any 
way except in rem by foreign attachment. But even if it were doing 
business in the state illegally, I am clearly of opinion that the Au- 
ditor cannot, under this statute, undertake to act as its agent to ac- 
cept service of process until he shall hâve been constituted by power 
of attorney executed by such company such agent. Having reached 
this conclusion, it is unnecessary to consider the second question pre- 
sented as to whether or not the défendant is in fact doing business 
in the state. If it is it is subjecting itself to the criminal penalty, and 
with this we can hâve no concern. It is sufficient for us to find that 
it is not entitled to do business in the state because it has not con- 
stituted the Auditor its attorney in fact, and until it shall so appoint 
such Auditor its agent he cannot act as such, and service upon him 
could hâve no more valid légal effect than such service would hâve 
if made upon any other stranger to the défendant company and its 
management. 

The motion to quash the return of service upon the summons will 
be sustained. 



UNITED STATES y. MONONGAHELA BRIDGE CO. 
(District Court, W. D. Pennsylvania. January 7, 1908.) 

Ceiminal Law— TRIAI/— Instructions as to Rbasonable Dotjbt. 

In a prosecution by the TJnlted States for a mlsdemeanor, the fallure 
to charge the jury as to the right of the défendant to the beneflt of a 
reasonable doubt is not ground for a new trial, where such Instruction 
was not requested, nor any exception taken to the omission. 

[Ed. Note. — For cases in iwint, see Cent Dlg. vol. 14, Orùnlnal Law, { 
1996.] 
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2. Navigable Waters— Obstruction bt Bridges— Powee of Congress to 

CONTROL AND ReGDLATE DELEGATION TO SeCRETAET OF WAB OF AUTHORITT 

TO Pass on Obstruction and Order Eemovai,. 

The authority given to the Secretary of War by Act March 3, 1899, c. 
425, § 18, 30 Stat. p. 1153 (U. S. Comp. St. 1901, p. 3545), to order the 
altération or removal of a bridge found to be an unreasonable obstruction 
to the navigation of any of the navigable waterways of the TJnlted States, 
Is wltUln the constitutional powers of Congress, and the détermination of 
the Secretary in the due exercise of such authorlty that a bridge is such 
an obstruction is concluslve. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
5 2.] 
8. Eminent Domain— Bridges Over Navigable Waters— Taking of Private 

PrOPERTY — OONSTITtTTIONAL DaW — RlQHT TO COMPENSATION. 

A bridge over a naturally navigable stream, whlch bas not been au- 
thorized or sanctioned by Congress, may be requlred to be changea so 
that it will not be an unreasonable obstruction to navigation without 
compensation first being made therefor, even though the changes re- 
qulred wlll resuit in a virtua! destruction of the bridge, amounting to an 
appropriation of It wlthin the provisions of the Constitution, whlch for- 
bld the taking of private property for public use without just compensa- 
tion being flrst made. 

4. Same— Stkeam Artificially Navigable— Reasonable Geound to Appre- 

hend Improvement of— Notice. 

The same Is true where the stream, even though not naturally naviga- 
ble at the tlme the bridge was built, bas been made navigable artificially 
by means of locks and dams, If from conditions existing at the tlme the 
improvement of it in this way was to be reasonably apprehended. 

5. Same— Property Affeci'ed with a Public Servitude. 

In every such Instance property in the bridge Is subject to a servitude 
in favor of the public, whlch may be asserted by the gênerai government, 
acting for the eommon good ; and, being affected with an Inhérent in- 
firmity of thls kind, It cannot be sald to hâve any value whlch calls for 
compensation when so lawfully approprlated. 

6. Navigable Waters- Prosecution fob Failure to Altee Bbidgk— Suffi- 

ciency of Evidence. 

A verdict of gullty agalnst a bridge eonipany in a prosecution under 
Act March 3, 1899, c. 425, § 18, 30 Stat. p. 1153 (U. S. Comp. St. 1901, p. 
3545), for failure to comply with an order of the Secretary of War re- 
quiring défendant to al ter a bridge over the Monongahela river at 
BrownsvlUe, 50 miles above Plttsburgh, held sustained by the évidence, 
where It appeared that, prior to the tlme the bridge was built in 1832, 
the river had been deelared a navigable stream by the Législatures of 
both Pennsylvanla and Virginia, and was to a small extent then navigat- 
ed at that point ; that surveys looklng to its improved navigation as it 
bas slnce been improved had been made by both the state and fédéral 
governments, and that defendant's charter granted by the state of Penn- 
sylvania expressly provlded that the bridge to be erected should not 
obstruct the navigation of the river. 

7. Same— Défenses— A uthorization of Structure. 

It is not a défense in such a prosecution that the bridge was adopted 
and reeognized by the executive department of the government as an in- 
tégral part of the national plke and post route over which the mails were 
carried. 

On Rule for New Trial. 

This was a criminal information under section 18 of the rlvers and harbors 
act of March 3, 1899, c. 425, 30 Stat 1153 (U. S. Comp. St. 1901, p. 3545), 
preferred by the United States Attorney for the Western District of Pennsyl- 
vanla agalnst the Monongahela Bridge Company for failure to make the changes 
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ordered by the Secretary of War in the bridge of the said company across ïhe 
Monongahela river at Brownsville, Pa., on the ground tliat it was an unreason- 
able obstruction to navigation. 

The court charged the Jury as follows: "Gentlemen of the Jury: Thls is 
an important case, and the duties that you are called upon to perform In 
connection wlth It are certainly somewhat ont of the ordinary. On the one 
hand Is the gênerai govemment, claiming that the défendants, in refusing to 
comply vpith the order of the Secretary of War and make the changes called 
for in their bridge, hâve brought themselves within the law, and hâve com- 
mitted an offense against it, making them llable to punishment therefor. On 
the other hand, the défendant company sets up as a justification for its re- 
fusai the protection of the Constitution of the United States, claiming that 
the order will unjustly deprlve them of their property, and that they are en- 
titled to hâve compensation provided before it shall be done. The charge, as 
it is presented hère, assumes the form of a criminal charge. It is the same 
as though the bridge company were under Indictment, and your verdict will 
be guilty or not guilty. The authority of the Secretary of War to act as he 
bas done in the premises cannot be questioned. Oongress, by the Constitution 
of the United States, Is given gênerai authority over foreign and Interstate 
commerce, and. In that connection, has control over such watenvays of the 
nation as may be drawn Into Interstate commerce, or may be used for that 
purpose. Provision, therefore, has been made, that vehen, in the judgment of 
the Secretary of War, there Is an obstruction to such navigable waters, after 
giving notice to the parties and affording them an opportunity to be heard, he 
may malîe an order requlring the removal or the change of such obstruction, 
specifying what changes shall be made and v^Ithin what time it shall be done. 
Ali this has been pursued in this case, and the regularity of vFhat bas been 
done by the Secretary of War is not now open to question. It must be ac- 
cepted and complled vs^Ith, unless a sufiicient reason has been given in the po- 
sition taken by the défendants for not complying wlth It. 

"By the slack water improvement of the Monongahela river extendlng above 
and below this bridge, it Is novi' located on vv^hat has been adopted as a part 
of the navigable veaters of the nation devoted to Interstate commerce, and 
the bridge having been pronounced in this way, by due authority, to be an 
obstruction, that is the end of.that matter. The law evidently intends that a 
failure to comply wlth any such order shall be punlshed In such a way that It 
will be for the interest of the parties to comply. A maximum fine of $5,000 
is dlrected to be imposed ; and every month that the parties may fall to meet 
such order eonstitutes a new offense. So that you would hâve offense upon 
offense and fine upon fine to such an estent that the parties would hardly be 
able to hold out against It. So there is no question in this case for you to dé- 
cide as to whether or not this bridge is an obstruction, or whether or not the 
changes shall be made by which the obstruction that It now présents shall be 
removed. The only question which is before you is whether or not the défend- 
ants are entltled to ask that the expense of this, instead of falling upon them- 
selves, shall be borne by the général government. And upon that, upon their 
right to make that demand, dépends the question whether or not they are to 
be pronounced guilty or not guilty of this charge. The Constitution says 
that private property shall not be taken without just compensation, and that 
tio. one shall be deprived of his property except by due process of law. 

"Let us look, then, In the considération of this case, at the question, what 
would be the effect of a compliance by the bridge company with this order? 
There can be little doubt as to that in your minds, as It seems to me, under 
the évidence that has been given. By that which has been requlred to be 
done. this bridge must practically be torn down, according to the évidence of 
.Mr. Morse, whose testimony does not seem to be controverted. Tlie présent 
('learance of the bridge, I believe, Is about forty feet, and the requirement is 
that it shall be made twelve feet higher. Also that the channel span shall be 
about four hundred feet. Mr. Morse testifies that he has made plans and es- 
timâtes, and that, according to them, the présent structure would hâve to 
go — there can be no doubt about that — and a new one put up. As the matter 
stands, this bridge represents, according to the testimony of Capt Lenhart, 
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an investment of about $65,000 or $70,000, on which they are getting a net 
return of some $9,000 or $10,000 a year. The old bridge bas an apparent life 
of some twenty years yet. To make a new bridge, a steel structure, whlch 
would probaWy be the one adopted, aocording to the testimony of Mr. Morse, 
would cost some $112,000, Includlng the expeiise of removing the old and mak- 
ing the changes In the abutments, and also allowlng a salvage In the démoli- 
tion of the old one for the tlmber that Is In It. Now, does that amount to a 
taklng, wlthin the provision of the Constitution? It seems to me that if it 
causes a substantial or serions destruction of the property whlch the défend- 
ants now bold and enjoy, it does corne wlthin this provision of the Constitu- 
tion. The défendants bave apparently got to see $65,000 wlped out and 
$112,000 more put in, out of tbelr pockets. If they are to maintain thls structure 
as a toU bridge. It Is true that the franchise whlch they bave for taklng 
toll would not be Interfered wlth. They may stlll put up another bridge, in 
other words, and get toll from it. And they must, In the end, some day put 
up such a structure, no doubt, when this one wears out. The new bridge, alSo, 
would be up to date and would bave that advantage, wlth ail the new life 
that was In it. But, at the same tlme, taklng ail thls, taklng the net resuit, 
and especially the Immédiate resuit to thèse parties. If thls would be a sub- 
stantial loss to them, It amounts, in my judgment, to a taklng withln the pro- 
visions of tbe Constitution for which, under ordinary clrcumstances, compen- 
sation must be made. 

"The question, then comes down to this: Whether the bridge has a right to 
be there, under ail tbe clrcumstances that are f ound in the case. I hâve already 
sald to you that Congress has complète control over the navigable waters of 
the United States. Thls, as It now stands and accordlng to the Improvements 
whlch bave been made, is one of the navigable waters. This bridge has been 
found to be an obstruction, and may be ordered to be removed. AU thèse are 
fundamental facts that must be accepted. And the question Is, why, then, must 
not the défendants comply? It seems to me that I can illustrate what 1 désire 
to présent to you upon this point by taklng extrême cases. There can be no 
question, in my mind, if a person undertook to locate on what was clearly a 
navigable water of the United States, by puttlng up, for instance, a bridge 
whlch spanned it, that, unless the assent of Congress were flrst secured, he 
would do thls subject to the right of Congress to corne In and say that it 
should be removed. If thls were done on a tide water creek along our sea 
coast, no controversy as to the right of Congress to come In in thls way could 
arlse ; nor, If a bridge were located across any of our important rlvers, sueh 
as the Ohlo, or such as the lower reaches of the Delaware and the Susque- 
hanna, in the eastem part of this state, or such, for instance, as the Alleghe- 
ny and Monongahela right hère at their confluence, now, after the improvements 
in navigation, which exist, hâve been made. On the other band, suppose a 
party located a bridge upon some stream qulte a way in the interlor, across 
some Inconsiderable creek or stream, wlth no suggestion at ail about It of 
any possIblUty of a use of that stream, either in Its natural condition or under 
any probable improvement of it — there, it seems to me, we would bave the 
opposite case; and a party could not then be chargea wlth intrudlng on a 
navigable water, or such as in any likelihood would ever eome under the au- 
thorlty of Congress as a navigable waterway ; and that he would be protect- 
ed, if be had due authority from the state, or under any clrcumstances; and 
that he could Invoke this provision of the United States Constitution for bis 
protection. But thls case, unfortunately, is not so clear as ail that. It oc- 
cupies a middle position. It is nearer the Une. One dlstingulshing featura 
of it Is, however, that the navigation of this stream, as It is now conducted, 
is not natural, but artiflclal — that Is to say. In its présent proportions. Congress, 
taking up the work that was begun under the state law, bas Improved the Mon- 
ongahela river by the location of locks and dams, carrylng slack water away 
into the interlor of the country ; extending up not only through Pennsylvania, 
but Into the nelgbborlng state of West Virginia. We bave, therefore, hère an 
Interstate navigable stream, as it stands, and on this is this bridge whlch, under 
thèse conditions, has become an obstruction, accordlng to the judgment of the 
Secretaryof War. But Congress, by direct action, has made thèse conditions 
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—as they now exist, at least : and that gives the case a différent feature 
f rom the ordlnary. Can that be doue on the part of Congress ; either by an 
adoption of what had already been done under the state law, or by carrying 
the same Improvements forwardî Can that be done In that way and this 
property taken, In order that the work may be complète and meet ail the re- 
quirements, without the parties whose property is so taken belng entitled to 
invoke the protection of the Constitution? It seems to me, then (and I bave 
so ruled In the course of thIs case), that we hâve got to consider what were 
the natural conditions of thIs stream, and what was reasonably to be appre- 
hended therefrom at the time thls bridge was constructed. 

"Was thls by nature a navigable water? Now. we hâve, the Législatures of 
both Pennsylvanla and Virginia in the early days declaring that this stream 
was a navigable stream. That bears somewhat on the question ; but, at tlie 
same time, we must hâve something more than a mère législative déclaration, In 
my judgment. And this, as you will note, was merely with regard, apparently, 
to matters within each of thèse respective states, not necessarily extending to 
Interstate navigation, where alone Congress cornes in. You hâve heard tbe 
testimony of thèse witnesses ; and old historlcal matters hâve been referred to, 
bearing on the question as the character of the use of this stream. On the one 
hand, it Is contended that beats and rafts passed up and down ; and while 
it is conceded at certain seasons oï the year, perhaps in very low and dry 
times, this may not hâve been done, yet, nevertheless, it is claimed that during 
the major part of the time thls was made use of, and actually was a navigable 
water. On the other hand, It Is contended, and testimony bas been given to 
the effect, that this stream through a large portion of the year consisted mere- 
ly — at least, near this bridge, as well as up and beyond it — of pools with in- 
termedlate rlffles ; that the boats that went down the river only got back by 
pushing, or poling, or in some cases by putting out Unes and drawing up the 
boats by means of a windlass. Poling and pulling in thls way hardly seems 
to me to constitute navigation. It is in one sensé such ; but looklng at It in 
the broader sensé, and having regard to the fact that the right of Congress 
to act dépends upon the stream belng navigable for the purposes of Interstate 
commerce, was that such as existed hère? If you find, however, that, taklng 
thèse législative déclarations that bave been shown to hâve been made with 
regard to this stream, thls actually was what might be regarded as navigable 
water over which Congress, In the exercise of Its authorlty, would hâve prop- 
er jurlsdlction, then when the parties set up their bridge, they took subject 
to that condition, and they cannot complain now that It Is enforced against 
them. 

"I am prepared to go one step further, and testimony bas been received 
upon the theory, and that is, that if, when this bridge was erected, the parties 
who bullt it had reason to apprehend that there would be such character of 
improvements as bave actually now corne about, they would aiso be affected 
with notice of that, and bound by It. Now, upon that question, we hâve sev- 
eral things upon the one side and the other. It is true that, not until 1836, 
was the Monongahela Navigation Company chartered, and this was some 
three years after this bridge had been bullt. Nor were there any loeks and 
dams on the river at ail until 1840 and 1841, when dams Nos. 1 and 2 were 
bullt, and not until 1844 were dams 3 and 4 constructed, by which the slack 
water was brought up to Brownsvllle. So that up to the time of and several 
years past the time when this bridge was erected there there was nothing but 
the stream in its natural condition, with thèse impedimenta in it such as hâve 
been described hère, if you believe that testimony. At the same time, we hâve 
évidence that, even at that early day and before it, slack-water improvement of 
this river had been contemplated, and that, too. not only by the state govern- 
ment, but by the national goverument. United States engineers had, previous 
to this time, according to niaps which were hère produced aud put in évidence, 
made a survey of this stream, looking to just such improvements as are now 
found upon It. We hâve also the fact that the lower reaches of the Monon- 
gahela river, as it approaches hère to the confluence with the Allegheny and 
Ohio, by that very tact was brought in touch with the gênerai navigation of 
the country. I do not know, at that early date, just how far up the Btreani 
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there was navigation, but I imagine that, from the very earliest hère about 
Pittsburg and down the Ohlo, there was such use of the river, and there wère 
such river craft plylng up and down and about hère that the Monongahela 
at this lower part of It was already devoted to Interstate navigation. And thls 
bridge was only about flfty miles off. Was It then to be reasonably apprehend- 
ed, under ail thèse clrcumstances, that this stream, by such Improvements as 
were so suggested, mlght become a highway such as It bas now become? If 
you should flnd that it was actually a navigable stream, which could be put to 
the purposes of Interstate navigation, or, further than that, if that was to be 
reasonably apprehended by the existing conditions, then the parties who built 
this bridge, when they erected it where they did, tools; wlth notice and subject 
to such conditions and to the eontrol that would ultimately resuit therefrom 
by Congress, under its power to eontrol the Interstate waterways of the coun- 
try. 

"This case then, really comes practically down to that — to the disposition 
of those two questions. The flrst, of course, being the question whether the 
changes that are requlred upon this bridge would amount to a talîing. But, 
if you dispose of that question in favor of the défendants, then the case dé- 
pends upon this other question — ^whether thls was a navigable stream or 
waterway, or whether thèse parties had reason, from the conditions existing 
there at the time or of which they were bound to talie notice, to believe that it 
mlght be devoted to such a purpose as it now has been. Parties who act wltli 
notice act wlth their eyes open. They cannot complaln If the rlsli that the.v 
talie turns agalnst them. And it does not matter, and we cannot be turned 
aside by the fact, that the loss to them may be serioua We may hesltate to 
80 déclare it, or to take such action as wlU put them in that" position. But 
still, if the tacts compel that resuit, neither you nor I must hesltate to do 
our duty in the premises. If thèse parties erected their bridge upon a navigable 
water, or that which they had reason to believe mlght ultimately become such, 
then they took subjeet to the eontrol of the gênerai government to déclare, as 
the Secretary of War In this case has done, that the use Is an obstruction to 
the Improvement that Is eontemplated and deslred for the beneflt of the people 
of the United States. And, under those clrcumstances, the défendants cannot 
say that somebody else shall bear the brunt of it. Whatever the loss to theiii- 
selves, they must eomply wlth this order, if this condition be true, and yoii 
must pronounce them gullty on thls charge. On the other hand, if you are not 
satlsfied upon that point. If you believe that the stream was not naturally 
navigable for the purposes of Interstate commerce, or that the artificlal con- 
ditions which now exist by which this action of the Secretary of War Is made 
necessary could not bave been reasonably eontemplated by anythlng that was 
apparent there or that had been going on, either on the part of the state or 
the gênerai government, and that the bridge company, acting on the situation 
as it was presented to them, had no reasonable ground to apprehend any guch 
resuit, then they would not be answerable at this time and cannot be requlred 
to obey it until just compensation has been made, if obédience would resuit 
in the destruction of their property and the serious loss to them which has 
been testifled to. They must obey eventually. Mind you, that question Is not 
oi)en. That they do not, or at least they cannot, prétend to set up. Thls bridge 
must be changed, if this law stands, and I see no reason why It should not. 
The only question is, whether it must be at their expense. If you consider 
that the défense which they bave made, as I hâve endeavored to explaln It 
to you, is not made out, then you will pronounce them guilty. But, on the 
other hand, if you are not satlsfied upon that point, even though the resuit of 
your verdict may apparently block the gênerai government, you will flnd them 
not guilty. It Is not often that a question of such administrative concern gets 
into a jury box to be passed upon. But the law has made you the arblters 
of that question, and you alone can pass upon it. 

"The parties bave asked me to Instruct you upon certain points of law. I 
do not flnd myself able to aflflrm any of the positions takeu in the défendants' 
points, aud therefore will refuse them without readlng. I bave covered some 
of the points on the part of the government In what I hâve already sald to 
you. But, out of extra précaution, I will read those which I can afflrm. 
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" 'First. By section 18 of the aet of March 3, 1889, c. 425, 30 Stat. p. 1153 
(U. S. Comp. St. 1901, p. 3545), Cîongress plaoed on the Secretary of War the 
duty of determlnlng whether or not bridges over natural waterways of the 
United States were obstructions to the navigation of such waterways. In case 
he eomplied with the requlrements of the law In regard to a hearing, and 
fixed a reasonable tlme for the completion of the preseribed altérations, his 
notice to alter the Monongahela Bridge, set forth in the information filed at 
above number and term, was a lawful notice, and the fallure to alter said 
bridge In aceordance with said order, or to move the sald structure, if con- 
tinued during the month of September, 1905, constituted the mlsdemeanor 
charged In the information; and though the défendant orlglnally built said 
Monongahela Bridge under color of authorlty of an act of Assembly of the 
State of Pennsylvanie, and even though the requlrements of that aet of As- 
sembly were strictly observed by sald bridge eompany In constructing said 
bridge, such act of Assembly would not constitute a valld défense to the In- 
formation.' Ans. 'That Is a correct statement of the law.' 

"Tlie second point I refuse wlthout reading. 

" 'Thlrd. Section 18 of the act of March 3, 1889, directs the Secretary of War 
to glve the parties Interested, to wlt, the bridge owners, a reasonably oppor- 
tunlty to be heard, prier to issulng final notice to said bridge owners, to make 
the altérations deemed necessary by hlm in order to render the bridge under 
considération not an obstruction to the free navigation of the river spanned 
by it. Such hearing need not be held by the Secretary of War in person; 
and It Is sufficient under the provisions of the act If the Secretary of War had 
given sald owners an opportunity to be heard relative to the proposed altéra- 
tions before one or more of hls agents or subordlnates, and the testimony or 
statements made at sald hearing hâve been submitted to and consldered by 
sald Secretary of War.' Ans. 'That is a correct statement of the law.' 

"I wlll refuse the fourth point wlthout reading It. There Is a part of that 
I could afflrm, but I am not called upon to separate one from the other. 

"The flfth and sixth points I refuse. 

"Gentlemen, with thèse Instructions, I submlt the case Into your hands. As 
I hâve sald to you, It Is merely whether the défendants are gullty or not 
gullty." 

The défendants' points whlch were refused by the court were as follows: 

First That the authorlty conferred upon the Secretary of War by section 18 
of the act of March 3, 1899, to requlre any bridge constructed across any 
navigable water of the United States, whlch Is an unreasonable obstruction to 
navigation to be so altered as to render navigation reasonably free, easy, and 
unobstructed, applies only to bridges constructed under the authorlty ot act» 
of Congress whieh reserved such power to Congress. 

Second. The question whether the bridge was so constructed as unreasonably 
to interfère with the navigation of the river was to be determined by the requlre- 
ments of navigation at the tlme when the bridge was erected, and was not 
made dépendent upon the Interest of future navigation, and Congress could 
not compel the altération of such bridge then properly constructed, at the ex- 
pense of the bridge owner, and wlthout compensation, merely because It might, 
under the vlews of the Secretary of War, in the future be an unreasonable 
obstruction to some new and improved method of navigation. 

Third. The Monongahela Bridge havlng been erected under a statute of the 
State of Pennsylvanla, granting the bridge eompany such power, and with the 
acquiescence and assent of the United States government, and prior to the 
Congress of the United States havlng assumed jurisdictlon over sald river, 
it became a lawful structure, and the lawful property of the Monongahela 
Bridge Company, and the United States cannot deprive the bridge eompany of 
that property wlthout due proeess of law, includlng compensation for the loss 
of the bridge eompany. 

Fourth. The requlrement by the Secretary of War in his order for the recon- 
struction of the Monongahela Bridge, whlch compels the removal by the Mon- 
ongahela Bridge Company of the présent structure and the érection of a 
new one, Is a virtual taklng of the property of the bridge by the Unit- 
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ed States wlthout due process of law, and therefore In violation of the fédér- 
al Constitution. 

Fifth. The requlrement of the Secretary of War In his order compelllng the 
reconstruction of the bridge at the expense of the bridge company, and wlth- 
out compensation to the bridge company, Is a vlrtual taklng of the property 
for public use without just compensation, and Is therefore in violation of the 
fédéral Constitution. 

Slxth. From the évidence In the case the jury may flnd that the United 
States, both by its executive and législative departments, invlted, acquiesced 
In, and approved of the érection of the Monongahela Bridge as It now stands, 
and if they so flnd and also flnd that the government made It a part of the 
national highvsray, and it was used as such, the défendant cannot be compelled 
by the order of the Secretary of War to change the sald bridge and alter the 
same at Its own expense as Is provlded in said order, because that would be 
the taklng of the private property of the défendant wlthout due process of law, 
and without compensation. 

Seventh. This information being based upon a noncompllance by the Monon- 
gahela Bridge Company wlth the order of the Secretary of War, whlch order 
it Is alleged was made under the provisions of the act of Congress approved 
March 3, 1899, cannot be malntalned, because in respect to thèse proceedlngs 
the provisions of said act are nuU and vold, for the followlng reasons: (a) It 
attempts to take and destroy the private property of the Monongahela Bridge 
Company wlthout due process of law, contrary to the provisions of the Con- 
stitution, (b) It undertakes to authorlze the taklng and the destruction of 
private property for public use without" just compensation, contrary to the 
provisions of the Constitution, (c) It undertakes to unlawfully delegate to 
the Secretary of War of the United States Army both législative and judldal 
powers, and thIs in contravention of the Constitution of the United States. 

Eighth. The sald act of Congress makes It the duty of the Secretary of War 
to flrst give the party reasonable opportunlty to be heard, and to give notice 
to the persons or corporation ownlng or controlllng such bridge (In this cas« 
the Monongahela Bridge Company) so to alter the same as to render naviga- 
tion through or imder it reasonably free and unol)structed, and in givlng such 
notice the act requires him to speclfy the changes recommended by the Ghlef 
of Engineers that are required to be made, and the Secretary of War shall 
prescribe in each case a reasonable time in whlch to make such changes. Un- 
der this act the Secretary of War was required afiBrmatively to give to the 
Monongahela Bridge Company, the owner of the bridge In controversy, an 
opportunlty to be heard by him, the Secretary of War, on the questions 
whether the bridge was an unreasonable obstruction to navigation, and what 
altérations shall be made, before he was authorlzed or lawfully empowered 
to give the notice and make the order he dld to the Monongahela Bridge C3om- 
pany, requlring the altération of said bridge, and it appearing aflîrmatlvely that 
the Secretary of War, in making the order set forth in the Information, nevey 
at any time gave the Monongahela Bridge Company reasonable opportunlty to 
be heard before him, or any hearing whatsoever, therefore the said order is 
not a lawful one, and this prosecution must fail. 

Ninth. That under the évidence In the case It Is for the jury to détermine 
whether the Monongahela Bridge is an unreasonable obstruction to naviga- 
tion of the Monongahela river. 

Tenth. Conceding that Congress might by direct act déclare the Mononga- 
hela Bridge an unreasonable obstruction to navigation, the United States has 
falled to show that Congress ever has taken any such action, or has ever dis- 
approved of the bridge as constructed. 

Eleventh. The évidence showing that Capt. Sibert, without afCording the 
Monongahela Bridge Company an opportunlty to be heard, flrst examined and 
then reported that the bridge was an unreasonable obstruction to navigation, 
and that the matter was then referred back to Capt. Sibert to grant the Mon- 
ongahela Bridge Company a hearing, does not show such a hearing as the act 
of Congress provides for, and the fact that the bridge company appeared be- 
fore him will not alter the case as it is not shown that the bridge company 
knew the fact of his previous examination and report 
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Tweifth. Under ail the évidence In the case the verdict must be for the dé- 
fendant. 

The défendants excepted to the charge of the court as follows: (1) To the 
refusai of the défendants' several points. (2) To the affirmance of the flrat 
and third points submitted. by the government. (3) To that part of the charge 
in which the court instructed the jury that the validlty of the act of Congress 
of March S, 1899, and the authority of the Secretary of War thereunder to 
make the order In question, and the regularity of the proceedlngs in maklng 
sald order, could not be questioned in this case, and that the order and notice 
of the Secretary of War were conelusive. (4) To that part of the charge in 
whlch the court Instructed the jury that, If the jury found that at the time 
of the construction of défendants' bridge, the stream was actually a navi- 
gable stream for Interstate purposes, or the défendants had reason to présume 
that it might be devoted to such purposes as it bas been, then the bridge com- 
pany would not be entitled to compensation, and the verdict should be guilty. 

The jury having returned a verdict of guilty, the défendant moved for a new 
trial. 

D. T. Watson and James H. Beal, for the rule. 
John W. Dunkle, U. S. Atty., opposed. 

ARCHBALD, District Judge* (after stating the facts as above). 
This is an information, under the act of Congress of March 3, 1899, 
§ 18, 30 Stat. 1153 (U. S. Comp. St. 1901, p. 3545), against the de- 
fendant Company for a refusai to make the changes ordered by the 
Secretary of War in its bridge across the Monongahela river at 
Brownsville, Pa., 50 miles above the city of Pittsburg. This bridge 
was built in 1832, under a charter from the state of Pennsylvania, 
and is located on the line of the Old National Pike, laid out by the 
fédéral government in 1807, to give better access to the then distant 
parts of what is now^ the Middle West. It closes the gap in the road 
made by the river, the necessities of travel before that being met by 
a ferry, and after its construction the ends of the road leading to 
the ferry were relocated, so as to connect with the approaches to the 
bridge, which was thus adopted and made an intégral part of the thor- 
oughfare. It was built at a cost of from $65,000 to $75,000 and is 
still in good préservation, and if undisturbed would probably last for 
20 years more. It is a toll bridge and the net retums amount to about 
$10,000 a year, but the changes which hâve been ordered by the Sec- 
retary of War will compel the tearing down of the whole structure, 
with the loss of ail that it represents, and the building of a new bridge 
(if the franchise is to be preserved) at an estimated additional ex- 
penditure of $112,000. There is a large and increasing use of the 
Monongahela by reason of the minerai and other developments on 
its upper reaches, but it is effected artificially, by means of slack-water 
navigation, secured by locks and dams, through which it is connected 
with the Ohio at Pittsburg and so brought in touch with the gênerai 
interior System of waterways of the Ohio and Mississippi basins. At 
the time the bridge was built, while the river had been declared to be 
a navigable stream by the Législatures of both of the states through 
which it runs, except for flat bottom boats and rafts, and in times of 
high water, the navigation of it was very limited, and in dry times, 
according to the weight of the évidence, practically none at ail. Not 

♦Speclally assigned. 
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until 1836, some four years after the bridge was built and in use, was 
the Monongahela Navigation Company incorporated, for the purpose of 
improving the river by the artificial means novv employed, and net until 
1840 or 1841 were the first dams actually built, slack water being ex- 
tended up as far as Brownsville, on the lower side of the bridge, in 1844. 
At the same time, even before the bridge was erected, the improvc- 
ment of the Monongahela by slack-water navigation was undoubted- 
ly in contemplation, surveys to that end having been independently 
made by engineers of the state and of the national government. Upon 
this showing the jury were instructed that the right of the Secretary 
of War, acting under the authority conferred upon him by Congress 
to require the changes which had been ordered in the bridge, even 
though it necessitated its entire démolition, was not open to question ; 
but that, in view of the serions results to the company, amounting to 
a deprivation of it of its property, it was protected by the constitution- 
al provision that private property shall not be taken without just com- 
pensation being first made, which the company could demand before 
being required to comply, and should therefore be acquitted, unless 
the stream at the time the bridge was located upon it was in fact 
navigable, or the artificial improvement of it which bas since been 
prosecuted, by which the changes in the structure of the bridge were 
made necessary, was reasonably to be apprehended ; in either of which 
cases the company could not ask for compensation and should be 
found guilty. The jury having found a verdict in favor of the gov- 
ernment, the question is as to the propriety of the instructions which 
were so given. 

Preliminary to that, however, two points are raised which require 
bnef considération: (1) That the verdict as rendered is defective in 
form and inconclusive ; and (2) that nothing was said to the jury as 
to the right of the défendant to the benefit of a reasonable doubt, to 
which it was entitled, the case being a criminal one. The first of thèse 
seems to hâve been suggested by the récent case of Pressed Steel Car 
Co. V. Steel Car Forge Co., 149 Fed. 182, 79 C. C. A. 130. But the 
two cases are very différent. The difficulty there was that the jury 
failed to déclare whether they found for the plaintiff or the défend- 
ant, simply stating that they sustained the validity of the contract 
sued upon and fixed the damages at a sum named. But hère they say, 
in so many words, that they "find a verdict of guilty" ; as to which 
it is not easy to see how anything could be more positive or certain. 
Nor is the other matter more serions. The obvions answer to it is 
that not only was there no request for an instruction as to the effect 
of a reasonable doubt, but that no exception was taken to the failure 
to give it. Had there been, it would hâve enabled the court to at 
once make the necessary correction as would bave undoubtedly been 
done, and without that, the case being a misdemeanor, the omission 
must be regarded as immaterial. By the neglect to except at the time, 
the défendants virtually gave the court to understand that to this ex- 
tent at least the charge was satisfactory, suggesting that the stress 
laid upon it, now that the case has gone against them, is an after- 
thought, if not indeed a catching at straws. 

The important questions in the case are those which were first ad- 
160 F.— 46 
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verted to; that is to say, whether the judgment of the Secretary of 
War, that the bridge in its présent condition is an unreasonable ob- 
struction to the free navigation of the river, is conclusive ; and wheth- 
er the bridge may be condemned and the company be required to 
change it, in the way specified, even to its entire destruction, without 
compensation for the property loss so sustained, simply because it is 
Idcated upon a stream, not navigable as it is claimed, at the time the 
bridge was built, but having become so by artificial slack-water im- 
provements, to mcet the material progress of the country. But the 
first of thèse questions cannot be regarded as an open one, being fore- 
closed by the décision in the Union Bridge Case, 204 U. S. 364, 27 
Sup. Ct. 367, 51 L. Ed. 523. It is true, that there was no offer there, 
as there is hère, to show that the bridge was not in fact an obstruc- 
tion, but the principles upon which the case proceeds are inconsistent 
with the réception of any such évidence. The authority of Congress 
over bridges upon navigable waters, as it is there shown, is derived 
from the power given to it by the Constitution over Interstate and 
foreign commerce, and this of necessity includes the right to déter- 
mine what shall or shall not be considered unreasonably obstructive 
to free navigation, and to require a removal or altération of that which 
is, to the extent that it is found to be so. The détermination of this, 
as to any particular structure, might be made by direct investigation 
and action, as was donc with regard to the bridge over the Ohio at 
Wheeling, which was sanctioned by Congress and made a post road 
(State v. Wheeling & Belmont Bridge Co., 18 How. 421, 15 L. Ed. 
435), after it had been decided to be an impediment to navigation and 
ordered to be changed, in a suit expressly brought to détermine that 
question. State v. Wheeling & Belmont Bridge Co., 13 How. 518, 14 
L. Ed. 294. But instead of acting itself, Congress, as it is manifest, 
may prescribe by statute the conditions under which a bridge shall be 
regarded as obstructive, and commit the détermination of spécifie cases, 
either to the courts, in accordance with established légal methods, or 
to officers of the gênerai government, by administrative action. The 
latter is the course taken in the statute under discussion, in which, as 
it is held, Congress has not exceeded its constitutional powers. "Be- 
yond question, if it had so elected," says Mr. Justice Harlan, in the 
Union Bridge Case, supra, "Congress, in some effective mode, and 
without previous investigation through executive ofRcers, could hâve 
determined for itself primarily the fact whether the bridge hère in 
question was an unreasonable obstruction to navigation, and, if it was 
found to be of that character, could by direct législation hâve required 
the défendant to make such altérations of its bridge as were requisite 
for the protection of navigation and commerce over the waterway in 
question. But investigations by Congress as to each particular bridge 
alleged to constitute an unreasonable obstruction to free navigation 
and direct législation covering each case, separately, would be imprac- 
ticable in view of the vast and varied interests which require national 
législation from time to time. By the statute in question Congress 
declared in effect that navigation should be freed from unreasonable 
obstructions arising from bridges of insufficient height, width of span, ' 
or other defects. It stopped, however, with this déclaration of a gen- 
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eral rule, and imposed upon the Secretary of War the duty of ascer- 
taining what particular cases came within the rule prescribed by Con- 
gress, as well as the duty of enforcing the rule in such cases. In per- 
forming that duty the Secretary of War will only exécute the clearly 
expressed will of Congress, and will not in any true sensé exert légis- 
lative or judicial power." The statute being thus vindicated, the ac- 
tion of the Secretary of War in conformity with its provisions is neces- 
sarily conclusive and binding, the same as that of Congress, for which 
it is a mère substitute or alternative. And the course of procédure 
which is there prescribed having been followed in the présent instance, 
the right of the défendant to question or contest it cannot be counte- 
nanced. The same as in the Union Bridge Case, the subject was in- 
vestigated by officers of the War Department to whom it was referred 
for the purpose, and after notice to the défendant, and a due hearing 
of ail parties, a report was made to the Secretary of War, stating the 
facts, and recommending that certain specified changes in the bridge 
were necessary and should be required. This report was adopted by 
the Secretary, not perhaps in so many words, but equally effectually 
by the issuance of an order in conformity with its recommendations. 
It is true that this was donc without any further hearing thjan that 
which had already been had before the officer charged with the in- 
vestigation, who was to a certain extent committed to the necessity 
for the changes which were recbmmended. But while the Secretary 
of War might hâve heard the parties further, and no doubt would 
hâve accorded them that privilège if it had been asked for, he was not 
bound to do so in order to comply with the statute and make his ac- 
tion légal, nor can it be assumed that he did not give the matter in- 
dependent considération, because he did not. In the Union Bridge 
Case, it was applied for and refused, the obstruction to navigation 
caused by the bridge being apparently too plain for controversy. And 
yet the proceedings were sustained. 

It is said, however, that Congress having provided for a trial by ju- 
ry upon a criminal information duly preferred, the question of wheth- 
er the bridge was in fact an unreasonable obstruction cannot be with- 
drawn from their considération or concluded by executive action, the 
right to a hearing being essential, according to the form of proceed- 
ings adopted, in order to comply with the requirement for due process 
of law. No doubt it would hâve been compétent for Congress to so 
provide, leaving it to a jury of the district, upon a trial according to 
the forms of the common law, to say whether, in any given case, the 
situation was such as to make the bridge an obstruction, but there is 
nothing in the act to suggest that it was ever so intended. Should 
Congress undertake to investigate and décide for itself whether a par- 
ticular bridge was an unreasonable obstruction, it would hardly be 
contended, after it had passed upon the question, that it was still open, 
simply because the enforcement of its décision by a criminal prosecu- 
tion, for a refusai to comply, was provided for. But, as pointed out 
above, the method given by the statute under considération is mere- 
ly an alternative. By a gênerai enactment, Congress has delegated 
to the Secretary of War the duty of investigating and determining 
the cases in which the conditions exist that call for action, and his 
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décision is therefore to be treated as equally binding. A prosecution, 
by information, and a trial by jury, are merely the means provided for 
enforcing his orders, it being simply left for the jury to say, whether 
the statute has been followed in making them, and wbetlier there has 
been a willful failure or refusai to comply, after notice, constituting 
the offense made punishable by the statute. Nor is it of any signifi- 
cance in this connection that the lavvful orders of the Secretary are 
spoken of, this being true of them, if they keep within the authority 
delegated to him, and are made after a reasonable opportunity to the 
parties interested to be heard in opposition thereto; nor that, in or- 
der to make out the offense, the refusai to comply must be willful, 
which means no more than that it is without just cause or excuse, as 
it must be after due notice and opportunity to do so. If, in addition 
to this, it is left to the jury to review the action of the Secretary, and 
to say by their verdict whether or not he was justified in his conclu- 
sions, his orders become merely persuasive or advisory, which the 
parties may safely disregard upon the chance of inducing a jury to be- 
lieve that they are not well grounded. If that was the intention of 
Congress it is, of course, to be recognized, but it is not to be reached 
by any doubtful construction, and a careful reading of the statute 
leaves no place for it. As is there in terms enacted, the Secretary is 
to investigate and décide with regard to any bridge, constructed over 
a navigable waterway of the country, fîrst giving the parties a reason- 
able opportunity to be heard, whether it is unreasonably obstructive 
to free navigation, on account of insufïîcient height, width of span, 
or otherwise, or whether there is difficulty in passing the draw open- 
ing or the draw span of the bridge, by rafts, steamboats, or other wa- 
ter craft, and thereupon, if it is, to give notice to the persons or cor- 
poration, owning or controlling such bridge, so to alter the same as 
to render navigation under it reasonably free, easy, and unobstructed, 
specifying the changes recommended by the chief of engineers that 
are required to be made, and prescribing a reasonable time in which 
to make them. Ail this has been observed in the case in hand, and 
the only alternative given by the statute is obédience, neglect or fail- 
ure to comply being punishable by fine, and each month's delay being 
made a new offense to be similarly dealt with. There is no room to 
be found in any of thèse provisions for a re-examination by the jury 
of the question of the obstructive character of the bridge, which must 
therefore be held to hâve been conclusively determined thereby. 

But it is said that the changes which are required to be made will 
virtually destroy the bridge, and thus deprive the défendant of its 
property, which cannot be done without at least making just compen- 
sation. Conceding that, if located upon waters which were naturally 
navigable, the rights of the owners would be subject to a servitude 
in favor of the public which would justify such action without this 
(Gibson v. United States, 166 U. S. 269, 17 Sup. Ct. 578, 41 L. Ed. 
996 ; Scranton v. Wheeler. 179 U. S. 141, 31 Sup. Ct. 48, 4Ô L. Ed. 
126 ; Union Bridge Co. v. Unhed States, 204 U. S. 364, 27 Sup. Cl. 
367, 51 L. Ed. •'i23), it is contended that the présent structure was 
built at a day when the stream was not navigable, the changes which 
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are proposed to be now introduced being made necessary solely be- 
cause of the artificial character of the improvements, which is a différ- 
ent matter. There is évidence, contravening this, that the Mononga- 
hela, without regard to the slack-water improvements which hâve 
been undertaken, was a navigable water within the meaning of the 
law (The Montello, 20 Wall. 430, 22 L. Ed. 391), and that flowing 
through West Virginia and Pennsylvania as it did, and Connecting at 
Pittsburg with the vast System of waterways of the Ohio and Mississip- 
pi basins, it obviously came within the class of waters over which Con- 
gress had authority. The river was also declared navigable by the 
Législatures of the two states having immédiate jurisdiction over it; 
and, in the charter granted to the bridge company by the state of 
Pennsylvania, it was expressly provided that the érection of the bridge 
should not obstruct the navigation of the river so as to interfère with 
the passage of rafts, steamboats, or other river craft, which of itself, 
as pointed ont in the Union Bridge Case, where a similar provision 
appeared, was a warning to the company that the bridge must not ob- 
struct navigation as it then was or subsequently might be. This was 
sufficient to justify the fînding of the jury, and take the case out of 
the constitutional provision requiring compensation to be made, as- 
suming that the verdict was based upon it. But the jury were also 
instructed that, even if not in fact navigable at the time, if the com- 
pany had reasonable grounds to believe that it might become so, in 
the way it has, the incorporators would take equally subordinate to 
the right of public improvement which has been exercised; or, 
in other vvords, would be subject to the same servitude as if the stream 
were in fact then and there navigable. There is évidence from which 
this could hâve been found, not only in the circumstances which hâve 
been alluded to, but also in the surveys which were made before the 
bridge was built by the engineers of both the state and the national 
governments, looking to the slack-water improvements which hâve 
since been carried through. And as the verdict, under the charge of 
the court, may hâve been predicated upon this view, it becomes neces- 
sary to consider how far the company was affected by this character 
of notice. 

It will not of course be denied that, in every enterprise, a party is 
charged with notice, not only of that which is immediately in view, 
but of that also, which according to outward and obvions indications, 
is to be reasonably apprehended. This is elementary law, and there 
is no good reason why it should not apply in a case of this kind the 
same as any other. It amounts to no more than that every one is 
bound to observe the situation as it is, and take subject to the consé- 
quences reasonably to be expected from that which is thus brought 
home to him. As already stated, where a bridge or other structure is 
located upon waters which are naturally navigable, except as it has 
been sanctioned by Congress, it is affected with ail the infirmities in- 
cident to or conséquent upon that position. This is not confined to 
conditions as they are at the time, or else Congress would not be able 
to provide for the future needs of the country, and would be eut down 
in the use of such waters, unless compensation was provided, to the 
condition in which nature left them or in which they happened to be 
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at the time any improvement was undertaken. This of course is not 
the law, the capacities having always to be considered, and any one 
locating on such waters takes subject to them. But the same reason 
applies, with equal force, to those waterways like the one hère which, 
vvhile not immediately or fully equipped for navigation, are so con- 
nected with others which are, that by improvement or otherwise they 
will in ail likelihood be drawn into the common system, as they hâve 
been. This is not to say that the government could run a canal through 
a man's farm or overflow it with water and not pay for it. United 
States V. Lynch, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. Ed. 539. This, 
besides being an actual physical invasion, would be altogether too 
remote an improvement to be ever anticipated, and so is not analogous. 
But where, as hère, there is merely an extension or enlargement of 
natural means, which according to the évidence was to be reasonably 
looked for, it opérâtes as no hardship and works no wrong to hold that 
the parties took subject to the servitude in favor of the public, which 
is now asserted, in the same way and to the same extent as if the 
stream were openly and notoriously navigable. 

Nor is it of any conséquence that the navigation by which the chan- 
ges required in the bridge are made necessary is in part artificial. In 
Chicago, Burlington & Quincy R. R. v. Drainage Commissioners, 
200 U. S. 561, 26 Sup. Ct. 341, 50 L. Ed. 596, the creek which was 
utilized to drain and reclaim the farm land there involved was artifi- 
cially enlarged; and yet it was held that the railroad company, at its 
own expense and without any provision for its reimbursement, could 
be required to remove from the creek the bridge and culvert which 
it had placed there, although it was sufficient, according to the depth 
and width of the channel at the time, and (unless it abandoned the 
Crossing) to erect and maintain a new bridge which would conform 
to the régulations established by the drainage commissioners. Hère 
was an entirely new, distinct, and artificial use, the only thing to be 
said in défense of it being that it was a related one, and yet the struc- 
ture was required to be removed without compensation having been 
provided for it. Nor is it of any conséquence that the case arose un- 
der the state and not the fédéral law, there being no différence in 
principle. Similarly also, although not so closely in point, in West 
Chicago Street Railway v. Chicago, 201 U. S. 506, 26 Sup. Ct. 518, 
50 L. Ed. 845, a street railway which had lawfully constructed a tunnel 
under the Chicago river was required at its own cost and expense to 
lower the tunnel so as to provide a new and additional depth in the 
river which had been ascertained by compétent local and fédéral au- 
thority to be necessary to meet the increased demands of navigation. 
In every such instance, as pointed out above, the structure involved of 
necessity, from its character and location, is subject to a servitude in 
favor of the public which may be asserted by the proper govern- 
mental authority acting for the common good. Property so condi- 
tioned, and affected with such an inhérent infirmity, has no value 
which can claim or call for compensation when thus lawfully appro- 
priated. 

But it is further urged that the bridge was adopted by the govern- 
ment as an intégral part of the national pike, the ferry crossing the 
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river being given up and the two ends of the road relocated so as to 
connect with the approaches to it. By this, as it is contended, the 
bridge was recognized as a lawful structure, the mails being also car- 
ried over it as a regularly established post route. But the sanction 
tliat was so given, if any, proceeded not from Congress which alone had 
authority to legalize it, but from the executive branch of the govem- 
ment which had no such power. Conceding, then, that if Congress 
had acted in the premises the right to maintain the bridge could not 
be withdrawn without first providing compensation, there is no such 
resuit where the only adoption of the bridge was of the character thus 
shown. 

Finding no occasion, then, for disturbing the verdict, the rule for 
a new trial must be discharged, and, thereupon proceeding to impose 
the penalty prescribed by law, the sentence of the court is that the 
Monongahéla Bridge Company, défendant, pay a fine of $1,000 to 
the government of the United States, and pay the costs of prosecution, 
and that exécution issue against the property of the said company to 
collect such fine and costs uniess the same be paid within 10 days. 
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(Circuit Court, E. D. Missouri, a D. April 23, 1908.) 

No. 5,529. 

1. Removal or Causes— FEDERAL Question— How Fact must Appeab, 

It is settled law that ordinarily to warrant the removal of a cause In- 
to a fédéral court on the ground that It is one arislng under the Consti- 
tution or laws of the United States that fact must appear from the plain- 
tifC's pétition or pleadlng, and that the case must be one which could 
hâve been originally brought in the Circuit Court. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 42, Removal of Caus- 
es, §§ 58, 59.] 

2. Courts— JuEisDiCTioN of Fédéral Courts- Allégations of Pleadings. 

Jurisdiction of a fédéral court cannot be Invoked by averments in plaln- 
tiff's pleadings anticipatory of the défense and allégations that such dé- 
fense Is based on the Constitution or laws of the United States. 

3. Removal of Causes— Fédéral Questions— Défense Based on Laws ce 

United States. 

An action for libel against Individuals Is not removable upon averments 
in the pétition for removal that the action complained of was talien by 
défendants as officers of the United States, and that such fact was fraud- 
ulently omitted from plalntlff's pétition for the purpose of preventing 
a removal, since such fact If It had been pleaded would not hâve con- 
ferred original jurisdiction on the fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, §§ 58, 59.] 

4. Same— Cause Improperlt Removed— Remand. 

A cause improperly removed under the removal act cannot be retained 
by the fédéral court on the ground that It is an action against revenue 
officers of the United States which might bave been brought into that 
court by certiorarl under Rev. St. § 643 (U. S. Comp. St. 1901, p. 521). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, § 218.] 
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On Motion to Remand to State Court. 

This Is an action for Hbel Instltuted In a state court, removed on the péti- 
tion of the défendants to thls court, and plalntlff now moves to remand it 
upon the ground that the pétition for removal is fouiided solely upoa the 
fact that there Is a fédéral question Involved, and the original pétition of 
plalntlff falls to show that fact. The pétition charges the défendants with 
malicious libel in publishing and circulatlng certain statements conceruing tbe 
plaintiff whlch are in the pétition set eut. There Is nothing in the i)etitlou 
to show that the défendants are officers of the United States or that Uiey weie 
actlng In an officiai capaelty in the publication of the libel. The pétition for 
removal sets up the fact that the défendant Goodwln was, at the time com- 
plained of, the Assistant Attorney General for the Post Office Department 
of the United States and the défendant Fulton Inspecter in charge of tbe 
office of Post Office Inspectors of the United States ; that the acts concemiiig 
plalntlff, chargea In the pétition, were dlctated and composed by them in tbeir 
officiai capaelty, under and by virtue of the laws of the United States, and 
more espeeially the laws relating to the Post Office Department; that thèse 
facts, although well known to plaintiff, were designedly and fraudulently 
omltted from his pétition for the purpose of preventing the removal of thia 
cause from the state to thls court 

Barclay & Fountelroy and Carter, Collins & Jones, for plaintiff. 
Harry W. Blodgett, U. S. Atty., and T. P. Young, Asst. U. S. Atty., 
for défendants. 

TRIEBER, District Judge (after stating the facts as above). There 
can be no longer any doubt in view of what has been determined by 
the Suprême Court in Tennessee v. Union & Planters' Bank, 152 U. 
S. 454, 14 Sup. Ct. 654, 13 L. Ed. 511; Postal Telegraph Co. v. Ala- 
bama, 155 U. S. 483, 15 Sup. Ct. 193, 39 L. Ed. 331; Chappell v. 
Waterworth, 155 U. S. 103, 15 Sup. Ct. 34, 39 L. Ed. 85 ; Milling Co. 
V. McFadden, 180 U. S. 533, 31 Sup. Ct. 488, 45 L. Ed. 656 ; Minne- 
sota V. Northern Securities Co., 194 U. S. 48, 34 Sup. Ct. 598, 48 L. 
Ed. 870, that ordinarily, in order to justify a removal of a cause from 
a state to a national court on the ground that the case is one arising 
under the Constitution or laws of the United States, that fact must 
appear from the plaintiff's pétition in the case. It is equally well set- 
tled that no suit can, under the présent judiciary act, be removed un- 
less it be one that plaintiff could hâve originally instituted in the Cir- 
cuit Court. Ex parte Wisner, 303 U. S. 449, 37 Sup. Ct. 150, 51 L. 
Ed. 364. Learned counsel for the défendants, while admitting thèse 
principles of law, contend that if the suit is one against an officer of 
the United States for acts donc in the dischârge of his officiai duties, 
they do not apply, and it is sufficient if that fact is set up in the péti- 
tion for removal. Other reasons are also advanced why the cause 
should not be remanded which will be stated later in this opinion. 
Counsel hâve been very diligent in their search for authorities to sus- 
tain this position, but a careful examination of the authorities cited 
shows that they are either distinguishable from the case at bar or hâve 
been reversed by the Suprême Court or overruled by the court which 
originally decided them. 

Taking up the cases cited from the Suprême Court first, we find the 
following: Feibleman v. Packard, 109 U. S. 431, 3 Sup. Ct. 289, 37 
L. Ed. 984, and Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35. 
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L. Ed. 314, are clearly distinguishable. The Feibleinan Case was 
originally instituted in the national court and was an action on the 
bond of the United States marshal for trespass. Bock v. Perkins was 
an action of trespass instituted in a state court against the marshal 
and his deputies for seizing some property of the plaintiff on an at- 
tachment issued against the property of another person, and was re- 
moved by the marshal to the national court. But both of thèse cases 
arose under the Act of March 3, 1875, c. 137, 18 Stat. 470, before it 
was amended by the Act of March 3, 1887, c. 373, 24 Stat. 552 (U. S. 
Comp. St. 1901, p. 508). The distinction between thèse acts is fully 
shown in Tennessee v. Union & Planters' Bank, supra, where the 
court, in referring to the amendatory act of 1887, said : 

"Congress, in making this change, may well hâve had in mind the reasons 
which so eminent a judge as Mr. Justice Miller invoked in, support of his dl* 
sent from the original décision that an offense under the Constitution, 
laws, or treaties of the United States was sufflcient to justify a remov- 
al by the défendant under the act of 1875. 'Looking,' said the court, 
'to the reasons which may hav^ influenced Congress, it may well be supposer! 
that whlle that body intended to allow the removal of a suit where the very 
foundation and support thereof was a law of the United States, it did not 
intend to authorize a removal where the cause of action depended solely on 
the law of the state, and when the act of Congress only came in question 
incidentally as part of the defendant's plea in avoidance. In support of this 
View, it may be added, that he in such case is not wlthout remedy in a 
fédéral court ; for if he bas pleaded and relied on such défense in the state 
court, and that court bas decided against him in regard to it, he can remove 
the case into this court by writ of error, and bave the question he bas thus 
raised decided hère.' The acts of 1887 and 1888, indeed, contain spécial pro- 
visions as to particular kinds of cases arising under the Constitution or laws 
of the United States. • * « But those proiisions bave no application to 
the cases now before us, and contain, to say the least, nothing tendlng to show 
that it was intended that such a case as any of thèse might be removed into 
the circuit court of the United States for trial." 152 U. S. 462, 14 Sup. Ct. 
657, 13 L. Ed. 511. 

For the same distinction between the acts of 1875 and 1887 Texas 
& Pacific Ry. Co. v. Cody, 166 U. S. 606, 17 Sup, Ct. 703, 41 L. Ed. 
1132, may also be consulted. In Bankers' Casualty Co. v. M., St, P. 
& Ste. M. Ry, Co,, 192 U. S. 371, 24 Sup. Ct. 325, 48 L. Ed. 484, it 
was said that "cases against United States officers, as such, or on bonds 
given under acts of Congress, or involving interférence with fédéral 
process, or the due faith and crédit to be accorded judgments, are not 
in point." But ail that was meant by the court, as shown by the opinion, 
was that if the pétition, on its face, showed that the action is against 
the défendant as such officer, or on a bond executed under and in pur- 
suance of an act of Congress, there is jurisdiction of the cause in a 
national court. In the case at bar there is nothing in plaintifï's péti- 
tion showing that défendants acted as officers of the government, and 
the only manner in which it could hâve invoked the original jurisdic- 
tion of the court in this cause would hâve been to anticipate defend- 
ant's défense, that they claimed to bave acted in the publication of 
the alleged libel as officers of the government. That this cannot be 
done is well settled by numerous décisions of the courts, Tennessee 
V. Union & Planters' Bank, supra; Arkansas v. Coal Company, 183 
U. S. 185, 22 Sup, Ct, 47, 46 L. Ed, 144; Filhiol v. Maurice, 185 U. S. 
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108, 22 Sup. Ct. 560, 46 L. Ed. 827; Filhiol v. Torney, 194 U. S. 
356, 24 Sup. Ct. 698, 48 L. Ed. 1014, affirming Id. (C. C.) 119 Fed. 
974; Joy v. St. Louis, 201 U. S. 333, 26 Sup. Ct. 478, 50 L. Ed. 776. 
affirming Id. (C. C.) 122 Fed. 524 ; Fergus Falls v. Fergus Falls Wa- 
ter Ce, 72 Fed. 873, 19 C. C. A. 212. 

In the last cited case Judge Caldwell, who delivered the opinion of 
the court, said: 

"At law the plaintiff is never expeeted to state matters whlch should corne 
more properly from the other side. It Is sufBcient for each party to make 
out his own case. It Is sufflcient for the plalntlff to state his own cause of 
action, and he should nQj antlcipate his adversary's défense, for the reason 
that the latter may never make the défense sought to guarded against. 
* * • And It is equally well settled that a suggestion in a complalnt in 
any action at law that a défendant may or will set up a défense based upon 
a state statute or répugnant to the Constitution, does not make the suit 
one arlsing under the Constitution, and allégations of the complalnt beyond 
those whlch state a cause of action are mère surplusage. When the state- 
ment of the plaintifC's cause of action in légal and loglcal form, such as is 
required by the rules of good pleading, does not disclose that the suit Is one 
arislng under the Constitution or laws of thp United States, then the suit 
ia not one arlsing under that Constitution or those laws, and the Circuit 
Court has no jurisdiction." 

In Osborn v. Bank, 9 Wheat. 738, 824, 6 L. Ed. 204, the court said : 

"The right of the plaintifE to sue cannot dépend on the défense which the 
défendant may choose to set up. His rlght to sue is anterior to that défense, 
and mnst dépend upon the state of things when the action Is brought." 

In Filhiol v. Torney, supra, it was said : 

"Any action by the government Is matter of défense, and may never be pre- 
sented by the défendant." 

Such allégations are surplusage and cannot give jurisdiction. There 
is no act of Congress authorizing any officer of the government to 
commit any acts which constitute a libel, although it may be a good 
défense to plead, in answer to the charge, that they were ofhcers, and 
that the publication was made by them in the discharge of their of- 
ficiai duties and in reports to their superior officers, and that for this 
reason their acts were privileged. But this is clearly a matter of dé- 
fense, and could not hâve been anticipated by plaintiff if it had sought 
to invoke the jurisdiction of this court by instituting this action orig- 
inally therein. It is hardly necessary to say that this défense if set 
up in the state court, and, decided adversely to the défendants, such 
a décision could be reviewed by the Suprême Court of the United 
States on error to the highest court of the state. 

The next case relied upon by défendant is Railway Company v. 
Cody, supra, and the cases following it, where it was held that the 
fact that the pétition falsely alleged that the railway company, the 
défendant, was a corporation existing under the laws of the state of 
Texas and a citizen thereof, when in fact it was not such a corporation, 
but one created by an act of Congress, could not prevent a removal 
upon the ground that it was in fact a fédéral corporation, and that 
that fact could be shown in the pétition for removal. But the removal 
was sustained solely upon the ground that in a case of that nature the 
rule governing removals on the ground of diversity of citizenship and 
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not that of a fédéral question being involved controls, and as the omis- 
sion on the part of the plaintiff to set up in his pétition the facts show- 
ing a diversity of citizenship, or stating it falsely, cannot eut off defend- 
ant's constitutional right as a citizen of a state other than that in 
which the suit was brought to choose a fédéral forum, so the false 
allégations as to citizenship of the fédéral corporation could not pre- 
vent the removal of the cause. The cases cited by counsel for the de- 
fendants (In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55 ; 
Ohio V. Thomas, 173 U. S. 376, 19 Sup. Ct. 453, 43 L- Ed. 699 ; Camp- 
bell V. Waite, 88 Fed. 102, 31 C. C. A. 403) can hâve no application to 
a removal of a cause of this nature. In those cases the questions 
involved were the power of national courts to grant the writ of 
habeas corpus to détermine whether the petitioner is unlawfully de- 
prived of his liberty by state officers for acts alleged to hâve been 
committed by him by authority of a law of the United States. Nor 
are the cases determined by the courts inferior to the Suprême Court, 
which counsel for the défendants hâve cited, any more in point on 
that question. 

In Eighmy v. Poucher (C. C.) 83 Fed. 855, which was an action for 
malicious prosecution for having caused the plaintifï to be indicted, 
arrested, and tried for an alleged violation of the pension laws of the 
L-nited States, the complaint showed on its face that "during ail the 
time and times above mentioned the said défendant was the United 
States Attorney, duly commissioned by the United States." Wood v. 
Drake (C. C.) 70 Fed. 881, practically sustains défendants' contention, 
but in State v. Island Lime Co. (C. C.) 117 Fed. 777, the same learned 
judge who had decided Wood v. Drake admitted that that case had in 
effect been overruled by the Suprême Court, and for this reason he ex- 
pressly overruled it. Winters v. Drake (C. C.) 102 Fed. 545, involved 
the right of removal by a receiver appointed by a court of the United 
States, and was overruled as to that question in Gableman v. Railway 
Co., 179 U. S. 335, SI Sup. Ct. 171, 45 L. Ed. 220. As to the other 
part of the opinion which it is claimed is not affected by the Gable- 
man Case, it is suiîficient to say that it has no application to the issues 
before the court in this case. In that case the complaint showed on its 
face that the défendant was a receiver of a railroad, and that the cause 
of action was based upon his alleged négligence as such receiver in 
the management of the railroad, although it failed to allège that he 
had been appointed such receiver by a court of the United States. 
The removal was sustained by the court upon the ground that it would 
take notice of the fact that he had been appointed receiver by that 
court. The reasoning of the court was that : 

"The defendant's représentative capacity may be stated less technically and 
precisely than a plalntiff's, and, of course, belng largely a matter of évidence, 
as to him the implication in pleading is the more readily Indulged. 8 Enc. 
PI. & Prae. 683. The rule permittlng implication in pleading as to the name 
of the court appointing an admlnistrator, according to the fact, adjusts Itself 
stlll more readily to the case of suits against recelvers, tbough no case haa 
been found ruUng the point." 

In Speckart v. German National Bank (C. C.) 85 Fed. 12, it was 
held that a cause may be removed by a receiver of a national bank who,' 
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on his own pétition, was made a party défendant, although the tirae 
within which the original défendant could hâve removed the cause, 
had expired before that time. The décision of the court was upon the 
authority of Powers v. Railway Company, 169 U. S. 92, 18 Sup. Ct. 
264, 42 L. Ed. 673, and for the sole reason that as the right to remove 
did not exist until the receiver became a party défendant to the cause, 
he could riot hâve removed it sooner, and for this reason was in timc. 
This disposes of ail cases cited by counsel for the défendants on that 
subject. 

A case w^hich is practically décisive of this matter is Walker v. Col- 
lins, 167 U. S. 57, 17 Sup. Ct. 738, 42 L. Ed. 76. In that case the 
plaintiff instituted an action against the défendant Walker, who w^as 
a United States marshal, and his deputies for an unlawful seizure of 
his property. The défendants justified their act upon the ground that 
they had acted as officers of the United States by virtue of a writ of 
attachment issued out of the Circuit Court of the United States, and 
thereupon filed a pétition for removal upon the ground that their plea 
raised a fédéral question. A motion to remand was filed, but not acted 
on by the Circuit Court, nor passed upon by the United States Circuit 
Court of Appeals, to which court the cause was twice taken. 50 Fed. 
737, 1 C. C. A. 642; 59 Fed. 70, 8 C. C. A. 1. In the Suprême Court 
the question of jurisdiction was raised, and it was held that the cause 
was improperly removed because the complaint failed to show on its 
face that a fédéral question was involved. The court said : 

"As in the complanit in the case at bar there are no facts averred showing 
that the controversy was one arislng under the laws of the United States, and 
it was not essential to the statement of the cause of action that such fncts 
should be averred, the case cornes directlv within the opération of the ruling 
cited." 

To cite the many cases following Walker v. Collins, and those cited 
in the first part of this opinion to this point, would serve no useful pur- 
pose, as they may be found in Rose's Notes on United States Reports. 

But it is urged that even if défendants erred in removing this 
cause, under the provisions of section 2 of the act of Mardi 3, 1887, it 
could hâve been brought into this court by certiorari under section 643 
Rev. St. (U. S. Comp. St. 1901, p. 521), it being claimed that the de- 
fendants are revenue officers, and, for that reason, the cause should not 
be remanded, but the court should treat it as removed under that sec- 
tion. Assuming, without deciding, that the Assistant Attorney General 
for the Post Office Department and Post Office Inspectors are revenue 
officers within the meaning of section 643, Rev. St., bas the court the 
power to act as suggested by counsel? That the court may permit 
amendments of immaterial matters where the jurisdiction is apparent 
from the face of the record is true. Cases in point on that question are 
Kinney v. Columbia, etc., Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. 
Ed. 103 ; Johnson v. Manufacturing Co. (C. C.) 76 Fed. 616 ; Stadle- 
mann v. White Line Co. (C. C.) 92 Fed. 209. Still, this does not 
justify the court in sustaining défendants' contention. An examination 
of thèse two provisions of the statutes will show that the proceedings 
are différent entirely. In the one instance the pétition is presented to 
the State court, and the order for removal made by that court. In 
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the other the pétition is présentée! to the court of the United States 
and a ceriorari ordered by that court. 

In First National Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. 
Ct. 693, 49 L. Ed. 1051, the cause had been removed to the United 
States Circuit Court of Appeals from the District Court on appeal 
under section 26a of the bankruptcy act of July 1, 1898, c. 541, 30 
Stat. 553 (U. S. Comp. St. 1901, p. 3432), when it should hâve been 
removed for review of matters of law under section 24b of that act, 
and it was held that that was fatal, and the cause was remanded to the 
Circuit Court of Appeals, with directions to dismiss the appeal. For 
the court to treat the action now as removed under section 643 would 
practically amount to an amendment of a record which fails to show 
jurisdiction of the court. This is not permissible. Crehore v. Rail- 
way Co., 131 U. S. 240, 9 Sup. Ct. 692, 33 h- Ed. 144 ; Martin v. Rail- 
way Co., 151 U. S. 673, 14 Sup. Ct. 540, 38 L. Ed. 318 ; Dalton v. 
Germania Insurance Co. (C. C.) 118 Fed. 936 ; Shane v. Butte Electric 
Railway Co., (C. C.) 150 Fed. 801. 

In Bryant Bros. Co. v. Robinson, 149 Fed. 321, 79 C. C. A. 259, on 
which défendants confidently rely, the cause had been improperly re- 
moved under section 643, but the record further showed that the state 
court, from which the cause had been removed, had also ordered it 
removed, although it failed to show that a pétition or bond for removal 
had been fîled in that court. The original complaint showed on its 
face that the action was one arising under the laws of the United 
States, it being sought to enjoin the défendant, who was postmaster at 
Dallas, Tex., from withholding mail addressed to plaintiff, in pursuance 
of an order of the Postmaster General, and for this reason the court 
held that as it appeared from the face of the complaint that the cause 
was one of which the national court had jurisdiction, and that the 
state court had made an order for the removal, the court would treat 
it as properly removed under the act of 1887. Nothing of that kind 
appears in plaintifï's pétition in this case. 

It is also claimed that plaintifï's pétition omitted to state the fact 
which was well known to it, that thèse défendants acted solely in 
their officiai capacity, which fact, it is charged, was concealed for the 
fraudulent purpose of preventing a removal to this court. This alléga- 
tion is made in défendants' pétition for removal, which was duly veri- 
fied and is not denied by plaintifif. That the courts of the United States 
will, in cases of fraud. or concealment of facts known to plaintiff, if 
resorted to for the purpose of preventing a removal of the cause from 
a state to a national court, disregard the fraudulent statement or omis- 
sion, has been conclusively settled in Wecker v. National Enameling 
Co., 204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, but it must appear 
on the face of the record or from the évidence ofïered that Ijut for 
that omission or fraudulent statement the cause would hâve been one 
which could hâve been brought originally in a national court. 

In the case at bar there are no misstatements of facts in the pétition ; 
and what défendants claim are fraudulent omissions to defeat the re- 
moval could not hâve been pleaded by the plaintif? for the purpose 
of conferring jurisdiction on the Circuit Court, as it would hâve antic- 
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ipated défendants' défense which, as has been shown hereinbefore, can- 
not be donc. 

Upon the pleadings in this case, this court could not hâve assumed 
original jurisdiction, and unless that could be donc, there can be none 
on removal. In re Wisner, supra. 

The motion to remand is sustained. 



UNITED STATES v. HAWLBT & LETZERICH. 

(Circuit Court, S. D. Texas. February 4, 1908.) 

No. 2,040 (1,981). 

1. CxiSTOMS DxJTiES— "Sea Stoees"— Ooal. 

Under Navigation Act March 3, 1897, c. 389, § 17, 29 Stat. 691 (U. S. 
Oomp. St. lôOl, p. 1871), permitting "sea stores" to be transferred from 
one vessel to another of the same Une without payment of duties, coal is 
not "sea stores." 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 
6361.] 

2. Same— WoEDs and Phkases— "Ska Stobes." 

"Sea stores" are the supplies of différent articles provlded for the sub- 
sistance and accommodation of the shlp's crew and passengers, and do 
not include coal. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,643 (T. D. 28,321). The 
majority and dissenting opinions filed by the board are as follows: 

"HAY, General Appraiser. Certain coal was transferred from the steam- 
ship Anselma de Larrlnaga to the steamship Mercedes de Larrlnaga, belong- 
ing to the Larrinaga Llne, while the vessels were lying alongslde of each 
other in the port of Galveston. This coal was assessed for duty by the 
<;ollector under the flrst clause of Tarife Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 415, 30 Stat. 190 (U. S. Comp. St. 1901, p. 1674), and a duty of 67 
cents per ton levled thereon. Two protests are flled agalnst this action. 
Protest 232,274 clalms that 70 per cent, was slack and should be assessed 
at 15 cents per ton under one of the provisions of paragraph 415. Protest 
232,275 claims that said coal should not hâve been assessed for duty; and, 
while the protest is a Uttle awkwardly drawn, we thlnk it fair to assume 
that the reason therein Intended to be glven is that said coal Is exempt 
from duty as sea stores under the provisions of Act March 3, 1897, c. 389, 
29 Stat. 691 (U. S. Comp. St. 1901, p. 1871). The papers submitted wlth the 
protests show that the steamships in question were of the same line; that 
the coal was transferred from one vessel to another, said transfer being ef- 
fected by means of buckets, under the supervision of the customs officers, 
and that ît was made without the coal touching the wharf. 

"Section 415. 30 Stat. 190 (U. S. Comp. St. 1901, p. 1674), reads as follows : 
'Coal, bltumlnous, and ail coals contalnlng less than nlnety-two per centum 
of flxed Carbon, and shale, slxty-seven cents per ton of twenty-eight bushels, 
elghty pounds to the bushel ; coal slack or culm, such as will pass through 
a half-inch screen, flfteen cents per ton of twenty-elght bushels, elghty 
pounds to the bushel: Provlded, that on ail coal Imported Into the United 
States, whlch Is afterwards used for fuel on board vessels propelled by 
steam and engagea in trade with foreign countries, or In trade between 
the Atlantic and Pacifie ports of the United States, and which are registered 
under the laws of the United States, a drawback shall be allowed equal to 
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the diity Ipiposed by law upon such coal, and shall be pald under sucb 
régulations as the Secretary of the Treasury shall preseribe; coke, twenty 
per centum ad valorem.' 

"Section 17 of the act of Mareh 3, 1897, c. 389, 29 Stat 691 (U. S. Comp. 
St. 1901, p. 1871), reads as follows: 'That section twenty-seven hundred and 
ninety-seven of the Revlsed Statutes be, and is hereby, amended by adding 
thereto the following words : "Sea stores and the legitimate équipaient of 
vessels belonging to regular Unes plying between foreign ports and the Unit- 
ed States delayed In port for any cause may be transferred in such port of 
the United States under the supervision of the customs officers from one 
vessel to another of the same owner, without payment of duties, but duties 
must be pald on such stores or equlpments landed for consumption, except 
American products." ' 

"An attempt bas evidently been made to bring the transfer of the coal 
in question within the purview of thls statute; and, from the papers, that 
attempt bas been successful, provlding coal consumed upon the voyage, as 
this undoubtedly was intended to be, Is classed as 'sea stores.' There Is a 
clear distinction made by the law between ship stores and sea stores. The 
former are such articles as become a part of the equlpment of the ship, In- 
cluding furniture, cables, tackle, etc. j the latter are such commodities as are 
consumed by the passengers or crew. In other words, ship stores become a 
permanent part of the equlpment of the vessel ; sea stores are to be consum- 
ed durlng the voyage. 

"Section 2795 of the Revlsed Statutes (U. S. Comp. St. 1901, p. 1871) re- 
quires the master of a vessel to particularly specify in his report or manifest 
the articles that are to be used as sea stores on such vessel. To this he is 
to take an oath that the articles specified to be used as sea stores are not 
intended by way of merchandise or for sale, and thèse articles are there- 
upon made free of duty. Thls report must be delivered to the collector; 
aud he, wlth the naval offlcer, where there is one, or alone, where there Is 
no naval oflîcer, under the provisions of section 2796 of the Revised Statutes 
(U. S. C!omp. St. 1901, p. 1871), must détermine if any part of the goods re- 
ported as sea stores Is excessive, and estimate the amount of duty upon such 
excess. This section bas no application to the case at bar, for no such find- 
Ing was made by the collector. 

"Section 2798 of the Revlsed Statutes (U. S. Comp. St. 1901, p. 1872) pro- 
vides that the master of any vessel propelled by steam arriving in any port 
of the United States may retain ail the coal such vessel may bave on board 
at the tlme of her arrivai, and may proceed wlth such coal to a foreign 
port without being reqnlred to land the same in the United States or to pay 
any duty thereon. Thls we do not thlnk opérâtes to take coal from ont the 
category of 'sea stores' or to distinguish it in any way from other sea stores 
except to relieve It from the opération of section 2796 — that is, there ean be 
no excessive coal under such circumstances, as section 2798 provides that ail 
the coal may be retained whether it is more or less than is necessary for 
the voyage. 

"It is difflcult to escape the conclusion that coal is 'sea stores' within 
the meaning of that phrase as used In the amendment to section 2797, Re- 
vlsed Statutes, dted above. The word 'consumed' Is not to be so narrowly 
construed as to mean only such articles as are eaten. The candies or kéro- 
sène used to light the vessel are as much consumed by the passengers and 
crew in the course of a voyage as is the food they eat If the candies and 
kérosène used In llghting the vessel are sea stores, then why not the coal 
on more modem vessels used to produce the power generating the electricity 
for llghting; and If so, why not the coal consumed In furnlshlng the pow- 
er to propel the vessel? The Assistant Secretary of the Treasury, in a let- 
ter to the Commissioner of Navigation (T. D. 12,172), evidently takes this 
vlew, for he advises that coal retained In the bunkers of an American steam 
vessel is to be considered as sea stores. Ship stores and sea stores we thlnk 
contemplate every article taken aboard ship to be used In connection with 
its navigation and voyage, and the distinction between the two Is as above 
stated. In the Ounard Steamship Company's Case, G. A. 4.464 (T. D. 21,324), 
the coal whlch was held not to be 'sea stores' was used as ballast, and this 
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we think Is clearly distiuguishable from the coal intended to be eonsumed 
during the voyage, as in the case at bar. 

•'ï'rom the view hère expressed it is not necessary to consider protest 
232,274, as the coal under the circumstances stated herela we think is free 
of duty as 'sea stores' under section 17 of the act of March 3, 1897. 

"Protest 232,275 is therefore sustained, and the collector directed to reliq- 
Uidate the entry aocordingly. Protest 232,274 is overruled. 

"SOMEBVILLE, General Appraiser. I dissent from the conclusion reached 
in thèse cases by my colleagues, and from the reasouing on which the déci- 
sion is based. It appears from the facts In the case that certain coal im- 
ported at the port of Galveston was assessed with duty by tbe collector. 
* * * After arrivai at Galveston the coal was transferred from the vessel 
in which It was contained to another vessel of the same Une, lying along- 
side in the port of Galveston. The opinion construes the protest to claim 
that the merchandise Is free of duty as sea stores. * * * It is held ac- 
cordlngly by my colleagues that thls coal is sea stores, and is free of duty 
as such under the section last quoted. The error of the opinion consists in 
the fact that It fails to make any distinction between 'sea stores' and 'coal 
stores,' and that the transfer of the coal atter arrivai in the harbor of Gal- 
veston from one vessel to another of the same Une was not an unlading of 
the coal, which is expressly prohibited by the terms of the présent tarifif act. 
This conclusion and the reasoning on which it Is based are dlrectly répugnant 
to and subversive of the décision made by thls board on June 23, 1899, in 
the case of the Cunard Steamship Company, G. A. 4,464 (T. D. 21,324), and 
also of the décision of the district court of MIchigan there clted, in the 
Famé Case, 1 Brown's Adm., 42, 8 Fed. Cas. 982 (No. 4,633). In the board 
décision last clted It was expressly decided that the tarife act of 1897, coupled 
with prevlous législation, makes a clear distinction between 'sea stores,' by 
which Is meant stores designed for the use and consumptlon of the crew 
and passengers of a vessel on the voyage, and 'coal stores' and other coal 
contained on board a vessel propelled by steam. It was further decided In 
thls case that the transfer of coal stores from one vessel to another of the 
same Une after arrivai In this country at the port of entry was an unlad- 
ing of this coal wlthln the meaning of paragraph 523 of the présent Tariff 
Act 1897, § 2, Free List, 30 Stat. 197 (U. S. Comp. St. 1901, p. 1682), which is 
prohibited by sald paragraph. It was observed by the board in this déci- 
sion, as follows : 'The various statutes enacted by Congress on this sub- 
ject seem to make a distinction between what is commonly known as "sea 
stores" and "coal stores" and "other coal" contained on board vessels pro- 
pelled by steam. Section 2795 of the Revlsed Statutes (U. S. Oomp. St. 1901, 
p. 1871) provides for the exemption from duty of the sea stores of a vessel, 
and requires that the master shall particularly specify the articles, in the 
report or manlfest to be made by him, designating them as sea stores of such 
vessel, and that they are truly such and not Intended as merchandise or for 
sale.' It may be conceded for the sake of argument that coal stores used on 
vessels of thls character mlght corne within the purview of sea stores but for 
the fact that Congress bas seen fit to designate such stores in our statutes 
and tariff acts as 'coal stores,' and has enacted a séries of législation placing 
them entirely in a separate and distinct category. 

"The followlng statutes are clted on this subject for illustration: 

"Tariff Act of July 24, 1897, c. 11, § 2, Free List, par. 523, 30 Stat. 197 
(D. S. Comp. St. 1901, p. 1682). 'Coal, anthracite, not speclally provided for 
in thls act, and coal stores of American vessels, but none shall be unloaded.' 
Similar législation occurs In Tariff Act August 27, 1894, c. 348, § 2, Free List, 
par. 441, 28 Stat. 539 ; also in Tariff Act October 1, 1890, c. 1244, § 2, Free 
List, pars. 536, 537, 26 Stat. 605 ; and Tariff Act March 3, 1883, c. 121, Free 
List, pars. 673, 674, 22 Stat. 518. 

"Section 2798, Rev. St. (U. S. Comp. St. 1901, p. 1872), reads as follows: 
'Sec. 2798. The master of any vessel propelled by steam arrlving at any 
port in the United States may retaln ail the coal such vessel may bave on 
board at the tlme of her arrivai, and may proceed with such coal to a for- 
elgn port, wltbout being roquired to land the same in the United States or 
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to pay any duty thereon.' So, the provlso to satd pâragraph 415 of the 
présent tarlff act, which makes coal dutiable by the ton, expressly provldee 
that, 'On ail coal imported into the United States whIch is afterwards used 
for fuel on board vessels propelled by steam and engaged In trade wlth 
foreign countrles or in trade between the Atlantic and the Padfle coasts of 
the United States, and which are registered under the laws of the United 
States, a drawbaek shall be allowed equal to the duty imposed by law on snch 
foal, and shall be pald nnder such régulations as the Secretary of the Treas- 
ury shall prescribe.' 

"This same distinction for which I contend between coal stores and sea 
stores was made in board décision in Re Pacific Coast Ce, G. A. 5,435 (T. 
D. 24,705), relating to a cargo of an American steamer, consistlng of coal, 
which was the property of the owners of the vessel, who, before arrivai of 
the vessel at port, set aside a portion of the coal as coal stores of the 
steamer ; and such coal as was not unioaded was held to be f ree as 'coal 
stores' of an American vessel. under paragraph 523 of the tarife act of 1897. 
notwithstandlng the fact that the importera made an entry of the entire lot 
of coal at the customhouse. So, In the case of McDormand, G. A. 5,355 (T. 
D. 24,497), certain coal was imported on a steamship and entered at the cus- 
tomhouse at Boston, Mass., and a portion of It was purchased by the own- 
ers of the vessel and retained in the vessel's bunkers as a part of her coal 
stores for the return voyage but was never unioaded. It was held that the 
Importation was complète when the goods -were brought withln the llmlts of 
the port with the intention of unloading them, and that the right of the gov- 
ernment to duties then attached, and, further, that it was not essential to 
that right that the goods should actually be unioaded. In support of this con- 
clusion the board cited the following décisions: Meredlth v. United States, 1?, 
Pet. 486, 494, 10 L. Ed. 258 ; U. S. v. Vowell, 5 Cranch, 368, 3 L. Ed. 128 ; Ar- 
nold V. U. S., 9 Cranch, 104, 3 L. Ed. 671 ; and Harrison v. Vose, 9 How. 372. 
381, 13 L. Ed. 179. Thèse authorities fuUy supported the proposition in ques- 
tion. It was there held by the board that the coal under considération was not 
free of duty under said paragraph 523 of the présent tarlff act, nor was the 
article free under section 2798 of fhe Revised Statutes, before cited. 

"In the case of the steamer Famé, decided as far baek as 1858, cited supra, 
it was held that the transfer of a cargo frora a vessel while at wharf in port 
is an unlading and dellvery wlthin the meaning of section 50 of the act of 
March 2, 1799, c. 22, 1 Stat. 665. It was observed there by the court as fol- 
lows: 'It Is true that the cargo was not landed in the llteral sensé of the 
Word — that is, placed on shore — but it was taken from one vessel to another 
while both were in port. This was clearly a landing wlthin the intent of the 
Btatute, which was deslgned to prevent frauds upon the revenue.' It is ini- 
material in my opinion, and was so decided by the board in the case of the 
Cunard Steamship Company, cited supra, that this transfer is made to a ves- 
sel of the same Une Instead of a différent Une, the purpose of the statute be- 
ing to prevent frauds on the revenue. It is manifest that such frauds would 
be just as Uable to occur in the case of transfers made to a vessel of the same 
line as to another vessel. 

"I hâve called attention before to the Une of législation, both in the Re- 
vised Statutes and in our tarlff laws, making a elear distinction betweeu 'coal 
stores' or such coal as is eonsumed by the steamship companies, and 'sea 
stores' ; and It harmonizes with every canon of sound statutory construction 
that this distinction should be observed by Judiclal tribunals in construlng 
such statutes. An illustration of this kind is found in the décision of the 
Suprême Court of the United States in Seeberger v. Cahn, 137 U. S. 95, 11 
Sup. et, 28, 34 L. Ed. 599, where two provisions of the tarlff act of March 3, 
1883, c. 121, pars. 362, 363, Schedule K, 22 Stat. 508, on woolens and worsteds, 
were construed by the court, It was there held that while worsted may in 
some respects be construed as a manufacture of wool, nevertheless it was dlf- 
ferentlated as a separate article for tarlff purposes, inasmuch as it was spe- 
cially enumerated under said tarlff act of 1883. Mr. Justice Gray, speaking 
for the court, used the foUowing language in that case: 'Though a worsted Is 
doubtless a product of wool, and mlght In some respects be consldered a manu- 
facture of wool, yet manufactures of worsted, being aubjected by the second 

lao F.— 47 
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paragraph to différent dutles than those imposed by the flrst paragraph on 
manufactures of wool, It necessarlly follows that the manufacture of worsted 
cannot be oonsidered as a manufacture of wool within the meanlng of thls 
statute.' So, In the case of Blumenthal v. U. S. (O. 0.) 135 Fed. 254 ; Id., 75 
C. O. A. 322, 144 Fed. 384, afflrmlng board décision G. A. 5,640 (T. D. 25,194), It 
was held that whlle paste may be consldered a klnd of glass, yet for tarlff pur- 
poses It must be consldered a separate substance under Its own pecuUar name, 
'paste,' descrlbed In the tarlff act 

"Followlng the décisions above cited, from which no appeal was ever taken, 
I am of opinion that the coal In question is 'coal stores,' and not 'sea stores,' 
wlthln the meanlng of tarlff législation, and that the same Is not exempt from 
duty, on the ground that the transfer of the coal from one vessel to another 
was an unloadlng within the meanlng of paragraph 523 of the présent tarlff 
act. The protests should accordlngly be overrùled. 

Harris & Harris, for importers. 
Lock. McDaniel, U. S. Atty. 

BURNS, District Judge. This suit is tipon a pétition to review the 
décision of the Board of Appraisers sustaining the protest filed by 
Hawley & Letzerich, growing out of a transfer of coal from the Ansel- 
ma to the Mercedes, said vessels being stèamships of the Larrinaga 
Line, while the vessels were lying alongside of each other in the port 
of Galveston. The collector of customs assessed a duty of 67 cents 
per ton upon the coal so transferred, to which action the respondents 
excepted, and in their original protest contend that 47 per cent, of 
said coal is what is commonly known as "slack" or "culm," and under 
the second clause of paragraph 415 of the tariff act (Act Tuly 24, 1897, 
c. 11, § 1, Schedule N, 30 Stat. 190 [U. S. Comp. St. 1901, p. 1674]), 
subject to a duty of 15 cents per ton. » 

A second protest was filed with the collector claiming the coal so 
transferred as aforesaid was free of duty in that it was a part of 
"the legitimate equipment" under section 17 of the act "to amend the 
laws relating to navigation," approved March 3, 1897 (39 Stat. 687, 
691, c. 389 [U. S. Comp. St. 1901, p. 1871]). See section 2797, Rev. St. 
(U. S. Comp. St. 1901, p. 1871), as amended. That portion of said sec- 
tion relied upon is as follows: 

"Sea-stores and the legitimate equipment of vessels belonglng to regular 
Unes plylng between forelgn ports and the United States delayed in port for 
any cause may be transferred ♦ • * from one vessel to another vessel of 
the same owner wlthout payment of dutles, but dutles must be pald on such 
stores or equipments landed for consumptlon, except American products." 

The first contention was overrùled by the General Appraisers, and 
the same has been waived and is not hère insisted upon, for the very 
substantial reason that respondents are relieved from the payment of 
ail duties by the décision of the board. It may be observed that the 
second protest, based upon the theory or contention that the coal is 
exempt from duty upon the ground that it is within the désignation 
of "the legitimate equipment of the vessel so delayed," is not sustained 
by the board ; but tiie holding is there made that the respondents in- 
tended by their protest to urge that the coal in question was a part of 
the "sea stores" of the vessel, and the board finds by a majority opin- 
ion that this last contention is Sound, and thereupon dismisses the first 
protest, affirms the second, holding the coal so transferred not subject 
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to duty, with directions to the collecter of customs to reliquidate the 
entry in accordance with said finding, to which action of the board 
one of the members thereof dissents, and files his opinion as a part 
of the record brought hère for review. 

The sole question for review as disclosed by the pleadings and re- 
lied upon in the argument is whether or not "coal" is a part of the 
sea stores of the vessel. "Sea stores" are defined in Commercial Navi- 
gation as "the supplies of différent articles provided for the subsistence 
and accommodation of the ship's crew and passengers." 

It follows, therefore, that coal being no part of the vessel's sea 
stores the pétition for review should be sustained, the décision of the 
board reversed, and the action of the collector of customs in ail things 
affirmed. 



In re GROSS. 

(District Court. B. D. New York. February 17, 190a) 

Ai,iens—Naturalization— Déclaration or Intention bt Minoe. 

Under Rev. St. § 2165 (U. S. Comp. St 1901, p. 1329), It was compétent 
for an alien mlnor over 18 years of âge to make a déclaration of Inten- 
tion to become a citizen of the United States, and such a déclaration is 
sufficlent basls for a final application for cltlzensblp under the provlso to 
Natnrallzatlon Act of June 29, 1906, c. 8592, i 4, 34 Stat 596 (U. S. CJomp. 
St. Supp. 1907, p. 420). 

Pétition for Naturalization. 

William J. Youngs, U. S. Atty., and Hugh Govern, Jr., Asst. U. S. 
Atty. 

Jonas Gross, pro se. 

CHATFIELD, District Judge. The petitioner is an alien 35 years of 
âge. He arrived in the United States more than 5 years ago, being at 
the time of his arrivai of the âge of 19 years and 4 months. When 19 
years and 9 months old he filed a déclaration of intention to become a 
citizen of the United States, and his pétition for a certificate of citi- 
zenship is now before the court. 

The case is typical, in that the petitoner is well educated, bas com- 
pleted his studies for the profession of the law, can apply for examin- 
ation for admission to the bar of the state of New York as soon as he 
becomes a citizen of the United States, and more than 5 years hâve 
elapsed since the filing of his déclaration of intention. The applicant 
being satisfactory in ail other respects, objection is made by the United 
States attorney on the ground that the law in effect prior to Septem- 
ber 23, 1907, did not authorize the filing of a déclaration of intention 
by any person under 21 years of âge. 

The provisions of the former statute were repealed by Act June 
29, 1906, c. 3593, and section 4 of this latter statute (34 Stat. 596 
[U. S. Comp. St. Supp. 1907, p. 420]), contains the foUowing lan- 
guage: 

"That an alien may be admitted to become a citizen of the United Stfttea in 
the foUowlng manner and not otherwlse: 
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"First. He shall déclare on oath before the clerk of any court authorized 
by this aot to naturalize aliens, * • • two years at least prier to his 
admission, and' after he bas reached the âge of eighteen years, that it is bona 
flde his Intention to become a citizen of the United States. • • * Pro- 
vlded, however, that no alien who, In conforniity wlth the law In force at the 
date of his déclaration, bas declared his Intention to become a citizen of the 
United States shall be requlred to renew sueh dedaratlon." 

This statute is now in effect, and the présent appHcation is made 
under its provisions. 

It is well recognized that a person in the apparent possession of 
his faculties, over the âge of 14 and under the âge of 21, may be a 
witness in the United States Court, and is presumptively compétent 
to take an oath. Prior to the âge of 14 the question of such com- 
petency must be determined by the court before the oath can be ad- 
rainistered, while under the âge of 7 the burden is upon the person 
oiïering the witness to satisfy the court that the witness possesses an 
understanding of the meaning and responsibilities of the oath to be 
taken. No person under 21 can maintain an action except through 
the aid of a guardian ad Htem or spécial guardian, as the statutes may 
provide, but the taking of an oath and the making of a déclaration of 
intention, not capable of being used till the person has reached the âge 
of 21, could hardly be likened to the commencement of litigation for 
which the party litigating is fînancially responsible. It is necessary, 
therefore, to consider the language of the statutes, and to ascertain, so 
far as possible, the intent of Congress in this particular matter. 

Section 2165 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1329), which constituted the law formerly in force, is worded as fol- 
lows : 

"An alien may be admitted to become a citizen of the United States in the 
followlng manner, and not otherwise: 

"First. He shall déclare on oath, * » » two years, at least, prior to 
his admission," etc. 

"Third. It shall be made to appear to the satisfaction of the court admittlng 
such alien that he has resided wlthin the United States flve yéars at least," 
etc. 

There is nothing in this statute specifying any requirements as to 
âge, but it has been universally held that final papers cannot be given 
to an alien applicant under 21. The succeeding statutes grant privi- 
lèges to certain aliens. Section 2166 provides that any alien, of the 
âge of 21 years and upward, shall be admitted, without previous déc- 
laration, provided he has been honorably discharged after enlistment 
in the regular or volunteer forces of the army of the United States. 
Act July 26, 1894, c. 165, 28 Stat. 124 (U. S. Comp. St. 1901, p. 
1332), contains an exactly similar provision, upon slightly différent 
terms of service and résidence, to "aliens of the âge of twenty-one 
years and upwards," who hâve been honorably discharged frpm the 
navy or marine; corps. 

Section 2167, before repeal, extended a similar privilège to certain 
other minor résidents, in the following language : 

"Any alien, being under the âge of twenty-one years, who has resided in the 
United States three years next precedlng his arrlvlng at that âge, and who ha» 
continiied to réside therein to the tlme he may make application to be admit- 
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ted a citizen thereof, may, after he arrives at the âge of twenty-one years, 
and after he has resided flve years wlthin the United States, Indudlng the 
three years of hls mlnorlty, be admltted a citizen of the United States, without 
having made the déclaration," etc. "But such alien shall make the déclara- 
tion required therein at the tlme of hls admission ; and shall further déclare, 
on oath, and prove to the satisfaction of the court, that, for two years next 
precedlng, It has been hls bona fide Intention to become a citizen of the United 
States"; etc. 

A strict interprétation of the language of this statute would lead 
to the conclusion that the alien must be under the âge of 21 years 
after he arrives at that âge, but it is manifest that the former words 
refer to the time of résidence prior thereto, rather than being in- 
tended as a description of the word "alien." And, again, it will be 
noticed that this section was merely a privilège to certain aliens, who 
at the time of applying had never secured such first papers, although 
they had been of âge a sufficient time so to do. 

Section 2168 extends the privilège of citizenship, upon taking the 
prescribed oath, to the widow and children of any alien- who has filed 
his déclaration of intention, and dies before becoming actually natu- 
ralized. It if manifest that, if no person were entitled to file a déc- 
laration of intention until after he had reached the âge of 31 years, 
this provision would be of benefit to less persons than if held to 
cover the case of an alien who had filed his déclaration before be- 
coming 21. The effect of the latter interprétation serves as an illus- 
tration of the point involved, but there is nothing in the statutes 
definitely stating the intention of Congress with référence thereto. 
The Suprême Court of the United States, in the case of Boyd v. 
Nebraska, 143 U. S. 135, 12 Sup. Ct. 375, 36 L. Ed. 103, has held that 
section 2168 gives to the child of a petitioner, dying before obtaining 
final papers, the privilège of ratifying that act upon becoming 21, 
again showing that résidence during the formative period is the basis 
of the détermination of qualification, and also making it fairly certain 
that no more risk would be involved under one interprétation than un- 
der the other. The qualifications of the person who gains citizenship 
are the important subjects of scrutiny, rather than the âge of the de- 
ceased. The doctrine of the voidability of an infant's contract, and the 
necessity of ratification after arrivai at the âge of 21, is well estabHsh- 
ed, and has been recently considered in this court in Re Huntenberg, 
153 Fed. 768. 

The provisions of section 2167, providing for proof, subséquent to 
arrivai at the âge of 21 years, of an intention for the two years next 
preceding, is an apparent récognition of the validity of the intention — 
that is, of the state of mind of the minor, finally ratified when of âge. 
Numerous certificates hâve been granted in this court which might be 
invalidated unless restored by act of Congress, if it should be definitely 
settled that no paper could hâve been validly issued without a déclara- 
tion of intention made by an adult. Inasrauch as the new law provides 
for ail cases in the future, and inasmuch as in this district and in the 
neighboring Southern district, the rule has been that a déclaration by 
a minor is sufficient, it is believed that the previous interprétations of 
the intent qf Congress should be followed, and in the présent case the 
applicant allowed to hâve his papers. It might well hâve been held 
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from the analogy of the language of section 2167 that Congress in- 
tended under the former law to cover by that section ail cases of mi- 
nora under the âge of 18, leaving to any person over that âge, when 
arriving in this country, the necessity of filing his déclaration of inten- 
tion ; and under the former law no hardship would bave been involved, 
by requiring a person to be at least of the âge of 18 years before filing 
such intention. AU aliens would then hâve been in one of the two 
classes; that is, those who under 18 required no first paper, and those 
who over 18 must hâve filed such a paper. But it is hardly conceivable 
that Congress would hâve extended the privilège of applying without 
first papers to a boy arriving at the âge of 17 years and 364 days, while 
denying it to a boy who arrived at the âge of 17 years and 365 days, 
and who immediately thereafter filed his déclaration of intention. 

It would seem to foUow from this that the necessary intention on 
the part of Congress to cover ail cases adequately and fairly, would 
indicate that the statutes, when passed, contemplated the sufficiency of 
a certificate of intention by a minor between the âges of 18 and 21. 
The provisions of section 2167 having been repealed, and the présent 
law providing for the use of déclarations of intention filed under the 
former law, it would necessarily follow that the récognition of the va- 
lidity and sufficiency of a déclaration by a minor should be extended to 
any case in which thé person was presumptively compétent to take the 
required oath. 



THH SANTIAGO. 

THE PHILADBLPHIA. 

(District Court, E. D. Pennsylvania. April 10, 1908.) 

No. 2. 

1. Collision— Anchobed Vessels— Violation of Rules as to IjIghts. 

The provision of article 11 of the Inland Navigation Rules (Act June 7, 
1S97, c. 4, § 1, 30 Stat. 98 [U. S. Oomp. St. 1901, p. 2879]), which requlres 
a vessel of 150 feet or upwards in length when at anchor to carry two 
Ughts, one at the forward part and the other at or near the stern at a 
lower heiffht, to indicate the length of the vessel and the direction in 
which she is pointing Is of great importance and must be strlctly observed, 
and, if vlolated, a loss caused by a collision resultlng must be borne by 
the vessel so vlolating It. 

2. Same— Speed on Anchoraqe Grounds at Night. 

A speed of four miles an hour, inoreased to perbaps six by the tlde, 
held not excessive on the part of a steamer in an anchorage ground at 

night. 

3. Same— MoviNQ and Anchobed Vessels— Anchor LasHTS. 

A collision between a pilot boat and a barge 271 feet long anchored on 
the anchorage ground Inside the Delaware Breakwater on a dark night 
held due solely to the fault of the barge whose stern anchor light had 
been hlown out flve minutes before, and had been taken by the anchor 
watch Into the pllot house to be rellghted, and not restored, the évidence 
also being conflicting as to whether her forward light was burning. 

In Admiralty. Suit for collision. 

N. Dubois Miller and H. Alan Dawson, for libelant. 
John F. Lewis and Francis C. Adler, for respondent. 
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HOLLAND, District Judge. This libel is filed to recover damages 
for the total loss of the barge Santiago and her cargo, which oc- 
curred while she was lying at anchor inside of the Delaware Break- 
water early on the morning of December 3, 1904, as a resuit of be- 
ing run down by the pilot boat Philadelphia. The Santié^o was 
built of wood in June 1901, and was comparatively new. She was 
271 feet long over ail, 46 feet 3 inches beam, with a draught of 20 
feet when fully ioaded. She had four masts, and was schooner rigged. 
On the after part of her main deck, about 20 feet forward of her 
stern, there was a two-story house, the lower one about 25 feet long, 
15 feet wide, and 7 or 8 feet high, above which was another house 
about 11 feet wide by 20 feet long and 7 feet high, divided into 
the pilot house and men's quarters aft, and surrounded by a deck 
on the roof of the lower house, 2 or 3 feet wide, on ail but the after 
end, where it was about 5 feet wide. On November 30, 1904, the 
Santiago, Ioaded with a cargo of coal, manned by a captain, an engi- 
neer who acted also as a mate, a cook, and three seamen (ail Portu- 
guese), left Newport News for Providence, R. I., and on the after- 
noon of December 3, 1904, on account of threatening weather, put 
into the Delaware Breakwater. She was being towed by the tug Cuba 
in company with two other barges, the Canton and the Mantanzas. 
She came to anchor at about 3 :4o o'clock that afternoon to the west- 
ward of the south end of the Northern Breakwater, with the Cuba 
the north of her, the Canton north of the Cuba, and the Mantanzas 
about 600 feet to the eastward of the Santiago. There were a great 
many other vessels there, this being an anchorage ground. The barge 
was heading eastward. Neither moon nor stars were shining, and 
it was a very dark night. The sky was overcast, the wind blowing 
fresh from the northeast, with occasional sprinkles of rain. A vigilant 
anchor watch had been maintained, and two riding lights, . one in 
the starboard rigging of the foremast about 25 feet above deck, 
and the other on a stafï on the top of the cabin near the stern, were 
set and burning up to within five minutes of the accident, when the 
after light was blown out, and the watch had taken it to the pilot 
house to relight it. This was about 2 :45 o'clock in the morning, and 
while so engaged the pilot boat Philadelphia collided with the barge 
on the starboard side abaft the spanker rigging and abreast of the 
forward end of the cabin. The force of the blow eut into the piank 
sheer below the water line, and she sank in about one hour. 

The libel charges that the collision and damage were not due to any 
fault or neglect on the part of the libelant or those on board the Santiago, 
but were wholly due to the fault of those in charge of the Philadel- 
phia (1) in that they had no proper lookout; (2) that they had no 
compétent officer in charge; (3) that they entered the Breakwater at 
an improper speed without taking the précautions needful in navi- 
gating through a place of anchorage during the night ; (4) in not 
avoiding and keeping clear of the Santiago, and in not stopping or 
reversing her engine in time to avoid a collision; (5) in not chan- 
ging her helm and passing under the barge's stern ; (6) in not taking 
ordinary précaution to avoid anchored vessels in a place and at a 
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time where they were in great number. Ail of thèse allégations are 
denied in the answer, wherein it is claimed the pilot boat (1) was in 
charge of compétent officers; (3) that she entered the Breakwater 
at proper speed; (3) that as soon as the Santiago was and could be. 
seen the engines of the Philadelphia were promptly stopped and re- 
versed; (4) and her helm put hard astarboard in an effort to avoid 
tlie collision. The answer further avers that the collision was whoUy 
due to the fault of those in charge of the Santiago in failing to exhibit 
proper anchor lights on the barge, as required by law, and in failing 
to hâve a proper anchor watch. 

The évidence establishes to the satisfaction of the court that there 
was an anchor watch maintained until 2:45 a. m., about 5 or 10 
minutes before the collision, at which time, however, there was no- 
body on the deck of the Santiago, and that the régulation anchor 
lights had been put up, one in the starboard rigging of the foremast, 
about 25 feet above deck, and another on the flag pôle fastened at 
the end of the deckhouse. Thèse lights were not in the best condi- 
tion, and would blow out in heavy pufïs of wind. The forward light 
had been protected by a pièce of bagging at the bottom of it, placed 
there early in the evening. About five minutes before the collision 
Fidelis Mattis, who was on watch, discovered the Hght in the stern 
had blown out. It was reported to the captain who directed him to 
take it to the pilot house and relight it. While thus engaged the 
collision occurred. There was no watchman on the deck of the San- 
tiago at the time, and the stern light was out, and at about the point 
where the light should hâve been is where the pilot boat came in con- 
tact with the barge. The évidence is as conflicting as is usual in 
thèse cases as to whether or not there was a light burning in the 
foreward part of the barge at the time of the accident. Al! of the 
pilots aboard the Philadelphia, to the extent of 10 or 11, swear posi- 
tively there was no light at ail on the barge either fore or aft. They 
ail, however, agrée that after the accident, when they were summoned 
to the sinking barge to take the crew off, there was then a light up 
on the starboard rigging of the foremast and a lantern on the top 
of the cabin aft. Disinterested witnesses on the boats anchored near- 
by testify that thèse anchor lights on the barge were burning brightly 
in the early part of the evening and as late as midnight, but no wit- 
ness, outside of the captain and three of his men aboard the Santiago, 
testify that the light in the starboard rigging was burning at the time 
the collision occurred, and ail of the pilots, to the number of 10 or 
11, testify positively no light warned them of the existence of the 
barge either fore or aft, and that in the darkness it was impossible 
to see the Santiago at more than 50 feet away, when they were unable 
to prevent the collision, although every known effort was adopted 
to do so, the engines reversed, and the wheel put hard astarboard in 
order that they might pass under the barge's stern. The pilot boat 
was running at the rate of four miles an hour with the tide which 
was running two, making a speed of six miles an hour over the 
ground. At the time of the accident one man was on the lookout, who 
was standing forward on her deck with nothing to obstruct his view ; 
the master was at the port side of the pilot house, an experienced 
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pilot at the starboard sidc, and an able seaman at the wheel. The 
barge was seen by the lookout as soon as it was possible to see hcr 
in the darkness without a light on her stem. She only came in view 
when the light of the pilot beat lit up her mast, and then she was 
immediately discovered by the man on watch. No reasonable pre- 
cautionary régulation or requirement seems to hâve been neglected 
by those in charge of the pilot boat, and when we remember that on 
this anchor ground, upon this night, there were as many probably as 
30 vessels, each with its régulation anchor lights hère and there and 
ail about the pilot boat as it entered the anchorage, it might easily be 
that a light was burning in the starboard fore rigging of the Santiago, 
but, being 271 feet long, that light would be no protection to the stem 
of the vessel as the pilot boat approached, and even if the light in 
the starboard fore rigging had been seen, the night was too dark to 
enable those in charge of the approaching vessel to know the direc- 
tion of the barge's stern, and they had a right to expect to see a stern 
light on a vessel of her length, and the absence of this light at this 
critical moment, without any watch or other means of warning ap- 
proaching vessels, was the cause of the collision, and the fault is that 
of the barge. 

Article 11 of the pilot rules for inland waters provides: 

"A vessel under one hundred and flfty feet In length when at anchor shall 
carry forward, where it can best be seen, but at a height not exceeding twentj 
feet above the hull, a whlte light, in a lantern bo constructed, as to show a 
clear, uniforin and unbroben light visible ail around the horizon at a distance 
of a least one mile. 

"A vessel of one hundred and flfty feet or upwards in length when at anchor 
shall carry in the forward part of the vessel, at a height of not less than 
twenty and not exceeding forty feet above the hull, one such light, and at or 
near the stern of the vessel, and at such a height that it shall not be less than 
flfteen feet lower than the forward light, another such light." Act June 7, 
1S97, c. 4, § 1, 30 Stat. 98 (U. S. Oomp. St. 1901, p. 2879). 

Thèse rules require that where a vessel is of 150 feet or upward 
in length two lights must be displayed when. at anchor, the stern 
light lower than the one forward to indicate they are both upon the 
same vessel and the direction she is pointing. The importance of this 
is indicated by the occurrence of this accident, and the omission on 
the part of the barge to observe this rule as to the stern light for the 
short space of five minutes shows the danger in permitting this régula- 
tion to be violated for a moment, and if it be violated, the loss caused 
by an accident that may occur as a resuit must fall upon those who 
are guilty of a failure in this regard. Obédience to this important 
requirement of the law must be certain and unremitted. The master 
must know that the lights are continually up. The Oliver (D. C.) 
22 Fed. 851. When this light went out there should hâve been an- 
other at hand to put up at once so that the stern of the vessel would 
not be left in darkness, unguarded by a watch, while a seaman with 
no spécial knowledge for the work was attempting to repair a de- 
fective lamp. The Erastus Corning (D. C.) 25 Fed. 572; Connolly 
v. Granité Co. (D. C.) 108 Fed. 99. It is true the law requires a 
steam vessel entering an anchorage ground upon a dark night, such 
as this, to carefuUy fecl her way to avoid accidents, and in case of 
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collision with an anchored vessel, she must repêl the presumptîon of 
négligence, or make good the loss. The Brady (D. C.) 24 Fed. 300. 
This we think has been done, and the fault has been shown to be 
entirely with the barge. 

There has been a failure to establish any négligence at ail on the 
part of the pilot boat, unless the speed at which she was running at 
the time can be said to hâve in some degree contributed to the ac- 
cident under the circumstances. She was running at not more than 
four miles an hour with the tide which it is claimed was carrying 
her an additional rate of two miles, making a total speed of six miles 
over the ground. A man can walk four miles an hour, and we cannot 
say that a vessel was négligent in running at this speed through an 
anchorage ground. In the case of Rogers v. Steamer St. Charles, 60 
U. S. 108. 15 L. Ed. 563 the rate was 9 to 11 miles per hour, and in 
The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943, 15 miles 
per hour, in both of which cases it was held to be négligent, but it 
is always a question of fact in each particular case whether the speed 
was excessive or not, and in determining that question the locality, 
the hour, the state of the weather, the darkness of the night, the 
surroundings, and ail the circumstances of the occasion are to be 
fully considered. The Colorado, 91 U. S. 692, 23 L. Ed. 379. 

In this case the circumstances established by the évidence, which 
is undisputed, leads to the conclusion that the collision was the resuit 
of the libelant's négligence, and the libel should be dismissed. It is 
se ordered. 



WALTER BAKEE & CO., Limited, v. DELAPENHA et aL 
(Circuit Court, D. New Jersey. Aprll 13, 1908.) 

1. Tradb-Mabks and Tbade-Names— Right to Tbade-Mark— User. 

A manufacturer can acqulre the rlght to a trade-mark only by Its use 
on goods sold. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 40, Trade-Marks and 
Trade-Names, § 31.] 

2. Samb— FoBBXGN Tbade-Mabk— Neoessitt of Use in United States. 

A forel.çner can acqulre the rlght to a common-law trade-mark In the 
United States only by its use on goods sold in this country. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, I 34.] 

3. Samk— Length or Use. 

The rlght to a trade-mark does not dépend upon any particular perlod 
of user, but once it Is adopted in good faith and used, the rlght thereto 
Inures, and wlll prevail against any subséquent user. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 31.] 

4. SaME— iNFBtNGEMENT— ISSTJKS IN StJIT FOR INFEINQKMENT. 

In a technical trade-mark case, questions of déception, confusion, or 
InJuiT are unimportant. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-Maiiia and 
Trade-Names, § 75.] 
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5. Same— Tbadb-Mark fob Chocolaté. 

Complalnant's registered trade-marks of the word "Auto" and a plcture 
of a motor car, both for use on packages of chocolaté, held infringed by 
défendants by the use of both the word and a picture of an automobile 
on packages of Imported chocolaté of slmilar klnd. although of somewhat 
différent style and colorlng, and although the design was re^stered as a 
trade-mark In Switzerland before its use by complainant, where it was not 
until afterward used on goods Bold In this country. 

In Equity. On final hearing. 

Archibald Cox and Putnam & Putnam, for complainant. 
Carrick & Wortendyke, for défendants. 

CROSS, District Judge. This is strictly a trade-mark case, and 
présents no élément of unfair compétition in trade. The complain- 
ant is a well-known manufacturer of chocolaté, doing business at 
Boston, Mass., and is the owner of two common-law trade-marks 
registered under the act of Congress of February 20, 1905, c. 592, 33 
Stat. 724 (U. S. Comp. St. Supp. 1907, p. 1008). One of the trade- 
marks consists of the word "Auto" and is registered as No. 44,405; 
the other consists of the représentation of a "motor car" and is regis- 
tered as No. 45,580. The application for the former was filed April 
3, 1905, and it was registered July 4, 1905 ; the application for the 
latter was filed April 14, 1905, and it was registered August 22, 1905. 
An application was originally filed February 17, 1905, under the trade- 
mark act of 1881, which embraced both the picture and the word 
"Auto," but when the trade-mark act of 1905 took efïect, as it did 
on the Ist of April of that year, an amended application was filed 
under the new act which embraced only the représentation of an 
automobile and another application was filed April 3, 1905, for the 
Word "Auto." The président of the complainant corporation testi- 
fies that he conceived the idea of thèse trade-marks for use upon the 
wrappers of small packages of sweet chocolaté for eating purposes, 
in the fall of 1904; that the design of an automobile, for use as a 
trade-mark, was suggested to him while looking over magazines con- 
taining advertisements of those vehicles, and that from such adver- 
tisements he selected one which he regarded as the prettiest and most 
suitable in size for the purpose, and having changed the color from 
black to red, had a cartoon prepared which showed the picture of an 
automobile and the word "Auto" on it, for use upon wrappers con- 
taining the article above mentioned. Packages of chocolaté thus 
wrapped were sold in large quantities in the course of trade to cus- 
tomers in the varions states of the United States, and in foreign coun- 
tries, beginning in the month of December, 1904, and thereafter con- 
tinually to the présent time. The président of tiie complainant Com- 
pany also testifies that, at the time he adopted the above trade-marks, 
he did not know of their use by anybody in this country or elsewhere, 
upon similar or like préparations, and that so far as he knew their 
use by the complainant in that connection was absolutely novel. The 
bill of complaint in this cause is filed to enjoin the défendants, who 
do business in New York as agents of foreign importers, from sell- 
ing in the United States chocolaté manufactured by Société Anonyme, 
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J. Klaus of Locle, Switzerland, bearing trade-marks infringing the 
complainant's. The packages of chocolaté manufactured abroad and 
sold by the défendants, bear upon the wrapper the word "Auto" and 
also a design of an automobile, which word and design it appears were 
registered by the foreign manufacturers in Switzerland, in Septem- 
ber, 1903, but it does not distinctly appear that the trade-marks se 
registered were placed upon any goods actually sold in Switzerland. 
It does appear, however, that a company known as the Canadian 
Swiss Trading Company, imported the Klaus Auto-Noisettes intothe 
Dominion of Canada a few months before they were imported into 
the United States by the défendants, but whether or not they were 
imported for sale, or any were sold, is not disclosed. There is no 
positive proof to show that the foreign trade-marks were ever placed 
upon any goods which were actually sold anywhere prior to those 
which came into the hands of the défendants, about the Ist of March, 
190i), which was several months after the complainant had adopted 
and used its trade-marks, and several days after it had filed its origi- 
nal application for their registration. Upon this point counsel for 
the complainant in their brief well say, "A manufacturer does not ac- 
quire a trade-mark by sending goods bearing it to his agents and by 
the agents sending it to subagents, as from its nature a trade-mark 
must be used on goods sold." Section 16 of the trade-mark act of 
1905, constitutes registration prima facie évidence of ownership, and 
thereby imposes upon the défendants the burden of disproving such 
ownership. This burden they hâve not sustained. The most that has 
been conclusively shown is foreign registration, but this did not con- 
fer title, certainly not in the absence of user. But granting that an 
inference of prior use in a foreign country may be drawn from the 
testimony, the fact still remains that there is no évidence whatever 
from which even an inference can be dfawn of any use or sale in the 
United States of any goods on which the foreign trade-marks ap- 
peared, until some time after the complainant had, in good faith, 
adopted and used its trade-marks in question, and upon this founda- 
tion, if no other, I think the complainant's case can be rested. The 
following rule is laid down in Hopkins on Trade-Marks, p. 63: 

"A forelgner has no common-law rigbt to a trade-mark in the United States 
as agalnst a citizen who had adopted a slmllar mark In good faith before the 
alfen has sold any goods In this country." 

A footnote shows that this doctrine is rested upon the authority 
of Richter v. Anchor Remedy Company (C. C.) 53 Fed. 455, where 
Judge Acheson of this circuit, at page 458, says : 

"As we hâve seen, prior to his first registration, the plalntiff had never 
sold In the United States any of his medicines. Nor had he hlmself made any 
importations thereof before that registration. Having then no trade in this 
country we do not see how the plaintiff could well hâve hère a common-law 
trade-mark." 

. See, also, Richter v. Reynolds et al, 59 Fed. 577, 8 C. C. A. 220; 
Eiseman v. Schiffer et al. (C. C.) 157 Fed. 473, 475. 

Nor does the fact that the complainant adopted and used its trade- 
marks but a short time before the défendants imported and sold goods 
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bearing like trade-marks, alter the situation. The complainant's rights 
accrued as soon as it had put goods upon the market bearing its trade- 
marks. Priority of use rather than priority of invention confers the 
right. The right to use does not dépend upon any particular period 
of user; once a trade-mark is adopted in good faith and used, the 
right thereto inures and will prevail against any subséquent user. 
As was said in Columbia Mill Co. v. Alcorn, 150 U. S. 460, 463, 14 
Sup. Ct. 151, 152, 37 L. Ed. 1144, "the exclusive right to the use of 
the mark or device claimed as a trade-mark is founded on priority 
of appropriation ; that is to say, the claimant of the trade-marks must 
hâve been the first to use or employ the same on Hke articles of pro- 
duction." The point under considération is considered somewhat at 
length in Kathreiner's Malzkafïee Fab. v. Pastor Kneipp Med. Co., 
82 Fed. 321, 27 C. C. A. 351, where the Circuit Court of Appeals for 
the Seventh Circuit at page 326 of 82 Fed., page 356 of 27 C. C. A., 
says : 

"It is enough, we think, If the article with the adopted brand upon It la 
actually a vendible article in the market, with intent by the proprleter to con- 
tinue its production and sale. It is not essentlal that its use had been long 
contlnued, or that the article should be wldely known, or should hâve attalu- 
ed great réputation. The wrong done by piracy of the trade-mark is the 
same in such case as In that of an article of hlgh and gênerai réputation, and 
of long-continued use. The différence is but one of degree, and in the quant- 
um of injury. A proprietor is entltled to protection from the time of com- 
mencing the use of the trade-mark." 

See, aiso, Tetlow v. Tappan (C. C.) 85 Fed. 774; Welsbach Light 
Co. V. Adam (C. C.) 107 Fed. 463 ; and McAndrew v. Bassett, 4 De 
Gex, J. & S. 380, 384. 

It is further insisted upon the part of the défendants, however, that 
the device and wording of the défendants' wrapper do not so close- 
ly resemble the device and wording of the complainant's as to be 
capable of being properly described as a colorable imitation; the 
point apparently being that the défendants' packages do not rescmble 
the complainant's to a misleading degree. Upon both nevertheless, 
the word "Auto" appears, although in différent type, and also the pic- 
ture of an automobile, which is likewise somewhat dissimilar — that is, 
the défendants' picture represents an automobile commonly known as a 
"runabout," while the complainant's represents a two-seated vehicle 
genérally known as a "touring-car." Furthermore, speaking generally, 
the packages, as packages having wrappers of différent colors, are 
dissimilar in appearance. But when we take into considération the 
distinguishing marks in question, and it is with them that we mainly 
hâve to deal, they do, notwithstanding the différence noted, closely 
imitate each other; they represent the same idea or conception. In 
suits of this character, slight différences in the trade-marks and diff- 
érences in the appearance of packages and the priées at which they 
are sold, are not controlling, but on the contrary are comparatively im- 
material. In a technical trade-mark case, question of déception, confu- 
sion, or injury are unimportant. This rule was substantially laid down 
by the Circuit Court of Appeals for the Second Circuit in Gannert v. 
Rupert, 127 Fed. 962, the court saying at page 964, 62 C. C. A. 594, 
at page 596: 
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"It is of no moment that the proof fails to show déception, confusion, or 
injury to any marljed extent. Such proof Is unnecessary where Infringement 
of a valld trade-mark Is clearly estaWIshed."' 

Again, in Bass et al. v. Feigenspan (C. C.) 96 Fed. g06, at page 212, 
the court says : 

"No one who bas counterfelted a legitimate trade-marli and appUed the 
spurious symbol In compétition with the genuine can avoid the charge of In- 
fringement by showing that the false marli haa In practlce been se ac- 
companied on labels, capsules or otherwise, by trade-nam'es, désignations, 
descriptions or other aceessorles, not forming part of it, as to render It un- 
likely that the public bas been deceived." 

So, aiso, in Walter Baker & Co., Limited, v. Puritan Pure Food Co. 
(C. C.) 139 Fed. 680, the court, quoting from Bass et al. v. Feigen- 
span, at page 682, says : 

"The lawful approprlator and employer of a trade-mark has an exclusive 
right of use, and Is entltledi to be efïectually secured In the full enjoyment of 
that rIght. If other persons are to be permitted to vlolate that exclusive 
right on the plea that the counterfelt symbol, as applled In a glven case, ha» 
such aceessorles as to render déception of purchasers Improbable, or even Im- 
possible, an élément of uncertainty and confusion wlll be Introduced, whlch 
cannot fail to encourage fraud and promote lltigatlon. A sound public poUcy 
requires that the spurious trade-mark be suppressed, whether It Is or is not 
for the time being aecompanled, by such aceessorles, not constltutlng part of 
It, as to avoId déception or render It unllkely." 

Among dealers and users of packages of chocolaté, I think that the 
picture of an automobile accompanied by the word "Auto" would 
carry far more weight than the color of the packages, the names of 
the manufacturers or other advertising matter appearing thereon. 
Trade-marks in such cases are usually well remembered, easily recog- 
nizable and at once catch the eye and fix the attention well-nigh ta 
the exclusion of everything else. 

Again it was urged, but not strongly, that the défendants' goods are 
not of the same descriptive properties as the complainant's. The com- 
plainant's registrations cover chocolaté in ail its forms, although up to 
this time their registered marks hâve not been used upon any other 
préparation than Auto Sweet Chocolaté" made of cocoa beans, roast- 
ed, ground and mixed with sugar. The défendants' "Auto-Noisettes" 
are made of cocoa beans, roasted and ground and mixed with a per- 
centage of sugar, extract of vanilla and ground filberts. Both are put 
up in small attractive packages, adapted to be carried in the hand or 
pocket. The complainant's product is described upon the label as 
"Sweet Chocolaté" the défendants' "Chocolaté Surfin pour Croquer," 
and as "Chocolat Auto-Noisettes." The descriptions on the packages 
and also the testimony of the witnessess make it apparent that both 
préparations are adapted to meet the same class of trade ; that they are 
substantially alike and are so regarded by consumers. Language 
which would describe one would appropriately describe the other. 
They are chocolatés intended to be eaten in the form in which they 
are sold. I cannot therefore but regard the products of the complain- 
ant and défendants as having substantially the same descriptive proper- 
ties. In the Collins Co. v. Oliver Ames & Sons (C. C.) 18 Fed. 561, the 
défendant was enjoined from using on shovels the plaintifî's trade- 
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mark for edge-tools. In Church & Dwight Co. v. Russ et al. (C. C.) 
99 Fed. 276, the défendants were enjoined from using on packages of 
baking powder the plaintifFs trade-mark for baking soda and saleratus. 
In Bass et al. v. Feigenspan, supra, the défendants were enjoined from 
using on half and half the plaintiffs' trade-mark for aie, and in Enoch 
Morgan's Sons Co. v. Ward, 152 Fed. 690, 81 C. C. A. 616, the com- 
plainants who used the trade-mark "SapoHo" upon a scouring soap 
in a cake form, asked for an injunction against the défendants pro- 
hibiting them from using the word "Sopono" as a trade-mark for 
washing powder. The injunction was allowed, the court saying at 
page 693 of 152 Fed., page 619 of 81 C. C. A., "the fact that sapolio 
is a cake and sopono a powder is of no moment. The appeal is made 
to the same class of customers who use the respective articles for the 
same gênerai purpose." Other similar cases might be cited, but it 
seems unnecessary. In conclusion, I think the complainant has estab- 
lished its rights to the trade-marks in question ; that the défendants 
hâve infringed them, and that an injunction should issue to restrain 
such infringement, pursuant to the prayer of the bill of complaint, 
The complainant is entitled to costs. 



Ex parte DILLIN. 

(Circuit Court, M. D. Tennessee. Aprll 14, 1908.) 

United States— DEFAOLTma Officees— Impeisonment— Statutes— Consteuc- 

TION. 

Rev. St § 3625 (TJ. S. Comp. St. 1901, p. 2418), provides that whenever 
any collecter of the revenue, recelver of public money or other offlcer 
who has received the public money before It Is pald Into the treasiu-y of 
the United States, falla to render his account or pay over the same, as re- 
qulred by law, a distress warrant shall be issued against the offlcer and 
hIs surettes, whlch section 3627 provldea shall be levled on the officer's 
property, and If the same Is Insufflclent to satlsfy the warrant It may be 
levled on the officer's person, who may be committed to prison, there to 
remaln untU discharged by due course of law. Held, that such act was 
applicable only to persons holding office under the government at the 
tlme the wrlt was Issued, and that a defaultlng offlcer could not be Im- 
prisoned thereimder, where his government service had termlnated prior 
to the issuance of the wrlt. 

Frank P. Bond and John R. Aust, for petitioner. 

A. M. Tillman, U. S. Dist. Atty., and Lee Brock, Asst. U. S. Dist. 

Atty. 

McCALL, District Judge. Joseph W. Dillin, the petitioner in 
this application for a writ of habeas corpus was the surveyor of eus- 
toms for the Port of Nashville, Tenn., for several years prior to June 
30, 1907. At that date his term of office expired, and his successor 
qualified and took charge of the office. As a resuit of an examina- 
tion made of Dillin's accounts in September, 1907, it was ascertained 
that he was indebted to the government in the sum of $6,898.32, as is 
shown by a letter of date of September 25, 1907, of W. Andrews, 
auditor, addressed to the Secretary of the Treasury. It further ap- 
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pears that, at the October term of this court, the saîd Joseph W. Dil- 
lin was indicted for embezzling funds of the government that came 
into his hands as collector of the port at Nashville. The défendant 
was arrested and gave bond for his appearance at the October term 
of this court. The case was continued until the présent term. 

It further appears that on March 31, 1908, under and by virtue of 
section 3625 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 2418), Maurice D. O'Connell, as Soliciter of the 
Treasury, issued a writ directed to John W. Overall, Esq., U. S. 
marshal for the Middle District of Tennessee, reciting that the "said 
Dillin, late surveyor of customs of the Port of Nashville, in the state 
of Tennessee, stands indebted to the United States in the sum of 
$6,503.30, agreeably to the settlement of his account made by the 
proper accounting officer of the Treasury," and that "the said Joseph 
W. Dillin, having failed to pay over the said sum of $6,502.30," the 
said U. S. marshal, in pursuance of section 3625 of the Revised Stat- 
utes of the United States, is commanded to proceed immediately to 
levy and collect the said sum of $6,502.30, by distress and sale of the 
goods and chattels of the said Dillin, giving 10 days' previous notice 
of said intended sale at two or more public places in the tovvn or 
county where such goods arid chattels may be taken, or in the town 
or county where the owner of said goods and chattels may réside, 
and if there should not be found sufficient goods and chattels to satis- 
fy said sum, the marshal is commanded to commit the body of Joseph 
W. Dillin to prison, there to remain until discharged by due process 
of law. 

There is no return of the exécution of this writ indorsed upon it, 
but the pétition for writ of habeas corpus, filed by said Dillin, allèges 
that under and by virtue of said writ said Overall has arrested him, and 
he is now incarcerated in the jail of the county of Davidson, at Nash- 
ville, Tenn., and is illegally restrained of his liberty, and prays that the 
writ of habeas corpus issue to bring him before this court that the legal- 
ity of his imprisonment may be inquired into, and that he be set at lib- 
erty. First, because, as he allèges, he is not now, and was not at the 
time of the issuance of said process and the service of same, an officer 
of the United States government, and did not hold the position of col- 
lecter of moneys, or any other position under the government; sec- 
ond, he allèges that at the October term of the United States Circuit 
Court of the Middle District of Tennessee he was indicted, and under 
which indictment he was arrested and gave bond for his appearance 
before said court at its ensuing term, and that said court now has 
petitioner in its exclusive custody and jurisdiction, charged with a 
crime. He further allèges that he is and has been under the ex- 
clusive custody and jurisdiction of said court since his said arrest in 
October, 1907, and that the process now in the hands of said John 
W. Overall, United States marshal, was issued by the Solicitor of the 
Treasury of the United States on the 31st day of March, 1908. 

Upon this pétition a writ was issued, directed to the marshal of the 
United States for the Middle District of Tennessee, commanding him 
to hâve the body of said Dillin before the Circuit Court of the United 
States for the Middle District of Tennessee, at the Custom House, ini 
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the United States circuit court room at Nashville, Tenu., at 2 o'clock 
p. m., on the 13th day of April, 1908, to be dealt with according to 
îaw. In obédience to said writ, tiie said marshal produced the body 
of said Dillin at the time and place designated in said writ, together 
with his return, by which it is shown that said Dillin was seized and 
was imprisoned in pursuance of the writ issued March 31, 1908, by 
the said Soliciter of the Treasury, herein above referred to. The case 
has been elaborately and ably argued by the United States District 
Attorney for the government, as well as by counsel for petitioner. 
The sections of the Revised Statutes under which this proceeding is 
had provide as follows: 

"Sec. 3625. Wïienever any collector of the revenue, reoeiver of public money, 
or other offlcer who has recelved the publie money before it Is pald into the 
Treasury of the United States, fails to render bis account, or pay over the 
Bame tn the manner or wlthin the tlme required by law, It shall be the duty 
of the Flrat Oomptroller of the Treasury (or the Commissloner of Customs, 
as the case may be,) to cause to be stated the account of such offlcer, exhib- 
iting truly the amount due to the United States, and to certify the same to the 
Sollcitor of the Treasury, who shall Issue a warrant of dlstress against the 
delinquent offlcer and his sureties, dlreeted to the marshal of the district in 
which such offlcer and his sureties réside. Where the officer and his sureties 
réside In différent districts, or where they, or elther of them, réside in a 
district other than that in which the estate of elther may be, which It Is In- 
tended to take and sell, then such warrant shall be directed to the marshals 
of such districts respectively." 

"Sec. 8627. The marshal authorized to exécute any warrant of distresa 
shall, by hlmself or by his deputy, proceed to levy and collect the sum re- 
maining due, by dlstress and sale of the goods and chattels of such delin- 
quent offlcers; havlng given ten days' prevlous notice of such Intended sale, 
by afflxing an advertisement of the articles to be Bold at two or more public 
places in the town or county where the goods or chattels were taken or in 
the town or county where the owner of such goods may réside. If the goods 
and chattels be not sufflcient to satisfy the warrant, the same may be levied 
upon the person of such officer, who may be commltted to prison, there to 
remain untll discharged by due course of Iaw." 

To the présent génération, this proceeding is a novel one. It is most 
extraordinary and drastic, and the statute authori.zing it seems long 
since to hâve fallen into innocuous désuétude. If it is ever permissible 
to présume that a statute is repealed by long-continued disuse or failure 
to enforce it, this would appear to be a proper case for the indulgence 
of such presumption. I am unable to divine any reason why it has 
not before been resorted to within the last three-quarters of a century 
in cases similar to the one under considération, unless it be for the 
reason that the opinion in the case of Ex parte Randolph (presently 
to be noticed) was considered to hâve practically annuUed it in such 
cases. I am inclined to think that that is true. No case arising un- 
der thèse sections has been before the courts, so far as I am advis- 
ed, since 1855. That was the case of John Den v. Hoboken Land 
Co., 18 How. 273, 15 L. Ed. 373, in which the constitutionality of 
the law was attacked. The Suprême Court of the United States sus- 
tained its constitutionality. In that case, however, the question of 
imprisonment did not arise, but it was a case in which the validity of 
the title to land sold under the proceeding provided for by the sec- 
tions above quoted, was before the court. It was held that a distress 
160 F.— 48 
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warrant, issued by the Solicitor of the Treasury, under the act of 
May 15, 1820, c. 107, § 3, 3 Stat. 593 (U. S. Comp. St. 1901, p. 3418). 
carried into the United States Statutes at section 3635 et seq. against 
a delinquent collector, is net in conflict with the Constitution, but is 
due process of law. The next case prior to the Den Case, arising un- 
der thèse statutes — the case of U- S. v. Nourse, 9 Pet. 8, 9 L. Ed. 
31 — was in 1835. The next preceding case was Ex parte Randolph, 
1833. The last case referred to is reported in 30 Fed. Cas. No. 11,558, 
and was heard before Chief Justice Marshall, sitting in the Circuit 
Court with Judge Barbour, District Judge. 

In discussing thèse sections, Chief Justice Marshall held that they 
must be strictly construed ; that the officers of the government can- 
not act under thèse sections on other persons or on other subjects 
than those specifically pointed eut therein, nor can they proceed 
in manner différent from that it prescribes, and he adds: 

•'It may be sald with confidence that the Législature bas not passed any 
act whicb In its construction Is to be more strictly conflned to its letter. By 
this rule Its words wlll be examined." 

The first cause assigned by the petitioner, Dillin, why he should 
not be restrained of his liberty under thèse sections, is that he is not 
now, and was not at the time of the issuance of the process, and the 
service thereof, an officer of the United States government, and did 
not hold the position of collector of moneys or any other position un- 
der the government, and therefore is not one of the persons on whom 
the law was designed to operate. The language of section 3635, in 
describing those upon whom this law is intended to operate, is: 

"Any collector of tbe revenue, receiver of the public money, or any other 
offleer who shall bave received public money before it is paid into the Treas- 
ury of the United States." 

Chief Justice Marshall, in Ex parte Randolph, in construing thèse 
words, says: 

"The obvions construction of thèse words Is, I thlnli, that they describe 
persons who hold office under the government, to whose hands the public 
money cornes before it reaches the Treasury." 

Undoubtedly, Mr. Dillin, while he was in ofifice, was a collector of 
the revenue, and falls within the description of the statute. But the 
words of the Chief Justice, just quoted, are in the présent tense. 
"Persons who hold office under the government." It is not asserted 
that at the time of the issuance of this writ, as well as at the time of 
its exécution, that Dillin was an officer, but upon the other hand, it 
is alleged, and not denied, that he held no office at that time, and that 
he was a private citizen. 

Chief Justice Marshall further says that: 

"The Word 'officer' Is retalned and is regularly used throughout the section, 
showing plalnly that no other debtor than one who was properly deslgnated 
by the term 'officer' was contemplated by the act" 

Was Mr. Dillin an officer at the time of the issuance of the process 
and of his arrest ? The process, by authority of which he is in prison, 
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désignâtes hîm as the "late surveyor of customs for the Port of Nash- 
ville, in the state of Tennessee." 

It is strenuously insisted by the district attorney that Mr. Dillin 
had been an officer of the government, and that while an officer of 4:he 
government hc was a defaulter. It may be assumed that this is true, 
and, in a proceeding against him, no one would deny that he is re- 
sponsible for the money which he failed to pay to the government, 
and to the same extent as he would hâve been had he been continued 
in office, but as was said by Chief Justice Marshall : 

"It Is not hia responslbillty to the United States, but bis liability to this 
partlcular process whlch is the subject of inquiry." 

In my judgment, thèse drastic sections were enacted against officers 
of the government, and were intended to be enforced against them 
while in office for the purpose of seizing them where they were short 
in their accounts before they had time to dispose of the ill-gotten 
money, or had time to abscond. The statute does not reach ail public 
debtors, and has selected especially those to which it was intended, 
and those are officers named in the act. No others can be brought 
within its purview. The principles of strict construction which apply 
to ail laws restrictive of common rights forbid it. And I think the 
ruies of the strictest construction should especially be applied in a case 
like the présent, where the party to be imprisoned has been indicted 
in the courts of the country for his misconduct in office, and it is 
sought to inflict this additional hardship upon him months after he 
has become a private citizen. 

It seems clear that the petitioner's days of imprisonment under this 
writ would hâve no end, if their termination dépends upon his paying 
the amount the government claims, and for the failure to do which 
he is incarcerated. 

Entertaining thèse views, I am constrained to direct an order dis- 
charging the prisoner from further imprisonment under this writ 

I deem it unnecessary to pass upon the other questions raised- 



GREEN V. WILLHITB et al. 

(Circuit Court, D. Idaho, O. D. October 31, 1906.) 

No. 270. 

Public Lands— Desebt Lands — Entet— Statutes — Constbuotiok — "Oon- 
stbucted." 

Act Cong. Aug. 30, 1890, c. 837, 26 Stat. 391 (U. S. Comp. St 1901, p. 
1553), provides that ail patents for lands thereafter taken up under any 
of the land laws of the United States on entries or claims validated by 
the act, west of the one hundredth meridian, should reserve a right of 
way for ditches or canals, "constructed" by authority of the United 
States. Held, that the word "constructed," as so used, did not Umit the 
réservation to a rlght of way for ditches already constructed, but extend- 
ed aa well to those "to be constructed" by the government in (nrtherance 
of its Irrigation scheme for the reformation of arid lands. 

[M. Note. — For other définitions, see Words and Ftarases, vol. 2, j». 
1468.] 
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On Demurrer to Complaint. 

Wood & Wilson, for complainant. 
,N. M. Ruick, for défendants. 

BEATTY, District Judge. By this action complainant, as the owner 
of certain lands, is aslcing an injunction against défendants, restrain- 
ing them from furtlier excavating a certain canal over such lands, 
vvhich they are constructing under the authority of the government. 
To the complaint the défendants interpose their demurrer, assigning 
that it does not state a cause of action. 

To a proper understanding of the case the considération of two acts 
of Congress is necessary. By the act approved October 3, 1888 (25 
Stat. 526, c. 1069 [U. S. Comp. St. 1901, p. 1552]), it is provided that: 

"Ail the lands which may liereafter be designated or selected by such 
United States surveys for sites for réservoirs, ditches or canals for Irrigation 
purposes, and ail the lands made susceptible of irrigation by such réservoirs, 
ditches or canals, are from this tlme henceforth reserved from sale as the 
property of the United States, and shall not be subject after the passage of 
this act to entry, settlement or occupation until further provided by law." 

The act approved August 30, 1890 (26 Stat. 391, c. 837 [U. S. Comp. 
St. 1901, p. 1553]), provides for the repeal of so much of the above 
act "as provides for the withdrawal of the public lands from entry, 
occupation and settlement," but provides: 

"That in ail patents for lands hereafter taken up under any of the land 
laws of the United States or on entries or cialms validated by this act, west 
of the one hundredth meridian, it shall be expressed that there is reserved 
from the lands in said patent described a right of way thereon for ditches or 
canals constructed by authority of the United States." 

There are three tracts of land involved and described in the com- 
plaint, and ail are such as are referred to by both said acts. By the 
first act it is provided that ail "lands made susceptible of irrigation by 
such réservoirs, ditches or canals, are from this time henceforth here- 
by reserved from sale * * * and shall not be subject after the 
passage of this act to entry, settlement or occupation." As to the first- 
described tract, the S. W. Y^ of section 1, the complaint allèges that 
it "was entered as désert land, under the désert land laws of the United 
States, on the 25th day of May, 1888, by Calvin Cobb," who thereafter 
made his final prûof and received his patent therefor. It is presumed 
that what complainant means is that on that date a "déclaration" was 
filed as the law requires, and not that the land was entered, within the 
usual meaning given that word under the land laws and practice. It 
was the incipient step taken towards the acquisition of title to the land. 
This step was taken some months prior to the approval of the said 
first act of October 2, 1888. 

The question occurs whether this initial step was sufiicient to con- 
stitute such a right or title to or in the déclarant as would prevent the 
Congress from legislating concerning it or of depriving the déclarant 
of it. In the case of Frisbie v. Whitney, 76 U. S. (9 Wall.) 187, 19 L. 
Ed. 668, it was held under the pre-emption laws that the pre-emptor 
procured no title, wliich the government could not déclare void, until 
he paid his purchase money and received his final receipt. Does this 
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also apply to a daim under the désert law? This law (Act March 3, 
1877, c. 107, 19 Stat. 377 [U. S. Comp. St. 1901, p. 1548]) says "that 
it shall be lawful for any citizen * * * upon the payment of 
twenty-five cents per acre, to file a déclaration under oath * * * 
that he intends to reclaim a tract of désert land," and then further di- 
rects how he shall proceed to finally procure his patent. Whether the 
rule applied by 76 U. S. 187, 19 L. Ed. 668, to the pre-emption law, 
also applies hère, has not been specially discussed by counsel. I think, 
therefore, I should not finally pass upon it, further than to suggest 
that, as a portion of the purchase money must be made at the time the 
incipient steps are taken to acquire title, it would seem that the design 
of the act is to give the party such a title as cannot be taken from him, 
provided, he further so compiles with the act as to be finally entitled 
to his patent. 

The only serious contention by counsel is concerning the word "con- 
structed," as used in the latter part of the clause above quoted from 
the act of 1890, to wit : 

"A right of way thereon for ditehes or canals eonstructed by authority of 
the United States." 

The complainant contends that it refers only to ditehes or canals 
already eonstructed, while défendants claim that it includes those to 
be eonstructed in connection with the irrigation réclamation service 
under the direct control of the government. But for the doubts sug- 
gested by counsel, none would hâve occurred to me as to the meaning 
of this word from a reading of the entire paragraph or the statute 
in which it is used. The acts referred to show that the Congress had 
been contemplating a System of govertiment irrigation of the arid 
lands of the West which would require réservoirs and a canal System, 
and which should be under the direct management and control of the 
government. We know that often in such matters the government 
moves slowly, and takes its preliminary steps and discussions long be- 
fore it finally puts the chief work into opération. In the législation re- 
ferred to, it was providing for preliminary surveys and investigations. 
Up to this time it never had entered upon any System of irrigation for 
the interest or benefit of the gênerai public, although it may hâve had 
some small irrigating schemes on government réservations, wherc it 
owned or controUed ail the lands, and which were not open to settlement 
by its citizens. It did many years since by acts, now revised into sections 
2339, 2340, Rev. St. (U. S. Comp. St. 1901, p. 1437), make provision 
for the protection of such ditehes and water rights as were recognized 
by local laws for "mining, agricultural, manufacturing and other pur- 
poses." In a sensé it may be said that such ditehes and canals are 
eonstructed by the authority of the United States; but the ditehes or 
canals referred to in the acts under discussion are those to be eon- 
structed by the government in its irrigation schemes for the réclama- 
tion of its Western arid lands. As, at that time, it had no such ditehes 
or canals, Congress must and could hâve referred only to those it in- 
tended to construct. But the act also provides for this right of way 
over lands to be hereafter taken up. If Congress referred only to 
canals already eonstructed, this provision would seem useless; for. 
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if a party enters lands on which the government already has a canal, 
he must take it with notice thereof and as it is, and the government 
needs no réservation for its right of way. 

If there could be any serions doubt as to the meaning to be attached 
to this word, I think it is entirely dissipated by a considération of the 
debate had in Congress over this act. That clearly shows that the 
intention was to include canals to be constructed by the government 
in its irrigation scheme. As my impression is that the parties will 
désire the ruling of a higher court, I deem it unnecessary to pursue 
the discussion further; but I cannot doubt that this word "construct- 
ed" is used in the statute in a gênerai sensé, and applies to ditches or 
canals constructed by the authority of the government, without référ- 
ence to time. 

The demurrer is therefore sustained. 



In re HARGRAVES. 
(District Court, S. D. Georgla, S. W. D. Deeember 13, 1907.) 

BANKRUPTCY— BKEMPTIONS— HOMESTEAD. 

Const. Ga. art. 9, § 5 (Code 1895, § 5916), provides that the debtor shall 
bave authority to waive or renounce In writing his rlght to the exemption 
provlded for In section 4 (Code 1895, § 5915) except as excepted in section 
3. Section 4 (C!ode 1895, § 5915) déclares that the General AsseinWy shall 
provide for the settlng apart and valuatlon of the homestead exemption, 
but that nothing thereln contained shall repeal exlstlng laws for the ex- 
emption of property from sale contained in paragraphs 2040-2049 of the 
Code of 1873, It being optlonal wlth the applleant to take either, but not 
both, of sueh exemptions, and section 3 (Gode, i 5914) déclares that the 
debtor shall hâve power to walve or renounce In wrltlng hls rlght to the 
beneflt of the exemption provlded for in such article except as to wearlng 
apparel, and not exceeding $300 worth of household and kltchen furnl- 
ture and provisions, to be selected by himself and his wife. Held, that 
where ail of the property of a bankrupt résident of Georgla had been re- 
duced to money, the bankruptcy court, though havlng no procédure for 
the enumeratlon and settlng apart of the exemptions prescrlbed by the 
State law, was nevertbeless a court of equity, and was authorized to di- 
rect an allowance to the bankrupt out of the proceeds of hls assets of an 
amount in money sufflcient to supply him wlth household and kltchen fur- 
niture and provisions so exempt 

In Bankruptcy. Pétition to review ruling of référée, denying a 
homestead to the bankrupt, on account of waiver. 

G. L. Patterson, for bankrupt. 

W. W. Lambdin, for mortgage creditors. 

SPEER, District Judge (orally). The détermination of this case 
must dépend upon the policy of the United States and the policy of the 
State of Georgia, as they each relate to the homestead and exemption 
laws of the state. The settled policy of Congress, as made plain by the 
bankruptcy law, is to préserve in substance the bénéficiai resuit to the 
citizen of such homestead and exemption as the state seeks to grant to 
and préserve for him. This will comprehend as well the state exemp- 
tion and the limitations thereof in behalf of creditors. It has long been 
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tlie policy of Georgia to allow such exemptions. The first act, adopt- 
ée!, I believe, in 1823, for the reason that it included in its protected 
articles a "trooper's horse," has been popularly termed a "pony" horne- 
stead. Thèse articles must, under the state practice, be set apart by 
the ordinary before it can become operative under the state laws. An- 
other homestead was that provided for by the Constitution of 1868. 
This was enacted in the period of our history about which few of us 
can hâve any particular pride. The Constitution then adopted pro- 
vided an absolute exemption of a large amount, $3,000, I believe, and 
the courts of that period held that, v^fith regard to this, a gênerai 
waiver in behalf of creditors was null and void. This became unsat- 
isfactoi-y to the conscientious and debt-respecting people of the state, 
and there was substituted therefor a homestead exemption by the Con- 
stitution of 1877. This was in the amount of $1,600, and many care- 
ful provisions were made to préserve it, so that it might be the basis 
of a home for the family. It is well known that this Constitution was 
composed by a large body, comprising many eminent statesmen and 
lawyers, whose knowledge of the character and necessities of our 
people, and whose learning in the science of jurisprudence, has scarce- 
iy been surpassed. To the people and the bar of Georgia, it would be 
superfluous to recite the bead-roU of illustrions names who formed 
that body. We ail know how they loved Georgia, how well they un- 
derstood the necessities of our people, and particularly, of our plain 
people, and at the same time how clear was their conception of the 
absolute importance of preserving the crédit of the state, and at the 
same time the importance of securing to the men of moderate means 
for temporary use the fund with which to carry on their agricultural 
or other industrial pursuits. They provided, as we hâve seen, an ex- 
emption by no means so libéral as that which had been granted by 
the Constitution of 1868, but they gave to the head of the family the 
right to waive it. To make this operative, they gave such dignity and 
effect to a note or other contract, containing such waiver, that it be- 
came easy to perfect the lien against such part of the homestead as 
was pledged to secure the debt. This waiver, the bankruptcy courts 
of the United States, including the Suprême Court, hâve carefully pro- 
tected. 

The clauses of the organic law of the state, granting this homestead 
and authorizing the waiver, are found in article 9 of the Constitution, 
and particularly in section 5916 of the Code of Georgia. There are sev- 
eral provisions, which must be considered together in order to déter- 
mine the précise question now under considération. The section jifst 
quoted provides : 

"Thp debtor shall hâve authorlty to walve or renonnce In wrltlng hls rlght 
to the benefit of the exemption provided for In section four, except as is ex- 
cepted m section three of this article." 

When we turn to section 4, we find a provision in this language : 

"The General Assembly shall provide by law, as early as practicable, for 
the setting apart and valuation of said property. But nothlng in this article 
shall be construed to afCect or repeal the existing laws for exemption of prop- 
erty from sale, contaiïied In the présent Code of this state in paragraphs 2040 
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to 2049, Inclusive, and the acts amendatory thereto. It may be optional to 
the applicant to take elther, but not both, of such exemptions." 

When we further recur to section 3 of the article, referred to in 
section 5916 of the Code of 1895, we find the following unequivocal 
language : 

"The debtor shall hâve power to walve or renounce in wrltlng hls right to 
the beneflt of the exemption provlded for In this article, except as to vrearlng 
apparel, and not exceeding three hundred dollars' worth of household aud 
kltchen furnlture, and provisions, to be selected by himself and hls wlfe, if 
any," etc. 

Now, the benevolent object of the clause last méntioned and of ail 
the clauses, construed in pari materia, is very clear. It was the pur- 
pose of the State, as expressed by the convention of its people, that the 
man of humble means should not be stripped of ail he possessed, made 
destitute, and penniless and hopeless, "turned out in the big road." 
The philosophie and broad-minded men who enacted thèse provisions 
clearly understood what calamities had resulted in the past, and might 
resuit thereafter, from harsh, severe, and irrésistible measures against 
the debtor class. They did not mean that Georgia should be a state 
wherein the decay of its citizenship should keep even step with the ac- 
cumulation of its wealth. They gave to the poor man, therefore, not- 
withstanding his own misguided conduct, notwithstanding any obliga- 
tion he might make, or covenant he might sign, and to his family, the 
power to retain in an emergency enough to protect the family from 
destitution, from starvation, and from positive discomfort and dégrada- 
tion for want of clothing. How valuable was this provision is known 
to ail who are familiar with the short and simple annals of the poor. 
How many, whO, though for a time unfortunate, hâve in their virile 
and industrious manhood taken advantage of this provision to seize 
the opportunity for a new start in the contests of life. What incrément 
of happiness and comfort to the people, and of wealth to the state, 
cannot be estimated, but that much good has resulted cannot be doubt- 
ed. This provision, then, for food and clothing is not the subject of 
waiver. It is inexorable and organic law which préserves it as the 
last resource of the humble, the hungry, and the hopeless. 

It is, however, said that the bankrupt did not ask for this provision, 
that he sought to obtain the "pony" homestead, and that he sought 
for a sum out of the $1,600 homestead, against both of which his 
waiver can be made effective. This makes little différence. We can- 
not in this court adopt the machinery of the state court. We hâve no 
ordinary to enumerate and set apart either of thèse homesteads, but a 
bankruptcy court of the United States is a court of equity. It can mold 
and frame its decrees so as to carry out in substance the bénéficiai pur- 
poses intended by the state law. The fact that this property was 
not set apart in spécifies, or applied for in spécifies, concerns us not 
at ail. We hâve the power hère to make that substantially certain, 
which the state officers upon proper application could hâve made en- 
tirely certain. Since it is compétent, the court, therefore, will protect 
the bankrupt in his substantial right, whether he sought that right 
or some other. The act creating a uniform System of bankruptcy is a 
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great remédiai statute, mainly for the benefit of the necessitous and 
the poor. The whole record is before us on the pétition for review. 
This may be regarded as an investigation de novo, so far as this ap- 
plication for exemption is involved. We may direct the bankrupt's 
attorney by suitable amendment to ask for an order that we may 
grant to the bankrupt the exemptions as to wearing apparel, household 
and kitchen furniture, and provisions, authorized by the state laws, 
and since it seems that the whole estate has been reduced to cash in 
the hands of the trustée, while we cannot so far administer the state 
law as to require the purchase of the spécifie articles thus protected, 
we may direct that enough values in the hands of the trustée may be 
turned over to the bankrupt, to do with it as best he can in securing 
this benefit to himself and family. This is the rule with regard to ail 
exemptions which are secured by the bankrupt act. The decree may 
provide that the bankrupt shall not be deprived of his wearing ap- 
parel, and that enough shall be turned over to him to supply him 
household and kitchen furniture, and provisions, in the amount secured 
by the law of the state. To that end, an order may be taken, authoriz- 
ing the bankrupt to make this amendment. When this is done, the 
ruling of the référée, so far as that portion of the exemption is con- 
cerned, will be reversed, but it will be affirmed as to ail the values in 
the hands of the trustée, exceeding the values of the household and 
kitchen furniture, and provisions, which the Constitution of the state 
has so carefully guarded. 



GUARANTY TRUST CO. OF NEW YORK v. PHILADELPHIA ft L. V 
TRACTION CO. et al. 

SAME V. LBHIGH VALLEY TRAOTION CO. et aL 

(Circuit Court, E. D. Pennsylvania. April 2, 1908.) 

Nos. 1, 2. 

Street Railroads— Mortgages— Fobeclosube— Pbefbeeed Claims. 

Where recelvers were appointed for two traction companles in mortgage 
foreclosure proceedings, and the property ;brought less than the mort- 
gages, but a fund was provlded to pay preferred claims, and it appeared 
that one-fourth of an expendlture for repairs to a bridge were necessary 
for the continued opération of the roads, and had been performed on the 
crédit of the earnings within six months prior to the appolntment' of the 
recelvers, and that three-fourths of the work was unnecessary, the clalm- 
ant was entitled to a préférence only to the extent of one-fourth of the 
amount due. 

In Equity. On exceptions to master's report. 

Joseph T. Foulke, P. K. Erdman, and Edward Harvey, for excep- 
tions. 

J. Percy Keating, opposed. 

HOLLAND, District Judge. Thèse exceptions to the master's re- 
port are filed by intervenmg creditors in this foreclosure proceeding. 
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Some of the daims are against the Lehigh Valley Traction Company, 
and others against the Philadelphia & Lehigh Valley Traction Com- 
pany. Some are disallowed as a whole, while others are allowed in 
part and disallowed as to part. They are unsecured claims presented 
for payment against a fund in the hands of the receivers on foreclosure 
proceedings on two mortgages, one against the Lehigh Valley Trac- 
tion Company, and one against the Philadelphia & Lehigh Valley Trac- 
tion Company. The properties brought less than the mortgages, but a 
fund has been provided for the payment of ail claims found to be pref- 
erential. 

The master, with great care, went into the question of what claims 
were for necessary operating expenses contracted on the crédit of the 
earnings within six months of the time of the appointment of receivers, 
and which claims were beyond that period and not pref erential ; also 
what claims were not contracted on the crédit' of the earnings for nec- 
essary operating expenses, and for that reason not preferential. Some, 
however, were found to be in part preferential, and part not so, be- 
cause they were contracted prior to the six months period. In passing 
upon each, whether allowed or not, the master has properly disposed 
of the claims presented, both as to his findings of fact and the applica- 
tion of the law, so well settled in the United States courts as to ail 
questions raised by the exceptions to his report. An examination of 
this report shows that in his disposition of each disputed claim the mas- 
ter is supported by a similar case decided in the United States courts. 

The only exceptions are the claims of the National Bridge Company 
and George F. Schlicher against the Lehigh Valley Traction Company. 
The claim of the bridge company is for $10,777.86, and that of Mr. 
Schlicher is for $721.78. The former is for the érection of a bridge 
Connecting West Bethlehem with Bethlehem. The latter is for lumber 
furnished to that bridge. One-fourth of each of thèse claims was al- 
lowed by the master, upon the theory that to that extent the expendi- 
ture was for necessary operating expenses contracted on the crédit of 
the earnings of the company, and therefore preferential ; but the other 
three-fourths of the cost of the bridge, not being a necessary operating 
expense, but voluntarily assumed by the railroad company without any 
necessity therefor, was not such an expenditure as under the law is re- 
garded as preferential. In this we think the master is right. The un- 
contradicted évidence shows that three-fourths of the work was un- 
necessary. Alfred Claire, the engineer for the Lehigh Valley Traction 
Company, who was in charge of the repairs of this bridge before the 
appointment of the receivers, testified as follows : 

"Q. Was ail this work necessary for the purpose of strengthenlag the floor 
System that you (îld? A. I shonld not say it was absolutely necessary; no. 
Q. Was it necessary for the purpose of carrying the heavy cars? A. Our por- 
tion was necessary to carry our heavy cars. Q. Was it necessary to renew 
the public side at ail ? A. No, sir ; not at ail. That could hâve existed to-day 
as it was then. Q. Why dld you do It? A. Simply to make the construction 
uniform. • * * Q. What proportion of the work done on the public way 
was not necessary to strengthen the bridge? A. I ahould say fully three-quar- 
ters of the bridge. Q. Was the supportlng part of this structure touched at 
ail? A. None whatever." 
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The testimony of this witness was not contradicted, and the finding 
of the master that one-fourth of the expenditure was preferential, as 
for necessary operating expenses, and disallowing the remaining three- 
fourths, because not preferential, we think, was justified. 

Ail the exceptions are dismissed, and the report is confirmed. 



In re KETES. 

(District Court, D. Massachusetts. Aprll 10, 190T.) 

No. 8,744. 

1. Banketjptct— Olaims— Rejection— Eeheabing. 

Where a referee's order disallowing claims in bankruptcy on the sole 
ground that the claims were not oîfered for proof wlthin the time re- 
quired was sustained on a.petition for revlew, and shortly thereafter the 
Circuit Court of Appeals In another case so construed the bankruptcy 
act that such daims would not hâve been barred, clalmants were en- 
titled to a rehearing, though no appeal was claimed. 

2. SAME— JUBISDICTION— Ordebs IN Bankeuptcy— Review. 

In bankruptcy proceedinga, the court's power to reconslder and re- 
vise Its orders and decrees does not expire with the term at which they 
were made. 

3. SAME— OLAIMS— "LiQTJIDATED BT LiTIGATION." 

After bankruptcy, certain proceedlngs were brought in the state court 
to set aside a conveyance of property from the bankrupt to clalmants 
before adjudication. If the conveyance had been held good, the claims 
would hâve been satisfled from the property conveyed, whlch clalmants 
sought to hold as securlty for thelr claims, In which they were unsuc- 
cessful. Beld that, though such litlgatlon did not in terms relate to the 
amounta due clalmants, the question lltlgated necessarlly Involved a dé- 
termination of the net amount for whlch thelr claims should be flnally 
allowed, and hence such claims should be regarded as "llquldated by 
litigation," withln Bankr. Act July 1, 1897, c. 541, § 57n, 30 Stat. 561 
(U. S. Oomp. St. 1901, p. 3444), provldlng that if claims are llquldated 
by litigation, and final judgment therein Is rendered withln 30 days be- 
fore or after the expiration of a year from the adjudication, they shall be 
proved wlthin 60 days after the renditlon of such judgment. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, p. 
4175.] 

In Bankruptcy. On pétition of George A. Williams and Williams & 
Bridges for rehearing. 

Henry L. Parker, Jr., for trustée. 
T. H. Gage, Jr., for creditors. 

DODGE, District Judge. The référée disallowed claims offered for 
proof by thèse petitioners, and on pétition for review the disallowance 
was sustained by this court November 8, 1906. The petitioners claim- 
ed no appeal, and the time for claiming one under section 25 of the 
bankruptcy act expired November 18, 1906. On January 24, 1907, 
the opinion of the Circuit Court of Appeals for this curcuit in Powell 
V. Leavitt, 150 Fed. 89, 80 C. C. A. 43, was handed down. If that 
opinion had been announced before November 8, 1906, this court could 
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not in this case hâve sustained the referec, as it did, upon the sole 
ground that the petitioners' claims were not offered for proof until aft- 
er the time had expired which is allowed for such proof by section 
57n of the bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. 
Comp. St. 1901, p. 3444]). The referec held that the proof was too 
late, even if the claims were to be regarded as "liquidated by litiga- 
tion," within the meaning of the section referred to, and in this view 
the court agreed. But in Powell v. Leavitt the Circuit Court of Ap- 
peals has expressly declared that the exception contained in section 5fn 
with regard to claims "liquidated by litigation" is to be interpreted as 
if it read : 

"If the final judgment thereln Is rendered within thirty days before the 
expiration of such tlme or at any tlme thereafter." 

Under this construction, the petitioners' proof was within the time 
limited, and the référée and this court were wrong in disallowing it. 

Of the ahove construction of section 57n, now authoritatively settled 
as the true construction in such manner as to bind the courts of bank- 
ruptcy within this circuit, it seems to me that the petitioners ought to 
hâve the same benefit which they would hâve had if the décision in 
Powell v. Leavitt, had been announced a few weeks earlier, or if my 
décision in this case had been delayed until a few weeks later. Not- 
withstanding the fact that the petitioners claimed no appeal, as they 
might hâve donc, I see no reason why a rehearing may not be ordered 
for this purpose ; it being conceded that no steps hâve been taken since 
November 8, 1906, which hâve changed the situation of the parties so 
far as the distribution of the assets is concerned. The same funds 
which were then in the hands of the trustée he holds now, and it is 
not too late to admit the petitioners, if their right is clear, to a share 
in their distribution. The term of the court within which its décision 
of that date was made came to an end before this pétition for rehearing 
was filed; but I think I am justified in holding that, in bankruptcy 
proceedings, the court's power to reconsider and revise its orders and 
decrees does not expire with the term at which they are made. In re 
Ives, 113 Fed. 911, 51 C. C. A. 541; In re Kaufman (D. C.) 136 Fed. 
262. A rehearing is therefore ordered. 

One question still remains open to the creditors who oppose the al- 
lowance of the claims. They contend that the claims were not "liqui- 
dated by litigation" at ail, and are not, therefore, within the exception 
contained in section 57n, however that exception may be construed. 
This was urged and controverted before the référée, and again before 
the court on the pétition for review ; but neither the référée nor the 
court has passed upon the question. The argument has been made and 
replied to again upon this application for rehearing, and it is under- 
stood that no further opportunity to be heard is desired by either party. 
Upon that understanding the question may now be considered and de- 
cided. Upon its décision the allowance or disallowance of the claims 
now dépends. 

The referee's certificate recites the history of the litigation in the 
State courts to set aside the conveyance of property which the bankrupt 
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had made to thèse petîtioners before adjudication. It further states 
that, if the bill of sale had been held to be good, the claims of the peti- 
tioners would hâve been satisfied, and they would not hâve presented 
any claims against the bankrupt estate. They sought to hold the prop- 
erty covered by the bill of sale as security for thèse very claims now 
presented. Their claims were satisfied or unsatisfied, according as the 
bill of sale was held good or bad in the resuit of the litigation. Al- 
though the litigation did not in terms relate to the amounts due thèse 
creditors, yet, since the question litigated necessarily involved the dé- 
termination of the net amount for which their claims should be finally 
allowed, I think the claims are to be considered as "liquidated by litiga- 
tion," within the meaning of section 57n. Hutchinson v. Otis, 115 
Fed. 937, 53 C. C. A. 419 ; Powell v. Leavitt, 150 Fed. 89, 80 C. C. 
A. 43. 

The former order of November 8, 1906, affirming the décision of 
the référée disallowing thèse claims, is therefore now to be vacated. 
The referee's décision is reversed, and the claims are to be allowed. 



In re BUBSTEIN. 

(District Court, D. Connectlcut May 4, 1908.) 

No. 1,817. 

BANKBUPTOT— BiGHT TO DiSCHARGE— EVIDENCE CONSIDEEED. 

Evidence considered, and Jield insufflcient to warrant the déniai of a 
bankrupt's dlscUarge on the ground of concealment of assets, or failure 
to keep books with Intent to conceal hls true flnancial condition. 

In Bankruptcy. On application for discharge. 
The foUowing is the report of Spécial Master Henry G. Newton 
upon pétition for discharge: 

I, Henry Q. Newton, référée in bankruptcy for the New Haven county dis- 
trict of the district of Connecticut, to whom the above-entitled case was refer- 
red as spécial master, do hereby certify : 

That the above-named Jacob Burstein, of WalUngford, Oonn., was duly ad- 
judlcated. a bankrupt herein on Jtine 19, 1907; that on October 24, 1907, 
the pétition of the bankrupt for a discharge from ail bis debts in bank- 
ruptcy was duly flled wlth the elerk of sald court, and was duly referred 
to me by said court for further proceedings; that ou October 29, 1907, I 
flxed the 8th day of March, 1908, at 3 p. m., at my office, Boom 9, No. 818 
Chapel Street, New Haven, Oonn., as the time and place for a hearlng on said 
pétition for discharge, for examining the bankrupt, and for showing cause, 
if any, why such discharge should not be granted ; and on October 29, 1907, 
I gave due notice thereof to ail creditors whose names appear upon the 
schedules of the bankrupt, to ail attorneys who appear in the case, and to 
ail persons Interested, by mailing and publishing, as appears by my certificate 
with copy of notice hercto annexed. Henry Horton, one of the principal cred- 
itors, appeared to object and flled in due time his spécifications. The bank- 
rupt thereupon filed his motion to ^ismiss the spécifications, which was de- 
elined by the spécial master. A copy of the spécifications, motion, and déci- 
sion of master are hereto annexed. The matter was then heard on the facts, 
and the référée flnds and recommends as follows : 

Bankrupt signed and flled hls pétition June 19, 1907. He was engaged in 
the business of selling bicycle and automobile goods and making repairs. 
Between January 1, 1907, and sald June J.9, 1907, he bought goods to the 
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amount of nearly $1,750. Of the goods so bought, he had on hand at the 
tlme of bankruptcy not more than $300 worth, estlmated at cost. Ail the 
others had been dlsposed of at a profit, and ail were paid for, except about 
$36.50 then due. There were no losses from bad debts. I estimate that 
the $1,450 worth of goods, being the $1,750 bought, less $300 on hand, with 
the work on repafrs which would go with them, brought in Bomewhere be- 
tween $1,850 and $2,200. The bankrupt aocounts for this somewhat as ap- 
pears by hls Mil of items hereto annexed. Of thèse items, less than $225 was 
paid for goods ; and $415 is clalmed to hâve been paid for loans. The 
bill of items appears to be correct, except the Items of $100 for baby clothes, 
whlch I do not thlnk should hâve amonnted to $25 ; the $264 for livlng ex- 
penses, whlch I thlnk Is too high ; and the $66 for incidental expenses, as to 
which I hâve no means of estlmatlng. Deductlng, however, from the $1,930.43 
appearing on the bill of items, $75 for baby clothes and $125 for household 
and incidental expenses, making $200, would leave $1,730.43. And, while 
this is less than the amount probably received from the $1,450 worth of goods, 
I do not thlnk that the évidence, aside from the failure to keep books, is so 
clear as to concealment as the cases on that subject require, and cannot rec- 
ommend that the discharge be denied, unless, with the uneertalnty, the failure 
to keep books under the circumstances detalled justifies such déniai. 

The spécification as to keeping books is : "(4) Sald bankrupt, with the intent 
to conceal hls true flnancial condition, has destroyed, concealed, and failed 
to keep books of account or records from which such condition mlght be as- 
certalned, and has destroyed and Concealed any and ail records showlng his 
flnancial condition." As to whether this allégation Is sufHcient, I cite. In ad- 
dition to the authoritles contalned In the mémorandum of décisions upon 
the motion to dismiss, the following: In Re Patterson, 10 Am. Bankr. Rep. 
371, 373, 374, 121 Fed. 921 (Northern district of New York, Judge Ray), al- 
légation approved. Godshalk Co. v. Sterling (United States Circuit Court of 
Appeals, Third Circuit) 12 Am. Bankr. Rep. 302, 129 Fed. 580, 64 C. C. A. 
148, spécification that "sald bankrupts dld, with intent to conceal thelr flnan- 
cial condition, fall to keep books of account or records from whlch such con- 
dition might be ascertained." On page 303 of 12 Am. Bankr. Rep., page 582 
of 129 Fed., page 150 of 64 C. 0. A., the court says : "We cannot assent to the 
suggestion that It was the duty of the objectlng créditer to specify what 
books of account the bankrupts should hâve kept. We thlnk the spécification 
went far enough when it aflSrmed that the bankrupts, with intent to con- 
ceal thelr flnancial condition, failed to keep books of account or records 
from which condition might be ascertained." In Milgraum v. Ost, 12 Am. 
Bankr. Rep. 306, 129 Fed. 827, a spécification that "sald bankrupts hâve, with 
Intent to conceal thelr flnancial condition, destroyed, concealed, or failed to 
keep books of account or records from which such condition might be ascer- 
tained," was held Insuflicient; Judge McPherson saying that this has been so 
often decided to be bad that nothlng more need be sald upon the subject." 
In re Ginsburg, 12 Am. Bankr. Rep. 459, 130 Fed. 627, Judge Holland (Eastern 
district of Pennsylvanla) holds that a spécification that "bankrupt failed to 
keep books of account or records from which hls true condition mlght be as- 
certained" was sufflclent. In Re Garrison (U. S. C. C. A., Second Circuit) 149 
"Ped. 178, 79 O. G. A. 126, Judge Cox deliverlng the opinion, the allégation 
is that the "bankrupt failed to keep any books of account, records, or papers 
from which his true financial condition or Interest In sald business might 
be ascertained." There appears to hâve been no question as to the suflîclency 
of this allégation. 

In the présent case no books of account from which the flnancial condition 
could be ascertained were kept. The only book presented is the bank pass, 
book, in which account $700 were deposited during the tlme In question. Be- 
side his books, a quantity of cheoks and- receipts were produced. No évi- 
dence that the failure to keep books was with intent to conceal his financial 
condition was offered, other than substantially that which would be necessary 
to prove the foregoing facts. It was clalmed upon the hearlng by bankrupt's 
counsel that the bankrupt was a forelgner, ignorant and unable to keep 
books, and that his bank book and checks and receipts, and the évidence of- 
fered, sufficiently showed his flnaijclal condition. The bankrupt testlfled be 
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had no Intent to conceal hls flnanclal condition, and gave as hls reasons for 
failing to keep such bocks that he was Ignorant o£ bookkeeping, never haâ 
been aecustomed to keep books, and bad only a few montbs' schooling In his 
lifetlme, and could not spell well. He testifled that he kept on file his checks, 
receipts, and unpaid bills; that none of thèse papers were at any tlme dc- 
stroyed or conoealed ; and that he had turned over to the trustée such papers 
and bills as had been asked for. Bankrupt had been able to make out ac- 
curate sohedules of his creditors and the amounts due them In the préparation 
of his pétition in bankruptcy. Bankrupt had been In business only the pre- 
vious season on his own aceount, and he testifled that during that tlme he 
kept hls accounts in the same manner, and had settled his former bills, and 
preserved slmllar Touchers. During the winter montbs the bicycle and au- 
tomobile supply business, in whlch the bankrupt had engaged, was practically 
shut down in Wallingford. Aside from the slgning of his name to checks, 
which appear to hâve been Invariably lîlled out by his wife or some other 
person, the bankrupt bas not been shown to hâve done any wrlting. Bank- 
rupt's father-In-law, before bankruptcy, offered to raise the money for a com- 
promise of 35 per cent, if the creditors would hâve accepted it. The total 
amount of clalms is about $1,525. In Re Alvord, 14 Am. Bankr. Rep. 264, 135 
Fed. 236, the spécification apparently was "that, with intent to conceal his 
flnancial condition from his creditors, he failed to keep books of aceount or 
records which would dlsclose his condition." The court says that the bank- 
rupt, during former services, must hâve iearned the value of accurate boo.a- 
keeping, and that he was amply equipped with the knowledge which educateJ' 
intelligence must possess, and that his conduct was unwise and unvvarrantec 
and that the dlscbarge should be denied. 

In the présent case it would scarcely seem possible that there could be a mort 
complète failure to keep books of aceount. Whether the duty imposed upou 
this petitioner by the bankrupt act would brlng the case withln that of Iii 
re Alvord, the court can best judge. It is a case in which any one, seeing 
this sale at a profit of goods costing $1,450 and payments of less than $225, 
must désire that a discharge be denied, if such déniai is légal ; but it seems 
to me that on thèse facts the law and the décisions requtre that the discharge 
be granted. 

Unless the court should think that the above facts justify a déniai, I recom- 
mend that a diseharge be granted. 

O. H. D. Fowler, for petitioner. 

Chas. A. Harrison, for opposing créditer. 

PLATT, District Judge. This matter has been carefully examined, 
and I am bound to say that the bankrupt deserves no help. I am sor- 
ry for the creditors, and wish they had listened to the ofter of settle- 
ment. The trouble is that the law and the facts happen in this in- 
stance to be of service to an unworthy man. As to conceahîient of 
assets, there is nothing more than the veriest guesswork. The proof 
falls far short of supporting the spécifications bearing upon that 
point. He kept no books; but it is impossible, from the facts set 
forth, to draw the inference that his failure to keep them was "with 
the intent to conceal his true iinancial condition." 

With mixed émotions, I am constrained to accept the report of the 
spécial master, and in compliance with his recommendation to order 
that the discharge be granted. 
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THOMSON-HOUSTON ELECTRIC CO. v. HOLLAND et al. 
(Circuit Court, N. D. Ohlo. March 28, 1907.) 

DiSUISSAL AND NONSUIT— DiSMISSAL WlTHOUT PREJUDICE— RlQHT OF COM- 
PLAINANT. 

A complalnant Is entltled to discontinue a cause wlthout préjudice as a 
matter of rlght on payment of costs, where no cross-blll has been filed and 
no testimony takeu. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, Dlsmissal and 
Nonsult, § 27.] 

On Motion to Discontinue. 
See 143 Fed. 903. 

Betts, Sheffield, Bentley & Betts, for plaintiff. 
Thurston & Woodward, for défendants. 

TAYLER, District Judge. In this case (Thomson-Houston Electric 
Co. V. Henry Holland and Ernest Backendorf, composing firm of H. 
Holland Trolley Supplies Co.) a bill of complaint was filed on January 
24, 1906, for injunction and other relief growing out of an alleged 
infringement of a patent. On March 8, 1906, a preliminary injunction 
was allowed. From this interlocutory order an appeal was taken to 
the Circuit Court of Appeals, which reversed the décision of this 
court, and the case was remanded for further proceedings. An an- 
swer has been filed by the défendants and a replication by the com- 
plalnant. By a stipulation between the parties the time for. taking 
complainant's testimony for the final hearing was extended to April 
3, 1907. No testimony for the final hearing has been taken by either 
the défendant or the complainant. 

A motion is now made by the complainant for leave to discontinue 
the cause without préjudice, upon payment of the costs, and to the 
allowance of this motion the défendants interpose an objection. The 
gênerai rule is, stated in the form most favorable to the défendants, 
that a motion to discontinue without préjudice upon payment of costs 
will be allowed where no rights hâve attached to the défendants, as 
by a cross-bill, or where no testimony has been taken. I know of no 
case where it is held, and I can conceive of no reason why it should 
be held, that where no testimony has been taken, and no cross-bill 
filed, the complainant would not hâve the right to dismiss his case. 
To hold otherwise would be to say that the courts are anxious to en- 
courage litigation. As declared by the court in Pennsylvania Globe 
Gaslight Co. v. Gaslight Co. (C. C.) 121 Fed. 1015, the annoyance to 
the défendant of the second litigation is no ground for refusing to 
dismiss the bill. 

The motion will therefore be sustained, and the bill dismissed, with- 
out préjudice, at complainant's costs. 
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MERCHANTS' COAL CO. v. FAIRMONT OOAL CO. et al. 
(Circuit Court of Appeals, Fourth Circuit. January 15, 1908.) 

No. 779. 

1. JUDGMENT— PEKSONS CONCLUDED — EiFFECT AS BAE TO SUBSEQUENT PBOCEBD- 

ING. 

The Judgment ot a fédéral court In a mandamus suit brought by a coal 
Company operatlng mines on the Une of a railroad agalnst the rallroad 
Company to compel a fair distribution of cars, upon an allégation of dis- ■ 
crimlnation In violation of the Interstate commerce law, does not inure 
to the beneflt of any other operator not a party to the suit, nor bar an 
Indepeudent suit or proceeding by such operator on its own behalf in 
court or before the Interstate Commerce Commission to secure similar 
relief ; nor is It estopped to maintain such Independent suit or proceeding 
by the fact that It aided the relator In the prior suit or contributed to the 
expense thereof. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 30, Judgment, §§ 
1190, 1191.] 

2. Cabbibks— Interstate Commerce Aot— Cumulative Remédies for Viola- 

tion. 

An action In a fédéral court for a mandamus, under Act March 2, 1889, 
c. 382, § 10, 25 Stat. 862 [U. S. Comp. St. 1901, p. 3172], amendatory of the 
Interstate commerce act, whlch authorizes such action by a shipper 
agalnst an Interstate carrier to compel a compllance wlth the act, and 
further provides that "the remedy hereby given by vrrit of mandamus 
shall be cumulative, and shall not be held to ezclude or Interfère wltli 
other remédies provided by thls act or the act to whlch It Is a supplé- 
ment," does not preclude the relator or others from proceeding in respect 
to the same matter by pétition to the Interstate Commerce Commission 
under section 13 of the original act of Peb. 4, 1887, c. 104, 24 Stat. 383 
[U. S. Comp. St. 1901, p. 3164], and the court in the mandamus suit is 
wlthout power on an ancillary blll to enjoln such proceeding. 

Appeal from the Circuit Court of the United States for the EKstrict 
of Maryland. 

William A. Glasgow, Jr., and George Weems Williams (Frank Gos- 
nell, on the brief), for appellant. 

Edgar H. Gans (Charles Markell, Jr., on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and PURNELL, District 
Judge. 

PRITCHARD, Circuit Judge. This is an appeal from an order or 
decree of the Circuit Court of the United States for the District of 
Maryland passed on the Slst day of October, 1907, granting a pre- 
liminary injunction restraining the appellant from prosecuting its 
pétition against the Baltimore & Ohio Railroad Company before the 
Interstate Commerce Commission, and restraining the said railroad 
Company from answering or defending said pétition. On the 4th day 
of October, 1907, the appellees, who are the Fairmont Coal Company, 
Clarksburg Fuel Company, Southern Coal & Transportation Company, 
Pittsburg & Fairmont Fuel Company, Somerset Coal Company, Consol- 
idation Coal Company, and Cumberland & Pennsylvania Railroad Com- 
pany, and who, with the exception of the Cumberland & Pennsylvania 
Railroad Company, are engaged in the mining, shipping, and selling 
160 F.— 49 
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of coal, filed their bill of complaint in equity against the appellant, 
which is a West Virginia corporation, also engaged in the mining, 
shipping and selling of coal, and against the Baltimore & Ohio Rail- 
road Company, which is a Maryland corporation engaged as a common 
carrier in interstate commerce. The object of the bill was to hâve the 
appellant enjoined from prosecuting its pétition before the Interstate 
Commerce Commission against the railroad company, and to restrain 
the railroad company from answering or defending said pétition. The 
bill of complaint allèges substantially as f ollows : 

That in January, 1907, there was filed in the Circuit Court of the 
United States for the District of Maryland a pétition for mandamus 
by the United States of America ex rel. Pitcairn Coal Company, 
against the Baltimore & Ohio Railroad Company and certain other 
corporations (154 Fed. 108), ail of which other corporations were or- 
ganized under the laws of West Virginia for the purpose of mining 
and disposing of coal, and operated coal mines grouped about the 
Monongah division of the Baltimore & Ohio Railroad in West Vir- 
ginia. That said pétition for mandamus substantially charged the 
Baltimore & Ohio Railroad Company with violating the interstate 
commerce law in such a way as to prevent the relator, the Pitcairn 
Coal Company, from having interstate traffic moved by that railroad 
company upon terms and conditions as favorable as those given by the 
railroad company for like trafïîc under similar conditions to those whc 
are complainants in said bill of complaint. That said pétition for man- 
damus charges that the railroad company, in its distribution and as- 
signment of cars for service in shipment from the coal mines operated 
along its road, subjected the relator and ail of the other independent 
coal operators who were made défendants in said pétition to undue and 
unreasonable préjudice and disadvantage in its System of coal dis- 
tribution, and that ail of those who are now the complainants in said 
bill of complaint, except the Cumberland & Pennsylvania Railroad 
Company, were privileged corporations in whose favor the railroad 
company in the supply of cars gave undue and unreasonable préfér- 
ence and advantage, and that when the supply of cars on the Baltimore 
& Ohio Railroad Company was insufficient to fill ail orders cars were 
distributed by said company on a percentage basis to ail the mines in 
the Monongah division, but that before such distribution was made 
certain arbitrary assessments of cars were made reducing the said total 
number of cars to be distributed on said percentage basis as follows : 
(1) AU cars placed at mines for the fuel of the railroad company were 
not charged against the percentages to which the mines furnishing 
such fuel were entitled. (2) When foreign railroads — that is, com- 
panies other than the Baltimore & Ohio Railroad Company — sent their 
own cars for coal to mines on the Baltimore & Ohio Railroad, such 
fuel cars were not charged against the percentages to which such mines 
were entitled. (3) Cars owned by operators and commonly known 
as "individual cars" were placed at the mines of their owner, and not 
charged against the percentages of such mines. (4) That whenever 
a coal shipper on the railroad company shipped cars to Curtis Bay, a 
tide terminal of the railroad company, if such cars were handled prop- 
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erly in any one month such shipper was allowed in the succeeding 
month a premium of fifty per cent, of the number of cars so shipped 
in addition to his regular percentage. (5) That when certain consignées 
of coal shipped by those who are now complainants in said bill of com- 
plaint, on the line of said railroad company sent their own individual 
cars for coal to the mines of said complainants on the railroad such 
cars were not charged against the percentage of the mines to which 
they were sent. 

That the pétition for mandamus further asserted that ail of thèse 
exceptions, limitations, and rules as aforesaid were made to the un- 
due advantage and préférence of the appellees, except the Cumberland 
& Pennsylvania Railroad Company, which is not a coal company, and 
for the reason that the Baltimore & Ohio Railroad Company was finan- 
cially interested in said corporation, and that the Baltimore & Ohio 
Railroad Company arbitrarily took from its equipment a very large 
number of cars each day, and assigned the same to the Cumberland & 
Pennsylvania Railroad Company at its junction with the Baltimore & 
Ohio Railroad Company at Cumberland, and thus took from its equip- 
ment a large number of cars to which the shippers on its own lines 
were entitled, and this arbitrary allotment of cars was unjust, unfair, 
and unreasonable, and gave an undue and unreasonable advantage to 
shippers over the Cumberland & Pennsylvania Railroad Company, and 
subjected the Pitcairn Coal Company and other shippers of coal on the 
Monongah division to undue and unreasonable préjudice and advan- 
tage. That the pétition further stated that the motive for the undue 
préférence and advantage given to the appellees was found in the own- 
ership by the railroad company of a majority of the capital stock of the 
Consolidation Coal Company, one of the défendants in said pétition and 
one of the appellees herein, which had been sold prior to the filing of 
said pétition, but in which the railroad company was still interested by 
reason of the balance of the purchase money due to it from the sale of 
said stock. That the pétition prayed that in the event of a scarcity of 
cars to be furnished by the railroad company to shippers of coal on the 
Monongah division that the railroad company be required to furnish 
the relator with the proper percentage of cars without deducting the 
arbitraries above meiitioned. That the railroad company on February 
15, 1907, filed its return to said pétition, wherein it denied that its dis- 
tribution of coal cars to any coal company served by it violated the In- 
terstate commerce law, or had the efïect of giving the appellees any 
undue advantage or préférence. That the appellees filed an answer 
to the pétition (a copy of the answer was filed as an exhibit with and as 
a part of the bill of complaint), and that the other défendants filed 
formai answers to the said pétition (a copy of one of said answers was 
filed as an exhibit and as a part of said bill of complaint) asking that 
their rights might be adjudicated and determined. 

That when said pétition for mandamus was at issue the court took 
évidence on ail the allégations thereof as the same were put in issue, 
and, after a full hearing, adjudicated ail matters involved in said man- 
damus proceeding, determining that the System of coal car distribu- 
tion of the railroad company did not violate the Interstate commerce 
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law, and did not give any undue or unreasonable préférence to the ap- 
pellees except that the individual cars owned by them should be charg- 
ed against the percentages of their mines, but that such individual 
cars should not be used by the indépendant operators. That on July 
8, 1907, the court signed an order for the issuance of a mandamus re- 
quiring the railroad company, in case of car shortage, without discrimi- 
nation, exception, or limitation, and upon conditions as favorable as 
those given to any other shipper, to furnish to the Pitcairn Coal Com- 
pany for the transportation of its coal, and to those shippers in like con- 
dition as the Pitcairn Coal Company, their just and fair proportion of 
the total car supply on the said railroad at that time properly distributa- 
ble by the railroad company on the Monongah division, and, in making 
the pro rata distribution of car supply for the shipment of coal from 
the mines on the railroad and to the shippers thereon, the railroad com- 
pany should include in the available car supply as the basis of calcula- 
tion for distribution to the Pitcairn Coal Company and ail shippers on 
the Monongah division the individual cars of mine operators used on 
the railroad, and charge such individual cars against the percentage 
which the mines using such individual cars are entitled. That the rail- 
road company and the Pitcairn Coal Company both appealed from the 
judgment of the court in the mandamus proceeding. The appeal of the 
railroad company and the appellees herein was accompanied by a super- 
sedeas bond of the Pitcairn Coal Company. That an examination of 
the mandamus proceeding will show that the question of car distribu- 
tion of the railroad among ail the mines on its lines was before the 
court therein, not only as the system of car distribution affected the 
parties to the proceeding, but as it involved ail other owners of mines 
along the railroad. That ail the allégations of the pétition as to the 
undue préférences presented an issue in which ail owners of mines 
along the railroad were directly interested, and that the nature of the 
mandamus proceeding was such that any mine owner could hâve inter- 
vened therein and become a party. That évidence was taken in said 
proceeding as to the gênerai System of car distribution, and that the 
président of the appellant testified therein as to the opération of the 
System in the Sommerset région in Pennsylvania. That the Pitcairn 
Coal Company and other independent operators, including the appel- 
lant, "were parties to an agreement by which thèse alleged préférences 
to the appellees should be brought before the court of the United States, 
and that as a member of the said organization promoting said litiga- 
tion the Merchants' Coal Company (the appellant) did agrée that the 
rights of the so-called independent operators should be presented to 
the court in a test case with the said Pitcairn Coal Company as relator, 
the object being by said agreement to hâve the rights of ail the inde- 
pendent coal operators who had the same grounds of complaint against 
the System of the Baltimore & Ohio Railroad Company tried in one liti- 
gation, and to that end the said Merchants' Coal Company united in 
the agreement to employ counsel and did with others employ counsel to 
fight said litigation, and did contribute to the expense of said litiga- 
tion." That the officers of the appellant took an active and open part 
in said litigation as representing the appellant and actually gave evi- 
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dence therein, and that said litigation was brought by a number of in- 
dependent operators along the Une of the railroad company, of which 
the appellant was one. And that the said litigation was as much under 
its control as under the Pitcairn Coal Company and was brought for 
the purpose of protecting the rights and claims of the appellant against 
the appellees quite as much as it was brought to protect the claims of 
the Pitcairn Coal Company. 

That thereafter, on September 18, 1907, the appellant filed a péti- 
tion before the Interstate Commerce Commission in which it is al- 
leged that it operated mines in West Virginia and Pennsylvania along 
the lines of the Baltimore & Ohio Railroad Company, and complained 
of the System of car distribution enforced by such railroad company 
which permitted the use of fuel cars, foreign fuel cars, and individ- 
ual cars without deducting the same from the percentages chargeable 
to the mines using the same, and which allowed a premium or addition 
to their percentages to shippers under certain circumstances, and charg- 
ed that this System gave the persons enjoying the use of the arbitrary 
cars an undue and unreasonable préférence. That the pétition filed 
before the Interstate Commerce Commission also alleged that a part 
of the equipment owned by the Baltimore & Ohio Railroad Company 
and which should be supplied to shippers of coal upon its lines re- 
quiring the same is supplied by the said railroad company to the Cum- 
berland & Pennsylvania Railroad Company for loading coal at the 
mines situated on the latter's railroad, a majority of which mines are 
owned by the Consolidation Coal Company, and that the depletion of 
its coal car equipment is contrary to the Interstate commerce act, and 
that the railroad company thereby discriminâtes against the appellant. 
That the said pétition filed before the Interstate Commerce Commis- 
sion further charges that the railroad company aforesaid is interested 
in the Consolidation Coal Company (one of the appellees), which in 
turn owns the stock of other companies largely engaged in the ship- 
ping of coal, and asks for an investigation into this alleged interest. 
and whether such interest shows and accounts for its discrimination 
against the appellant. That the other companies referred to in said 
pétition filed before the Commission whose stock is owned by the Con- 
solidation Coal Company for the appellees herein, so that while said 
pétition is only against the railroad company it is virtually directed 
against the appellees, as ail the alleged préférences claimed against are 
in favor of the appellees. That every question presented by the said pé- 
tition before the Interstate Commerce Commission, as will appear from 
an inspection of the exhibit filed with the bill of complaint, was fully 
adjudicated and determined by the Circuit Court in the Pitcairn Coal 
Company Case, and that if the appellant is permitted to prosecute said 
pétition before the Interstate Commerce Commission, not only will 
the railroad company and the appellees be obliged to défend the method 
of car distribution of the railroad company by the same évidence which 
was adduced in the former proceeding, but any order that the Inter- 
state Commerce Commission would be asked by appellant to pass 
would, if effective, nullify the rights of the appellants as adjudicated 
by the Circuit Court. That the prosecution of the pétition before the 
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Interstate Commerce Commission, a hearing on which had been set 
down for October 8, 1907, would inflict irréparable injury upon the 
appellees, is simply vexatious and in manifest disregard of the binding 
efficiency of the adjudication by the Circuit Court, which had complète 
jurisdiction over the whole controversy, sought to be reopened, and 
that the court had jurisdiction to protect the eflfectiveness of its own 
adjudication through its jurisdiction over this their ancillary bill of 
complaint. 

Thèse are substantially the averments of the bill of complaint in 
this case. 

The appellant did not file its answer, but at the hearing of the ap- 
plication for a preliminary injunction filed the affidavit of its prési- 
dent, Mr. Boswell, which showed: That prior to the institution of 
the Pitcairn Coal Company mandamus proceeding referred to in the 
bill of complaint, a meeting of coal operators operating on the Unes 
of the Baltimore & Ohio Railroad Company was held in Baltimore to 
consider ways and means of securing a fair distribution of cars to 
the mines on the said railroad, and that the affiant was présent 
at the meeting, representing the appellant, and agreed to contribute 
a certain sum of money toward the prosecution of the suit or suits 
for the enforcement of the rights of the coal operators to a fair and 
equal distribution of cars. There was no agreement at that time as to 
what suit or suits should be brought, but that subsequently the opera- 
tors who contributed to the fund were advised that it was best to con- 
fine the effort to mandamus proceedings to force a fair and equal dis- 
tribution of cars to be operated on the Monongah division alone of 
said railroad, and thereupon the mandamus proceeding was instituted, 
and in it the most, if not ail, of the operators on the Monongah divi- 
sion were parties défendant to the mandamus proceeding. That the 
coal opérations of the Merchants' Coal Company (appellant) were not 
and are not on the Monongah division of said railroad, and that the 
Merchants' Coal Company was not a party to the proceeding insti- 
tuted by the Pitcairn Coal Company, and while it is true that its prés- 
ident and several officers and employés of the Merchants' Coal Com- 
pany were called as witnesses by the Pitcairn Coal Company at the 
trial of the mandamus proceeding, that the Merchants' Coal Company 
was advised, prior to the trial of the mandamus proceeding aforesaid, 
that the judgment therein was not binding so far as the Merchants' 
Coal Company's rights were concerned, and that the mandamus, if 
issued, would not require the Baltimore & Ohio Railroad to furnish 
to the Merchants' Coal Company its fair and just proportion of cars. 
That there was no agreement between the Baltimore & Ohio Railroad 
Company or the other défendants to said mandamus proceeding and 
the plaintifï therein, so far as the aflSant knows, that the case of Pit- 
cairn Coal Company should be a test case, and that the Merchants" 
Coal Company never agreed with the Baltimore & Ohio Railroad Com- 
pany or any one else that the case of the Pitcairn Coal Company, above 
referred to, should be a test case. That he, the afiiant, is advised that 
the judge of the Circuit Court of the United States for the District 
of Maryland in the case of Pitcairn Coal Company v. Baltimore &■ 
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Ohio Railroad Company et al., above referred to, held that there 
was no sufficient évidence in that case to siiow that the allotment of 
cars to the Cumberland & Pennsylvania Railroad Company by the 
Baltimore & Ohio Railroad Company was an unfair allotment and 
that it worked an unjust discrimination against the Pitcairn Coal Com- 
pany. That the said allotment of cars to the Cumberland & Pennsyl- 
vania Railroad Company is an unfair allotment and works an unjust 
discrimination against the Merchants' Coal Company, and afïiant ex- 
pects to be able to prove this fact before the Interstate Commerce 
Commission upon a hearing of its complaint above referred to, and 
that question is one of the main issues raised in the proceeding afore- 
said before the Interstate Commerce Commission. That the pétition 
for mandamus in the case of the Pitcairn Coal Company v. Baltimore 
& Ohio Railroad Company was confined to alleged unfair and unjust 
treatment by the Baltimore & Ohio Railroad Company of coal opera- 
tors on the Monongah division of said road, and the question of how 
other opérations in diflferent territories from the Monongah division 
vvere treated was not an issue in that case, and that opportunity to in- 
vestigate the conditions in other territories than the Monongah divi- 
sion was not ofïered at that time, although that during the progress 
of the case the methods of the Baltimore ^ Ohio Railroad Company 
m other districts were frequently referred to, and in said suit no op- 
portunity was given to the Merchants' Coal Company to appear by 
counsel and introduce évidence or cross-examine witnesses. That 
afïiant aided in every way he properly could the Pitcairn Coal Com- 
pany in its litigation with the Baltimore & Ohio Railroad Company 
above referred to, and hoped that, if the Baltimore & Ohio Railroad 
Company was required to fulfîll its duty with the Pitcairn Coal Com- 
pany and the operators on the Monongah division, it might help the 
Merchants' Coal Company thereafter in asserting its right to hâve a 
fair and equal distribution in its territory. But afifiant was advised 
at the time and understood that the judgment in the Pitcairn Case 
was not to be binding on the Baltimore & Ohio Railroad Company so 
far as the Merchants' Coal Company was concerned, and again dénies 
that there ever was any agreement with any individual, firm, or cor- 
poration that the case of Pitcairn Coal Company v. Baltimore & Ohio 
Railroad Company should be a test case, so far as the rights of the 
Merchants' Coal Company were concerned, or should, in anywise afïect 
or détermine its rights. 

No affidavits or answers were filed by the railroad company. The 
railroad company declined in writing to appeal or to join in this ap- 
peal. 

The statement of facts in this case shows that the Pitcairn Coal Com- 
pany, in pursuance of section 33 of the Interstate commerce act (Act 
March 2, 1889, c. 383, § 10, 35 Stat. 862 [U. S. Comp. St. 1901, p. 
3173]) instituted proceedings in the Circuit Court of the United States 
for the District of Maryland, in an action entitled, The United States 
of America ex rel. Pitcairn Coal Company v. Baltimore & Ohio Rail- 
road Company et al., 154 Fed. 108, for the purpose of determining 
whether there had been a fair and equal distribution of car service 
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within the Monongah division. After a full and complète hearing, 
judgment was rendered in the Circuit Court, and both parties appealed 
from the judgment thus rendered, and that case, on appeal, is now pend- 
ing in this court. 

The appellant is engaged in operating coal mines on the Cumberland 
& Connellsville or Pittsburg divisions on the line of the Baltimore & 
Ohio Railroad Company. Subséquent to the institution of the manda- 
mus proceeding hereinbefore mentioned, to wit, on the 18th day of Sep- 
tember, 1907, the appellant filed a pétition with the Interstate Com- 
merce Commission, asking that body to take up and détermine certain 
questions pertaining to the distribution of car service within a certain 
territory. This pétition was filed in pursuance of section 13 of the in- 
terstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 383 [U. S. 
Comp. St. 1901,_ p. 3164]). Thereafter, to wit, on the 4th day of Oc- 
ber, 1907, the Circuit Court granted a preliminary injunction restrain- 
ing the appellant from prosecuting its pétition against the Baltimore & 
Ohio Railroad Company before the Interstate Commerce Commission, 
and restraining said railroad company from answering or defending 
such pétition. On the 21st day of October, 1907, the case was heard 
on the bill, affidavits, and exhibits thereto, together with the affidavit 
of Thos. T. Boswell, président of the appellant, the Merchants' Coal 
Company, and after considering the allégations of the bill, as well as 
the exhibits filed therein, the court made an order continuing the pre- 
liminary injunction theretofore granted restraining appellant, its offi- 
cers, attorneys, from further prosecuting its pétition before the Inter- 
state Commerce Commission until the further order of the court. 

It is insisted by counsel for appellees "that the questions decided by 
the Circuit Court for the District of Maryland are precisely the same 
which it is sought to reopen before the Interstate Commerce Commis- 
sion." It is also insisted that while the independent operators who vvere 
parties to the suit for mandamus in the proceeding before the Circuit 
Court were ail engaged in coal opérations in the Monongah division of 
the Baltimore & Ohio Railroad Company, yet the System of coal car dis- 
tribution which was attacked in that proceeding was a system that was 
applied, not only to the Monongah division of the Baltimore & Ohio 
Railroad Company, but to ail other divisions of said railroad company. 
It is also insisted that the appellant company employed counsel and 
was présent at the hearing of the mandamus proceeding, and that cer- 
tain of its officiais then and there testified as to the manner of distribu- 
tion of car service in the other divisions of the said railroad company. 
Counsel for appellees also insist that the questions sought to be raised 
by appellant in its pétition before the Interstate Commerce Commission 
are similar to those passed upon by the Circuit Court in the mandamus 
proceeding, and therefore the action of the lower court in restraining 
appellant from proceeding before the Interstate Commerce Commission 
was proper. That it is not necessary to make every coal operator in 
the various divisions interested in the question a technical party, where 
the parties are numerous, and where the suit is an object common to ail 
of them, and while ail parties interested may not be made parties to the 
proceeding, yet, it is really a suit on behalf of the parties instituting 
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the same and ail others interested in the same way. It is further in- 
sisted by counsel that the rights of the appellees are not only similar, 
but are identical with those of the appellant, and that the suit in the 
mandamus proceeding was instituted for the purpose of compelling 
the railroad companies to perform certain duties required by the inter- 
state commerce act, which, when carried out under the rule of equality, 
would afford equal protection to ail parties in a situation similar to that 
of the petitioners in the original proceeding. 

While it appears f rom an inspection of the record that appellant and 
other parties similarly situated appeared and consulted with the plain- 
tifif in the mandamus proceeding, and that some of the officers of the 
appellant company testified in said proceeding, nevertheless we are un- 
able to find anything in the record in that case which tends to support 
the contention that the matter then being litigated was to be treated by 
the companies not parties to that suit as a "test case." It is not alleged 
by the appellees that the appellant entered into an agreement with the 
défendants to the mandamus proceeding that the litigation therein 
should be treated as a "test case." An agreement between the plaintiff 
in the mandamus proceeding and certain persons who were not parties 
thereto that the litigation in said suit should constitute a "test case" 
could bave no binding effect upon the défendants in the absence of an 
agreement with the défendants. It is well settled that estoppels to be 
binding must be mutual. Even if the Pitcairn Coal Company should 
succeed ultimately in securing the relief sought to be obtained in the 
mandamus proceeding, nevertheless the appellant and others similarly 
situated, who were not parties to that proceeding, could not invoke the 
aid of the court in that proceeding to compel the défendants to grant 
them thef relief to which they might be entitled under the provisions of 
the statute. 

Suppose that the appellant should request the Baltimore & Ohio 
Railroad Company to grant it a distribution of car service in accord- 
ance with the judgment granted in the mandamus proceeding, and the 
railroad company should refuse to comply with such request, what 
would be the remedy, under the circumstances, to which appellant 
would be entitled? The railroad company could not be attached for 
contempt for a failure to comply with a request of this character from 
a person who was not a party to the proceeding in which the judgment 
was entered against the railroad company, and the writ of mandamus 
obtained on behalf of the Pitcairn Coal Company could not be used for 
the purpose of enforcing the rights of those who were not parties to 
the proceeding in the first instance. The remedy by mandamus is Per- 
sonal in its character, and from the very nature of things can only inure 
to the bepefit of those who may be parties plaintifï in the proceedings 
in which it may be obtained. Nor would the appellant be entitled un- 
der any circumstances to be made a party to the mandamus proceeding 
after a judgment had been rendered, for the purpose of enforcing any 
rights that might be conferred upon it by the statute. A judgment 
obtained in a mandamus proceeding of this character can only be used 
as a précèdent in a trial of another cause involving the same question, 
and cannot be pleaded as a bar in such action. 
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However, if the contention of appellee as to the eflfect of the judg- 
nient in the mandamus proceeding be correct, then it would be res ju- 
dicata as to appellants and ail other parties similarly situated, and in 
that event the appellees would net be entitled to équitable reHef by in- 
junction. In discussing this phase of the question the Suprême Court 
of the United States in the case of Litchfield v. Goodnow, Adm'r, 123 
U. S. 549, 8 Sup. Ct. 210, 31 L. Ed. 199, says: 

"The défense of prior adjudication Is disposed o( by the fact that Mrs. 
Litchfield was net a party to the suit in which the adjudication relied on was 
had. At the time of the commencement of the suit she was the owner of her 
lands and they were described in the blll, but neither she nor any oue who 
represented her title was nained as a défendant She interested herself in 
seeuring a favorable décision of the questions Involved as far as they were ap- 
plicable to her own interests, and paid part of the expenses ; but there was 
uothing to bind her by the décision. If it had been adverse to her interest, 
110 decree could hâve been entered agalnst her peraonally either for the lands 
or the taxes. Her lands were entirely separate and distinct from those of the 
iictual parties. A decree in favor of or agalnst them or their title was in 
110 légal sensé a decree In favor of or agalnst her. She was indirectly in- 
terested In the resuit, but not dlrectly. As the questions affecting her own 
title and her own llablilty for taxes were similar to those involved in the suit, 
the décision could be used as a judiclal précèdent In a proceeding agalnst her, 
but not as a judgment blnding on her and concluslve as to her rlghta Her 
rlghts were similar to, but not Identlcal wlth, those of the persons who were 
actually parties to the lltigation." 

The conduct of the appellant company as described in the afïidavit 
of its président, Mr. Boswell, cannot be construed to mean that the 
agreement between parties to the mandamus proceeding was such as 
to estop those who were not made parties in such proceeding from in- 
stituting proceedings under section 23 before the Interstate Commerce 
Commission. While the rights of appellant in many respects were 
similar, they were not identical with the rights of the Pitcairn Com- 
pany. It is not only alleged in the pétition filed by the appellant before 
the Interstate Commerce Commission that there was an unequal distri- 
bution of car service, but it is also alleged that there was an inadé- 
quate supply of cars. Subsection of paragraph 2 of the pétition filed 
before the Interstate Commerce Commission reads as f ollows : 

"Whlch percentage or allotments of cars to complainant are entirely insufB- 
oient for its ordinary needs and requirements, are inéquitable, unjust, and 
unfair." 

This allégation raises a new and distinct issue which was not and 
could not within the scope of the pleading hâve been passed upon in 
the mandamus proceeding, and affords a strong reason why the court 
should not interfère by injunction with the proceedings pending before 
the Interstate Commerce Commission. 

It further appears from the record that the pétition filed before the 
Interstate Commerce Commission contains, among other things, an al- 
légation to the effect that there was an unequal distribution of car 
service between the Monongah division and the division or divisions 
in which the appellant is operating, and this raises still another issue, 
which was not raised or considered in the mandamus proceeding and 
afïords another reason why an interférence with or a stay of the pro- 
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ceeding by injunction before the Interstate Commerce Commission 
would not be proper. 

Section 33, in pursuance of which the mandamus proceedings were 
instituted, contains the f ollowing proviso : 

"Provided, that the remedy hereby glven by writ of mandamus shall be cu- 
mulative, and shall not be held to exelude or Interfère with other remédies 
provided by thls aet or the aet to which it is a supplément" 

This proviso clearly indicates that it was the intention of Congress 
that the remedy by mandamus should be cumulative. In the case of 
People V. Superior Court of New York, N. Y., 10 Wend. (N. Y.) 285- 
394, the court in referring to the word "cumulative" said : 

"The définition of the word 'cumulative' is that which augments by addi- 
tion ; that is added to something ; in law, that augments as évidence, tacts, or 
arguments of the same kind." 

Webster : 

"It is derived from the latin cumulo to heap, or cumulus a heap." 

Again in the case of Regina v. Eastern Archipelago Ce., 18 Eng. 
Law & Eq. 167-183, Judge Coolidge, says : 

"The term 'cumulative' is not, I thinli, very correctly appUed hère; where 
one thing is cumulative on another, whether it be remedy, penalty, or power, 
we are speaking commonly of two things which are at least consistent and 
might, without Incongruity, be applied at the same time, attachment and suni- 
mary proceeding, fine and imprlsonment, action for breach of covenant and 
ejectment for forfeiture. Two ways of dolng the same thing where one or two 
can in fact be used may make a case of élection, but they are hardly cumula- 
tive." 

The learned judge in that case clearly draws the distinction between 
where one thing is cumulative on another and where there are two ways 
of doing the same thing, where only one of them in fact can be used. 

Section 33 is a part of an aet which is supplemental to the Interstate 
commerce aet, and was passed several years after the main body of the 
aet which contained sections 9 and 13 was adopted. This section being 
intended to supplément the interstate commerce aet, and containing as 
it does a plain proviso that the writ of mandamus shall be cumulative, 
clearly indicates that it was the intention of Congress that the remedy 
granted in section 13 should be treated as being consistent with the 
remedy granted by section 33, and that it could, without incongruity, 
be applied at the same time. That this was the purpose of Congress is 
evidenced by the fact that, in every instance where the remedy provid- 
ed was intended to be exclusive, such intention was made clear and ex- 
plicit by adding a proviso to that effect as is shown by the proviso con- 
tained in section 9. While two remédies are afforded shippers in sec- 
tion 9, it is expressly provided therein "that such person or persons 
shall not hâve the right to pursue both of said remédies, and must in 
each case elect which of the two methods of procédure therein provided 
for he or they shall adopt." Thus Congress clearly provided that while 
two remédies were given by section 9 they should not be treated as 
cumulative, and, in order that there might be no doubt as to the proper 
construction to be placed upon that section, it was clearly provided 
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that one seeking to avail himself of such remédies should be required 
to elect, and that the adoption of one excluded the other. However, 
there is another reason why one who has proceeded under section 23 is 
not precluded from pursuing his remedy under section 13. The pro- 
viso of section 23 not only déclares the remedy by mandamus to be 
cumulative, but it also provides that the remedy by mandamus "shall 
not be held to exclude or interfère with any other remedy" provided 
by the act. This obviously means that one who proceeds by mandamus 
is not precluded from resorting to the other remédies afforded by the 
act. 

If Congress had intended that the remedy afïorded by section 23 was 
to be exclusive, it would hâve added a proviso similar to the one incor- 
porated as a part of section 9, and not having donc so it is manifest that 
it was the intention of Congress that the remedy provided by section 
23 was not to be treated as exclusive, and especially inasmuch as it is 
expressly provided that the remedy granted therein shall be cumulative, 
and shall not be held to exclude or to interfère with other remédies 
granted by the act. Any other construction of this proviso would be in 
direct conflict with the plain provisions of the law, and, in view of this 
provision, we are of opinion that the court below was without power 
to restrain the appellant from proceeding before the Interstate Com- 
merce Commission under the provisions of section 13, and that the 
court did not hâve jurisdiction of the subject-matter sought to be liti- 
gated in this proceeding. 

The decree of the Circuit Court authorizing the issuance of the in- 
junction herein is therefore reversed, and the cause is remanded to the 
iower court with directions to dismiss the bill fîled herein. 

Reversed. 
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(Circuit Court of Appeals, Flfth Circuit. March 31, 1908. On Behearing, 

Aprll 20, 1908.) 

No. 1,516. 

DBATH—CHrLDBBN— Action bt Parents— Measube of Damages. 

Code Ala. 1896, § 25, provides that a father, or, In certain cases, the 
mother, may sue for an Injury to a minor child, a member of the family. 
Section 26 déclares that, when the death of a mlnor is caused by the 
wrongful act of another, the father or mother or Personal représentative 
of the minor may sue and recover "such damages as the jury may as- 
sess," and section 2T provides that a personal représentative may main- 
taln an action and recover such damages as the jury may assess for the 
wrongful act of another, whereby the death of his testator or Intestate 
was caused, the proceeds of which are distributable under the statute of 
distributions, without UablUty for debts. Held, that In an action by a 
father for the wrongful death of his minor son, he was not llmlted to the 
recovery of compensatory damages only, but was entitled to recover such 
damages as the Jury might assess under ail the facts and circumstances 
lu the case, uninfluenced by passion, sympathy, or feellng. 

[E)d. Note.— For cases In point, see Cent Dig. vol. 15, Death, 5 123.] 

Newman, District Judge, dissenting. 
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In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

R. W. Wallcer and Jno. P. Tillman, for plaintiiï in error. 
Travis Williams, for défendant in error. 

Before McCORMICK, Circuit Judge, and NEWMAN and 
BURNS, District Judges. 

McCORMICK, Circuit Judge. This was a suit by Polk Drane, the 
défendant in error, to recover damages for the death of his minor son, 
Carleton Drane, who was alleged to hâve been employed by the de- 
fendant without the plaintifï's knowledge or consent. Each count of 
the complaint allèges that the minor was employed without the knowl- 
edge and consent of the father, and put to work in a dangerous place. 
There was a judgment in favor of the plaintiiï. The plaintiff in error 
assigns as errors the action of the trial court in overruling demurrers 
to the complaint, in sustaining demurrers to pleas interposed by the 
défendant, in declining to give the affirmative charge requested by the 
défendant, and in giving certain instructions to the jury, to which ex- 
ceptions were reserved by the défendant. 

The demurrers to the complaint were properly overruled. If the 
trial court erred in his action on the demurrers to any of the pleas 
(which we do not affirm), we are satisfied from our view of the whole 
case that it was an error without injury, as the pleas stricken were not 
supported by any proof, and the record affirmatively shows that ail 
of the évidence that could hâve been oflfered or did exist was admitted 
under the gênerai issue. On the issue as to whether the minor was a 
member of the plaintifï's family up to the time the injuries were re- 
ceived, the jury were properly instructed, and the proof on this issue 
was sufficient to sustain their verdict. The trial court did not err in 
declining to give the affirmative charge requested by the défendant. 
Whether it erred in giving certain instructions to the jury touching 
the measure of damages, to which exceptions were reserved by the 
défendant, is a question which bas received studious considération, 
and calls for ampler treatment. 

The statutes of Alabama provide : 

"A father, or (in certain cases) ttie motlier, may sue for an Injury to a minor 
child, a member of the family." Section 25, Code 1896. "When the death of 
a minor chlld le caused by the wrongfnl act, or omission, or négligence of any 
person or persons, or corporation, bis or their serrants or agents, the father, 
or the mother, In the cases mentioned In the preceding section, or the Personal 
représentative of such minor, may sue and recover such damages as the jury 
may assess ; but a suit by the father or mother in such case Is a bar to a suit 
by the personal représentative." Section 26. "A Personal représentative 
may malntaln an action, and recover such damages as the jury may assess for 
the wrongful act, omission, or négligence of any person or persons, or cor- 
poration, his or their servants or agents, whereby the death of his testator or 
intestate was caused. If the testator or intestate could bave malntalned an 
actiofi for such wrongful act, omission, or négligence, if It had not caused 
fleath; ♦ • * and the damages recovered are not subject to the payment 
of the debts or Uabllltles of the testator or Intestate, but must be dlstrlbuted 
aeeording to the statute of distribution." Section 27, Ck)de 1896 
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The Législature of Alabama passed an act "to prevent homicides," 
approved February 21, 1860, which provided: 

"That, when the death of a person Is unlawfuUy caused by another, the 
Personal représentative of the deceased may malntain an action against the 
latter at any tlme withln two years thereafter, and may recover such sum 
as the jury deem Just, and the amount so recovered shall be dlstrlbuted 
aa the Personal property of an Intestate is now dlstrlbuted, and shall net 
be subject to the payment of the debts of the deceased." Laws 1859-60, 
p. 42. 

The author of the Revised Code, made some years after the passage 
of this act, overlooked it, and omitted to embrace it in his revision, 
and retained several sections of the previous law which the omitted 
statute has repealed. To remedy this oversight, and to restore the 
statute, "the Législature, at the session of 1871-2, re-enacted the stat- 
ute 'to prevent homicides,' with the same title, and, in ail material re- 
spects, in language identical with that employed in the act of February 
21, 1860." Laws 1871-72, p. 83 ; Railroad v. Shearer, 58 Ala. 678. 
Immediately after the re-enactment on February 5, 1872, of the act 
"To prevent homicides," the Législature provided by statute that, 
"When the death of any minor child is caused by the wrongful act or 
omission of any oiïicer or agent of an incorporated company, or private 
association of persons, the father of such child, or if the father be not 
living, the mother, may maintain an action against such corporation 
or private association of persons, for such wrongful act or omission, 
and may recover such damages as the jury may assess." This act, for 
reasons given in the opinion of the court, was held to be unconstitu- 
tional in the case of Smith v. Railroad, 75 Ala. 449. Soon thereafter 
the Législature passed the act, the provisions of which are now em- 
braced in section 26, above set out. The act "To prevent homicides" 
applied as well to infants as adults, but it did not, as construed by the 
courts, create any right of action in the father or mother, and, as soon 
as this became sufficiently known, the law now in force was passed 
(Acts 1884-5, p. 99), the sole purpose and effect of which was to ex- 
tend the right of action already lodged in thé personal représentative 
to the father, and, in certain contingencies, to the mother. And while 
there is no express limitation in this statute to cases in which recovery 
might hâve been had by the party injured, had not death ensued, the 
décisions in Alabama measure the father's recovery under this section 
of the Code by a considération of what the child's right would hâve 
been had he survived, at least to the extent of confining the former to 
cases in which the latter might hâve recovered, though not extending 
it to ail such cases. The only efïect which section 26 of the Code had 
is to give the father, and, in the contingencies named in section 25, 
the mother, or the personal représentative, of a minor whose death 
has been caused by wrong and négligence, the right to recover dam- 
ages, and to confine the personal representative's right to cases where 
neither the father nor mother has instituted suit. The parent cannot 
sue at ail on a cause of action arising under the employer's liability 
act. Sections 1749-51, Code 1896; McNamara v. Logan, 100 Ala. 
187, 14 South. 175, 
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The group of statutory enactments in Alabama, to which we hâve 
referred, are ail, to some degree, in dérogation of the common law. 
The habit of thought in the professional légal mind, both on the bench 
and at the bar, receives its trend from the classic, and almost sacred, 
rules and canons of the common law. The opening words of the trial 
judge's charge to the jury, "At common law in England and in this 
country no action can lay at ail for the death of a human being," con- 
stitute a "proof-text" or a known or admitted major premise in most 
judicial and professional reasoning on this subject, and the reason 
which he gives also stamps its complexion on such discussions. He 
says, "The idea was that the injury was merged in the felony." 
Touching the terms of one of thèse statutes, we find in an early case 
( 1883) this language : 

"The statute Is highly pénal In its terms, and must be construed as a pénal 
statute." 75 Ala. 449. 

In a later case (1898), this language occurs : 

"But while the damages recoverable are undoubtedly, under our former 
rullDgs, punitive in their nature, and not compensatory, they are not, In a 
strict sensé, a penalty, nor Is the action pénal, or quasl-crimlnal, wlthin the 
meaning of the constltutlonal provisions as above construed. The statute Is 
remédiai, and not pénal, and was designed as well to give a rlght of action 
where none existed before, as to 'prevent homicides,' and the action glven 
is purely civil in its nature for the redress of prlvate, and not public wrongs." 
So. Ey. Co. v. Bush, 122 Ala. 489, 26 South. 168. 

The cases arising in Alabama on or under thèse statutes are nu- 
merous. We note in the margin those which we hâve examined and 
considered.^ 

The very able and distinguished counsel for the plaintifï in error 
urges in his printed brief, as he did in his oral argument, that the rul- 
ing of the trial court on the question we are now considering is di- 
rectly opposèd to the décision in the case of Williams v. S. & N. A. 
R. R. Co., 91 Ala. 635, 9 South. 77. He insisted with confidence be- 
fore us in his oral argument, as he also does in his brief, that "In 
that case the court expressly limited the recoverable damages to com- 
pensation to the father for the loss of the minor's services." And 
the counsel for the défendant in error in his brief concèdes that the 

1 Nashville C. & St. L. Ry. Co. v. Hlll, 146 Ala. 240, 40 South. 612; Bube 
V. Br. L. & P. Co., 140 Ala. 276, 37 South. 285, 103 Am. St. Bep. 33 ; So. Ry. 
Co. V. Bush, 122 Ala. 489, 26 South. 168; L. & N. R. R. Co. v. Orr, 121 Ala. 
489, 26 South. 35; Ala. G. S. R. R, Co. v. Burgess, 116 Ala. 509, 22 South. 
913; Buckalevr, Adm'r, v. Tenn. C. I. & R. R. Co., 112 Ala. 146, 28 South. 606; 
U & N. R. R. Co. V. Markee, 103 Ala. 160, 15 South. 511, 49 Am. St. Rep. 21 ; 
Ala. G. S. R. R. Co. v. Dobbs, 101 Ala. 219, 12 South. 770 ; Tenn. O. I. & R. R, 
Co. V. Hemdon, Adm'r, 100 Ala. 451, 14 South. 287; McNamara et al. v. Lo- 
gan, 100 Ala. 187, 14 South. 175; Kansas City, M. & B. R. R. Co. t. Sanders, 
98 Ala. 293, 13 South. 57 ; Richmond & D. R. R. Co. v. Preeman, 97 Ala. 289, 
11 South. 800; Williams v. S. & N. A. R. R, Co., 91 Ala. 635, 9 South. 77; 
Ij. & N. R. R. Co. V. Orr, 91 Ala. 548. 8 South. 360 ; Lovell v. De Bardelaben C. 
& I. Co., 90 Ala. 13, 7 South. 756 ; Stewart v. L. & N. R. R. Co., 83 Ala. 493, 
4 South. 373 ; Smith v. L. & N. R. R> Co., 75 Ala. 449 ; S. & N. A. R. R. Co. v. 
Sullivan. Adm'r, 59 Ala. 272; Savannah & M. R. R. Co. v. Shearer, Adm'x, 
58 Ala. 072. 
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case of Williams seems to assert a différent doctrine from that for 
which the défendant in error hère contends. With much diifidence 
we feel constrained to announce our belief tliat the authority of the 
case of Williams does not go to the extent claimed. And to show and 
support our view, we will summarize more largely than is usual with 
us the report of that case. We begin with the syllabus, which, in 
substance and almost literally, is as follows : 

"1. Under the statute deflnlng the Ilablllty of the master (or employer) for 
injuries to the servant (or employé) while in the service, the rlght of action 
for Injuries whleh resuit in death is given only to the Personal représenta- 
tive of the décèdent, but a right of action Is given to the father by another 
statute, when the death of his minor child is caused by the wrongful act, omis- 
sion, or négligence of any person or corporation. 

"2. Contrlbutory négligence on the part of the person injured, while em- 
ployed as a brakeman on a raiiroad, is a défense to an action for damages, 
unless the évidence further shows that, after his péril was discovered, or 
ought to hâve been discovered, the injury mlght hâve been avolded by the 
exercise of due care and diligence on the part of the engineer. 

"3. When the father sues to recover damages for the death of his minor 
son, who was Itilled while in the employment of the défendant raiiroad com- 
pany as a brakeman, without his consent, the contrlbutory négligence of the 
minor is no défense to the action, though it mlght be available as a défense 
to an action by the minor himself, If death had not ensued from the injuries; 
but, if the father consented, expressly or by implication, to the employment 
of the minor in the service, the contrlbutory négligence of the minor is Im- 
puted to the father, and defeats his rlght of action. 

"4. The use of 'kleking-switches,' or 'running-switches,' In detaching and 
propelling cars, cannot be said to constitute négligence, as 'they seem to be 
in gênerai use by well-regulated rallroads,' but there may be négligence in 
connection with their use, by failing to instruct a young and Inexperienced 
brakeman as to the attendant danger. 

"5. The damages recoverable by the father, in a statutory action for In- 
juries resulting In the death of his minor son, are compensatory only, and 
not punitive." 

The following language, quoted by counsel, appears in the opinion r 

"At common law the father could sue for and reoover damages for an in- 
jury not resulting in death wrongfuUy done to his minor son. The damage* 
were to compensate him for the loss of services. If death resulted, the ac- 
tion was not malntainable. The statute (Alabama) confers the rlght of action 
on the father, although death may hâve resulted. * • • Wg hold that, 
under section 2588 of the CJode (1886), the father may recover in ail cases 
where at common law he mlght bave recovered if the injury had not resulted 
in death, and the purpose of this statute was to give the father the right of 
action, although death resulted from the Injury." 

The following also appears : 

"The second, third, fourth, and flfth counts of the complalnt do not néga- 
tive that the employment was with the father's consent; and thèse counts 
are evidently fouiided upon the supposed Ilablllty of the défendant under the 
employer's act. Sections 2590, 2591,. Code of 1886; sections 1749-1751, Code of 
1896. The father caimot maintain an action to recover under the employer's 
act (clting authority). As he cannot recover on thèse counts, under any state 
of évidence, there was no error in giving the gênerai charge In favor of th© 
défendant, of which plalntlfif can complain, so far as it denled his recovery on 
thèse counts. • » * The correctness of this charge Involves the Inquiry 
whether any count of the complalnt, if sustalned by proof, entitled plalntifC 
to recover ; and if so, was there any évidence before the jury, which tended 
to sustain such count of the complalnt. 
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"Code, i 2588 (1886) (26, 1896) provides as follows: 'When the death of a 
minor child Is caused by the wrongful act, or omission, or négligence of any 
person, or persons, or corporation, his or their servants, or agents, th» father 
may sue, and recover such damages ae the jury may assess.' " 

Then follows more than two full pages, constituting the body of the 
opinion, of a discussion bearing upon the question of parties and the 
application of the doctrine of contributory négligence, concluding with 
this paragraph : 

"The flrst and last counts of the complalnt aver that the décèdent was a 
minor son of the plaintlff ; that he was wrongfuUy employed by the défend- 
ant to perform the duties of a brakeman, vrlthout the knowledge and consent 
of plaintlff, and that whlle attempting to obey the orders of hls superlor in 
the performance of hls duties as brakeman, he was Injured and kllled by the 
wrong and négligence of the defendant's agents or servants. Thèse two 
counts show a good cause of action, and there was évidence tendlng to sus- 
taln the averments of thèse two counts. It was error to glve the gênerai 
charge for the défendant." 

The only language of the court bearing expressly on the measure of 
damages is contained in the last three Unes of the opinion, as a separate 
paragraph, viz. : 

"The damages recoverable by the father are compensatory, and not puni- 
tive. L. & N. R. R. Co. V. Orr, 91 Ala. &48, 8 South. 363, and authorities 

cited." 

We will now notice the Orr Case. This was an action brought by 
Horace Orr, administrator of the estate of Henry Griffin, deceased, to 
recover damages for the wrongful and négligent acts of the défendant 
and its servants, which, as alleged, caused the death of Griffin whilc 
in the defendant's service as a brakeman. We quote from the opinion 
in that case : 

"In this State, the statute provides that, In certain cases, the master or 
employer 'is liable to answer In damages' to the servant or employé. Code, 
I 2591 (1886). The record présents the direct question, as to what is the 
measure of damages under the statute, where death results." 

After a libéral discussion of the English common-law rules and the 
évolution of the new doctrines and référence to authorities, the opin- 
ion proceeds : 

"Thèse prinelples furnlsh a correct exposition of our statute; and conse- 
quently we déclare, under the provision of section 2591 of the Code, neither 
exemplary nor vindlctive damages are recoverabla The purpose of this stat- 
ute is entirely difiCerent from that Intended by the act of February 5, 1872 
(Laws 1871-72, p. 83), the object of which was to 'prevent homicide.' " 

The deceased, at the time he was killed, was 35 years of âge. The 
suit was brought under the employer's act. And, in the décision and 
opinion of the court, no référence to the damage which a parent might 
recover for the death of a minor child, a member of the family, was 
made or would hâve been pertinent. 

The distinguished counsel for the plaintifï in error calls our attention 
to language taken from the opinion of the court in the case of Nash- 
ville, etc., Ry. Co. v. Hill, 146 Ala. 240, 40 South. 612, viz. : 

"The gravamen of the eighth count is 'the alleged wrong of the défendant 
in putting the plaintifT's minor son to work at a dangerous place upon a dan- 
IflOF.— 50 
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gerous work wlthout her consent.' The coiint avers that In conséquence of 
such wrong her son was kllled, and the plaintiflf (thereby) lost hls service dur- 
Ing his mlnoi-ity, and plaintlff was damaged by reason of sald Injury. Thi» 
damage was the deprivation of his service and wages until he attained his 
majority." 

The complaint originally contained seven counts, and count 8 was 
added by amendment. The suit was brought within a year from the 
happening of the accident, but count 8 was not filed until more than 
a year thereafter. The défendant pleaded the statutes of limitations 
of one year, upon which issue was joined. We quote from the opinion : 

"The comparison of count 1 with count 8 shows that the subject-matter of 
the latter was within the lis pendens of the original suit, and henee sald 
count introduced by amendment is saved from the ban of the statute of limi- 
tations by the doctrine of relation back to the commencement of the suit." 

The language, "this damage was a deprivation of his service and 
wages until he attained his majority," has relation logically to the aver- 
nient in the count "that, in conséquence of such wrong, her son was 
killed, and the plaintiff (thereby) lost his service during his minority, 
and plaintifiF was damaged by reason of said injury." She could not 
recover more than she claimed. 

The only questions before the court in the Hill Case, were, first, 
whether the cause was removable to the fédéral court; second, the 
question of limitations ; and, third, whether the amendment changed 
the form of action. The counsel in his printed brief says : 

"This court itself has ,expressly decided in the case of McGehee v. McOai-- 
ley, 91 Fed. 462, 83 C. C. A. 629, that in a suit under section 26 of the Alabama 
Oode the damages recoverable are compensatory, and not punitive, follovring 
the décision in Williams v. Rallroad Ck)., supra. The resuit In the McCarley 
Case was changed on rehearing (McGehee v. McCarley, 103 Fed. 55, 44 C. C. 
A. 252), but that change was not due to any change in the opinion of the court 
as to the construction of section 26 of the Code, but to the diseovery by the 
court that the suit was brought, not under section 26, but under section 27 
of the Code." 

We reply to this suggestion of counsel by quoting in fuU ail that 
this court said on the subject in the case of McGehee v. McCarley : 
On first hearing : 

"We flnd nothlng In the statute law of Alabama whIch would require a 
departure from the doctrine announced in Raiiway Oo. v. Prentlce, 147 U. S. 
101, 13 Sup. et. 261, 37 L. Ed. 97. On the contrary, we flnd that the Suprême 
Court of Alabama, in construing the very statute under whlch this action 
was brought (Code Ala. 1886, § 2588), said that the damages recoverable un^ 
der that statute are compensatory, and not punitive. Williams v. Rallroad 
Oo., 91 Ala. 685, 9 South. 77." McGehee v. McCarley, 91 Fed. 465, 33 C C. 
A. 629. 

On rehearing: 

"This cause was fuUy stated when It was first passed upon by this court. 
See 91 Fed. 462, 38 C. C. A. 629. An application for rehearing havlng been 
made by the défendant In error, and, the same havlng been granted, the cause 
has been fuUy reargued, and the court has agaln carefully consldered it. The 
single error heretofore found by this court in the cause was that the trial 
court refused to charge the jury that only compensatory, and not punitive, 
damages were recoverable in the cause. On the flrst hearing of this cause the 
argument and the brlefs treated very imperfectly, and in an unlntentionally 
mlsléading manner, the matter of the statute law upon whlch this cause was 



SliOSS-SHEFFIELD STEBL * IBON 00. V. DBANB. 787 

based. Assisted by the argument and brlefs on the rehearing, the court bas 
carefully re-examined the point upon which It ordered this cause to be re- 
manded, and bas concluded that the statute law of AJabama permlts a Per- 
sonal représentative to recover punitive damages In such a cause as the one 
at bar, and that therefore It is not vvltbin the doctrine of Railway Co. v. 
Prentlce, 147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97. The court bas also 
re-examined the other questions Involved In this cause, and flnds no error In 
the cause. It is therefore ordered that the former order of this court, re- 
versing the judgment of the lower court and remanding this cause for a new 
trial, be, and the same is hereby, annuUed and set aside. It is furtber or- 
dered that the judgment of the lower court be, and the same is hereby, 
afflrmed." 103 Fed. 55, 44 C. C. A. 252. 

Does our décision sustain the contention of the plaintifF in error? 
Does it not, to the contrary, support the contention of the défendant 
in error ? We think that it at least does show the danger of mistaking 
some inadvertent language in an opinion for the authority of the case. 

It would unduly extend this opinion to notice ever so briefly ail of 
the numerous cases in the Alabama Reports which relate to the adop- 
tion, development, and application, in that state, of the doctrines of 
Lord CampbeU's Act; but one who will examine the cases cited in 
the margin will be able to discover sufïîcient grounds to conclude, as 
we do, that the trial judge did not err in that part of his charge to the 
jury, wherein he said to them: 

"The section of the Code, under which the plaintifE bas brought tbla suit, 
says that the plaintiff shall recover 'such damages as the jury may assess,' 
and in that sensé, by the letter of the statute under which this suit is fram- 
ed, the assessment of damages is left to the jury, but it is left to the jury 
under the control of the law, and under the control of the court, and an ex- 
cessive verdict produced by appeals to passion, or to préjudice, or to sympathy 
would of necessity hâve to be set aside or reduced by the court. I do not say 
to you in this case that the amount of damages should be Umited to the 
amount of wages or eamlngs that this lad might bave made from the time 
of the accident to the time he reached his majority. I do not say to you that 
there Is such a llmlt The plaintiff can recover 'such damages a» the jury 
may assess,' and you should hâve regard to ail the facts and clrcumstances 
of the case which bave been so well discussed by counsel, not being Influenced 
by any appeal to passion, sympathy, or feeling. We sit hère to décide the 
case, ail of us, according to the proper rules of justice between the parties." 

It foUows that the judgment of the Circuit Court should be affirmed. 
And it is so ordered. 

NEWMAN, District Judge (dissenting). I am unable to agrée 
with the majority of the court in the conclusion reached in this case. 
In my judgment, the statutes of Alabama as construed by the Su- 
prême Court of that state, allow only compensatory damages in cases 
of this character; that is, the loss to the parent of the minor's services 
during minority. Under the law of Alabama, as I understand it, when 
a minor child is employed without the knowledge or consent of the 
parent in a dangerous service, and is injured in such service, and dies 
from the injuries, the father, and the mother in certain contingencies, 
may sue and recover against the employer ; the measure of damages be- 
ing the value of the child's services during minority; that is, the 
parent's pecuniary loss. In such cases the contributory négligence of 
the deceased is not a défense. In another class of cases, when a mi- 
nor child is killed in the service of another, the right of action which he 
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would hâve had if he had been injured and had not died în case of 
death survives to the personal représentative or to the father, or, 
under certain circumstances, to the mother, and in thèse cases the dé- 
fense of contributory négligence may be interposed. 

The plaintiff, the father in this case, elected the former cause of ac- 
tion. The pleas of contributory négligence filed by the défendant 
company were stricken because it was this character of action, and 
the case was tried on that theory, as the whole record, including the 
instructions by the court to the jury, shows. There was no évidence in 
the case as to the value of the services of the deceased. His âge was 
proven, which of course would give the length of time that would 
elapse until he attained his majority, but this was ail. The court in- 
structed the jury that the plaintiff, the father, was entitled to recover 
such damages "as tlie jury might assess." The court was careful to 
tell the jury while stating that the suit provided for such damages as 
they might assess, that the amount they should find ought to be found 
as their "calm and deliberate judgment," and under the control of the 
law, and that they should not be moved to find an undue amount by 
préjudice or sympathy. Ail this, however, simply left the jury to 
find such amount as in their judgment might be fair and reasonable for 
the killing of the father's minor child. I think the jury should hâve 
been restricted to the value of the child's service to the parent during 
minority. As to what this would hâve been, as has been stated, there 
was no évidence. 

In my judgment this question is settled by the construction placed 
by the Suprême Court of Alabama on the Alabama statutes. The 
most important case on that subject is the case of Williams v. Railroad 
Co., 91 Ala. 635, 9 South. 77. A brief extract from the conclusion of 
the opinion in that case will show what was determined as to the 
question hère involved : 

"The first and last counts of the complalnt aver that décèdent was a minor 
son of plaintiff; that he was wrongfully employed by the défendant to per- 
forai the duties of a brakeman wlthout the knowledge and consent of the 
plaintiff, and whlle attempting to obey the orderg of his superior, in the per- 
formance of his duties as tirakeman, was injured and killed by the wrong and 
négligence of the defendant's agents and servants. Thèse two counts show 
a good cause of action, ard there was évidence tendlng to sustaln the aver- 
ments of thèse two counts. It was error to give the gênerai charge for the 
défendant. The damages recoverable by the father are compensatory and not 
punitive." Clting Railroad Co. v. Orr, 91 Ala. 548, 8 South. 363, and cases 
there clted. 

The rule announced in this case, so far as my examination shows, 
has never been changed by the Suprême Court of Alabama. On the 
contrary, in the last case on this subject to which attention has been 
called, or which I hâve been able to find (Railway Co. v. Hill, 146 Ala. 
240, 40 South. 612), the same view of the measure of damages is an- 
nounced, as will be seen by an extract from the opinion, in the follow- 
ing language : 

"The gravamen of the eighth count Is 'the alleged wrong of the défendant 
in putting the plaintlff's minor son to work at a dangerous place upon a 
dangerous work wlthout her consent.' Marbury Lumber Oo. v. Westbrook, 
121 Ala. 179, 25 South. 914. The count avers that in conséquence of such 
wrong her son was killed, and plaintiff (thereby) lost his services during his 
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mhiorlty, and plalntlff was damaged by reason of sald Injury. This damage 
was the deprivatlon of his service and wages untll he attained hls majorlty ; 
tho father beiug dead, and the son not havlng been emanclpated." 

But thèse statutes of Alabama hâve been construed by this court. 
In McGehee v. McCarley, 91 Fed. 462-465, 33 C. C. A. 639, in the 
opinion of the court, this language is used : 

"But the majorlty of this court flnds materlal error in this cause resultlng 
from the failure of the trial court to charge the Jury, as the défendants be- 
low requested, that only compensatory, and not punitive, damages were re- 
coverable in the case. It Is plain to us that under the doctrine of Railway 
Co. V. Prentlce, 147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97, no punitive dam- 
ages could be recovered in this case. It is not claimed that the corporation 
ever authorized or ratifled the alleged négligence or assault. WhUe the cor- 
poration may be compelled to make compensation for the tortlous act of its 
servant committed in the scope of hls employment, even if the act be willful 
and wanton, yet, if the corporation be Itself Innocent, It cannot be punished 
by the Inflictlon of vtndlctive damages. See Circuit Court of Appeals, Sevcnth 
Circuit, in Railway Co. v. Russ, 6 C. C. A. 597, 57 Fed. 822. We flnd nothlng 
in the statute of Alabama whlch would require a departure îrasa the doctrine 
announced In Railway Co. v. Prentlce, supra. On the contrary, we flnd that 
the Suprême Court of Alabama, In construlng the very statute under whlch 
this action was brought (Code Ala. 1886, § 2588), said that the damages re- 
coverable under that statute are compensatory and not punitive. Williams 
V. Rallroad Co., 91 Ala. 635, 9 South. 77. We are clear that the judgment 
must be reversed because of the error above stated." 

There was a rehearing in this case and the judgment of the court 
was changed, and instead of being reversed it was affirmed, but up- 
on the ground it seems that the suit was found to hâve been brought 
under section 27 of the Code of Alabama of 1896, and not under sec- 
tion 26, as was assumed when it was first decided. To this last déci- 
sion Judge Pardee filed a dissenting opinion. McGehee v. McCarley. 
103 Fed. 55, 44 C. C. A. 252. 

The case now before the court, it is conceded, is proceeding under 
section 36. Judge McCORMICK, however, evidently entertained and 
acted upon the same view in both décisions in the case of McGehee 
V. McCarley which he has expressed in this case. 

I think the distinction I hâve drawn, which seems to me to be sup- 
ported by the statutes and décisions in Alabama, is right, and is found- 
ed not only in reason, but in justice. If the parent elects to sue in 
right of the survivorship of the minor child's cause of action, and 
brings a suit against which any contributory négligence of the deceas- 
ed may be set up as a défense (if the child has attained such âge as that 
contributory négligence can be pleaded), then the parent would be enti- 
titled to, and ought to recover, if liability is shown, a substantial verdict, 
how to be measured under the law of Alabama it is unnecessary to say, 
but certainly going beyond any mère value of minority service. If, how- 
ever, the parent wishes to avoid any défense which the employer might 
properly set up against the deceased, and chooses to sue in his or her 
own right as parent, for the child's death, it seems to me that the re- 
covery in justice should be restricted to the parent's pecuniary loss; 
that is, the value of the child's services during minority. In my judg- 
ment this is not only fair and right, but it is the law of Alabama de- 
ducible from its statutes and décisions. Certainly a statute undertak- 
ing to give any greater right should do so clearly and distinctly. 
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I think the décision of the Circuit Court should be reversed, and 
the case remanded and a new trial had, in which the law of damage 
could be stated to the jury in aocordance with what has been herein 
said. 

On Pétition of Plaintifï in Error for Rehearing. 

FER CURIAM. The judges who concurred in the décision of this 
case are satisfied with the views expresscd in the opinion of the court, 
and see no reason in the pétition for rehearing sufficient to induce 
them to grant the same ; and the appHcation therefor is denied. 

NOTE. — The followlng Is the charge to the Jxiry : 

SHBLBY, Circuit Jurlfe (chargiiig the Jury orally). At common law In Eng- 
land and in thls countiy no action lies for the death of a human being. 
ïhe Idea was that the injury was merged In the felony, and under that «ys- 
tem, although a man could brlng a suit In the event he was personally In- 
jured and not kîUed, If It killed him no one at ail could sue. But a long 
tlme ago an act was passed in England, called "Lord Campbell's Act," whlcb 
authorized a suit to be brought in the event of death from the wrongful or 
négligent act of another, and that act has been substantlally adopted In ail 
or nearly ail the states of the Union, so that the law now Is by statute that, 
whereyer death is produced by the wrongful or négligent act of another, an 
action accrues to some one. We bave in Alabama statutes of that klnd. We 
bave acts whlch xwrmlt a suit to be brought by the admlnistrator of a person 
who Is negligently or wrongfully killed, and then we hâve a law, whlch Is 
section 26 of the présent C!ode of Alabama (Code 1896), whlch provides that 
the father, If Uvlng, or the mother. If the father is dead, may brlng an ac- 
tion for the wrongful or négligent kllUng of a mlnor chlld who Is a member 
of the father's famlly. It Is under that section of the Code that thls suit 
la brought. 

The plalntlff allèges that his son, who was a mlnor, was killed by the 
wrongful act or the négligent act of the defendant's agents or servants. The 
wrongful and négligent acts charged are descrlbed In the déclaration and hâve 
been detailed In the évidence. The plalntifC also allèges, as It was necessary 
for hIm to allège under the section of the Code under whlch this action i*s 
brought, that his son who was killed was a member of hls famlly. The de- 
fendant files a plea of not guilty, whlch Is In effect a déniai of ail of the 
wrongs alleged In the coniplalnt. It also pleads speclally that the son who 
was killed was not a member of the plalntlfTs famlly at the tlme he was 
killed. Now, the issues Jolned upon thèse pleas Involve the questions which 
are submitted to the Jury. The burden of proof In the flrst Instance, Is upon 
the plalntlfC } that Is, the plalntlff must prove In thls case the allégations of 
hls complaint. If proved by a prépondérance of the évidence and to the sat- 
isfaction of the Jury, the plalntlff then becomes entltled to a verdict. On 
the fallure of such proof by the plalntlff, the défendant Is entltled to a ver- 
dict In thls case, as In every case, or In nearly eveiy case, that Is lltlgated 
and trled, there are many facts whlch are practlcally conceded, and but few 
points that are eamestly contested. Now, there is no controversy hère about 
the proposition that the plalntlff In thls case Is the father of the young man 
who was killed. There Is no controversy about hls employment. and about 
the fact that he was killed. There Is no controversy about the fact that he 
was killed while In the employment of the défendant. The ehlef controversy 
In the case Is over the question as to whether or not at the time he was 
killed he was a member of the plalntiff's family. That he was his son there 
Is no dispute ; but the question is submitted to the Jury, as a question of fact 
In thls case, whether or not he was a member of the plalntiff's family at the 
tlme of the accident. At the beginning of the évidence on thls question thls 
young man was residlng at the house of his father, and at that tlme there 
could be no question about the fact that he would then be a member of the 
famlly wlthln the statute. The défendant contends that subséquent occur- 
rences before the killlng amounted to an émancipation of the lad, and caused 
hIm to cease to be a member of the famlly of his father. It Is argued befor» 
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yoti on that Une that the father no longer had any Interest In him, dld not 
seek to collect his wages, did not make any Inquiry as to where he was, and 
that there was a long absence not accounted for in any way from the patemal 
roof. The plalntiff, on the other hand, says that the évidence shows that 
there was some controversy or dispute between the lad and his parents In 
référence to his attention to a young woman who lived near by, and that 
that controversy led to the lad's going temporarlly away from home, and 
his father consented to his absence for fear that his return might lead to a 
marriage between the boy and the young woman. It is contended on the 
part of the défendant that the absence was intended, so far as thô j^oof 
shows, to be permanent, and that the boy was no longer a part of the famlly, 
and that the family relations were permanently and forever severed. The 
plaintifC saye that the absence was merely temporary, that It wa(i mère 
prudence and care on the liart of his parents to permit him to «tay away 
without any inquiry for some tlme, and that the dlsruption of the famlly re- 
lation was not of the character to cause him to cease to be a member of the 
t'amily. If there was an abandonment of the relation of parent and chlld, 
intended to be permanent, or intended to be absolute for the time, though llm- 
ited, the jury mlght be Justifled in concludlng that the lad was not at the 
time a member of, the family; but If the absence was only temporary, and 
was permitted by the father, and not a case of permanent estrangement, but 
simply in view of the father's Idea as to what etfect mlght be produced by th« 
son's présence near the glrl whom he dld not wlsh him to marry. If the ab- 
sence was only of that klnd, and permitted for that reason, the Jury, I thlnk, 
w'ould not be justifled in holding that he ceased to be a member of the famlly. 
That question Is left for the Jury to détermine, whether In the llght of the 
tacts he remalned a member of the family. Tou should look at it lu the 
light of your expérience, at every fact from the time of the controvemy, 
about his attentions to the girl until the lad was returned home a corpee. 
If In your view, in the light of this évidence and the inferences you draw 
legitimately from it, the lad remalned a member of the family, then tliat 
défense fails; but If you find from the évidence, or draw the Inference, that 
the family relations were severed, and that under the circinnstances he was 
no longer a member of the famlly, the défense would be good, beeause It Is 
incumbent on the plaintlfl; to show that this lad was a member of the plaln- 
tiff's family at the tlme the accident occurred. You wlll brlng yonr common 
knowledge and expérience to bear upon questions of that kind, and I submlt 
this one to the jury, believing that they are better able to deal with It than 
lawyers at the bar or the judge on the bench. 

I think that I might say to you that a temporary absence with the Inten- 
tion of returnlng to the famlly roof would not prevent the lad from rcmaln- 
ing a member of his father's family. I thlnk I might say to you that the 
father mlght permit, without dissolving the famlly relation, an absence of 
this kind, if he did not Intend the permanent estrangement and dlslodgement 
from the home, and the lad yet remain a member of the famlly. It Is a 
question of Intention uiwn the part of the parent and upon the part of the 
chlld, to be deduced from the actions and drcumstances that surround the 
oase. 

One of the averments in several of the counts of the déclaration Is that 
tUe lad came to his death by the wrongful and négligent act of the de- 
fendant. Proof is ofCered on the part of the plaintlff tendlng to show that 
there was a defect In a atep which was used In getting on the englne. Proof 
is oftered on the part of the défendant to show that the defect was not of 
such a character as would be négligence on the part of the défendant 'Zen 
will remember the conflict upon this subject. I vrill not go Into détails, be- 
eause they would enlarge the charge too much. It te the duty of the «nployer 
to provide a safe place for his employé to work, and to keep sound Imple- 
ments of labor, or to exercise, I wlll say, at least ordinary care in keeplng the 
Implements and machlnery whlch his employé Is to use in a reasonably safe 
condition. If the jury flnd from the évidence that the step which was used 
to get up or down from the engine was so détective as to make its use dan- 
gerous, they would be justifled in Inferrlng négligence on the part of the 
défendant from that defect. This and other averments of négligence and 
wrong that appear In the complaint must be proved, for the burden of proof 
Is upon the plalntUf, and the jury. In considerlng each of them, wlll conaider 
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ail the évidence In ascertainlng whether or not due proof Is made. If you^ 
Ond, under the Instructions whlch I hâve given you, that proof Is made of 
the averments of the déclaration, or of any count of the déclaration, to your 
satisfaction, including the averment that the lad viras a member of the fa- 
ther's famlly, then it would be your duty to flnd a verdict in favor of the 
plalntiff, and the question would then arlse as to the mode or rule by which 
you would estlmate the damages to which the plalntiff may be entitled. 

There are always In ca«es of this klnd two extrême views submitted to tbe 
jury by the parties. It is fortunate that neither the plaintifC nor the de- 
fendant Is allowed to establlsh the rule of damages, because either is incliued 
to go to an extrême. Invariably the plaintifC's tendency is to exaggerate the 
amount, and to clalm the utmost sum, and the defendant's tendency Is to 
make it as small as possible. New, the plalntiff, gentlemen, can clalm what 
he pleases in his déclaration. That Is no crlterionto go by. He might sue for 
a million dollars as well as one, and whatever he sues for is usually argued 
for. I think I should say on that question. If you get to it, that you should 
exercise a calm and dellberate judgment, not be Influenced by any appeals to 
sympathy, remarks about poverty, nor any remarks about the défendant be- 
Ing a corporation. Whatever sympathy we hâve, we are not justified in ex- 
erclsing it at the improper expense of others. The section of the Code under 
which the plalntiff has brought thls suit says that the plalntiff shall recover 
"such damages as the Jury may assess," and in that sensé, by the letter of 
the statute under which thls suit is framed, the assessment of damages is 
left to the jury ; but it Is left to the Jury under the control of the law, and 
under the control of the court, and an excessive verdict, produced by appeals 
to passion, or to préjudice, or to sympathy, would of necessity hâve to be set 
aside or reduced by the court. I do not say to you, in this case, that the 
amount of damages should be llmlted to the amovint of wages or eamings 
that thls lad might hâve made from the tlme of the accident to the time 
he reached hls majorlty. I do not say to you that there is such a llmlt. The 
plalntiff can recover "such damages as the Jury may assess," and you should 
hâve regard to ail the facts and circumstances of the case which hâve been so 
well discussed by counsel, not belng Influenced by any appeal to passion, sym- 
pathy, or feellng. We sit hère to décide the case, ail of us, according to the 
proper rules of Justice between the parties. If, under the Instructions I hâve 
glven you, you conclude the plalntiff Is entitled to recover the form of your 
verdict wlll be: "We, the Jury, flnd for the plalntiff, and assess hls dam- 
ages at $ ," tilling iip the blank. 

If you corne to the conclusion that the plalntiff Is not entitled to a ver- 
dict, but the défendant Is. then the form of your verdict would be: "We, the 
Jury, flnd for the défendant." 

That Is ail, I belleve, that I désire to say to you. 

The followlng Is section 26, Code Ala. 1896, belng section 2485, Clv. Code 
Ala. 1907, wlth the note of Code Oommlssloner Mayfleld appended thereto : 

"2485. (26) (2588) (2899). Sults for Injuries Causlng Death of Minor Chlld.— 
When the death of a minor chlld Is caused by the wrongful act, or omission, 
or négligence of any person or persons, or corporation, hls or their servants 
or agents, the father, or the mother, In cases mentioned In the precedlng sec- 
tion; or If the father and mother are both dead, or If they décline to brlng 
the action or fall to do so wlthin six months from the death of the minor, 
the Personal représentative of such minor may sue, and In any case shall 
recover such damages as the Jury may assess ; but a suit by any one of them 
for the wrongful death of the minor shall be a bar to another action, either 
under thls section or under the succeedlng section." 

"Note. — Genesis of Statute. Thls section flrst appeared as act approved 
February 28, 1872 (Acts 1871-72, p. 82), which was codifled In the Code of 
1876, and appears as section 2899, and a almllar statute was enacted Jan- 
uary 23, 1885 (Acts 1884-85, p. 99). The act as originally passed was never 
eonstrued by the Suprême Court. It was very greatly modlfled, when codi- 
fled as It appeared In section 2588 of the Code of 1886, and was brought for- 
ward as section 26 of the Code of 1896. It was evldently the Intention of the 
Législature to give the parents, the father and mother, respectively, In the 
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•«ases mentioned, a right of action for the wrongful death ot their Infanf 
In the same manner as the right of action was conferred upon the personal 
représentative under the homicide act, section 27 of the Code ot 1896, but to 
malie the action by the parent a bar to an action under the homicide act, «o 
as not to allow an action by both the parent and personal représentative for 
the same wrongful act causing death of Infant. There was evidently some 
confusion or lack of clearness as to the relation of thls section to the one fol- 
lowing. An action by the parent for the wrongful death of the infant would 
certalnly be a bar to an action by the personal représentative under section 
26. Would it also be a bar to an action by the personal représentative un- 
der section 27, or was the effect of the statute of January 23, 1885, or the 
act as codifled (section 26 of the Code of 1896), to take away the right of 
action under section 27 of the Code of 1896 for the wrongful death of Infant? 
There was also some confusion in the décisions of the court constnilng thèse 
two sections. Each statute provides that the damages recoverable shall be 
such 'as the jury may assess.' The cases, construlng section 27 hold that 
the damages are punitive, while the case of Williams v. S. & N. R. R. Ce, 
91 Ala. 635, 9 South. 77, construes section 26, holding that the damages are 
compensatory and not punitive. This would Imply that each statute created 
a différent cause of action, and therefore that two actions might be main- 
talned for the sane wrongful death — one under section 26, by the parent ot 
Personal représentative, and the other under section 27, by the personal rep- 
résentative. There Is further confusion for thls reason: That section 27 
provides that the damages, when recovered, are not subject to the payment 
of debts of the testator or intestate, but must be dlstrlbuted accordlng to 
the statute of distribution, whereas section 26 has no similar provision. In 
fact, it has no provision as to the status or disposition of the damages when 
recovered; that Is to say. If an action should be brought by the personal 
représentative under section 26, would the damages be distributed between 
the distributees of the decedent's estate, or would they be for the beneflt of 
the parent excluslvely? Another cause for confusion In the statute Itself is 
that it provides that an action by the parent Is a bar to a suit by the Per- 
sonal représentative, but it does not provide that a suit by the personal rep- 
résentative is a bar to one by the parent ; e. g., if the personal représentative 
ehould bring an action under section 26 of the Code, and recover judgment, 
would it bar an action by the parent under section 27? The section as now 
written was intended to make Its meaning certain, and not to change it. 
Amendment of complaint changing cause of action from section 25 or sec- 
tion 26 to section 27. 141 Ala. 325, 37 South. 431. Damages under section 
27 held punitive, while those under section 26 held compensatory. Damages 
under thls section should be the same ; the language of each as to damages 
being the same. In action by parent, contributory négligence of the parent 
raay be défense as to simple négligence. A. 6. S. R. R. Co. v. Burgess, 116 
Ala. 509, 22 South. 913. Damages recoverable "under thls section held to be 
pecuniary compensation to parent. Id. Policy of statute. Williams v. S. & 
N. R. Co., 91 Ala. 635. 9 South. 77; WInslow v. State, 92 Ala. 78, 9 South. 
728. Reeovery solely for beneflt of parents. Tenn. C. I. & R. Co. v. Hern- 
don, 100 Ala. 451, 14 South. 287. Parent can only recover where mlnor could 
hâve recovered at common law, had be survived. Lovell v. De Bardelaben 
O. & I. Co., 90 Ala. 13. 7 South. 756; Williams v. S. & N. R. Co., 91 Ala. 
635. 9 South. 77; Harris v. McNamara, 97 Ala. 181, 12 South. 103. Con- 
tributory négligence— effort to avoid In.iury— when questions for jury. A. 
G. S. R. Co. V. Dobbs, 101 Ala. 219, 12 South. 770; Williams v. S. & N. R. 
Co., 91 Ala. 635, 9 South. 77. (See, also, citations to next section.) Dam- 
ages under thls section compensatory and not punitive. Williams v. S. & N. 
R. Co., 91 Ala. 635, 9 South. 77. (Thls décision, If not dlctum, Is wrong and 
should be corrected.) See Mayfleld's Dlgest, vol. 2, pp. 1029, 1044; vol. 8, 
p. 978 ; vol. 5, p. 504." 
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McCLOSKEY y. PACIFIC COAST CO. 
(Circuit Court of Appeals, Ninth Circuit. February 17, 1908.) 

No. 1,414. 

1. CoMMON Law— Application in Axaska. 

The common law, by act of Congress, bas been declared to be In force 
In the territory of Alaska. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Common tAW, 
§§ 9-11.] 

2. Navigable WATiais— Littobal Rishts. 

Under the comxnon law the King was the owner of the bed of the océan 
and of everythlng below the Une of ordlnary high tlde, the littoral own- 
er holding only to the Une of ordlnary hlgh tide, wlth the right of ac- 
eess to the navigable waters in front of hls land and every part thereof, 
though, llke a rlparlan proprletor, he had a rlght to the water frontage 
belonging by nature to hls land, a right distinct from the rlght of naviga- 
tion. 

[Eld. Note. — For cases in point, see Cent. Dlg. vol. 37, Navigable Waters. 
S§ 184, 241-244.] 

8. Same— Right of Access— Injunction. 

A littoral owner, while not entltled to wharf out on the tide landB In 
front of hls property, Is entltled to an Injunctlon against the érection of 
any structure on sueh lands or in the water in front thereof which would 
interfère with hls rlght of access. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 241-244.] 

4. Public Lands — ^Town-Site Entby— Dedication bt Tbustee. 

Where a town site Is located on public land, as authorized by Rev. St. 
§ 2387 (U. S. Comp. St 1901, p. 1457), a trustée of the town site takes 
tltle for the indlvidual occupants of the town, and also for the occupants 
collectlvely as a community, and therefore has no power as against the 
indlvidual occupants to dedicate land In the site to public use for street 
purposes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Publie Iiands, 
191.] 

5. SAMK— LEGAL TiTLE— TBUSTS. 

On the establishment of a town site on public land, as authorized by Rev. 
St. 8 2387 (U. S. Comp. St. 1901, p. 1457), a légal tltle Is vested in the trustée 
In hls officiai and public capaclty, and, slmultaneously wlth the entry, 
there is vested in the beneflciarles an absolute rlght in the trust. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Public Lands, | 
87.] 

6. Same— Streets— Dedication. 

The streets contemplated by the act, providing for the establishment of 
town sites on public land, and as to whlch a public rlght attaches, are 
those which in fact existed at the time of the town-site entry elther by act- 
ual use or dedication ; the trustée being wlthout authorlty by any act of 
hls own to dedicate a street. 

T. Same. 

A clalmant under the town-site law may, before hls rlght to a deed Is 
establlshed, by hls acts make a common-law dedication blndlng as to him, 
and such as wlll operate as an estoppel in pais. 

(. Same— EJviDENCE. 

When a town-site entry was made, a sidewalk above hlgh tlde Une, 
and a roadway below such Une, had been in continuai public use for more 
than 12 years. The trustée of the town site caused the map to designate 
the sidewalk as a public walk, after which the owners of the upland mada 
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no objection to the map or the contlnnous use o( the walk, and flve years 
«fter the entry such owners accepted deeds from the trustée in which the 
property conveyed was deseribed as lots and blocks, whlch abutted on the 
sidevvalk In accordance with the map ; the deeds also reclting that the trus- 
tée had entered the land in trust for the several use of the occupants, and 
had made survey thereof into lots, blocks, squares, streets, and alleys, 
after whleh complalnant by deed to the elty qultclalmed an easement 
for public use of the street or roadway then "occupied and used." Held, 
that such facts operated as a dedlcation by complalnant and its grantors 
of the land so used to the public for street purposes. 

9. Dedication— Dedication of Steeet— Eftect. 

Where complalnant and Its grantors dedicated land borderlng on the 
sea to a clty for street purposes, such dedication operated to merge in the 
public rlght complainant's indlvldual rlght of access to the open navi- 
gable waters In front of complainant's remalnlng land. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 15, Dedication, {g 
93, 94.] 

10. NcisANCE— Navigable Watebs— Obsteuctions to Access— Injtjnotiok. 

One who has been divested of littoral rights cannot maintain a suit to 
enjoln obstructions to his access to navigable waters In front of his land, 
under the rule that indlviduals are not entitled to redress against a public 
nuisance. 

[Ed. Note. — For cases In point see Cent Dig. vol. 37, Nuisance, i 163.] 

IL APPEAX— ReVIEW— iNJtTNCTION— Ebeoneous Theoet. 

A decree awarding an Injunctlon will not be disturbed on appeal, though 
based on an erroneous theory, if the pleadings and proof présent any 
tenable ground on which it might be sustalned. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 8, Appeal and Er- 
ror, S 3406.] 

12. Navigable Watebs— Littoeal Rights— Possession op Land. 

Act Cong. May 17, 1884, c. 53, 23 Stat 24, providing a civil government 
for Alaska, dedares that the Indlansi or other persons In the district 
should not be disturbed in the possession of any land actually In their use 
or occupation or then claimed by them ; but that the terms under which 
such persons mlght acquire title were reserved for future congressional 
législation. Held that, the protection of such statute never having been 
withdrawn, complalnant and its grantors having claimed possession and 
the rlght to possess ail tlde lands in front of their property prier and sub- 
séquent to such enactment, except so far as they had conceded to the 
public use of a street and sidewalk along the shore, were entitled to pro- 
tect such possession of the tlde land between the roadway and the line of 
low tide by appropriât* suit or action. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 37, Navigable Waten», 
i§ 241-244.] 

IS. EQ0ITT— ADEQUATE REMEDT AT LAW— WAIVEB. 

Where, In a suit to enjoln a trespass on tide land, no objection was In- 
terposed by demurrer or answer on the ground that complalnant had an 
adéquate remedy at law, such objection was walved. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

J. A. Hellenthal and Lorenzo S. B. Sawyer, for appellant. 
Lewis P. Shackleford and Geo. W. Towle, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appeal in this case is taken from 
an order of the court below granting a temporary injunction upon a 
bill in equity, the answer thereto, and the testimony and proofs of the 
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respective parties. The bill was brought to enjoin the appellant from 
erecting a structure on tide lands in front of property of the appellee, 
fronting on Gastineaux Channel, an arm of the North Pacific Océan 
in Alaska, the appellee alleging that, as a littoral owner of lands abut- 
ting the shore of the sea, it was entitled to free access to and from the 
navigable waters fronting thereon. The appellant in his answer de- 
nied that the appellee is a littoral owner on the seashore, and alleg- 
ed facts to show that by the dedication and grant of a sidewalk and 
Street in front of its land the appellee had parted with ail littoral rights. 
The court below held that the appellee possessed the littoral riglit 
of access to the water in front of its land, and. on that ground award- 
ed the injunction. 

The common law bas, by act of Congress, been declared to be in 
force in the territory of Alaska. By the common law of England, the 
King was the owner of the bed of the océan and of everything below 
the line of ordinary high tide, and the littoral owner held only to the 
Une of ordinary high tide, but he had the right of access to the navi- 
gable waters of the océan in front of his land and of every part there- 
of . In Gould on Waters, § 149, it is said : 

"But a littoral proprietor, like a riparian proprletor, has a rlgM to the water 
frontage belonglng by nature to his land, although the only practlcal advan- 
tage of It m(iy constat In the access thereby aftorded hlm to the water for 
the purpose of uslng the rlght of navigation. It Is distinct from the public 
rlght of navigation, and an Interruption of It is an encroachment upon prlvate 
rlght, whether caused by a public nuisance or authorized by the Législature." 

In Shively v. Bowlby, 153 U. S. 9, 14 Sup. Ct. 548, 38 L. Ed. 331, 
upon an exhaustive considération of the authorities, it was held that 
the common law of England is the common law of this country, ex- 
cept where it has been modified by the Constitution, statutes, or us- 
ages of the différent states, or by the Constitution or laws of the Uni- 
ted States. The court said: 

"It is equally well settled that a grant from the sovereign of land bounded 
by the sea or by any navigable tide water does not pass any title below hlgh- 
water mark, unless elther the language of the grant or long usage under It 
clearly indlcates that such was the intention." 

After reviewing the English décisions, the Suprême Court continued : 

"It has been established In England that the owner of land fronting on a 
navigable river In whlch the tide ebbs and flows has a right of access from 
hlB land to the river ; and may reeover compensation for the cuttlng ofC of 
that access by the construction of public works authorized by an act of Parlia- 
ment." "The right thus recognlzed, however, Is not a tltle In the soll below 
high-water mark, nor a right to build thereon, but a rlght of access only, 
analogous to that of an abutter upon a highway." 

So in Weber v. Harbor Commissioners, 18 Wall. 57-65 (21 L. Ed. 
798), it was said : 

"By that law, the title to the shore of the sea, and of the arms of the sea, 
and in the solls under tide waters is in Bîngland In the King, and In this 
country In the state. Any érection thereon, without lleense, is therefors 
deemed an encroachment upon the property of the sovereign, or, as it Is termed 
in the language of the law, a purpresture, whlch he may remove at pleasur», 
whether It tend to obstruct navigation or otherwlse." 
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There can be no doubt, therefore, that the appellee, while it had 
not the right to wharf out on the tide lands in front of its property, 
•vas, if its land abutted the shore, entitled to free access to the navi- 
gable waters at ail points in front thereof, and was entitled to an in- 
junction against the érection of any structure on the tide lands, or 
in the water in front thereof, which would interfère with such access. 
Gould on Waters, § 547 ; Lyon v. Fishmongers' Ce, 1 App. Cas. 662 ; 
Shirley v. Bishop, 67 Cal. 543, 8 Pac. 82; San Francisco Savings 
Union v. P. G. R. Petroleum, etc., Co., 144 Cal. 134, 77 Pac. 823, 66 
L. R. A. 242, 103 Am. St. Rep. 72. 

But we do not find that the appellee is in fact a littoral owner and 
possessed of an individual right, as distinguished from the public right, 
of access to the navigable waters in front of its land. On March 6, 
1881, M. W. Murray located a tract of land 600 feet square, in which 
is included blocks O, P, and Q, as now marked and designated on 
the plat of Juneau. The location was partly upon upland and partly 
upon tide lands, with its waterward boundary at low-water mark on 
Gastineaux Channel. There was thien no civil government in Alaska, 
and Murray's location was protected and recognized solely by the com- 
mon consent of the miners of the mining district in which it was made. 
In the year 1881, Murray built a wharf on the tide lands in front of 
his location, southerly from the point occupied by the appellant, and 
from that time until 1896 the wharf was continuously used as the on- 
ly public dock. During that period, ail vessels which carried merchan- 
dise and passengers to and from the town of Juneau landed at that 
dock. During ail that period, and up to the présent time, the tide 
land from the dock northward into the town of Juneau and in front 
of the appellee's land has been continuously used as an open public 
thoroughfare,.and at the same time a strip of five feet in width along 
the bank above high-water mark in front of blocks O, P, and Q has 
been in continuons public use as a sidewalk. On September 13, 1893, 
entry was made of the townsite of Juneau under the provisions of 
section 2387 of the Revised Statutes (U. S. Comp. St. 1901, p. 1457), 
and the trustée of the townsite caused a survey of the same to be 
made in order to fix the exterior boundaries and subdivide the town 
into lots, blocks, and streets and alleys according to the rules and 
régulations of the Interior Department. The map so made was for- 
warded to the Interior Department, and was duly approved and 
adopted as the officiai plat of the townsite, and later a patent was is- 
sued to the trustée. In the map the strip of land five feet wide was 
marked and designated as a sidewalk along the entire water front of the 
town of Juneau. On March 21, 1898, Thomas R. Lyons, who had 
become the successor of the original townsite trustée, as such trustée, 
executed a deed to the appellee's grantors, in which, after describing 
and designatiiig as the conveyed property lots in blocks O, P, and Q, 
the grantor proceeded to convey by metes and bounds the whole tract 
600 feet square, originally located by Murray. By virtue of that deed, 
the appellee claims title, not only to the land covered by the sidewalk 
above the high-tide Une, but to the tide land in front of blocks O, P, 
and Q as far as low-water mark. But it is obvious that the grantee» 
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could take thereby nothing below the high-tide line, for the govem- 
ment had not parted with its title to the tide lands. Notwithstanding 
this deed, there was no interruption or interférence on the part of the 
appellee or any one with the public use of the sidewalk above high-tide 
!ine on the water front of Juneau, and the pubHc use of a plank road- 
way 20 feet in width immediately below the high-tide line. But on 
April 3, 1905, the appellee, in considération of the sum of $374, quit- 
claimed to the city of Juneau, then a municipal corporation, "a right 
of way for the maintenance of a public street as now located and oc- 
cupied on, over, and across the following described strip of land," 
the description being of a strip 20 feet wide below high-tide line along 
the entire front of blocks O, P, and Q, and the deed provided for re- 
version to the grantor of the easement so granted whenever the city 
should cease to maintain the street. 

The appellee dénies the power of the trustée, by the map which he 
filed with the town-site entry, to dedicate to public use the five-foot 
strip along the front of its blocks, and it is to be concedçd that the 
trustée had no such power. An entry of a town site, under the provi- 
sions of section 2387, is made for the several use and benefit of the 
occupants thereof. On the trustée is imposed a double trust, one for 
the individual occupants of the town, the other for the occupants 
collectively as a community, City of Denver v. Kent, 1 Colo. 336 ; 
Martin v.'Hoff, 7 Ariz. 247, 64 Pac. 443, 448. The légal title is vest- 
ed in the trustée in his officiai and public capacity, and, simultane- 
ously with the entry, there is vested in the beneficiaries an absolute 
right in the trust. Winfield Town Co. v. Maris, 11 Kan. 128, 151; 
Pascoe V. Green, 18 Colo. 326, 32 Pac. 824. The streets contemplat- 
ed by the act, and as to which a public right attaches, are those which 
in fact existed at the time of the entry, either by actual use or by 
dedication, and the trustée cannot, by any act of his own, dedicate a 
street. Bingham v. City of Walla Walla, 3 Wash. T. 68, 13 Pac. 
408 ; Alemany v. City of Petaluma, 38 Cal. 553 ; Pueblo v. Budd, 19 
Colo. 579, 36 Pac. 599 ; Village of Buffalo v. Harling, 50 Minn. 551, 
52 N. W. 931. But, at the time when the entry of the town site of 
Juneau was made, the sidewalk above high-tide line, and the road- 
way below the same had been in continuons public use for more than 
12 years, and over them had passed ail traffic and travel to and from 
the outer world. In conformity with this public use the trustée caus- 
ed the map to designate the sidewalk as a public walk. This consent 
and acquiescence in such use on the part of the occupants of the ad- 
jacent property would, if they had possessed the title, présent strong 
évidence of a dedication thereof to public use, for a dedication may 
be without writing, by acts in pais, as well as by deed (13 Cyc. 454, 
473, 478 ; Barclay v. Howell, 6 Pet. 513, 8 L. Ed. 477) ; and a claim- 
ant under the town-site law may, before his right to a deed is estab- 
lished, by his acts make a common-law dedication binding as to him, ; 
and such as will operate as an estoppel in pais. Village of Mankato 
v. Willard, 13 Minn. 13 (Gil. 1) 97 Am. Dec. 208. But whether or 
not such public use and acquiescence therein prior to the date of the 
town-site entry estop the appellee to deny dedication, we are of the 
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Opinion that the subséquent acts and acquiescence of the appellee's 
grantors are sufficient to show dedication. They made no objection 
to the map of the town site or to the continuous use of the sidewalk 
thereon designated as such. As late as five years after the date of 
the entry, they accepted deeds from the trustée in which the property 
conveyed was described as lots and blocks which abutted upon said 
sidewalk, in accordance with the map, and in the deeds it was recited 
that the trustée had entered the land in trust for the several use and 
benefit of the occupants thereof, according to their respective inter- 
ests, "and has made survey thereof into lots, blocks, squares, streets, 
and alleys." The trustée in making the town-site entry acted as well 
on behalf of the appellee's grantors as on behalf of the other occu- 
pants of the town. Said the court in Ashby v. Hall, 119 U. S. 526, 
7 Sup. Ct. 308, 30 L. Ed. 469 : 

"The very notion of land settled upon and occupled as a town site Implles 
the existence of streets, alleys, lots, and blocks; and, for the possession of 
the lots and their convenient use and enjoyment, there must of necessity be 
appurtenant to them a rlght of way over adjacent streets and alleys. The 
entry of the land carried with It such a rlght of way." 

In Parcher v. Ashby, 5 Mont. 86, 1 Pac. 207, it was said: 

"Disposing of the lands corered by a town to the occupants, according to 
their several rights and interests, could not be done except the streets and 
alleys then in public use were reserved to the public." 

In Jones v. The City of Petaluma, 36 Cal. 230, the court said that 
the efïect of the statute was "to ratify and confirm the use to which the 
land had been put by cities and towns for the purposes qf streets, 
squares, and alleys, and to permit such use in the future by providing 
for the sale of lots only. It was a dedication to public use of so much of 
the public land as had theretofore been appropriated to streets, squares, 
and alleys." 

The road on the tide land in front of the appellee's blocks was not 
designated as a street on the town-site map. The public right to its 
use rests on a continuous user for more than 20 years, as well as upon 
the relinquishment made by the deed of the appellee to the city of Ju- 
neau on April 3, 1905, whereby it quitclaimed it to the city an easement 
for public use as a street in the roadway then "occupied and used" in 
front of its land, for while the appellee had no title to the tide land it 
had, as we shall see, a right of possession protected under the act of 
Congress of May 17, 1884. The deed may properly be adverted to 
as afïording additional évidence of the appellee's intention to release 
to the public its littoral right of access to the waters of the channel. 

The acts of dedication by the appellee and its grantors operated to 
relinquish tb the public, and to merge in the public right, their indi- 
vidual right of access to the open navigable waters in front of their 
land. In Barclay v. Howell's Lessee, 6 Pet. 498, 512, 8 L. Ed. 477, 
it is declared that, if a street as laid out is bounded by a navigable 
river, it is limited on that side only by the public right: 

"To contend that between Its boundary and the public right a privât© and 
hostile right could exlst would not only be unreasonable, but against law." 
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In Potomac Steamboat Co. v. Upper Pot. S. Co., 109 U. S. 672, 
683, 3 Sup. Ct. 445, 27 L. Ed. 10;o, the court quoted with approval 
from Rowan's Ex'rs v. Portland, 8 B. Mon. (Ky.) 232, as follows : 

"The riparian right Is the resuit of that full dominion whlch every one haa 
over hia own land, by whlch he is authorized to keep ail others from coming 
upon It except upon his own terms ;" and from Stockport Water Works Co. 
V. Potter, 3 Hurl. & Coït, 300, 326, In whlch Pollock, C. B., sald "that the 
rights whlch a rlparrian proprletor has with respect to the water are entlrely 
derived from his possession of land abutting on the river. If he grants away 
a portion of his land so abutting, then the grantee becomes a riparian pro- 
prletor and has slmllar rlghta." 

And the court proceeded: 

"No inference in such a case arlaes agalnst the riparian rlght of the grantee, 
because the land has been granted for a street. Ou the eontrary, as was sald 
in Barney v. Keokuk, 94 U. S. 324-340 (24 L. Ed. 224), 'a street bordering on 
the river as thls dld, aceording to the plan of the town adopted by the decree 
of partition, must be regarded as intended to be used for the purposes of ac- 
cess to the river and the usual accommodations of navigation in such a con- 
nection.' " 

In Village of Pewaukee v. Savoy, 103 Wis. 271, 79 N. W. 436, 
50 L. R. A. 836, 74 Am. St. Rep. 859, it was held that, if a public 
street exists so that its boundary line and the waters of a navigable 
lake meet, the riparian rights incident to the land composing the 
street belong to the public, and there is no zone of private right be- 
tween the street and the lake, but the public right is continuous 
from the street to the waters of the lake. Said the court: 

"In such situations the wharfing privilèges and other incidents of the shore 
are appartenant to the public right In the street, leavlng no line of para- 
mount private right between the street and the water." 

In Rowan's Ex'rs v. Portland, 8 3- Mon. 232, it was held that, if 
the street line and the line of a navigable stream coïncide, the wharf- 
ing privilèges are in the public to the exclusion of any private right 
of that nature in the proprietor on the landward side of the street. 
Of similar import are Backus v. Détroit, 49 Mich. 110, 13 N. W. 380, 
43 Arn. Rep. 447 ; Godfrey v. The City of Alton, 12 111. 29, 52 Am. 
Dec. 476; Turner v. People's Ferry Co. (C. C.) 21 Fed. 90; The 
Schools V. Risley, 10 Wall. 91, 19 L. Ed. 850; Tome Institute v. 
Crothers, 87 Md. 569, 583, 40 Atl. 261; Smith v. St. Louis Public 
Schools, 30 Mo. 290. 

The doctrine so affirmed rests upon the theory that the private 
right of access has been merged in a public right which is inconsist- 
ent with its exercise, and, in the application of the doctrine, it is 
immaterial whether the title to the intervening street is vested in 
the public or remains in the adjacent owner. Barney v. Keokuk, 
94 U. S. 339, 24 L. Ed. 224. In Backus v. Détroit, 49 Mich. 115, 
13 N. W. 382 (43 Am. Rep. 447), Judge Cooley said: 

"The common law of dedicatlon would be sufflcient to estop the owner from 
•etting up any clalm, or assertlng any rlght to the préjudice of the easement." 

One who has been divested of suçh littoral rights cannot main- 
tain a suit to enjoin obstruction to his access to navigable waters 
in front of his land, the case coming within the gênerai rule that 
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individuals are not entitled to redress against a public nuisance. 
Gould on Waters, § 122, and cases there cited. 

But notwithstanding that the theory upon which the court below 
awarded its injunction may hâve been erroneous, the injunction 
must not be disturbed if in the pleadings and the proofs we may 
discover any tenable ground upon which it may be sustained. We 
find such ground in the f act which is shown by the bill and in the 
proofs that the appellee's grantors at the date when the act of Con- 
gress of May 17, 1884, c. 53, 23 Stat. 34, was enacted, claimed the 
possession and the right of possession of ail the tide lands in front 
of their property, and bave ever since maintained such claim except 
so far as they hâve conceded the public use of the street and side- 
walk. That act of Congress provided a civil government for Alas- 
ka, and, among other things, enacted "that the Indians or other per- 
sons in said district shall not be disturbed in the possession of any 
lands actually in their use or occupation or now claimed by them, 
but the terms under which said persons may acquire title to said 
land is reserved for future législation by Congress." There has 
been no subséquent législation afïecting the right of possession thus 
recognized, and the protection thus afïorded by the statute has not 
as yet been withdrawn. The appellee having this right of posses- 
sion of the tide lând between the roadway and the line of low tide 
could protect such possession by any appropriate suit or action. 
Conceding that it liad an adéquate remedy at law against the intru- 
sion of the appellant upon its possession, it nevertheless appears 
from the record that no objection to the relief sought by the bill was 
interposed, either by demurrer or answer, on the ground that the 
appellee had an adéquate remedy at law. This being the case, it 
must be held that such objection is waived, for the case is not one 
over which equity could bave no jurisdiction, since under proper 
averments trespass may in exceptional cases be enjoined. Where it 
is compétent for a court of equity to grant the relief prayed for, 
and it has jurisdiction of the subject-matter, the objection that the 
complainant has an adéquate remedy at law must be taken at the 
earliest opportunity; otherwise, it is waived. Reynes v. Dumont, 
130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Kilbourn v. Sunder- 
land, 130 U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005 ; Brown v. Lake 
Superior Iron Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 L. Ed. 1021. 

The order is affirmed. 

ROSS, Circuit Judge (concurring). I concur in the judgment 
on the ground that the case made before the court below, from 
whose order granting a preliminary injunction this appeal comes, 
shows that the appellee's grantor took possession of the tide lands 
in controversy in the year 1881, since which time the appellee and 
bis grantors hâve held the continuons and exclusive possession un- 
til the driving of the piles by the appellant complained of. That 
possession existing, the court below was right in protecting it by 
its preliminary injunction. Heckman v. Sutter, 119 Fed. 83, 55 C. 
C. A. 635 ; Id., 128 Fed. 393, 63 C. C. A. 135. The présent being 
160 F.— 51 
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an appeal from an order granting a preliminary injunction only, I 
do not think the merits of the case should be decided in advance of 
a trial upon the merits in the court below. 
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(Carcuit Court of Appeals, Fourth Circuit March 10, 190a) 

Nos. 721-723. 

1. Limitation oï Actions— Décision of Plea— Necessitt op Finding oï 

Facts. 

Where, on the argument of a plea of the statute of limitations, the par- 
ties made an agreed statement of facts, setting forth every fact necessary 
to the détermination of such plea, whlch was taken under advisement 
until the whole case should be heard, It was not error for the court to 
then détermine such plea, upon the agreed statement without making 
a spécial flndlng of facts. 

2. CouBTS— Fbdebal Courts— Following State Décisions. 

The courts of the United States follow the construction of the Consti- 
tution and laws of a state placed upon them by its highest court except 
In cases whereln the laws of a state are In conflict wlth some provision 
of the fédéral Constitution or a fédéral statute passed in pursuanee of 
the same, or a rule of commercial law. 

fEd. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, 5 957. 

State laws as rules of décision in fédéral courts, see notes to Wllson 
T. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 0. 0. A. 553.] 

3. Same— State Statutes of Limitation. 

The courts of the United States, In the absence of législation on the 
Bubject by Congress, recognlze the statutes of limitation of the aeveral 
States, and give them the same construction and effect as glven by the 
local trlbunals. 

4. Limitation of Actions — Action to Recover Real Pboperty— Law of 

South Caeolina. 

Code Civ. Proc. S. C. 1872, § 111, as ameaded In 1873 (15 St at Large, 
p. 497), provlded that actions for the recovery of real property must be 
commenced within 10 years, but in case the plaintifC was a minor he 
was given 5 years after hls dlsabllity ceased. ïhe law was again 
amended by Code Civ. Proc. 1882, § 108, by changlng the lO-year period 
to 20 years and the 5-year period to 10 years. Section 93 of the latter 
Code, which Is a part of the same tltle, provides that "the provisions of 
thls tltle shall not extend to actions already commenced, or to cases 
where the right of action has already accrued; but the statutes now in 
force shall be applicable to such cases." Held that, under such statutes 
as construed by the Suprême ' Court of the state, an action in a fédéral 
court by the devlsees of a testator who died in 1874, at whlch time the 
plalntiffs were infants, to recover lands sold as a part of the estate of 
the testator In 1875 and 1876, since which time they had been In the pos- 
session of the purchasers and thelr grantees. was governed by the law of 
1873, although plalntiffs did not attaln thelr majority until after 1882, 
and that the action was barred in flve years after thelr dlsabllity ceased. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 
See 131 Fed. 118. 
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J. P. K. Bryan, for plaintiffs in error. 

N. G. Evans, John C. Sheppard, and Arthur S. Tompkins, for de- 
fendants in errer. 

Before PRITCHARD, Circuit Judge, and MORRIS and WAD- 
DILL, District Judges. 

PRITCHARD, Circuit Judge. Thèse are three actions brought 
in the Circuit Court of the United States for the District of South 
Carolina by the same plaintiffs, Charles Augustus Cheatham and John 
Oscar Cheatham, citizens of the state of Florida, against Mrs. A. 
Victoria Evans and Miss Lou P. Gary, citizens of the state of South 
Carolina, défendants in the first action, and against W. W. Adams, 
a citizen of the state of South Carolina, défendant in the second ac- 
tion, and also against the Edgefield Manufacturing Company, a cor- 
poration of the state of South Carolina, défendant in the third action. 
Thèse actions are for the recovery of the real estate described in 
each of the complaints. AU of thèse actions were commenced by 
Personal service of the summons and complaint on ail the défendants 
on the 22d day of April, 1904. In each of thèse actions the title of 
the plaintiffs is alleged to be derived through and under the will of 
Charles A. Cheatham, the father of thèse plaintiffs. On the 22d day 
of March, 1874, Charles A. Cheatham, a citizen of Edgefield county, 
S. C, died, leaving his widow Mrs. Emily Cheatham, and the plaintiffs 
herein, Charles Augustus Cheatham and John Oscar Cheatham, as 
his only children. The elder brother, Charles, was born February 
16, 1871. John Oscar was born April 24, 1873. The younger of 
the plaintiffs therefore came of âge April 24, 1894, and five years 
thereafter expired April 24, 1899. Thèse suits were instituted April 
22, 1904, so that, if the South Carolina statute of limitations appli- 
cable is iîve years, the bar of the statute was complète long before 
thèse suits were instituted. Charles A. Cheatham, the deceased, made 
a will which was admitted to probate shortly after his death by the 
judge of probate on the 21st day of April, 1874, in which the testator 
devised the property in dispute to his said widow and two sons, who 
are the plaintiffs in this action, and appointed his brother, Oscar F. 
Cheatham, and his cousin, John C. Cheatham, his executors, but only 
Oscar F. Cheatham qualified and acted as executor. At the time of 
his death, the said testator had the légal title to the lands involved in 
thèse suits. The tract now belonging to the Edgefield Manufacturing 
Company was the tract known as "Tract No. 4," the "Sam Brooks 
woods," and was purchased by C. A. Cheatham, the testator, from 
Mrs. Catherin R. Chase on the 18th day of September, 1872, and con- 
tained then 100 acres, purchase price $2,000, and on the same day, the 
18th day of September, 1872, the testator Cheatham made a mortgage 
to Mrs. Chase on this tract of land for a portion of the purchase money 
in the sum of $800. After the death of the testator, C. A. Cheatham, 
who died insolvent, James Richardson, sheriff of Edgefield county, 
executed a deed dated 25th day of January, 1876, to Fannie Clisby, 
which recites the existence of a suit in the court of common pleas fof 
Edgefield county, S. C, as the suit of Oscar F. Cheatham, as exécuter 
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of C. A. Cheatham, v. Emily Cheatham, C. Augustus Cheatham, and 
others, in considération of $1,600, deeding this Chase land to Mrs. 
Fannie Clisby. On the 16th day of November, 1881, Fannie Clisby, in 
considération of $3,000, deeded this tract of land, containing 82 acres, 
to Dr. J. W. Hill. On the 26th day of September, 1900, Dr. Hill, in 
considération of $3,815, deeded this tract, containing 76.3 acres, to the 
Edgefield Manufacturing Company, who are now the owners of the 
same. The défendants, Mrs. A. V. Evans and Miss Lou P. Gary, 
claim title through M. W. Gary by virtue of a will made by said M. 
W. Gary under the clause of said will which devised his real estate to 
ly. P. Gary, A. V. Evans, and A. F. Hodges, the three sisters of said 
M. W. Gary. 

The real estate of said M. W. Gary was partitioned and sold by 
order of said court by the master in chancery for Edgefield county, 
and the défendants, Victoria Evans and Lou P. Gary, purchased the 
property mentioned and described in complaint of plaintiffs herein, and 
hâve been in possession of the same ever since the death of the said M. 
W. Gary, and the said M. W. Gary had been in possession of said lands 
since January 4, 1875, the date of the deed from W. H. Wall, the then 
sheriff of the county of Edgefield, conveying to him the lands de- 
scribed in said complaint, and continuously up to the time of his death, 
April 9, 1881, and the défendants are now in possession. On the 7th 
day of November, 1871, Charles Cheatham, the father of the plaintiffs 
to this action, purchased from W. H. Frazier and W. A. Sanders, ex- 
ecutors, the property for which plaintiffs brought their action. On the 
same day Charles Cheatham executed a mortgage to W. H. Frazier 
and W. A. Sanders, executors, to secure the crédit portion of the pur- 
chase money for this land. This mortgage had not been paid nor 
satisfied at the death of the said Charles Cheatham, the father of thèse 
plaintiffs, and was included in an inventory of the debts of the said 
Cheatham. The real property claimed by the plaintiff and now in the 
possession of W. W. Adams, was conveyed by Sheriff Hardy Wall, 
of Edgefield county, to M. A. Markert on the 4th day of January, 
1875, the sale of the premises was made pursuant to a mortgage exe- 
cuted by C. A. Cheatham to Leila W. Addison October 15, 1873, to se- 
cure the balance due on the purchase price of the premises from the 
said Leila W. Addison. M. A. Markert held this tract continuously 
from January 4, 1875, to January 4, 1897, when it was sold in a pro- 
ceeding for the settlement of his estate and bought by the above-named 
défendant, a deed being executed to the défendant by W. F. Roath, 
master. 

There are many questions raised by the assignments of error in 
this case, but we deem it only-necessary to consider those presented in 
the first, second, third, fourth, and fifth exceptions. Thèse exceptions 
relate to the ruling of the court in regard to the statute of limitations, 
the first and third exceptions being as follows : 

"Exception 1. The plaintiffs except to the .ludgment of this court rendered 
on the 6th day of June, 1906, on the ground that, If the same be a spécial 
flndlng on the défense of the statute of limitations, the same Is vold in not 
flnding the facts which in law would make the plea or défense of the statuta 
of limitations in each of the said cases a bar to the said actions respectively," 
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"Exception 3. The court erred In holding as follows: 'Under the laws of 
South Carollna, and décisions of its Suprême Court, whlch are controlUng 
upon us, the statute of limitations is a bar to thls action.' " 

It is insisted by counsel for plaintiffs in error that the court did net 
make any spécial fîndings on the défense of the statute of limitations. 
Before the introduction of évidence the plaintiffs and défendants be- 
low entered into the following stipulations of record as to the défense 
of the statute of limitations : 

"In thèse three cases it is stlpulated and agreed by counsel that for the 
purposes of hearlng any décision upon the question of the statute of limita- 
tions as a prelimlnary question It is stlpulated and agreed as follows: (1) 
That Charles A. Cheatham, the father of the plaintiffs, under whom the plain- 
tiffs clalm, dled on the 20th of April, 1874 ; that the plaintiffs were bom as 
follows: Charles Augustus Cheatham on the 16th of February, 1871, John 
Oscar Cheatham on the 24th of April, 1873." "(3) Thèse three présent actions 
were eommeneed by service of summons on the 22d of April, 1904. (4) The 
défendants clalm title under the following deeds, namely: A. Victoria Evans 
et al., under deed of conveyance from Hardy Wall, sherlff, made 4th of Janu- 
ary, 1875; W. W. Adams lînder deed of conveyance from Hardy Wall, sherlff. 
made 4th of .Tanuary, 1875; the Edgefleld Manufacturing Company under 
deed of conveyance from James A. Richardson, sherifC, dated 25th of January, 
1876. (5) The grantees under the foregoing deeds at once took possession 
under them at the dates thereof, and such possession has continued in the 
flrst grantees named in the deeds, and their successive grantees, until now, 
when it is in the présent défendants. (6) Plaintiffs are brothers and co- 
tenants claiming under the same rule. 

"Défendants make a motion to bar thèse cases, under the statute of limi- 
tations. After hearing argument on both sldes, the court States that It is 
not prepared to décide this question at thls time, but will reserve Its décision 
on this point, and wlll hear the whole case, and will render its opinion on 
this question when the whole case Is before It. Mr. Bryan: The three cases 
Involve practically the same question; the case of Cheatham against Evans 
does not Involve the same question ; ail of the gênerai évidence which may be 
produced is applicable hereto, except the deeds which refer to the several cases 
and distinguish the cases, but the questions that are in Issue are ail involved 
in ail three cases except the Evans case, whlch Involves a further question, 
which will appear In the testlmony. The court upon argument on both sides 
on the défense of the statute of limitations stated it is not prepared to décide 
the question at thls time, but will reserve its décision on his point and will 
hear the whole case and will render its décision on this question when the 
whole case Is before it. The court then directed the trial of the case to 
proceed." 

From the foregoing stipulations, it appears that there was an agreed 
statement of such facts as were necessary to a détermination of the 
question of the statute of limitations wrhich was submitted to the court 
below for its judgment, and it appears from the record that at the 
time such statement was. submitted to the court the court stated that 
it would reserye final décision upon such question until the conclusion 
of the trial. Considérable évidence was offered as to the proceedings 
in the state court under which thèse lands, or a portion of them, were 
sold, and a number of witnesses testified as to certain records in said 
causes that had been lost or destroyed, but we do not deem it necessary 
to consider the same as bearing upon the plea of the statute of limita- 
tions, inasmuch as the record shows that the court based its décision 
as to the statute of limitations upon the agreed statement of facts as 
hereinbefore stated, and for the further reason that there is nothing 
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contained in the évidence ofïered which materially affects the statc- 
ment of facts as agreed upon. At the conclusion of the évidence the 
court made the following statement as to his conclusions in regard to 
the plea of the statute of limitations based upon the agreed statement of 
facts hereinbefore set forth: 

"Thèse cases were heard together, and by stipulation of parties a jury was 
dlspensed with. Upon tlie ttireshold argument was heard upon the plea of 
the statute of limitations, at the conclusion of which I stated that my im- 
pression was agalnst the proponents of the plea, but that I would reserve final 
décision thereon, and the case proceeded to trial. I am now of opinion, after 
a further examination and considération, that under the law of South Caro- 
lina and the décisions of its Suprême Court, which are controlllng upon this 
court, the statute of limitations is a bar to thèse actions, and accordingly It 
Is ordered and adjudged that the plea be sustained, and that judgment be 
entered for the défendants. 

"June 6, 1906. Wm. H. Brawley, U. S. Judge." 

"Mémo, by Presiding Judge. 
"As to Exception No. 1: No spécial flnding of fact was made In the judg- 
ment on the statute of limitations as argument was heard upon an agreed 
statement of facts which will be found in the record, and this exception is 
brought to the court's attention on this November 28th, ISXK!. 

"Wm. H. Brawley, U. S. Dist. Judge." 

In considering the record in this case, the first question presented is 
as to whether the court erred in passing judgment upon the plea of the 
statute of limitations upon the agreed statement of facts. We hâve 
considered the case of United States v. Ferguson, 78 Fed. 102, 103, 34 
C. C. A. 1, relied upon by plaintiffs in error, and find nothing therein 
to sustain the contention that the lower court erred in passing upon 
the agreed statement of facts in this case. Hère we hâve an agreed 
statement of facts which fully sets forth every fact necessary to the 
détermination of the questions presented. 

The next question for considération is as to whether the court erred 
in holding that the statute of limitations was a bar to this action. It is 
well settled that the courts of the United States follow the construction 
of the Constitution and laws of a state placed upon them by its Su- 
prême Court, except in cases wherein the laws of a state are in con- 
flict with some provision of the fédéral Constitution or a fédéral stat- 
ute passed in pursuance of the same, or a rule of commercial law. 
Stutsman County v. Wallace, 143 U. S. 293, 12 Sup. Ct. 237, 35 L. 
Ed. 1018. In the case of Amy v. Dubuque, 98 U. S. 470, 25 L. Ed. 
328, Justice Harlan says: 

"It is not to be questioned that laws llmiting the time of bringing sults 
constitute a part of the lex forl of any country ; they are laws for administer- 
ing justice, one of the most sacred and important of sovereign rights. It is 
as little to be questioned that the courts of the United States, In the absence 
of législation upon the subject by Congress, recognize the statutes of limita- 
tions of the several states, and glve them the same construction and efCect 
which are given by local tribunals." 

Also, in the case of Bauserman, Administrator, v. Blunt, 147 U. 
S. at page 654, 13 Sup. Ct. at page 469 (37 L. Ed. 316), the court 
holds : 

"The courts of the United States, In the absence of législation upon the 
subject by Congress, recognize the statutes of limitations of the sèmerai states. 
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and give them the same construction and effect whieh are given by the local 
tribunals. They are a rule of décision under the thlrty-fourth section of the 
judieial act of Sept. 24, 1789, c. 20, 1 Stat. 92. The construction glven to the 
statute of a state by the highest judlclal tribunal of such state Is regarded 
as part of the statute, and Is as blndlng upon the courts of the United States 
as the text. If the highest judieial tribunal of a state adopts new vlews as 
to the proper construction of such a statute, and reverse Its former décision, 
this court will foUow the latest settled adjudications." 

Thèse and numerous other décisions show that it is the well-settled 
policy of the courts of the United States to adopt the décisions of the 
state courts in their construction of statutes of limitations. However, 
in order that we may be able to fully appreciate the reasons which ac- 
tuated the court below in sustaining the plea of the statute of limita- 
tions, it becomes first necessary to consider the statute of limitations 
of South Carolina. 

Section 96 of the original Code of Procédure of that state is as fol- 
lows: 

"The provisions of this tltle shall not extend to actions already commenced, 
nr to cases where the right of action bas already accrued ; but the statnte now 
in force shall be applicable to such cases, according to the subject of the ac- 
tion, and wlthout regard to form." 

Section 111 provides as follows : 

"If a person entitled to commence any action for the recovery of real prop- 
erty, or to make an entry or défense founded on the title to real property, or 
to rents and services ont of the same be, at the time such tltle shall flrst 
descend or accrue, either (1) wlthin the âge of twenty-one (21) years; or (2) 
insane ; or (3) imprisoned on a criminal charge, or in exécution upon conviction 
of a criminal offense for a term less than llfe; the time during whlch such 
disability shall continue shall not be deemed any portion of the time in this 
chapter llmited for the commencement of such action, or the making of such 
entry or défense; but such action may be commenced, or entry or défense 
made, after the perlod of twenty (20) years, and wlthin ten years after the 
disability shall cease, or after the death of the person entitled who shall die 
under such disability ; but such action shall not be commenced, or entry or 
défense made, after that perlod." 

This provision of the Code remained in force until the 25th day 
of November, 1873, at which time an act was passed by the General 
Assembly of that state entitled "An Act to Alter and Amend the Code 
of Procédure. Being Title Five, Part Three, of the General Statutes." 
15 St. at Large, p. 497. This act amends section 111 of the Code by 
striking eut 20 years and inserting 10 years in lieu thereof, and by 
striking out 10 years and inserting in lieu thereof 5 years. Thus the 
original Code was amended so, that whereas, under that Code, a party 
had 20 years within which to bring a suit, after the passage of the act 
of 1873 he had 10 years; and instead of having 10 years under the 
original Code within which to bring his action he only had 5 years. 
The act of 1873 remained in force until 1882. The Législature at its 
session of that year amended the act of 1873 as to the time within 
which such actions might be brought by restoring the provisions of 
section 111 of the original Code. Therefore we are confronted with 
the proposition as to whether the provisions of the act of 1873 or the 
gênerai statutes of 1882 govern in determining the questions prescnted 
for our considération. 
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The court below held that plaintiffs' cause of action accrued while 
the act of 1873 was in force, and that therefore the plaintiflfs were re- 
quired by said act to bring their suit within 5 years af ter they attained 
the âge of 21 years. Section 96 provides in express terms that the 
provisions of that title "shall not extend to actions already commenced 
or to cases where the right of action has already accrued, but the 
statute now in force shall be applicable to such cases, according to the 
subject of the action, and without regard to form." This provision 
of the Code has never been amended, and is still a part of the law 
bearing upon this question. In view of this provision, îf the right 
of the plaintiffs existed prior to the adoption of the gênerai statute of 
1882, it necessarily follows that the provisions of the act of 1883 do 
not apply. In other words, the plaintiffs' right of action accrued while 
the provisions of the act of 1873 were in force, to wit, upon the sale of 
the lands by the sherifï of Edgefield county, on the 4th day of January, 
1875. The Suprême Court of South Carolina has passed upon this 
question in a récent décision in a case in which the facts are almost 
identical with those of the case at bar, and applying the rules of con- 
struction adopted by the Suprême Court of the United States with re- 
spect to the décisions of the highest court of a state, we think the déci- 
sion of the Suprême Court of South Carolina is conclusive. 

In the case of Glover v. Floyd, 76 S. C. 292, 57 S. E. 25, the Su- 
prême Court of South Carolina rendered an opinion by its Chief Jus- 
tice on the 13th day of March, 1907. We quota the entire opinion, 
which reads as follows ; 

"On the 2d of February, 1906, this plalntiff brought action for the recovery, 
as the owner, of one-sixth Interest, or one-fourtb of two-thirds of 165 acres 
of land as described In the complalnt, from the défendant. The answer of the 
défendant denled the ownership of sald lands by the plalntiff. Several 
grounds for this déniai were pleaded by the défendant. By agreement of the 
parties the only ground for such déniai which came on for trial before Judfee 
Memmlnger was that, even If the plalntiff had any claim to any interest In 
the tract of land in dispute, he was barred of any Such claim by the statute 
of limitations. Judge Memmlnger, by his decree, rendered the 26th of Oc- 
tober, 1906, sustalned the plea of the statute of limitations and dismlssed the 
complaint. 

"By the statement of facts, It was agreed that the father of the plalntiff 
dled intestate on the 19th day of April, 1875, leaving a widow and three in- 
fant children as his helrs at law. That the plalntiff was born on the 15th day 
of January, 1876, being a posthumous child of said M. O. Glover, then de- 
ceased. Ttiat letters of administration upon the estate of M. O. Glover were 
granted by the probate court of Edgefield county, unto one J. P. Wells, who 
applied on the 6th of October, 1875, by his suit in said probate court of Edge- 
field county, for the sale of the real estate of said M. O. Glover, deceased, to 
pay his debts. That on the 8th of November, 1877, the admlnistrator, J. P. 
Wells, flJed his supplemental complaint, again praying leave to sell the land 
in dispute for the payment of the debts of said M. O. Glover, deceased, and 
that under such pleading the land in dispute was sold on the 23d of April, 
1878, and purchased by Mrs. F. E. Wells, who took Immédiate possession 
thereof, and from her the défendant purchased said lands. 

"From Judge Memmlnger's deci'ee the plalntiff appealed on the foUowlng 
grounds: 'First. That his honor the Circuit Judge was in error in sustain- 
Ing the plea of the statute of limitations and dlsmlsslng the complalnt, because 
the record showed that the plalntiff brought this action within ten years after 
he reached the âge of twenty-one and his disablUty had been removed. Sec- 
ond. That his honor the Circuit Judge was In error lu rullug that the plalntiff 
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should hâve brought hls action within flve years instead of ten years after the 
plalntiff had become twenty-one years of âge.' 

"The correctness of the ruling of hls honor Judge Memmlnger dépends np- 
on when the cause of action accrued to the plalntiff, M. O. Glover, as agalnst 
the défendant, Sherman Floyd, for the land in contention. Upon the death of 
M. O. Glover, intestate, hls lands vested in fee simple In hls heirs at law. The 
title thus vested remalned there until the helrs at law were dlspossessed by a 
sale thereof by creditors and the possession under the title of sald sale. If 
for any légal cause the title of the purchaser falled, the title of the sald lands 
still remalned in the heirs at law. To the purchaser of sald lands in 1878, 
no question is made by any helrs at law of M. O. Glover, deceased, except 
the posthumous chlld, the plalntiff herein. The possession by the défendant 
of the tract of land in question bas never been disturbed, and to ail the heirs 
at law who were sui juris the statute of limitations bas rlpened the title aft- 
er the lapse of ten years. 

"But the plaintifC Insists that such statute of limitations was no bar to his 
rights of part ownership because he says that he was under the disablllty of 
infancy. Ali thèse things are admltted by both parties to thls contention. 
The plaintifC, however, admits his rights as a part owner were destroyed 
if the period of his dlsability is limited to flve years after he attained his 
majority, but he daims that he bas ten years, after such dlsability is removed, 
to briug suit. In 1787 the law of this state (5 St. at Large, p. 77) was that aft- 
er flve years from the period of dlsability of infancy the statute would bar a 
recovery. But In 1870 the law (14 St. at Large, p. 446) was changed to ten 
years instead of flve years. In 1873 (15 St. at Large, p. 497) the law was 
again changed to flve years instead of ten years. In 1882 (section 108, Code 
Civ. Proc.) the law was again changed from flve years to ten years. So the 
question Is now presented squarely In this case whether the dlsability of in- 
fancy ceased from flve years after the plalntiff became twenty-one years of 
âge, to-wit, flve years from the 15th of January, 18&7 — this suit being begun 
on 2d day of February, 1906. 

"We agrée with the circuit judge that the plaintiff's action was baréed by 
the statute of limitations for thèse reasons: When the possession of the 
land in question of the heirs at law of M. O. Glover, deceased, was taken by 
the défendant In April, 1878, a right of action accrued to them. Of course 
the plalntiff was one of those heirs at law. He mlght personally hâve sued 
the défendant for the recovery of the possession subject to the rlght of the 
défendant to plead plaintiff's Infancy, or an action mlght hâve been preferred 
by a guardian ad litem of plalntiff (this latter was never attempted). It thus 
appears that the plaintiff at the time had a right of action. The law of this 
state at that time was that the plaintiff should. bave flve years after his 
majority to bring this action. 

"Section 93 of the Code of Procédure, 1882, provides as follows: 'The pro- 
visions of this title shall not extend to actions already commenced, or to 
cases where the right of action bas already accrued ; but the statutes now in 
force shall be applicable to such cases, according to the subject of the action, 
and without regard to the form.' 

"Clearly, therefore, under this section the right of action was in the plalntiff 
in 1878 subject to the dlsability. Such belng the case, the plalntiff Is bound 
thereby. The lllth section of the Code on the 25th day of November, 1873 
(15 St. at Large, p. 497), continued in force until 1882, and was as follows: 

" 'If a person entitled to commence any action for the recovery of real prop- 
erty, or to make an entry or défense founded on the title to real property, or 
to rents or services out of the same, be, at the time such action shall flrst 
descend or accrue, either (1) wlthln the âge of twenty-one (21) years; or 
(2) ihsane ; or (3) imprlsoned on a criminal charge, or in exécution upon con- 
viction of a criminal offense for a term less than llfe ; the time durlng whlch 
such dlsability shall continue shall not be deemed any portion of the time in 
this chapter limited for the commencement of such action or the making of 
such entry or défense ; but such action, may be commenced, or entry or 
défense made, after the period of ten years, and wlthin flve years after the 
dlsability shall cease, or after the death of the person entitled who shall 
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die under such disabillty ; but such action shall not be commeneed or entry or 
défense made after that perlod.' 

"But in 1882 thls was changea by Insertlng ten years Instead of flve. Th« 
décisions of our court tiold tliat, when a right of action or cause of action 
bas aecrued, the law Is flsed; that no change of the statutes of limitation8 
shall be wrought by any législation afterwards fixing a diflCerent period. 
Rehkopf V. Knhland, 30 S. C. 235, 9 S. B. 99; Lyles v. Roach, 30 S. C. 291, 
9 S. E. 334 ; Fricks v. Lewis, 26 S. C. 237, 1 S. E. 884 ; Stoddard y. Owlngs, 
42 S. C. 89, 20 S. B. 25. 

"In Rehkopf v. Kuhland, supra, thls court held as foliows: 'Now, as in thi8 
case, the rlght of action had already aecrued when the amendment was adopt- 
ed, such amendment could not extend to this case, but the statute in force at 
the tlme the right of action aecrued • * • was applicable. Nichols t. 
Briggs, 18 S. C. 473.' 

"In Fricks v Lewis, supra, thls court held: 'The action in this case having 
been commeneed neither wlthin six years after the acerual of the cause of 
action, nor wlthin one year after the dlsablllties of the plalntlfC was removed, 
we are of the opinion that the plea of the statute of limitations should hâve 
been sustained.' Thls answers the only question hère presented. ' 

"We are of opinion that the judgment of the Cîircuit Court be, and It la 
hereby, afflrmed." 

It is insisted by counsel for plaintiffs in error that "each of the 
défendants herein committed a trespass by taking possession of the 
land as against the plaintiffs at the time when they purchased it," and 
that, in considering the plea of the statute of limitations, the statute 
only begins to run from the date when the présent défendants took 
possession of the land. This position is untenable. 

In the case of Lyles v. Roach, 30 S. C. 295, 9 S. E. 334, the court 
says: 

"It may be stated generally, and wlth référence to ail statutes of limitations, 
both as to actions arislng on contracts and also upon torts, trespasses, etc., 
that the currency of the statute commences when the cause of action accrues, 
or, as Judge Evans said in Bugg v. Summer: 'Whenever there is a plaintiff 
who can sue, and a défendant who can be sued, the statute begins to run. A 
right of action has aecrued.' Bugg v. Summer, 1 McMul. 333 ; and the limi- 
tation in force at the acerual of the right Is the limitation which must govern. 
Thls theory is sustained lu our récent case of Nichols v. Briggs, 18 S. O. 478, 
where the limitation of force at the time the note feU due was applied, and 
not the one when the action was brought. And this was not because the sub- 
jeet-matter rested on contract, but because the acerual of a rlght of action 
sets the statute In motion, and this was the case whether the cause of action 
was assumpsit, trespass, trover, debt, or whatever else it might be. Re- 
spondents' counsel contends Ingeniously that tltle founded upon adverse pos- 
session is nothlng but a rlght or tltle growlng ont of a continuons dally tres- 
pass submltted to for the statutory period, and if the défendants can show 
such continuons dally trespass slnce the act of 1873, submltted to for 10 years 
by the plaintiff, then they are protected, thelr trespass having rlpened Into a 
right. But It wlU be observed that the action of the plaintiff Is for the re- 
covery of the possession of the land, and the right of action for such posses- 
sion aecrued flrst when he was illegally deprived of possession, and. If that 
deprivatlon has continued, there has not been a second cause created thereby, 
but the first has continued, and the currency of the statute being set in motion 
by the acerual of the first, the time must be estlmated from that period and 
according to the provisions of the act of the assembly then In force." 

In view of the décisions of the Suprême Court of South Carolina, 
the court below was clearly right in holding that the five-years statute 
applied in this case. 
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For the reasons herein stated, we are of opinion that the assignments 
of error are without merit, and the judgment of the Circuit Court is 
affirmed. 



BLMIEA MECHANICS' SOCIETY OF NEW YORK y. STANCHFIEIiD et al. 

(Circuit Court of Appeals, EIghth Circuit March 18, 190&) 

No. 2,636. 

1. MORTOAGES— FOKECLOSUEE— EiGHT TO RECEIVER tTNDEE COLORADO STATUTE. 

Mills' Ann. Code Colo. § 261, which provides that "a mortgage on real 
property shall not be deemed a conveyance, whatever Its terms, so as to 
enable the owner of the mortgage to recover possession of the real prop- 
erty without foreclosure and sale," as construed by the Suprême Court 
of the State, does not deprlve a mortgagee of the rlght, under the estab- 
lished rule of equlty jurisprudence, where the mortgagor has hecome 
Insolvent and defaulted In making payments of interest and taxes, and 
the securlty is inadéquate, and the property exposed to waste and dé- 
térioration, to the appointment of a recelver in a suit to foreclose to eol- 
lect the rents, pay the taxes and Insurance, and lîeep the property properly 
repaired. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 35, Mortgages, §§ 
1374, 1375. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; HIll v. Hlte, 29 C. C. A. 553.] 

2. Same—Reoeivee— Application of Rents— Right of Assignée. 

Where a mortgagee, in a suit to foreclose, on a showlng of the Insuffi- 
ciency of the securlty, the insolvency of the mortgagor, and his failure 
'io pay taxes and Insurance on the property or to keep it lu repalr, se- 
cures the appointment of a recelver to eollect the rents and apply them to 
such purposes, a prior assignée of the rents from the mortgagor who had 
notice of the mortgage, although not chargeable wlth notice of the facts 
on whlch the appointment of the recelver was based, holds the asslgn- 
ment subject to the rlght of the recelver to apply the rents to such pur- 
poses, which include an expendlture necessary to keep a building on the 
property in rentable condition by protectlng It from the efCect of an ex- 
cavation on an adjoining lot 

3. SAME— RiGHTS OF PURCHASBE AT FOEECLOSUBE SALE— TAX LiIENS OU THE 

Peopebty. 

A purchaser of real estate at foreclosure sale, "subJect to ail Incum- 
brances of record," takes subject to taxes which are a lien on the prop- 
erty at the tlme of the sale, and cannot insist on thelr payment by a re- 
celver from the rents of the property to which such purchaser is not en- 
titled, untll the expiration of the statutory period of rédemption, although 
the taxes became due and payable before that tlme. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

In January, 1901, Edward E, Stanchfleld, of Denver, Colo., borrowed $7,500 
from the appellant, Elmira Mechanics' Society of New York (herelnafter 
called the complalnant), for whlch he and his wife executed a note due Janu- 
ary 15, 1906, wlth 6 per cent, interest, payable semlannually. To secure this 
debt, they executed to the complalnant a mortgage on varions lots of ground 
in the city of Denver, and in Arapahoe county, Colo. Three of the lots were 
subject to a prior mortgage of .$8,500, w^hich would mature about the Ist of 
Aprll, 1906, other lots were subject to a prior mortgage of $2,050, and one 
of the lots was subject to a prior mortgage of $1,000. Some of the lots em- 
braced in the complalnant's mortgage were unincumbered, but of comparatlvely 
small value. On April 15, 1903, the compiainant, at Stanchfleld's request, r««- 
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leaseâ ita mortgages on the lots In Bast Denver (which wlU hereinafter be 
called "the Fllnt-Lomax Lots"), on whlch, at that tlme, was a matured prior 
mortgage of $8,500. This was donc to permit Stanehfleld, through the Brook- 
lyn Realty & Investment Company, organized by him, to place a new flrst 
mortgage for said sum on the lots ; the complalnant then taklng a second mort- 
gage frora said Brooklyn Realty & Investment Company for its said debt of 
$7,500. In and by thls arrangement the eomplainant released one S. S. 
Kennedy, who had assumed the $7,500 mortgage, and by that release it placed 
the Flint-Lomax five-year lease on the property ahead of the complalnant's 
mortgage. After Stanehfleld had thus obtained said money from the eom- 
plainant and induced It to postpone its mortgages to others on his assurance 
of the amplitude of the securlty, he evidently became much embarrassed flnan- 
clally, and became the active promoter and organlzer of varlous corpora- 
tions, to wlt, the Highland Foundry Company, the Pittsburg Foundry Com- 
pany, the Brooklyn Realty & Investment Company, the Quaker Olty Invest- 
ment Company, and the Highland Park, Inn & Sanitarium Company. The 
légal title of Stanehfleld In the property in question was conveyed to the flrst 
of thèse corporations and by each of the corporations successively to the sub- 
séquent organization. The Brooklyn Realty & Investment Company, as a 
part considération of the conveyance to It, assumed to pay the antécédent 
mortgages thereon, and in the deed from the Quaker City Investment Com- 
pany to the Highland Park, Inn & Sanitarium Company, the latter assumed 
the payment of said indebtedness. Neither Stanehfleld, nor said grantee cor- 
]>orations kept the taxes on the property paid, but suffered them to beeoma 
dellnquent, and part of it sold for taxes. To protect the complalnant's .iunior 
mortgage, it had to redeem from said taxes. After Stanehfleld fell behind in 
the payment of the accruing interest on his debt to the complalnant, and 
failed to keep the taxes paid, he was urged and pressed by the complalnant to 
make payment of thèse arrears and protect the property against the overlyin? 
mortgages. By deceitful arts and persuasion, he lulled the eomplainant Into 
indulgence and inactlvity by assurances that he was about to efCeet arrange- 
ments by which he could discharge the debt. Faillng in this, he dismantled 
part of the buildings on some of the property of flxtures and appurtenances 
to the amount of over $1,300, which he sold and pocketed the proceeds. In or- 
der to render whatever apparent interest the grantee corporation had in said 
property avallable, he negotlated with one William B. Pelker, défendant here- 
in, for the purehase of an automobile at the price of $1,650, in the name 
of the last grantee company, and executed to Felker its note therefor ; and to 

seeure the same, on the day of December, 1905, the company executed 

to him a deed of assignment of the rentals of said Flint-Lomax lots until said 
note should be paid. In January, 1906, the eomplainant instituted this suit 
to foreclose Its mortgage, alleglng the facts aforesaid, charglng that said 
Stanehfleld and companies were insolvent; that the property was an Inadé- 
quate securlty for the debts ; that the same was being wasted, etc. ; and pray- 
ed for a receiver to take charge of the property and admlnister it under the 
court for the protection of the interests of the parties concerned. A receiver 
was appointed, took charge of the property, collected the rents therefrom, and 
applied the same toward the payment of Insurance and taxes through the 
year 1906. There was a decree of foreclosure and sale, at which the com- 
plalnant became the purchaser, and afterward obtained a deficiency judgment 
against said Stanehfleld for something over $1,200. The order of sale was con- 
flrmed December 5, 1906. The deficiency judgment was rendered March 
27,' 1907. On the 26th day of March, 1907, the eomplainant presented its 
I)etitIon to the court for rule on the receiver to pay the taxes. Insurance, and 
to make certain repairs on the building. It was also, by this application, 
represented and shown to the court that, by reason of an excavation being 
made on the lots adjolning the Flint-Lomax property, for the purpose of 
erecting a building thereon, the foundatlon and building on the Fllnt-Lomax 
property was seriously endangered, and, unless protected, the building wouia 
be exposed to destruction, etc. Notice had been glven to the receiver pursuant 
to the provisions of an ordinance of the city to make said repairs forthwith. 
The prayer was that the receiver be required to pay therefor the sum of 
f500, ttw reasonable cost of the work. This application showed that there 
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was then in the hands of the recelver the sum of $900. A few days after 
this application was made, to wit, April 15, 1907, the recelver presented his 
report, with his résignation, which report was approved, and the recelver was 
dischargedi. But the court continued the receivership as to the other property 
by appolnting another recelver therefor. It covered Into the reglstry of the 
court the unexpended amount of rentals collected by the flrst recelver ; and In 
Its final decree directed the payment of the balance of sald rentals to sald 
Felker. From this action of the court, the complalnant appealed. 

Thomas H. Hood, for appellant. 
William L- Dayton, for appellee. 

Before HOOK and ADAM S, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PHILIPS, District Judge (after stating the facts as above). Two 
questions are presented for décision on this appeal: (1) Whether the 
complainant, the mortgagee, under its deficiency judgment against the 
insolvent mortgagor, under the facts of this case, is entitled to hâve 
the rentals of the property in question applied to the payment of the 
taxes assessed against it and to the payment of the deficiency judg- 
ment until possession of the property is obtained by the complain- 
ant under the deed of foreclosure; and (2) whether sufficient of the 
income from the rental of the property under the receivership should 
hâve been applied by the court to making the necessary repair on the 
property to prevent it from destruction or injury. 

The statute of Colorado (Mills' Ann. Code Colo. § 261) déclares 
that: 

"A mortgage on real property shall net be deemed a conveyance, whatever 
its ternis, so as to enable the owner of the mortgage to recover possession of 
the real property wlthout foreclosure and sale." 

The statute also accords to the mortgagor the right of rédemption 
for a period of nine months after foreclosure sale. The récent décision 
of the Suprême Court of Colorado in Moncriefï v. Hare, reported in 
38 Colo. 221, 87 Pac. 1082, 7 L. R. A. (N. S.) 1001, settles, so far as 
this court is concerned, the right of the complainant to hâve a receiver 
appointed in said foreclosure suit. While conceding, under the said 
provision of the Colorado statute, that notwithstanding the gênerai 
grant of the rents and profits in the mortgage deed to the complain- 
ant, the mortgagor was entitled to remain in possession of the rents 
and profits of the premises until foreclosure sale and expiration of 
the rédemption period, yet the court held that said statute would not 
be so construed as to suspend the better established rule in equity ju- 
risprudence under such a mortgage as this, where the mortgagor has 
become insolvent, defaulted in making payments of interest and 
taxes, the security becomes inadéquate, and the property exposed 
to waste and détérioration, on a bill of foreclosure alleging such facts, 
praying for the appointment of a receiver, for a court of equity to 
place the property in the custody of a receiver to coUect the rents, 
pay the taxes and insurance, and keep the property properly repaired. 
The court foUowed the ruling in such equity procédure, recognized 
by the Suprême Court of the United States. Teal v. Walker, 111 U. 
S. 242, 4 Sup. Ct. 420, 28 L. Ed. 415 ; Kountze y. Omaha Hôtel Com- 
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pany, lOr U. S. 378, 3 Sup. Ct. 911, 27 L. Ed. 609; Grant v. Phœnix 
Life Insurance Co., 121 U. S. 105, 116, 7 Sup. Ct. 841, 30 L. Ed. 905 ; 
U. S. Trust Co. V. Wabash Railway Company, 150 U. S. 287, 14 Sup. 
Ct. 86, 37 L. Ed. 1085 ; McGahan v. National Bank of Rondout, 156 U. 
S. 218, 15 Sup. Ct. 347, 39 L- Ed. 403. 

In the course of its opinion, the court made référence to the case of 
American National Bank v. Northwest Insurance Company, 89 Fed. 
610, 32 C. C. A. 275, invoked by the respondent. After suggesting that 
anything said in that opinion, to the eiïect that such rents under the 
receivership might not be applied to the payment of the principal debt, 
was a mère dictum, the court expressly said it would follow the ruling 
of the Suprême Court of the United States, as indicated in the cases 
supra. As this is a construction placed by the Suprême Court of the 
State on the state statute, and the procédure in a foreclosure suit afïect- 
ing real property, this court is bound to follow that ruling in a case in 
pari materia. 

That the facts existing at the time of the institution of the foreclosure 
suit warranted the appointment of the receiver, directing the applica- 
tion of the rentals collected by him to the payment of the taxes and 
Insurance', does not admit of serious question. Mrs. Stanchfield, one 
of the makers of the note, had left the state and taken up her rési- 
dence on Catahna Island, Cal., about as far from process of the court 
in Colorado as she could get. High, in his work on Receivers, § 666, 
says that it is only necessary for the mortgagee to show, inter alia, 
"that the mortgagor or other person who is personally liable for the 
payment is insolvent, or beyond the jurisdiction of the court, or of 
such doubtful responsibility that an exécution against him for the de- 
ficiency would prove unavailing." See, also, Southern B. & L. Associa- 
tion V. Carey, 114 Fed. 288, 52 C. C. A. 174. 

Neithef Stanchfield nor any of the corporations of which he was 
the principal organizer paid the interest on the mortgage debts, but 
sufifered the taxes to become delinquent, and stood by while Stanch- 
field dismantled a portion of the property, covered by the antécédent 
mortgages, of fixtures, diminishing the value of the security, taking no 
steps whatever to prevent defaults in the payment of the debts, nor the 
proper protection of the property against taxes. After Stanchfield, by 
false assurances and bad faith, had gotten ail he could by way of 
loans on the property and stripping part of it of its fixtures and the 
like, he decamped to California, and wrote back to the représentative 
of the complainant that he had no further interest in the property. One 
of the holding corporations went into bankruptcy ; and there were 
some small judgments rendered against the Brooklyn Realty Company 
and other subséquent corporations, after they had conveyed the corpora- 
tion property to another company. Thèse judgments were unsatisfied. 
The fact that there was lack of proof of exécution and return of nulla 
bona but indicates the practical fact that this company had assumed 
the payment of ail thèse antécédent debts upon this property. And as 
ail the shares of stock, with the exception of barely sufficient to qualify 
other parties as directors, was in the name of Mrs. Stanchfield, the 
situation would certainly indicate that the Brooklyn Realty Companj^ 
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was "of doubtful responsibility." In Terry v. Tubman, 92 U. S. 160, 
loc. cit. (23 L. Ed. 537) the court said that while a judgment and exécu- 
tion unsatisfied are only évidences of insolvency, it added, "the fact 
may be established as well by other évidence and in other modes, by an 
assignaient, and continued suspension of business, or other notorious 
indications." And it is recognized in commercial law that the failure 
of a corporation to pay its debts, or obligations as they mature and 
after judgment, is suggestive of insolvency. New Britain Nat'l Bank 
V. A. B. Cleveland Co., 91 Hun (N. Y.) 454, 36 N. Y. Supp. 387. 

The Brooklyn Realty & Investment Company conveyed the Flint- 
Lomax lots to the Quaker City Company by deed January 11, 1904, 
and by separate deed January 11, 1904, it conveyed the other mortgaged 
property to the Quaker City Company. The Quaker City Company 
conveyed ail the property outside of the Flint-Lomax lots to the High- 
land Park, Inn & Sanitarium Company by deed April 11, 1905. There 
were three judgments rendered against it after thèse conveyances, one 
May 6, 1905, for $258.28 and costs ; another of January 16, 1906, for 
$171.15, and exécutions were returned unsatisfied; and a third judg- 
ment of January 25, for $314.90 and costs. It is true, it still retained 
the title to the Flint-Lomax property, but the creditors were advised 
by record that there was a blanket mortgage on this property for $14,- 
486, and that it was subject to prior incumbrances of $49,200. The 
history of the Highland Park, Inn & Sanitarium Company is as follows : 
It was first organized as the Highland Company, which seems to hâve 
never done anything but incur debts and fail to pay taxes; and as its 
business enterprise was a failure, its managers sought to organize it 
into a sanitarium company, against which the néighboring property 
owners protested, and it was put out of business under a city ordinance. 
The Highland Park, Inn & Sanitarium Company never filed its cor- 
poration articles with the recorder of the county. 

This brings us to the crucial question presented by this appeal. As 
shown in the statement of facts, on October 23, 1905, Stanchfield ne- 
gotiated with Felker for the purchase of the automobile in the name 
of the Quaker City Investment Company. As security for the debt 
it assigned the rents of the Flint-Lomax property. At that time, this 
grantor company was entitled to the possession of the property and 
the enjoyment of the r entais thereof until that possession should be 
legally divested. In taking said assignment, the rights and equities 
of the assignée must be viewed as matters then appeared of record. 
Felker's testimony was that while he knew this property was "much 
mixed up," he employed compétent counsel to examine into the right 
of the company to make the assignment, and relied upon his advice. 
Said attorney testified that he examined the records, and discovered 
the various mortgages and deeds of conveyance touching this prop- 
erty; and in good faith advised Felker that the assignment of the 
rents to him as security would be good under the statute of the state. 
What then was the extent of the notice and information Felker had 
through his attorney? The gênerai rule is that notice of facts and 
circumstances which puts a man of ordinary business intelligence and 
prudence on inquiry is équivalent to knowledge of ail the facts a rea- 
sonable pursuit would disclose; and whatever is notice sufficient to 
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excite attention and put a party on his guard, inviting inquiry, is 
regarded as notice of everything to which a reasonable prosecution 
of such inquiry will develop. But in the absence of proof of some 
fact aliunde to excite such inquiry, where the title affecting real prop- 
erty is a matter of record in the registry of the county, an attorney is 
not required to look beyond the record to see what the chain of title 
is to discover how the interest or estate of the grantor might be af- 
fected. It is to be conceded to the complainant that said attorney had 
notice of the provisions of the fîrst mortgage on the property for $8,- 
500, which held precedence over the complainant's mortgage. That 
prior mortgage not only pledged the "rents, issues, and profits" of 
the premises to the holder of the mortgage note after default, but it 
expressly provided that upon default, a receiver might be appointed 
"and ail rents, issues, and profits, income and revenue of said prop- 
erty shall be applied by said receiver according to law upon the or- 
ders and directions of the court." Unquestionably, had foreclosure 
proceedings been instituted after default under this mortgage, the 
receiver appointed therein would hâve been entitled to apply the ac- 
cruing rents, not only to the payment of taxes, insurance, and re- 
pairs, but to the debt itself. While, in order to protect its junior 
mortgage, the complainant, in December, 1905, paid of matured in- 
terest coupons on said first mortgage to the amount of $530.57, and 
in April, 1906, paid off said first mortgage debt, and might hâve taken 
an assignment of the note and mortgage, or been subrogated to the 
rights of the mortgagee thereunder, yet it brought suit alone upon 
its junior mortgage in January, 1906, without even amending its bill 
to seek relief under the provisions of the first mortgage. It can, there- 
fore, obtain no other relief than such as rightfully cornes through 
the predicate of the suit brought. 

The other notice conveyed to Felker, through his attorney by the 
record examined, was the conveyances in question, and the assump- 
tion of the mortgage debts by some of the grantees. If it be con- 
ceded that at the time of the institution of suit, the assuming grantees 
were in fact insolvent, it would be predicated in part of évidence in 
pais, and of unsatisfied judgments in justices' courts, one of which 
was filed in the clerk's office of the district court, most of which were 
subséquent to the deed of assignment to Felker. The insolvency of 
the corporation was not imparted by the record in the register's of- 
fice; and as the attorney was not required to carry his investigation 
through ail the records of the nisi and other courts of the county, 
or make inquiries in pais, and without évidence that he knew of the 
nonresidence, or the insolvency of Mrs. Stanchfield, we must hold 
that the évidence of insolvency of ail the parties bound upon the debt 
at the time of the assignment to Felker was insufficient to afïect him 
with the requisite notice. However, as the appointment of the re- 
ceiver and the foreclosure proceedings, on the allégations of the bill 
and the facts as they then stood were proper, the application of the 
' rentals to the payment of insurance and taxes under the receivership 
cannot be gainsaid by Felker, nor their application to keeping the 
premises in proper repair to be habitable in order to produce rent. 
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In American National Bank v. Northwestern Mut. Life Ins. Co., 
supra, Judge Shiras said : 

"When the reeeiver was appointed, the mortgagors could well clalm that, 
as they had been thus prevented from recelving the rentals of the property, 
they would be excused in equlty from any further personal Uablllty to pay the 
taxes and Insurance, and that the obligation to thus protect the property was 
assumed by the reeeiver, to the extent of the rentals by him recelved. The 
reeeiver was appointed by the court for the purpose of protectlng the prop- 
erty in the Interest of ail who held a tltle thereto or a lien thereon, and the 
proper protecting of the property requlred that it should be kept Insured; 
that the taxes thereon should be pald ; that the building should be kept in re- 
pair, and In condition to assure Its oceupancy; and, If the reeeiver was jus- 
tified in making the outlay necessary to thus protect the property, he certain- 
ly must be protected in applying the rental In hls bands to the payment of 
the cost thereof." 

In respect to the taxes claimed in the application made to the court 
for an order on the reeeiver to pay, it is sufïàcient to say, those taxes 
were not due and payable under the statute until about the Ist of 
February, 1907. As such, they constituted only a lien on the prop- 
erty at the time of the foreclosure sale, which occurred the latter part 
of 1906. The sale was made "subject to ail incumbrances of record" 
and therefore the complainant, as purchaser, took it cum onere as to 
the taxes of 1906. Traer v. Fowler, 144 Fed. 810, 814, 75 C. C. A. 
540 ; Davis v. Dale, 150 111. 239, 37 N. E. 215 ; Stevens v. Hadfield. 
90 111. App. 405; 2 Wiltsie on Mortgage Foreclosures, p. 361. But 
the court erred in refusing to direct the reeeiver to apply of the 
rental money in his hands the sum of $500 to the shoring up and 
protection of the property against the latéral excavation being made. 
By ordinance of the city, it was made the duty of the owner of the 
endangered property, on notice, to take steps to safeguard his founda- 
tion and supports. This is but expressive of the common law which 
déclares that the owner has the right to the latéral support for his 
own from his neighbor's land in its natural condition, but he has no 
such right to support for buildings or other structures upon it, and 
the burden is imposed upon the owner of protecting his building 
against excavations which the adjoining proprietor may make on his 
own land in a proper manner. 18 Am. & Eng. Enc. Law, 542, 552. 
Instead of the reeeiver, when notified, taking this action, as if acting 
in the interest of Felker, he resigned his receivership. But as the 
court had the money arising from the rentals in its control, it should 
hâve applied the amount, which the évidence showed was $500, for 
that purpose. Of what avail would the right of the assignée to the 
rentals be, unless the property were so protected as to keep it inhab- 
ited that rentals might corne therefrom? As Felker did not propose 
to care for the matter, and the question having been tried out before 
the court on the application as to the extent of the damages to tbe 
freehold, that amount should be awarded to the complainant out of 
the fund in the registry of the court. 

The appeal in this respect is therefore sustained, the decree below 
entered April 15, 1907, is reversed, and the case is remanded to the 
Circuit Court with directions to set aside its order denying the ap- 
plication for the appropriation of the said sum of $500, and order 
leOF.— 52 
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that sum paid to the complainant out of the funds in the registry of 
the court, with interest thereon at the rate of 6 per cent, per annum 
from the 15th day of April, 1907, when the application waa made 
and the money should hâve been paid. 



UNITED STATES v. CHICAGO, M. ft ST. P. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 3, 190a) 

No. 2,545 

1. Public Lands— Swamp Land Grant— Sélection oir I/ANDs. 

The swamp land grant to the states of September 28, 1850 (9 Stat. 519, 
c. 84), aid not attach to any partieular lands untll they àad been identlfied 
as swamp lands by the Secretary of the Interlor or other compétent 
authorlty of the United States. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands. 5 
186.] 

2. Same— Resebvation of Land rBOM Gbant— Uneecognizbd Olaiu bt Third 

Pabty. 

The mère assertion of a claim to public land, not recognized by the 
Land Department of the United States In any manner, does not operate 
to reserve or segregate such land from the public domain so as to pre- 
vent It from passing under a grant by Congress. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Public Lands, § 
44.] 

3. Same— Railboad Gbant— Eîxcieption of Lands Resebved. 

The action of the state of lowa, and its countles actlng under state au- 
thority, in causing lists of lands elaimed by the state under the swamp 
land grant of September 28, 1850 (9 Stat 519, c. 84), to be made and flled 
with the Land Department subséquent to Act March 3, 1857, c. 117, 11 
Stat. 251, which approved prior sélections, did not prcvent the passing 
of lands shown on such lists under the grant of May 12, 1864 (13 Stat. 
72, e. 84), for the beneflt of the McGregor Western Railroad Company, 
which excepted lands reserved by the United States "for any purpose 
whatever," where, at the tlme of such grant and the flUng of the map of 
deflnite location of the road by which the place limits of the grant were 
determined, no action had been taken by the Land Department with re- 
spect to such lists, but they were subsequently acted upon and rejected, 
and the land was patented under the railroad grant. 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

For opinion below, see 148 Fed. 884. 

F. F. Faville (J. A. Rogers, on the brief), for appellant. 
Charles E. Vroman (W. J. Knight, on the brief), for appellee. 
Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was an action in equity, brought 
by the United States pursuant to the provisions of Act March 3, 
1887, c. 376, 24 Stat. 556 (U. S. Comp. St. 1901, p. 1595), and Act 
March 2, 1896, c. 39, 29 Stat. 42 (U. S. Comp. St. 1901, p. 1603), 
and section 2357 of the Revised Statutes (U. S. Comp. St. 1901, p. 
1444), against the défendant railway company for an accounting, 
and to recover the value of certain lands situated in Kossuth, Palo Alto, 
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and Dickinson counties, in the state of lowa, alleged to hâve been er- 
roneously patented to and afterwards sold by the railway company. 
The lands are conceded to hâve been within the grant to the state 
of lowa for the benefit of the McGregor Western Railroad Company 
and its lawfully constituted successor, the défendant railway Com- 
pany, by Act May 12, 1864, c. 84, 13 Stat. 72, and to hâve been 
lawfully and properly patented to the state, and by it to the railway 
company, unless the same had been, prior thereto, reserved by the 
United States for some other purpose within the meaning of the act 
of 1864. That act, after granting every alternate odd section of land 
for 10 sections in width on each side of the road as it should be lo- 
cated, provides that in case it shall appear, when the Unes or routes 
of said roads are definitely located, that the United States hâve "sold 
any section or any part thereof granted as aforesaid or that the right 
of pre-emption or homestead settlement has attached to the same or 
that the same has been reserved by the United States for any purpose 
whatever," then sélections might be made, within certain fixed indem- 
nity limits, to make up for such lost lands. To emphasize this gên- 
erai language the act contains the following spécifie provision : 

"Provlded further, that any and ail lands heretofore reserved to the 
United States by any act of Oongress or in any other manner by compétent 
authority for the purpose of aldlng In any object of Internai Improvement or 
other purpose whatever, be and the same are hereby reserved and excepted 
from the opération of thls act." 

The map of definite location of defendant's railroad was filed Au- 
gust 30, 1864. There is no claim that the lands in controversy had 
been sold by the United States, or that the rights of any pre-emptor 
or homestead settler had attached to them before the grant of 1864, 
but it is claimed by the United States that the lands had been so re- 
served by proceedings taken under Act Sept. 28, 1850, c. 84, 9 Stat. 
519, known as the "Swamp Land Act," as to segregate them from 
the public domain, and withdraw them from sale; and, accordingly, 
that in view of such proceedings title to thèse lands never passed to 
the state for the benefit of the railroad company by that grant. 

Did the act of September 28, 1850, and proceedings taken under 
it in lowa amount to a réservation of the lands in controversy from 
sale? The swamp land act of 1850 was enacted primarily for the 
benefit of the state of Arkansas, but section 4 extended its provisions 
to and for the benefit of any other state in which swamp and over- 
flowed lands were situated, and this extension, it is conceded, cover- 
ed the state of lowa. The act granted to the différent states ail swamp 
and overflowed lands unfit for cultivation, to enable them to construct 
levées and drains and to reclaim them. Section 2 of the act imposed 
the duty upon the Secretary of the Interior, as soon as practicable 
after the passage of the act, to make out an accurate list and plat of 
such swamp and overflowed lands, and transmit the same to the Gov- 
ernor of the state in which they were located, and at the request of 
the Governor to cause a patent to be issued to the state therefor; 
and it was provided that, upon the issue of such patent, the fee- 
simple title thereto should vest in the state. 

This act has been the subject of much litigation, and its meaning 
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has now become firmly fixed by the décisions o£ the Suprême Court 
of the United States. It was a présent grant, proprio vigore, of ail 
lands which were in fact swamp and overflowed lands and unfit for 
cultivation. But the lands had first to be identified as such before 
title to any particular lands passed out of the United States. After 
that identification was made, and not before, the title vested; but it 
then vested by relation as of the date of the granting act. Rogers 
Locomotive Works v. Emigrant Co., 164 U. S. 559, 570, 17 Sup. Ct. 
188, 41 L. Ed. 552; Michigan Land & Lumber Co. v. Rust, 168 U. 
S. 589, 691, 18 Sup. Ct. 308, 42 L. Ed. 591; Brovvn v. Hitchcock, 
173 U. S._473, 476, 19 Sup. Ct. 485, 43 L. Ed. 772. The prerequisite 
identification was intrusted to the Secretary of the Interior as the head 
of the department in control of the public lands, and until that tri- 
bunal acted, the lands remained subject to its jurisdiction, and the 
grant did not take effect upon any particular lands so as to vest title in 
the State. French v. Fyan, 93 U. S. 169, 171, 23 L. Ed. 812 ; Rogers 
Locomotive Works v. Emigrant Co., supra; Michigan Land & Lum- 
ber Co. v. Rust, supra. 

The second section of the act of 1850 created a tribunal to hear 
and détermine what lands fell within the terms of the grant. Wheth- 
er any given lands were swamp and overflowed lands and thereby 
unfit for cultivation was left to the arbitrament of the Secretary of 
the Interior as the head of the Land Department. Mr. Justice Miller 
speaking for the Suprême Court in French v. Fyan, supra, said : 

"We are of opinion that thls section [2] devolved wpon the Secretary, as the 
head of the department whIch administered the affaire of the public lands, 
the duty, and conferred on hlm the power, of determlning what lands were 
of the description granted by that act, and made hls office the tribunal whose 
décision on that subject was to be controlling." 

It is conceded, for the purposes of this case, that on October 31, 
1876, the Commissioner of the General Land Office, who by law acted 
for and under the direction of the Secretary of the Interior, after 
due notice and as a resuit of a public hearing held and adjudged that 
the lands in controversy in Kossuth, Palo Alto, and 'Dickinson coun- 
ties were not in fact swamp and overflowed lands, and were not em- 
braced in the act of 1850, that the state of lowa and the counties 
mentioned were never entitled to the lands or any portion of them, 
and that patents subsequently issued therefor to the state for the 
benefit of the railway company. The décision of the Land Commis- 
sioner so made was never appealed from, reversed, or modified, and 
there is now no prêteuse either that there was any mistake of law or 
misapprehension of the facts brought about by fraud or gross mistake. 
That décision and the issue of the patents accordingly constitute à 
binding adjudication upon the parties to this suit that the lands in 
question were never granted to the state by the swamp land act of 
1850. Wright v. Roseberry, 121 U. S. 488, 7 Sup. Ct. 985, 30 L. Ed. 
1039; Barden v. Northern Pac. Railroad, 154 U. S. 288, 327, 14 
Sup. Ct. 1030, 38 L. Ed. 992, and cases cited. 

This is not seriously questioned, but the contention of the United 
States is that the steps taken, in the way of asserting title to the lands 
by the state, so segregated them from the public domain, whiie the 
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inquiry as to their character was being made, that they were not sub- 
ject to sale in 1864, and for that reason did not pass by the grant in 
question of that year. What were those steps? No directions were 
given to the Secretary of the Interior- concerning his method of pro- 
cédure in the identification of lands within the contemplation of the 
act of 1850. That seems to hâve been left to his own discrétion. Ac- 
cordingly, a considération of the acts done and left undone by him 
in the exercise of that discrétion, as well as the acts and doings of 
the state in the assertion of its claim, require considération. 

The Commissioner of the General lyand Office soon after the act 
was passed, on November 21, 1850, instructed the United States 
surveyor gênerai for the state of lowa to make out lists of ail lands 
claimed to be granted to the state by that act, and in his letter of in- 
struction said; 

"The only data In your possession from whlch thèse lists can be made are 
the field notes of the surveyor on file In your office, and if the authorlties of 
the state are willing to adopt thèse as the basis of thèse lists, you wlll so 
regard them. If not, and thèse authoritles furnish you satlsfactory évidence 
that any lands are of the character embraced in the grant, you wlll report 
them." 

It does not appear that the state authorities were willing to or did 
adopt the showing made by the field notes to détermine their right to 
the lands. On the contrary, it does appear that the state undertook 
to demonstrate its right by other satisfactory évidence. 

The Législature of lowa, by section 1, of the act of January 13, 1853 
(Laws lowa 1852-53, p. 29, c. 13; Revision 1860, p. 148, § 925), 
granted to its several counties the swamp lands situated within their 
respective boundaries, and by section 3 of the same act provided that : 

"In ail those counties where the county surveyor bas ma^le no examinations 
and reports of the swamp lands within his county, in complianee with the in- 
structions from the Governor, the county court shall at the next regular term 
thereof, after the taklng effect of this act, appoint some compétent persoii. 
who shall as soon as may be thereafter, after having been duly sworn for that 
purpose, proceed to examine said lands, and make due report, and plats, iipoii 
whlch the topography of the country shall be carefully noted, and the places 
where drains or levées ought to be made, marked on the said plats, to the 
county courts respectlvely, whlch courts shalj transmit to the proper officers, 
lists of ail said swamp lands in each of the counties in order to procure the 
proper récognition of the same, on the part of the United States, which lists, 
after an acknowledgment of the same by the gênerai government shall be 
recorded in a well-bound book provided for that purpose, and flled among the 
records of the county court." 

Apparently acting under this législative authority, the county court 
of Kossuth county appointed two men to sélect and make a list for that 
county of what they claimed to be swamp and overflowed lands with- 
in the meaning of the act of 1850. They filed their list, duly verified. 
in the office of the surveyor gênerai for lowa, and on August 2, 1859, 
that functionary transmitted a true and correct copy thereof to the 
General Land Office, where it was duly received and filed. The coun- 
ty court of Palo Alto county appointed one man to act for that county. 
He made a like list for his county, and filed it in the office of the sur- 
veyor gênerai for lowa, who later, on March 27, 1860, transmitted a 
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true and correct copy thereof to the General Land Office, where in 
due time it was received and filed. The county court of Dickinson 
county appointed one man to act for that county. He made a like list 
and verified it on July 13, 1860, but for some reason, unexplained in 
the record, it did not find its way to the General Land Office until 1872. 
On June 23, 1860, the Commissioner of the General Land Office 
wrote the surveyor gênerai of lowa the following letter : 

"Referrlng to your letter of the 15th Inst., asklng to be advised as to your 
duty In reportlng swamp sélections In lowa, and In view of the act of the 
12th of March last, a copy of whlch was furnished you In my letter of the 
21st ult, I will hère set forth the prlnclples, whlch you are to apply to any 
sélections now on your files and to ail others, also, whlch may hereafter be 
reported to you by the agents of the state: First. As the grant contemplâtes 
the Inundatlon of extensive réglons of country by such natural arterles as 
the Mississippi river, the lands evldently intended to be granted as swamp 
are those only whlch, by reason of thelr swampy character, and liability to 
overflow, are worthless In thelr natural condition, and whereon crops cannot 
he raised wlthout réclamation by levées and drains. An overflow or inunda- 
tlon from casual cause, merely temporary In its effects, does not bring the 
land withln the grant, and cannot be sald, In any proper sensé, to render 
them 'unfit for cultivatlon.' The law contemplâtes such long-contlnued over- 
flow or fresliets only as would totally destroy crops, and prevent the ralsing 
of them wlthout artiflclal means by levées, etc., such as are fdund on the 
Mississippi river. Second. Bodies of land covered by shallow lakes or ponds, 
whlch may become dry by evaporatlon, or other natural causes, do not come 
withln the meanlng of the swamp grant. Third. Testimony now, after the 
lapse of 9 years, to be avallable, must be explielt, resting upon the persona! 
and exact knowledge of the localitles clalmed, and must relate to each quarter, 
quarter section, or other équivalent légal subdivision. This testimony must 
be made by parties havlng no interest, présent or prospective, direct or in- 
direct, and must state the name of the river or water course whereby the lands 
are submerged and rendered useless for arable purposes In thelr natural con- 
dition. Fourth. I Inclose herewlth a blank form of proof whlch you will re- 
qulre from the state authorities, and If llsts of lands of this class are fur- 
nished you, accompanied wlth such évidence, you will report them to this 
ofllce, In the manner set forth in form B herewlth, after making a careful ex- 
amlnatlon of sald proof, and rendering your own décision thereon, as to wheth- 
er the several tracts are swamp or not, wlthin the meanlng of the grant. Fifth. 
You wlU, as soon as your report is arranged and prepared for transmission 
to this office, send slmultaneously a copy thereof to the local offices of the 
proper land districts, wlth Instructions to them to enter the tracts In the usual 
form in thelr books, and to wlthhold them from sale or other disposition, 
unless otherwise espeelally dlrected by this office. Be pleased to acknowledge 
the recelpt thereof." 

At the time this letter was written the original lists made out by 
the agents of Kossuth and Palo Alto counties were on file in the office 
of the surveyor gênerai of lowa, and had not been acted upon at ail 
by the Secretary of the Interior. The letter makes no direct référence 
to the copies of the lists, which before that time had been sent to the 
General Land Office, but it seems to carry intrinsic évidence of disap- 
proval of the perfunctory showing made by the agents of the counties 
just referred to. Whether in the light of this showing, or for other 
reasons, it clearly appears that the land commissioner desired explicit 
évidence of persons possessing exact knowledge of the character of 
each particular tract claimed to be swamp and overflowed, before he 
would take action. 
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The record discloses no action taken after the writing of this last 
letter of instruction until 1873. Net only is there no évidence of any 
action taken by the Land Department, but it is stipulated of record 
that the swamp land sélections for Kossuth, Palo Alto, and Dickinson 
counties "were never adopted, ratified, or confirmed in any manner by 
the Interior or Land Department of the government, but remained 
pending and undetermined therein down to the year 1876," when after 
a full hearing they were disapproved, and the lands found and adjudg- 
ed net to hâve been swamp or overflowed lands, and not to hâve passed 
to the State by the act of 1850. In view of thèse facts, which conclu- 
sively show that the state never took any title to the lands in question, 
and that they, in fact, belonged to the railway Company by virtue of its 
grant in 1864, the United States must rely exclusively upon the action 
of the county courts of lowa in appointing agents to sélect and make 
lists of the lands claimed to be swamp and overflowed lands, the filing 
of those lists with the surveyor gênerai for the state, and the transmis- 
sion by him of certified copies thereof to the General Land Office at 
Washington, to work a ségrégation of the lands from the public do- 
main, and a withdrawal of them from sale pending an inquiry into the 
iiierits of the state's claim. 

Were they withdrawn from sale by reason of the acts just recited? 
Counsel for the United States maintain the affirmative of this question, 
upon the authority of several cases called to our attention, notably New- 
hall V. Sanger, 93 U. S. 761, 33 L. Ed. 769; Kansas Pacific Railroad 
Co. V. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, 28 L. Ed. 1122; 
Wright V. Roseberry, 121 U. S. 488, 7 Sup. Ct. 985, 30 L. Ed. 1039 ; 
Hastings, etc., Railroad Co. v. Whitney, 133 U. S. 357, 10 Sup. Ct. 
113, 33 L. Ed. 363; Whitney v. Taylor, 158 U. S. 85, 15 Sup. Ct. 796, 
39 L. Ed. 906; Southern Pacific Railroad Co. v. United States, 200 U. 
S. 354, 26 Sup. Ct. 398, 50 L. Ed. 513; Michigan Land & Lumber Co. 
V. Rtist, supra. In Newhall v. Sanger it was held that lands, claimed 
under a Mexican or Spanish grant, the right to which was secured by 
treaty stipulation with Mexico, and which were under considération 
by a commission, created by our government to détermine the validity 
of such claims, were thereby segregated from the public domain, and 
did not pass by a railroad grant. Hère was obviously involved a 
claim recognized by our government, and one which was then actually 
sub judice. To the same effect is Southern Pacific Railroad Co. v. 
United States. In Kansas Pacific Railroad Co. v. Dunmeyer it was 
held that a homestead entry, made by a settler on the public lands and 
recognized by the proper land office before the filing of a map of definite 
location by a railroad company, which was the beneficiary of a grant, 
segregated the land entered upon from the public domain, so that it 
did not pass by the grant, even though the entry was abandoned after 
the filing of the map of definite location by the railroad company. 
Wright V. Roseberry discloses that the authorities of the state of Cali- 
fornia selected and designated the swamp lands there involved on a 
plat of a township made by the surveyor gênerai of the United States ; . 
that the same was forwarded to the General Land Office pursuant to n 
requirement of a statute specially applicable, and was approved by the 
commissioner. Even with that récognition of the state's claim, which. 



824 160 FEDERAL REPORTER. 

according to the authorities, at least amounted to a ségrégation of the 
land, it was held that the issue of a patent to a third party under the 
pre-emption laws of the United States on a daim initiated subséquent 
to the swamp land act was net necessarily void. The right of the parties 
was made to dépend upon the question whether the lands were in fact 
swamp lands at the date of the act of 1850, and that issue was authoriz- 
ed to be submitted to a jury. The court said: 

"If they are proved to hâve been such lands at that date, they were not 
afterwards subject to a pre-emption by settlers." 

In Hastings, etc., Railroad Co. v. Whitney it was held that a home- 
stead entry, which had been allowed to be made by the register and 
receiver of a land office, although it turned out to be void, segregated 
the land from the public domain. In that case the fées were paid by 
the entry man, and the entry was properly noted on the tractbooks of 
the land office. The récognition of the claim of the settler by the land 
office was held to constitute a ségrégation from the public domain, so 
as to exclude the land entered upon from a subséquent land grant in 
aid of a railroad. In Whitney v. Taylor it was held that a pre-emp- 
tion entry, in which the claimant had filed a declaratory statement, 
paid the fées required by law in such cases, and secured a notation of 
the statement in the tractbooks of the proper land office, operated, 
though the entry was afterwards canceled, to prevent passing of title 
by a grant subsequently made to a railroad company. It was held 
that the land was effectually segregated from the public domain, by 
the récognition of the entry as made, by the land office. Michigan 
Land & Lumber Co. v. Rust discloses a récognition by the Land De- 
partment of certain surveys, which were relied upon by the state as de- 
termining its right to certain swamp and overflowed lands. It there 
appears that a list of those lands had been made out according to a cer- 
tain resurvey which had been ordered, made, and approved by the 
Secretary of the liiterior, and that patents had issued accordingly. 
It was held that this amounted to a final adjustment of the grant on 
the terms of the new survey. 

The foregoing cases fairly represent the authorities relied on by the 
United States in support of their contention that the lands in question 
were, by reason of the claim made by the state to them, segregated from 
the public domain before the land grant of 1864 took effect, and there- 
fore did not pass by that grant. Thèse cases, in our opinion, fail to 
sustain that contention. They ail disclose an assertion of a right to 
certain land by claimants which was recognized in some manner by the 
Land Department. We understand the crucial test of ségrégation is 
found in such récognition. The right or claim, in order to constitute a 
ségrégation, must be such as in some manner either by receipt of fées 
for entry, permission to file upon the land, noting the filing upon tract- 
books, submission to a commission under treaty obligation or other 
like affirmative action of the Land Department, discldses a récognition 
of the claim, or discloses some privity between the claimant and the 
United States. This court has heretofore held that an équitable right 
to land can prevail over the légal title only — 
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■"when the former had either been recognized by the United States by a grant 
or an entry of the land or by the acceptance of payinent for It, so that the 
équitable owner was In prlvlty with the government, or the équitable rlght 
had been inltlated before the clalm whlch went to patent by a settlement or 
Improvement of the land, under a law whlch gave the settler or improver a 
right to be preferred in Its acquisition." Deweese v. Relnhard, 61 Fed. 777, 
781, 10 C. C. A. 55 ; Hartman v. Warren, 76 Fed, 157, 160, 22 C. C. A. 30 ; 
New Dunderberg Min. Co. v. Old, 79 Fed. 598, 606, 25 C. C. A. 116 ; James v. 
Germania Iron Ck)., 107 Fed. 597, 603, 46 a C. A. 476. 

In view of the foregoing authorities we think the mère assertion of 
a claim to land, unrecognized by the Land Department of the govern- 
ment in any manner, cannot operate to reserve or segregate it from 
the public domain so as to prevent disposition of it by the United 
States. The conséquence of any other doctrine condemns it. If a 
State can claim any land, and by the mère fact of claiming it prevent 
any subséquent disposition of it, it could claim ail lands, and thereby 
prevent disposition of any and ail the public domain. The improbabil- 
ity of such conduct on the part of a state does not withdraw its possi- 
bility from legitimate considération. We are not prepared to give our 
sanction to a rule that would permit this blockade upon settlement and 
enterprise. 

This case, we think, is clearly brought within the rule just stated. 
It involves a claim by the state, to which the Land Department had 
given no sanction. The method of giving such sanction, specially pro- 
vided by section 2 of the swamp land act as interpreted by the Suprême 
Court, was by judicially determining the fact that the lands claimed 
were swamp and overflowed lands. This was never donc. On the con- 
trary it was finally and conclusively decided they were not of that 
character. The surveyor gênerai of lowa had received lists of lands 
claimed to be swamp lands by agents of the several counties interested, 
and had forwarded copies of them to the Land Department for its in- 
formation only. Thèse lists had obviously been deposited with the 
surveyor by the state's agents as a step to secure the "proper récogni- 
tion" of them by the Land Department, acknowledged to be necessary 
by the lowa act of 1853. But the surveyor had no judicial function 
to discharge in the matter. He could only forward the pretensions of 
the state to the head of the Land Department which alone had power 
to act in the premises. Barden v. Northern Pacific Railroad, supra. 

The act of March 3, 1857 (11 Stat. 851, c. 117), cannot be invoked 
to give force or effect to the sélection of lands made by the state in 
this case. That was an act inspired by the inaction of the Secretary 
of the Interior in making out lists of swamp and overflowed lands, and 
it was obviously intended to aid the States in securing a récognition of 
sélections which they might bave made before then. It provided that 
any sélection "heretofore made and reported to the Commissioner of 
the General Land Office" be confirmed and approved, etc. As no 
steps had been taken by the state to make sélection of the lands in con- 
troversy until after the act in question took effect, it can hâve no bear- 
ing on this case, and no further considération of it is required. 

Conceding, without admitting, that there might hâve been a technical 
ségrégation of the lands in question pending an inquiry into the merits 
of the state's claim, we are impressed with the want of equity in favor 
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of the United States in this case. The lands in question, not having 
been swamp and overflowed lands in fact, as was finally and conclusive- 
ly established by the Secretary of the Interior, passed by the terms of 
the grant of 1864 to the railway company and its grantees. They be- 
longed to them in equity, if not at law. If they in contemplation of 
law were reserved from sale, the right of sélection of other lands in 
lieu of them was conferred by the act. The right of sélection was in- 
tended to be of equal value to the right lost by the supposed réservation. 
The right of sélection never having been exercised, the United States 
lost nothing by issuing patents of the land in controversy to the state 
for the benefit of the railway company. ihis was done in 1880 and 
1881. Since then most, if not ail, of the lands hâve been sold and con- 
veyed to numerous purchasers of small tracts, who bought them in 
good faith and for value. Twenty-five years or more of quiet enjoy- 
ment of the land in question hâve now elapsed. No fraud or unfair 
practices in any stage of the proceedings leading up to the final patents 
are charged against the railway company or any persons acting for it. 
In such circumstances, it would, in our opinion, be inéquitable and con- 
ducive of no good results to grant the relief sought by this bill. 

The decree of the circuit court dismissing the bill of complaint was 
correct, and is accordingly affirmed. 



CHICAGO, M. & ST. P. RT. CO. v. DONOVAN. 
(Circuit Court of Appeals, Eighth Circuit February 27, 1908.) 
No. 2,589. 
Bailboads— Injuries at Steeet Ceossings in Railboad Yabds— Reason- 

ABLB WABNINGS. 

Independently of any statute or ordinance upon the subject, It is tbe 
duty of a rallroad company, when about to send a car over a recognized 
Street crosslng In Itg yards, to exercise ordinary care for tbe protection of 
persons who may be using, or about to use, the crosslng as a place of 
travel by glving some reasonable warnlng of the approach of the car. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 41, Rallroads, §§ 988- 
1005.] 

Same— Persons to Whom Wakning is Due. 

The duty just stated Is one whlch tbe rallroad company owes to ail 
persons thus using the crossing, as a place of travel, or about to do so, 
wbether they be strangers or employés. 

[Ed. Note. — For cases lu point, see Cent. Dlg. vol. 41, Rallroads, S§ 
1014-1016.J 

Masteb and Servant— Masteb's Responsibility foe Sehvant's Aot Done 

IN ACCOBDANCB WITH RECOGNIZED, BUT NEGLIGENT, PbACTICE IN MaSTEE'S 

Service. 

When a négligent practlce obtalns such a recognlzed and long-establish- 
ed footing in, the master's service that the conclusion is unavoidable that 
he either bas knowledge thereof and acquiesces thereln or bas not exer- 
cised a reasonable supei-vlsion over the worli of bis servants, and one of 
them Is Injured by the act of another done in accordance with tliat prac- 
tlce, the master cannot arold responsibility on th« grouud that the ueffU- 
gent act was merely that of a fellow servant 
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4. SAME— ASSUMPTION OF ElSK — DISTINCTION BETWEEN OBDINAKY AND ES- 
TEAORDINARY RiSKS. 

The rule that a servant assumes ail the ordinary risks of the service 
in which he engages présupposes that the master wlll perform ail the du- 
tles cast upon hhn for the servant's protection, and therefore embraces such 
risks as are incident to the service where those dutles are performed, and 
not such as arise out of the master's négligence. The latter are deemed 
extraordlnary risks, and, under a recognlzed exception to the rule, are 
assumed by the servant, if the master's négligence is aetually known to 
him, or Is so plalnly observable that he may be reasonably presumed to 
know of It, and he then voluntarlly enters or remains In the service. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 547, 584-585. 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

Riner, District Judge, dlssentlng. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Charles B. Keeler and F. W. Root, for plaintiff in error. 

C. D. O'Brien (R. D. O'Brien, on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
RINER, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action by Mat- 
thew Donovan against the Chicago, Milwaukee & St. Paul Railway 
Company to recover for personal injuries sustained by him in a col- 
lision with a freight car at a recognized grade crossing in the com- 
pany's yard in the western suburbs of Chicago. The yard contained 
10 or more parallel tracks extending east and west across a public 
Street, and numbered consecutively from north to south. One of the 
company's freight trains, upon which Donovan was head brakeman, 
entered the yard in the early morning, while it was yet dark, and was 
backed in on track 6. To make the street clear for travel, the train 
was eut or parted at the crossing, the caboose and one or two cars be- 
ing put on the east side and the other cars on the west side. The move- 
ment of the train was then at an end, but Donovan, before quitting the 
yard, was required to report at the caboose, which was 1,500 to 1,700 
feet from his post at the head of the train. He was an experienced 
railroad operative, but had not been in that yard before. Whether 
there was a reasonably safe route to the caboose on the south side of 
the train, and whether it was reasonably open to him to walk along the 
north side between the train and track 5, are matters in respect of 
which the record is silent, save as he testifîed that some switching in 
the west or top end of the yard "blocked us so I had to walk down be- 
tween tracks 2 and 3" on the north side. At ail events, he took the 
north side, crossed over tracks 5, 4, and 3, then walked east bétween 
tracks 3 and 2 to the street, and then turned south along the street to- 
ward track 6 upon which the caboose was standing. The center of the 
street was planked, and he foUowed the planking. On track 4, from 
two to five car lengths west of the street, was an engine with a bright 
headlight facing the street, but that part of the yard was not otherwise 
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lighted. The engine was about to move, or was moving, a car on 
track 5 toward the street by the process of staking, which, as there em- 
ployed, is described in this way : An engine, with a stake attached at 
one end to its tender or tank, advances alongside the car, when the 
free end of the stake is swung outwardly into a socket in the rear cor- 
ner of the car ; the engine moves forward.and pushes the car along by 
means of the stake, until the car attains sufficient momentum to carry 
it to its destination; then the engine stops, the pôle drops to its side 
and the car continues on alone. While they are moving together, the 
front Une of the car is about four feet in advance of the engine. As 
Donovan turned into the street and walked south he saw the engine 
and appreciated that it was about to move forward, or was doing so, 
but he could not see the car, because it was back of the diverging rays 
of the headlight; and for the same reason he could not see a switch- 
man who was standing upon the rear end of the car. No flagman 
was at the crossing, no guard or signal light was on the front end of 
the car, and no effort was made to give a timely warning of its ap- 
proach to persons who might be passing in the street, but in thèse re- 
spects the work was being donc according to the usual and regular 
practice in that yard. One of the staking crew, who was corroborated 
and Kot contradicted, testified : 

"There was no signal either by whistle or lantern or In any other way, or 
any notice given of tliat car going over ttie street. There never Is. There 
was no watchman there at that time. * • * The engineer is watching 
towards the stakeholder back of the engine. • * » He is looking for a 
sign to know how far he Is going to kick the car. Hls attention is towarda 
the rear. • • * This work we were doing there at this tlme was done in 
the usual way, and we hâve done it that way ail the time I hâve worked there. 
Thia stake that is used there is about six feet long. The car does not extend 
in front of the engine far enough so that the flare of the headlight would 
strike the corner or the head end of It. The front end of the car would be 
back of the flare of the headlight." 

And another member of the crew testified : 

"A man standing on that crossing looking towards the engine with its 
headlight buming could not see the car. • * • This car that wae being 
staked would make a noise running down, but wouldn't overcome the noise 
of the engine. The engine would make a greater noise." 

Donovan had never met with a practice of staking cars over a pub- 
lic street without giving some reasonable warning to persons who 
might be passing therein, did not know that such was the practice in 
that yard, and did not know, or hâve any reason to believe, that the 
engine on track 4 was engaged in staking cars. Thinking that the en- 
gine might be drawing a long train which would obstruct his approach 
to the caboose, unless he crossed to the other side, and believing that 
he could safely take chances on crossing in front of the engine, he 
hastened along and passed over track 4 in safety, but when he stepped 
on track 5 he was struck and injured by the car which was being 
staked, then moving about 12 miles an hour. After he passed in front 
of the engine, one of the staking crew observed his perilous situation 
and called out a warning, but it came too late to be of any avail. 

Such was the case made by the évidence, when the conflicts therein 
and in the inferences to be reasonably drawn from différent parts of 
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it are resolved in favor of the party prevailing at the trial. Of the 
complaint it îs sufficient to say that it ciiarged, in substance, that the 
plaintiff was lawfuUy passing along the street in going from one part 
of the yard to another, that he did not and could not see the car or per- 
ceive its movement, that the défendant negligently ran it across the 
Street at a high rate of speed without giving any warning of its ap- 
proach, and that this négligence was the cause of his injuries. 

At the conclusion of the évidence the défendant requested the court 
to direct a verdict in its favor on the grounds, first, that there was no 
évidence of actionable négligence on its part, and, second, that the évi- 
dence conclusively established contributory négligence on the part of 
the plaintifï. The request was denied, and the court, in the course of 
its charge, said to the jury, in substance, that it was the duty of the 
défendant, when about to stake the car over the street, to exercise or- 
dinary care for the protection of persons who might be passing there- 
in by giving some reasonable warning of the approach of the car ; that 
the plaintiff, while passing along the street in going from one part 
of the yard to another, was as much entitled to this measure of protec- 
tion as other travelers; and that, if his injuries were caused by a fail- 
ure on the part of the défendant to exercise ordinary care by giving 
some reasonable warning of the approach of the car, and there was no 
contributory négligence on his part, he was entitled to recover. The 
jury returned a verdict for the plaintiff', judgment was entered thereon, 
and the défendant now assigns error upon the refusai of its request for 
a directed verdict, and upon that portion of the charge which declared 
that the plaintiff, while so using the street, was entitled to the same 
measure of protection, in the way of a reasonable warning, as other 
travelers. 

At the outset it must be conceded that if the plaintiff, after seeing 
the engine, observing its proximity to the street, and appreciating that 
it was about to move toward the crossing, or was doing so, had been 
injured in attempting to pass in front of it, he would not be entitled to 
recover. And it must be conceded, also, that if the exercise of ordinary 
care on his part as he advanced along the street would hâve necessarily 
disclosed to him the présence and movement of the car, as was the 
situation in Chicago, Milwaukee & St. Paul Railway Co. v. Clarkson, 
147 Fed. 403, 77 C. C. A. 575, and he had then been injured in attempt- 
ing to pass in front of it, he would not be entitled to recover. In ei- 
ther event he would hâve been guilty of négligence directly contributing 
to his injuries. But neither concession covers this case. The plaintiff 
was not injured in attempting to pass in front of the engine ; he could 
not see or hear the car which was advancing on the next track ; and he 
did not otherwise hâve reason to believe that the engine was staking 
a car at the time. Or, stating the whole of it, he successfully avoided 
the only danger which was discoverable by a reasonable use of his 
sensés, and sustained injuries from a danger which was not thus dis- 
coverable, and which he did not otherwise hâve reason to expect. 
Plainly, therefore, the évidence did not conclusively establish contribu- 
tory négligence on his part. Chicago, Rock Island & Pacific R. Co. 
v. Sharp, 63 Fed. 532, 11 C. C. A. 337; Texas & Pacific Ry. Co. v. 
Gentry, 163 U. S. 353, 16 Sup. Ct. 1104. 41 L. Ed. 186. 
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Scveral contentions are advanced in support of the assertion that 
there was no évidence of actionable négligence on the part of the de- 
fendant, one of them being also the basis of the exception to the in- 
struction before mentioned. Independently of any statute or ordinance 
upon the subject, it was the duty of the défendant, when about to stake 
the car over the public street, to exercise ordinary care for the protec- 
tion of persons who might be passing therein by giving some reason- 
able warning of the approach of the car. Chicago, Rock Island & 
Pacific Ry. Co. v. Sharp, supra ; Harty v. Central Railroad Co., 43 N. 
Y. 468 ; Brown v. N. Y. C. R. Co., 32 N. Y. 597, 88 Am. Dec. 353 ; Il- 
linois Central R. R. Co. v. Bâches, 55 111. 379, 384 ; Dick v. Railroad 
Co., 38 Ohio St. 389, 396; Delaware, etc., Co. v. Converse, 139 U. S. 
469, 473, 11 Sup. Ct. 569, 35 L- Ed. 213 ; 3 ElHott on Railroads, §§ 
1156, 1158. The existence of this duty and its nonperformance are 
not seriously questioned, but the contention is made that it was a duty • 
which the défendant owed to the ordinary traveling public, and not 
to orfe in its service, like the plaintifif. Some color is given to the con- 
tention by several cases in which there are gênerai expressions seem- 
ingly making such a distinction between the ordinary traveling public 
and employés, but when thèse expressions are read in the light of the 
questions necessarily presented for détermination, the cases in which 
they are found do not do more than to establish that crossing signais, 
however required, are designed for the protection of persons using or 
about to use the crossing as a place of travel, and not of those who are 
neither so using it nor about to do so, such as a man driving a team 
afong a street parallel to the railroad, or an employé working on or 
near the track some distance from the crossing. There are also cases 
which seemingly reject such a distinction between the ordinary travel- 
ing public and employés (see Illinois Central R. Co. v. Gilbert, 157 
m. 354, 367, 41 N. E. 724 ; St. Louis, etc., Co. v. Eggmann, 161 111. 156, 
159, 43 N. E. 620 ; East St. Louis, etc., Co. v. Eggmann, 170 111. 538, 
48 N. E. 981, 62 Am. St. Rep. 400 ; Pittsburgh, etc., Co. v. Moore, 152 
Ind. 345, 350, 53 N. E. 290, 44 L. R. A. 638 ; Baltimore & O. S. W. 
Ry. Co. V. Peterson, 156 Ind. 364, 59 N. E. 1044 ; Bluedorn v. Mis- 
souri Pacific Ry. Co., 108 Mo. 439, 446, 18 S. W. 1103, 32 Am. St. Rep. 
615; Louisville, etc., Co. v. Martin, 113 Tenn. 266, 87 S. W. 418, 
432) ; but independently of that, we are of opinion that the duty be- 
fore stated was one which the défendant owed to ail persons using or 
about to use the crossing as a place of travel, whether they were Etran- 
gers or employés. And this conclusion is, as we think, sustained by 
thèse considérations: The crossing was part of a public street, and 
therefore was a recognized place of travel. One person had the same 
right to use it as another. The safety of one user was of the same 
public concem as that of another. And the danger to be avoided 
threatened ail users alike. In short, the reasons for safeguarding travel 
in the street applied with equal force to ail travelers therein. 

It is next contended that, as to the plaintiiif, the failure to give a rea- 
sonable warning was solely the négligence of his fellow servants who 
were staking the car. But the contention is not well taken. The fail- 
ure to give such a warning was not peculiar to that occasion, or merely 
a casual neglect of duty on the part of those who were staking the car, 
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but was of fréquent occurrence at the crossings in that yard, and was 
> in accordance with what counsel for the défendant concède was "a rec- 
ognized and long-established practice there." One of two conclusions 
is, therefore, unavoidable. Either the défendant knew of that practice 
and acquiesced therein, or it neglected to exercise a reasonable supervi- 
sion over the work of its servants in that yard. In either case its re- 
sponsibility for the continued existence of that practice is so plain that 
the acts of its servants donc in accordance therewith must, in légal 
contemplation, be regarded as if donc with its sanction. 

It is further contended that, as it was the recognized and long-es- 
tablished practice in that yard to stake cars over the street without giv- 
ing some reasonable warning to persons passing therein, the plaintiff's 
injuries resulted from an assumed risk. But this contention is also 
untenable. The rule that a servant assumes ail the ordinary risks of 
the service in which he engages présupposes that the master will per- 
form ail the duties cast upon him for the servant's protection, and 
therefore embraces such risks as are incident to the service where 
those duties are performed, and not such as arise out of the master's 
négligence. The latter are deemed extraordinary risks, and, under a 
recognized exception to the rule, are assumed by the servant, if the 
master's négligence is actually known to him, or is so plainly observa- 
ble that he may be reasonably presumed to know of it, and he then 
voluntarily enters or remains in the service. Texas & Pacific Ry. Co. 
V. Archibald, 170 U. S. 665, 672, 18 Sup. Ct. 777, 42 L- Ed. 1188 ; 
Choctaw, O. & G. R. Co. v. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 
24, 48 L. Ed. 96 ; Texas & Pacific Ry. Co. v. Swearingen, 196 U. S. 
51, 62, 25 Sup. Ct. 164, 49 L. Ed. 382. When the rule and its excep- 
tion are applied to the case made by the évidence, as before recited, 
it is plain that the risk which resulted in the plaintiff's injuries was not 
, assumed as an ordinary incident of the service, because it arose out of 
the defendant's négligence, and was not assumed as an extraordinary 
risk, because that négligence was neither known to the plaintiff nor 
plainly observable by him during the short time intervening between 
his entrance into the yard and the collision. 

We think the motion for a directed verdict was rightly denied. 

As the exception taken to a portion of the court's charge, before men- 
tioned, merely présents in another form the contention that the plain- 
tiff was not one of those to whom the défendant owed the duty of giv- 
ing some reasonable warning of the approach of the car, it is sufficient- 
ly disposed of by what has already been said on that subject. 

The judgment of the Circuit Court is affirmed. 

RINER, District Judge, dissents. 
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RIOHMOND STANDARD STEEL SPIKB & IRON CO. v. GHBSTERFIHÏI/D 

OOAL OO. 

(Circuit Court of Appeals, Fourth Circuit January 18, 1908.) 

No. 750. 

Fbauds, Statute of— Requisites of Weiting— Signature. 

A writing purporting to be a contract between two corporations for the 
sale and purchase of coal, signed by one and havlng the name of the other 
typewrltten at the end by the draftsman, without authorlty, with a blank 
followlng It for the signature of the offlcer executing the same, but which 
blank was never fllled, Is not a signed contract effectuai to avold the Vir- 
ginia statute of frauds, nor does it become such because the corporation 
not signlng made deliveries of coal In aecordauce wlth its tenns, where 
it subsequently refused to make further deliveries. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

William L. Royall, for plaintiff in error. 

John Pickrell and William Crump Tucker, for défendant in error. 

Before PRITCHARD, Circuit Judge, and PURNELL and BOYD, 
District Judges. 

PER CURIAM. This is an action of trespass on the case in as- 
sumpsit in the Circuit Court of the United States for the Eastern Dis- 
trict of Virginia, at Richmond, in which the plaintiff below, the Rich- 
mond Standard Steel Spike & Iron Company, which is the plaintiff in 
error hère, sought to recover damages of the défendant below, the 
Chesterfield Coal Company, the défendant in error hère, for an alleged 
breach of contract for a year's supply of coal to be used at the manu- 
facturing establishment of the plaintiff in error at Richmond. Both 
parties are corporations. 

The cause of action of the plaintiff is an allegêd contract in writing 
signed by the parties, bearing date the 20th day of May, 1902, in which 
it was agrced that the party of the first part, the Chesterfield Coal 
Company of New York, should furnish and deliver to the party of 
the second part on board cars at Winterpock, Va., car load Clover 
Hill R. O. M. coal, same quality as sample sent, which the party of the 
second part, the Richmond Standard Steel Spike & Iron Company, 
would need from the day of the alleged contract until May 31, 1903, 
approximating the quantity at about 2,500 tons, more or less, the same 
to be shipped in quantities and at such time as party of the second 
part might direct during the continuance of the contract, at the pricc 
of $2 per ton of 2,240 pounds, f. o. b. at the mines. The défendant 
denied the exécution of the contract, and interposed the plea of res 
adjudicata, because of the fact, as alleged, that in a suit in the state 
court of Virginia the same cause of action between practically the 
same parties had been considered, passed upon, and determined, and 
a further défense that the contract in its terms was not to be performed 
within a year from its date, and that the same was not in writing and 
signed by the parties as required by the Virginia statute of frauds, 
and was therefore invalid. On the trial of the cause in the Circuit 
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Court, a trial by jury was duly waived, and the issues of fact arising 
upon the pleadings, together with questions of law involved, were sub- 
mitted to the presiding judge. After hearing the évidence, a décision 
was rendered by the court in favor of the défendant, and judgment 
accordingly entered. Several exceptions werc taken and are presented 
for our considération, but we deem it necessary in disposing of the 
case to consider only one, which was taken and is relied upon by the 
plaintifï in error. 

The point primarily involved, and which if adverse to the plaintiff 
in error is décisive of the controversy, is whether a contract signed 
by one of the parties sought to be bound thereby, with the name of 
the other party written in type by the draftsman without authority at 
the time, can, by subséquent action of the party whose name was sign- 
ed in type, become by adoption a signed contract so as to be effectuai 
to avoid the Virginia statute of frauds, which requires a contract not 
to be performed within a year to be in writing and signed by 
the contracting parties. The paper writing claimed by the plaintiff 
in error in this case to be a contract in compliance with the Vir- 
ginia statute setting out the terms of the contract and signed by 
the parties was typewritten in the office of John S. Lear & Co., 
coal brokers, in Richmond, Va. The name of the Chesterfield Coal 
Company was typewritten at the time of drafting this paper at the 
bottom of the draft by the typewriter, and immediately, in this condi- 
tion, sent to the plaintiff in error and properly signed in its name by 
the vice président and gênerai manager of the Company. The paper 
thus signed was then transmitted to the office of the défendant in er- 
ror in New York, where it remained without further signature or 
signing by the défendant. 

The correspondence in regard to furnishing coal to the plaintiff in 
error by the défendant had commenced in November, 1901. A man 
by the name of Jewett, who was a member of the firm of Jno. S. Lear 
& Co., being the active person in the correspondence, and there were 
a number of communications between Jewett and the défendant Com- 
pany in New York, and also between Jewett and the plaintiff in error, 
relating to a contract for the furnishing of coal to the plaintiff by 
the défendant, ail of which will be found in the record. Subséquent 
to November, 1901, to wit, beginning in the year 1902, other cor- 
respondence of like character appears in the record ; and it further ap- 
pears that shortly before the draft of the alleged contract the défend- 
ant shipped to the plaintiff a car of sample coal, and a little later on 
two cars of sample coal at the plaintiff's request; that thèse samples 
proved satisfactory, and, thereupon, as stated, the contract was drafted 
in the office of L,ear & Co., was presented to the plaintiff and signed 
as before stated. After the contract was signed by plaintiff and had 
been transmitted to New York with the name of the défendant Com- 
pany thereto written in type, there is évidence tending to show that 
the défendant company commenced to ship cargoes of coal to plaintiff 
in quantities and at prices as set out in the terms of the said draft, and 
thus continued until about July 21, 1902, when plaintiff complained to 
défendant that the coal being shipped was not of the character and 
quality required by the contract. Thereupon the défendant refused 
160 F.— 63 
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further to ship coal to plaintiff on the ground that it had made no con- 

tract with plaintiff as claimed. 

The contention of the plaintiff in this case is that although the Ches- 
terfield Coal Company did not actually sign the contract in the first 
instance, and that the name of the Chesterfield Coal Company was 
placed there by the typewriter without authority, yet, after the plain- 
tiff had executed the paper as a contract and the same had gone into 
the possession of the défendant and was held by it, the defemJant had 
in the meantime proceeded to supply the plaintiff with coal precisely as 
set out in the terms of the draft ; that the défendant thus accepted the 
contract, recognized the signing as its act, became bound by the terms 
of the draft, and thereby adopted the name which had theretofore been 
typewritten as the name and signature of the said company ; and that 
the typewritten draft then became a written contract signed by the par- 
ties so as to be effectuai to avoid the Virginia statute of frauds. 

A careful considération of the facts disclosed by the record shows 
that there might hâve been a meeting of the minds of the parties to 
such an extent as to constitute a paroi contract capable of enforcement, 
However, that is a question raised by the assignment of error be- 
fore us. It is admitted by the plaintiff in error that unless it can be 
shown that the contract in this instance was reduced to writing and 
signed by the parties the cause of action is barred by the statute of 
frauds. It may be taken for granted, and there are strong circumstan- 
ces to sustain the conclusion, that the parties in the outset intended to 
enter into a contract so executed as to meet the requirements of the 
Virginia statute, and the plaintiff in error, through its vice président, 
signed the blank under its name that had been attached by the type- 
writer. But the contract in this condition was only partially executed, 
and could not be treated as completed until the président or other prop- 
erly authorized officer or agent of the défendant had signed also in the 
blank left by the typewriter for that purpose. It cannot therefore, in 
our opinion, be reasonably insisted that the contract was in writing 
and signed by the parties as required by the laws of the state of Vir- 
ginia. The paper relied upon hère as a contract when presented to the 
défendant company did not even contain what purported to be the sig- 
nature of the company — there were only the four typewritten words, 
"The Chesterfield Coal Company." If the draft had contained not only 
the name of the company, but also the name of its président or other 
officer or agent authorized to sign the corporate name of the company, 
thus complying with the requirements necessary to bind a corporation 
in the exécution of a contract, and in this condition the président or 
other authorized officer or agent of the défendant had accepted the pa- 
per, and by words or action had given récognition to the same by ad- 
mitting the signing and signature as the act of the company for the 
purpose of binding it, then there would be much force in the conten- 
tion of counsel for the plaintiff in error that, although the signing and 
signature was unauthorized in the outset, there was a subséquent adop- 
tion which rendered the contract complète. But the facts and circum- 
stances in connection with the alleged contract, which is the basis of 
this action, are not sufificient in our opinion to lay the foundation for 
that view. 
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We are confronted by a further question in this case, and that is 
that in the trial below it became the duty of the trial judge to discharge 
the functions both of the jury and of the judge. In assuming the prov- 
ince of the jury he had necessarily to pass upon the testimony, the 
weight, the character, and effect of the testimony pro and con in de- 
termining the issues of fact, and when he rendered his décision it was 
in its relation to the issues of fact a verdict of the same légal import 
as if it had been rendered by a jury duly sworn and impaneled in the 
case, and is subject to be reviewed to the extent only that an appellate 
court has the right under the law to review the findings of a jury. 
One of the findings of fact is that the contract in question had not been 
put in writing and signed ■. by the parties as required by law in or- 
der to avoid the opération of the statute of frauds. The finding of the 
court in this respect being as follows : 

"That the contract alleged In the déclaration was not to be performed wlthin 
a year, was not in writing, signed by the défendant or its duly authorized agent 
in that behalf, and hence under the statute of frauds no recovery could be 
had thereon." 

We do not feel that we would be justified under the circumstances 
of this case in interfering with this finding of fact. We might en- 
large upon the question presented by discussing the différence bétween 
the rules which should be applied to individual liability accruing from 
subséquent adoption of a signing or signature to an obligation and 
that of a corporation. An individual acts for himself and upon his 
own responsibility, and he is at liberty to recognize or adopt a signa- 
ture as his own, and thereby bind himself by the terms of the paper or 
instrument to which it is attached. But corporations act through their 
legally constituted agents or instrumentalities, and therefore, in order 
to bind the latter under the principle of adoption, it would, in our opin- 
ion at least, be necessary that the formai method required in exécution 
of written obligations by a corporation should in the outset be observed. 
That was not done in the case hère. 

For the reasons herein assigned the judgment of the Circuit Court 
is affirmed. 



JACOB TOME INSTITUTB y. WHITCOMB. 

(Circuit Court of Appeals, Pourth Circuit February 25, 1908. On Behearing, 

May 28, 1908.) 

No. 691. 

1. COTJETS— OONCUEBENT JUBISDICTION— FEDBBAI, AND STATE OoTTBTS. 

An ex parte proceedlng In a state court for the foreclosure of a mort- 
gage on a leasehold against the original mortgagor under a local stat- 
ute applicable to the foreclosure of mortgages, to which complalnant, a 
grantee of the leasehold interest subject to the mortgage and a nonresl- 
dent, was not a party, dld not affect the jurlsdiction of the fédéral court 
of a suit brought by complalnant against the mortgagee for an account- 
Ing of the proceeds of certain Insurance poUcles which It had ooUected, 
and for damages for the mortgagee's settlement of such daim for lew 
tban the amount due thereon against complalnant'a protast 
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2. MoRTGAGES— INSUBANCE— Settlembnt of Loss bt Mortgagee— Accounting. 

Where a mortgagee settled an Insurance loss under polleles payable to 
It as its Interest in the mortgaged promises miglit appear, for ttie amount 
flxed by an award of arbitrators which was net binding without the con- 
sent of the owner of the mortgaged promises, but the prépondérance of 
the évidence Indlcated that the amount allowed was the reasonable value 
of the loss sustained, and the owner did not malîe a bona fide effort to 
carry out the arbitratlon, the mortgagee was not llable to account to th« 
owner for the différence between the amount reeelved and the amount 
of the loss as claimed by the owner. 

3. Same— Déduction foe Attobnet's Fées. 

Where, after arbltration of the amount of loss on certain mortgaged 
promises payable to the mortgagee, the Insurance companles paid the 
amount of the award into court, and the property mortgaged was worth 
more than twice the amount of the mortgage, the mortgagee was not en- 
titled to deduct an attorney's fee from the' amount of the award which 
it accepted in full settlement of the loss, against the protest of the own- 
er of the premlses. 

Cross-Appeals from the Circuit Court of the United States for the 
District of Maryland. 

Joseph R. Gunther (L,. Marshall Haines, on the brief), for the Jacob 
Tome Institute. 

John E. Semmes and Charles F. Carusi, for James A. Whitcomb. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELL, District Judges. 

PER CURIAM. Thèse are cross-appeals from a decree of the Unit- 
ed States Circuit Court for the District of Maryland, entered on the 
15th day of May, 1906, in a cause in equity therein pending, wherein 
James A. Whitcomb was complainant, and the Jacob Tome Institute 
was défendant, and arose out of facts briefly stated as follows : 

The complainant, James A. Whitcomb, was the owner of a certain 
leasehold estate in a lot of land, with the improvements thereon, on 
the west side of St. Paul street, near Lexington street, in the city of 
Baltimore, known as the "Condor Building," shortly theretofore pur- 
chased by him from Edward I. Clark, subject to a mortgage in favor 
of the Jacob Tome Institute, for $30,000, the payment of which Whit- 
comb assumed. The buildings were insured for $20,000, loss, if any, 
payable to the holder of the mortgage as its interest should appear, 
and the same were burned during the conflagration in Baltimore, in 
the month of February, 1904. Shortly after the fire, the mortgage be- 
ing in arrears, the Jacob Tome Institute instituted a statutory fore- 
closure proceeding against the mortgagor, Clark, in circuit court No. 
2 of the city of Baltimore, and a decree of sale by default was entered 
on the 9th day of April, 1904. No steps were taken to carry out this 
decree, but, on the contrary, an arrangement was made to extend the 
time of payment of the mortgage indebtedness. About this same time, 
the Jacob Tome Institute, the mortgagee and holder of the policies of 
insurance above mentioned, made proof of loss thereunder, fixing the 
same at $33,334, and the insurer and assured, not being able to agrée 
upon the amount of loss, the former demanded their right to arbitrate 
the same, pursuant to the provisions of said policies issucd to said 
Whitcomb, and the said Whitcomb and the insurance companies se- 
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lected each an arbitrator, and an umpire was duly chosen to ascertain 
the loss. The arbitrators and umpire made inefïectual efforts to meet, ' 
and, failing so to do, the arbitrator of the insurance companies, and 
the umpire chosen by the two arbitrators, assessed the damages, and 
agreed upon an award of $17,041.82, in which finding the arbitrator 
selected by Whitcomb did not join, claiming to hâve had no oppor- 
tunity to participate in the ascertainment of the same. Pending thèse 
negotiations, the Jacob Tome Institute, at the instance of the coraplain- 
ant, Whitcomb, instituted suit in the Suprême Court of Baltimore City, 
to recover the full amount of said insurance poUcies, it being conceded 
that the insurance companies were not bound by the award ; and there- 
upon the insurance companies tendered the sum of $17,041.82, the 
amount of the award, which, under their plea, was paid into court. 
Against the protest of Whitcomb, the institute, by its vice président, 
accepted this sum in full settlement of the claim arising under said 
policies, and applied the same in réduction of the amount due under the 
mortgage, less the sum of $852.09 (being 5 per cent, retained by counsel 
for the institute for making the collection) and asserted a claim for 
the balance of $4,777.27 against Whitcomb under the mortgage. Com- 
plainant vigorously protested against this settlement, insisting that 
neither the Jacob Tome Institute nor its counsel had authority to set- 
tle the loss due under said policies against his objection, especially as 
the land covered by the mortgage was ample security for the amount of 
any balance due thereunder, and indeed was worth more than twice the 
amount secured by the mortgage. The complainant likewise resisted 
the right of the institute's counsel to retain the $852.09 for making 
the collection; and thereupon fîled his bill in equity in this cause, ask- 
ing for an accounting from the défendant, and that it be charged with 
the différence between the amount thus received on account of the in- 
surance, and the face value o£ the policies. The défendant answered, 
and upon thèse pleadings issue was duly joined, and considérable évi- 
dence adduced by the parties, most of which was taken by déposition, 
but part orally béfore the court; whereupon the decree appealed from 
in this case was entered by the court, rejecting the item of $852.09, the 
charge by defendant's counsel for making the collection, and decree- 
ing that the complainant pay to the défendant the sum of $3,918.18, 
being the balance due on said mortgage, less the charge for collection 
above made; from which decree both parties appealed. 

A preliminary question was presented as to the jurisdiction of the 
court, because of the foreclosure proceedings instituted in circuit court 
No. 2 of Baltimore city against the original mortgagor, Clark, by the 
Jacob Tome Institute, and the decree in which proceeding remained 
unexecuted. The lower court took jurisdiction, and we think rightly. 
The proceeding at most was ex parte, to which the complainant, who 
is a nonresident of the state of Maryland, was not a party, and was in- 
stituted in that court under a local statute applicable to the foreclosure 
of mortgages ; and it is quite apparent that the proceedings in the same 
were not such as to deprive the lower court of its jurisdiction of and 
concerning the subject-matter of this litigation. The merits of the 
case turn largely upon questions of fact, as to which there was much 
conflict in the évidence; and the lower court reached the conclusion 
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that the défendant, the Jacob Tome Institute, ought not to bear the loss 
arising from the settlement by its counsel of the insurance claim, 
against the protest of the complainant ; and in this view, after careful 
considération, we conçut. While there is much in the record to sus- 
tain the contention of the complainant that he ought not to be bound 
by the award, and that the settlement of the loss under the insurance 
policies, against his consent, at the amount received, was unjust to 
him, still, upon a full review of ail the évidence, we believe it cannot 
be fairly said that what was allowed by the arbitrators was not the fair 
value of the property destroyed. The decided prépondérance of the 
évidence is that what was allowed by the award, and accepted by the 
institute, was the reasonable value of the loss sustained ; and while we 
think there was but little excuse for the institute's counsel accepting 
this amount at the time he did, against the complainant's protest, we, 
nevertheless, believe it is as much as would probably hâve been allowed 
by a jury, had the trial been proceeded with. In arriving at this con- 
clusion, we think it proper to say that we hâve not been entirely un- 
influenced by the fact that the complainant has failed to satisfy us 
that he made a bona fide eflfort to carry out the arbitration between 
himself and the insurance companies. We entirely agrée with the 
lower court that the defendant's counsel ought not to be allowed to 
retain the sum of $852.09 for professional services rendered in making 
this collection, but, on the contrary, the institute should account for 
that amount to the complainant in settlement of the mortgage. The 
services rendered by the defendant's counsel did not inure to the bene- 
fit especially of the complainant. He would hâve received at least the " 
amount of the award as fixed by the insurance company's arbitrator 
and the umpire, and since the defendant's counsel, according to his own 
admission, saw fit to settle, instead of prosecute, this suit, as directed 
by the complainant, he ought not to be allowed to retain anything for 
his services in connection therewith. The complainant alone, if the 
litigation had been conducted to a finality, and decided against him, 
would hâve been the loser. His interest in the land upon which the 
mortgage was a lien, was worth more than twice the value of the 
amount secured by the mortgage, and if he wished to resist the accept- 
ance of the amount of the award, in full settlement of his claim, it 
was his privilège to do so, certainly as between himself and the mort- 
gagee. 

It follows from what has been said that the decree of the lower court 
should be affirmed, with cost to the appellee, Whitcbmb. 

Affirmed. 

On Pétition for Rehearing and Modification. 

This cause is now before the court upon a pétition for rehearing 
and modification of the opinion rendered herein on the 35th of Feb- 
ruary, 1908, respecting the costs in the lower court; the allowance 
of costs having been one of the subjects of error assigned in the cross- 
appeal of Whitcomb. After maturely considering the questions pre- 
sented by such pétition, the conclusion reached by the court is that the 
décision of the lower court should be modified, in so far as the same 
allows the Jacob Tome Institute its costs in that court against Whit- 
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comb; and the décision of the lower court, as shown by the opinion 
heretofore announced herein, is affirmed, witii the modification requir- 
ing the institute to pay its own costs in the lower court, as well as the 
costs of this court. 
Modified. 



ALEXANDRIA NAT. BANK v. WILLIS C. BATES CO. 
(Cîlrcuit Ciourt of Appeals, Fourth Circuit. Februar/°7, 1908.) 
. No. 743. 

1. Removal ot Catjses— Gbotthd of Eemoval— Petthow. 

In a pétition for removal, the plaintiff In the title of the cause was 
deslgnated as a national bank, but there was nothing in the pétition by 
way of averment to show that It was organized and incorporated as a 
national banlc pursuant to the laws of the United States, and the only 
allégation of citizenship was that the plaintiff, at the commencement of 
the suit, was and still Is a corporation engagea in the banking business 
In the City and county of Alexandrla and state of Virginia. Heia, that 
the pétition was fatally defective for failure to aver plalntiff's citizen- 
ship, as the tltle of the cause could not be treated as an averment of 
the pétition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, I 171. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shlpp V. Williams, 10 C. a A. 249 ; Mason v. Duilagham, 27 C. C. A. 298.] 

2. Same— Bond. 

Under Removal Act, March 3, 1875, c. 137, § 3, 18 Stat. 470, as amend- 
ed by Act August 13. 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 510], requlring a pétition and bond for the removal of a cause 
to a fédéral court, a bond capable of being enforced In case of the de- 
fault of the party executlng it is a prerequisite to removal. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Removal of Caus- 
es, §1 184, 185.] 

3. Same— EXECUTIOH— COEPOBATE Officbrs. 

Where a removal bond was signed "Willls C. Bâtes Company, by Wlllis 
C. Bâtes, Treasurer," but it did not appear that Willls C. Bâtes as treas- 
urer had any authority to exécute the bond, and the corporate seal was 
not attached, and it was not shown that the person signlng the bond had 
authority to attach the seal, the bond was vold. 

4. Same— Name of Paety. 

An action was brought against the Willls C. Bâtes Company, a cor- 
poration, whereupou a removal bond was filed reciting "that the Willls 
C. Bâtes & Co., undertake," etc., and described the suit as one pending 
"wherein the Alexandrla National Bank is plaintiff and said Willls C. 
Bâtes is défendant." Held, that the bond was void for failure to prop- 
erly describe the action. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia. 

Howard W. Smith and C. C. Carlin, for plaintiff in error. 

Clayton E. Emig (Arthur P. French, on the brief), for défendant in 
error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and PUR- 
NELL, District Judges. 
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PRITCHARD, Circuit Judge. Plaintiff in error on the 29th of 
June, 1905, sued eut an attachment in the circuit court of Fauquief 
coùnty, Va., in pursuance of the Virginia statute, against the défend- 
ant in error to recover of the défendant the sum of $2,752, with inter- 
est from the Ist day of June, 1905, and cost. In this proceeding cer- 
tain property consisting of lumber, tics, etc., was attached. Shortly 
thereafter a pétition was filed in the circuit court of Fauquier county 
requesting said court to remove the cause to the United States Circuit 
Court for the Eastern District of Virginia. On the 25th of September 
an order was entered by the judge of the circuit court of Fauquier 
county referring the said cause to the corporation court of the said 
Alexandria City, Va., for the purpose of having the motion for removal 
determined. This motion was heard in the corporation court of Alex- 
andria and denied, for the reasons set forth in the following order of 
the court: 

"This cause comlng on agaln to be heard upon the pétition or the Willls 
0. Bâtes Company to remove the same to the United States Circuit Court 
for the reasons thereln set forth, and being argued by counsel, and the 
court being of opinion that the paper flied in this cause, purporting to be 
a bond, is not a bond, the court doth therefore find that the said paper is 
not a bond, and, without further passlng upon the matters and questions 
raised, the court doth retaln the cause upon Its docliet In order to give op- 
portunity to the petitloner to talie such further proceedings as he may be 
advised. And the petitloner asked leave to amend said paper purporting 
to be a bond, but the court deelined to permit any amendment, to which 
ruUng of the court the petitloner excepted." 

Whereupon the défendant in error procured from the clerk of the 
corporation court of Alexandria City a transcript of the record, and 
filed the same in the United States Circuit Court for the Eastern Dis- 
trict of Virginia on December 28, 1905. On the 5th day of July, 1906, 
the plaintiff in error filed its motion in the United States Circuit Court 
as aforesaid to remand the cause to the corporation court for Alexan- 
dria City, Va., on the ground that: 

"This court is without jurisdiction to hear and détermine the cause." 

This motion was overruled, and an exception to the ruling of the 
court was taken by the plaintiff in error. The cause came on for hear- 
ing on its merits the llth of January, 1907, and a jury was duly im- 
paneled. The défendant in error pleaded non assumpsit. 

The défendant in error moved the court to instruct the jury to re- 
tum a verdict in its favor, which motion, after argument of counsel, 
was granted and the jury was so instructed. The following allégation 
contained in the pétition is the only référence upon which défendant in 
error relies to sustam his contention that there is a proper averment as 
to citizenship. The allégation in question is as follows : 

"The said suit is a controversy between the plaintiff, which, at the time 
of the commencement of the said suit, was, and still is, a corporation en- 
gagea in the banlùng business in the clty and county of Alexandria, and state 
of Virginia," 

While the title of this cause shows that the plaintiff below is desig- 
nated as a national bank, nevertheless there is nothing in the pétition 
by way of averment to show that it was organized and incorporated as 
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a national bank in pursuance of the laws of the United States, nor does 
it appear that it is a citizen of the State of Virginia. 

It is contended by the défendant in errer that, inasmuch as the law 
provides that a national bank shall be a citizen of the state where it 
does business, such provision obviâtes the necessity of an averment to 
that efïect, it being alleged that it is a corporation engaged in business 
in the state of Virginia. This provision of the law does not warrant 
the inference that the plaintiff in error is a citizen of the state of Vir- 
ginia in the absence of an averment to that effect. It has been repeated- 
ly held that the title of a cause cannot be treated as an averment or al- 
légation in a pétition or bill. The only averment contained in the péti- 
tion as to the citizenship of the plaintiff in error is that it is a corpora- 
tion doing business in the city of Alexandria, in the state of Virginia. 

In the case of Grâce v. American Central Ins. Co., 109 U. S. 283, 
3 Sup. Ct. 310, 27 L. Ed. 932, the Suprême Court, in discussing this 
phase of the question, and in referring to the case of Robertson v. 
Cease, 97 U. S. 646, 24 L. Ed. 1057, says : 

"In the last case it is sald tliat, 'Where jurisdictlon dépends upon the 
citizenship of the parties, such citizenship, or the facts whlch In légal Intend- 
ment constitute it, should be distinctly and positlvely averred in the plead- 
ings, or they should appear affirmatively and with equal dlstinctness in 
other parts of the record.' Rallway Co. v. Ramsay, 22 Wall. 322, 22 L. 
Ed. 823; Eriges v. Sperry, 95 U. S. 401, 24 L. Ed. 390. In Brown v. 
Keene, 8 Pet. 112, SL. Ed. 885, it Is declared not to be sufficient that juris- 
dictlon may be inferred argumentatively from averments In the pleadings ; 
that the averments should be positive." 

Section 3, Act March 3, 1875, c. 137., 18 Stat. 470, as amended by 
section 1, c. 866, of the act approved August 13, 1888, 25 Stat. 433 
[U. S. Comp. St. 1901, p. 510], requires that, when a pétition is filcd 
to remove a case from a state to a fédéral court, the petitioner shall 
"make and file therewith a bond, with good and sufficient surety for 
his or their entering in such circuit court on the first day of its then, 
next, session, a copy of the record in such suit, and for paying ail costs 
that may be awarded by the said circuit court if said court shall hold 
that such suit was wrongfully or improperly removed thereto, and also 
for their appearing and entering spécial bail in such suit if spécial bail 
was originally requisite therein." This statute requires that a bond 
shall be filed as a prerequisite to the removal of a cause. In other 
words, it is just as essential that a bond should accompany the pétition 
and be filed with it as it is that the pétition should be filed in order to 
entitle the petitioner to hâve the cause removed. 

The state court in refusing to grant the removal of this case from 
that court held that the paper writing purporting to be a bond was not 
the kind of a bond required by the statute. In other words, that it was 
not a valid bond. When a bond is required to be filed, it necessarily 
follows that it must be a paper writing capable of being enforced in the 
event that there should be default on the part of the party executing 
the same. In the first place, while the bond in question is signed "Wil- 
lis C. Bâtes Company, by Willis C. Bâtes, Treasurer," it does not ap- 
pear that Willis C. Bâtes as treasurer had any authority to exécute the 
same, nor was the seal of the corporation attached to the bond, or that 
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the party signing the same had authority to attach the seal o£ the cor- 
poration. 

In L,yle's Notes on Private Corporations, p. 78, the author, says : 

"It does not f ollow that an Instrument made by a corporation Is a sealed 
Instrvimeait from the mère clrcumstance that It has a corporate seal attached. 
It must further appear from the paper Itself or other évidence alitinde that 
the seal was affixed by a duly authorized person, and with the purpose of 
making it a sealed instrument." 

It appears from an inspection of the bond that it is not the bond of 
the Willis C. Bâtes Company. While the Willis C. Bâtes Company is 
the corporate name of the défendant below, yet the bond recites that 
"We, the Willis C. Bâtes and Company undertake," etc. Therefore, 
this cannot be construed to be the bond of the parties seeking to remove 
the case. It also appears that the bond which describes the suit that is 
pending in the state court uses the following language : 

"Whereas, * * * therein pending wherein the Alexandria National 
Bank Is plaintiff and the said Willis C. Bâtes is défendant." 

Thus it appears that the condition of the bond is made dépendent 
upon the removal of a suit which did not exist at the time the bond was 
executed. 

We are of opinion that the paper purporting to be a bond was not a 
valid bond. The fatal defects contained therein are of such a character 
as to render it absolutely worthless for the purpose for which it was 
executed. 

Kor the reasons hereinbefore stated, we are of opinion that the Cir- 
cuit Court was without jurisdiction and that the court below erred in 
refusing to remand the cause to the state court. The judgment of the 
Circuit Court is therefore reversed, and the cause remanded to that 
court with instructions to remand it to the state court. 

Reversed. 



UNITED STATES v. NAKASHIMA. 

(Circuit Court of Appeals, Ninth Circuit February 17, 1908.) 

No. 1,447. 

Ai-iENs— Exclusion— CoNTAGious Diseases— Résident Aliens Retubnino. 
Aet Gong. March 3, 1903, c. 1012, § 2, 32 Stat. 1214, which provides for 
the exclusion of "aliens" afflicted with a dangerous contagions disease, sub- 
stantially re-enaets a correspondlng section of Act March 3, 1891, c. 551, 26 
Stat. 1084 [U. S. Oomp. St. 1901, p. 1295], except that it omits the clause "la 
accordance with existing acts regulating immigration other than tbose 
concerning Chinese laborers." The 1903 act contains full législation, and 
amends and is a revision of prlor laws on the subject of Immigration. 
Section 9 provides a penalty for the Importation of afflicted aliens. The 
1891 act was uniformly held to apply to alien immigrants only, and not to 
afCeet rights of alien résidents. Sections 12, 13, 17, and 20 of the 1903 
act (32 Stat. 1216-1218), providing for the dellvery by masters of vessels 
of lists of alien passengers, for the examinatlon of such passengers, and 
for the déportation of allons unlawfully in the United States, etc., refer 
to "aliens," rather than "alien immigrants," as used in an amended act. 
The title of the 1908 act is "An act to regulate the immigration of alleo*," 
etc. Beld that, slnce allons hâve always been allowed to resld* In the 
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Dntted States and acquire property hère, whlle retaining their cltizenshlp 
abroad. and to return to the United States after a temporary absence, the 
phraseology ot the 1903 act Is Insufflcient to show an Intent that It should 
apply to allen résidents retuming to the United States after a temporary 
absence. 

[Ed. Note. — For other définitions, see Words and Phrases, roi. 1, pp. 
299-302 ; vol. 8, p. 7571.] 

2. STATUTES— OONSTBUCTION— TITLE. 

Though the tltle of an act may not be used to extend or restraln any 
positive provisions In the body thereof, It may be resorted to In a case of 
doubt to ascertaln the meanlng of the act. 

[Ed. Note. — Por cases In point, see Cent. Dlg. vol. 44, Statutes, § 288.] 

3. AiiKNs— Exclusion— <3oNTAGiou3 Diseases— Habeas Corpus. 

Act Gong. Mareh 3, 1903, c. 1012, § 25, 32 Stat. 1220, glves boards of 
spécial Inqulry authority to détermine whether an allen who bas been 
duly held shall be allowed to land, and provides that the décision of any 
two members of the board shall be final, but that an appeal may be taken 
therefrom to the Secretary of the Treasury, whose décision shall then be 
final. By Act Feb. 14, 1903, c. 552, § 4, 32 Stat 826 [U. S. Comp. St. Supp. 
1907, p. 86], the Secretary of Commerce and Labor succeeded to the powers, 
etc., of the Secretary of the Treasury relating to the immigration service. 
Section 10 of the flrst-named act (32 Stat. 1216) makes the décision of 
the board of spécial inqulry final as to the rejection of aliens affllcted 
wlth a dangerous contaglous dlsease. An allen, retuming to the United 
States after a temporary absence, was detalned before a board, and the 
questions whether he was affllcted and whether he was one of the dasa 
of aliens referred to in section 2 (32 Stat. 1214), providlng for the exclu- 
sion of allons affllcted wlth a dangerous contagions dlsease, were present- 
ed for the board's détermination. The board found he was affllcted, and 
ordered that he be deported, and the Secretary of Commerce and Labor 
dismlssed the allen's appeal, holding that under section 10 no appeal could 
lie. Held, that the appeal was knproperly dismlssed, slnce the question 
whether he was an allen, withln section 2, was presented for décision by 
the Secretary, and that a wrlt of habeas corpus lies to proteet the allen's 
rlght to bave such question so determlned. 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii. 

The appellee, in hls pétition for a wrlt of habeas corpus, alleged that he 
is a subject of the Emperor of Japan, but that he Is, and has been for 
four years and more, a résident of the United States, havlng in May, 1902, 
corne from the empire of Japan to the terrltory of Hawaii as an immi- 
grant; that he reslded in that territory for about 1% years, worklng there 
as a drayman, and that while there he marrled ; that from Hawaii he 
and hls wife went to San José, in Callfomla, where he establlshed a home 
for hlmself and wlfe, and where he remained worklng at his trade of 
brlcklayer untll November, 1904, when he was called upon to return to 
Japan to serve in the army, as he was a reserve soldler; that he left hls 
wlfe in San José, went to Japan, served in the army of that empire through 
the war wlth Russia, and upon hls dlseharge proceeded to return to his 
home In San José ; that on hls way he arrlved In Honolulu, where he de- 
sired to stop en route to vlsit a brother and slster who reslded there; that 
he has no other home or place of résidence than at San José; that before 
departing for Japan, as aforesaid, he procured from the Japanese consul 
at San Francisco a certificate showlng that he was a résident of San José, 
and that his intention was to return there and make his home there. Thèse 
facts were not denied. In addition thereto an agreed statement of facts 
was made on, the trial had upon the return to the wrlt, which was in sub- 
stance as foliows: That the appellee arrlved at Honolulu on the steam- 
ship Kasato Maru, havlng sailed from Kobe on August 28, 1906; that In 
compllance wlth the act of Congress approved March 3, 1903, a manlfest 
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of alien passengers was dellvered to the United States immigration in- 
specter at Honolulu, whlch manifest contalned the name of the appellee and 
the statement that he was of Japanese natlonality and that he had never 
before been in the United States ; that thereaf ter the appellee was ques- 
tioued by an Immigration inspecter at the port of Honolulu relative to the 
Btatements set forth in the manifest, whereupon he stated that hls occupa- 
tion was that of a laborer, and that he had been in San José in 1903 and 
1904 ; that thereupon the manifest was amended accordingly ; that on 
September 19, 1906, an examinatlon of the physlcal and mental condition 
of the appellee was made by an ofBcer of the United States Marine Hospital 
service, located at Honolulu, and upon the completion of such examinatlon 
that officer certlfled in wrltlng that the appellee was affllcted wlth 'a dan- 
gerous contagions disease, to wlt, trachoma ; that at that tlme there was at the 
IKirt of Honolulu a duly appointed, qualified, and acting board of spécial In- 
quiry, consisting of three persons, to whlch board the certlflcate of the médi- 
cal officer was dellvered, the board havlng been called together for the pur- 
pose of glvlng the appellee a hearing; that such hearing was had, and as 
the resuit thereof sald board determinéd that the appellee was afflicted wlth 
a dangerous contagious disease, and ordered that he be deported to Japan; 
that on September 20, 1906, the appellee appealed from the décision of the 
board, and on October 8, 1906, the Secretaryiof the Department of Commerce 
and Labor of the United States dlsmlssed the appeal, holding that no appeal 
was permisslble. Upon the hearing on the return to the wrlt of habeas 
corpus the court below held that the provisions of Act Cong. March 3, 1903, 
c. 1012, 32 Stat. 1213, "An act to regulate the Immigration of allens into 
the United States," applled to alien Immigrants only, and not to allens 
domiciled in the United States who mav hâve temporarlly gone abroad and 
are returning thereto. 

Robert W. Breckons,.U. S. Atty. 
Charles F. Clemons, for appellee. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
question first presented is whether the appellee is of the class of aliens 
who are to be denied admission into the United States under Act March 
3, 1903, c. 1013, 32 Stat. pt. 1, p. 1213, which excludes from admission 
ail aliens who are afflicted with a dangerous contagious disease. That 
act is amendatory of Act March 3, 1891, c. 551, 26 Stat. 1084 [U. S. 
Comp. St. 1901, p. 1294], which in its terms is amendatory of prior 
acts. The act of 1891 had uniformly been held to apply solely to alien 
immigrants, and not to aflfect the rights of alien résidents. In re Pan- 
zara (D. C.) 51 Fed. 275; In re Martorelli (C. C.) 63 Fed. 437; In re 
Maiola (C. C.) 67 Fed. 114; In re Ota (D. C) 96 Fed. 487; Moffitt v. 
United States, 128 Fed. 375, 63 C. C. A. 117. In the case last cited 
this court had occasion to construe section 10 of the act of March 3, 
1891, requiring the déportation of ail aliens who may unlawfuUy come 
into the United States, and in the opinion we said : 

"This act elearly relates to immigration, and is leveled only against im- 
migrants, although neltber of thèse words is expressly mentioned in sec- 
tion 10 of the act." 

It is true that the act of March 3, 1891, is in terms directed against 
ail aliens, and does not, in section 3, which defines the classes of «aliens 
to be excluded from admission, employ the word "immigrant" or "im- 
migration"; nor does it employ those words in section 9, which im- 
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poses a penalty on any person or transportation company bringîng to 
the United States any alien afflicted with a loathsome or dangerous 
contagious disease. If the act were unaffected by the prier législation, 
of which it is amendatory, there might be ground for saying, from its 
inclusive language, that it is directed against ail aliens coming into the 
United States; but aliens hâve always been allowed to réside in the 
United States and acquire property there, while at the same time main- 
taining their citizenship in the country from which they came, and their 
right to return to the United States, after having temporarily left the 
same with the intention to return, has always been recognized. It is 
not to be presumed that Congress intended to change the whole trend 
of its prior législation in regard to alien résidents, construed as that 
législation had been by the courts, without expressing that intention in 
terms so clear as to leave no room for doubt, We find no such change 
of phraseology as to justify that conclusion. The act of March 3, 1903, 
is not only amendatory, but it is a revision and collocation of the prior 
laws. It is true that there is to be found a substitution of the word 
"alien" for "alien immigrant" in sections 12, 13, 17, and 20 ; but there 
is no such substitution of words in section 2, which is a substantial re- 
enactment of the corresponding section of the act of 1891, with the 
exception that it omits the clause "in accordance with the existing acts 
regulating immigration other than those concerning Chinese laborers." 
But the omission of that clause does not seem to us of significance as 
indicating a change of policy, for the act of 1903 contains in itself full 
législation on the subject with which it deals, and there was no occa- 
sion to refer to existing acts regulating immigration. 

The title of the act, while it may not be used to extend or restrain 
any positive provisions found in the body of the act, may be resorted 
to in a case of doubt for the purpose of ascertaining its meaning. Old 
Trinity Church v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 
L. Ed. 226 ; Coosaw Mining Co. v. South Carolina, 144 U. S. 550, 
12 Sup. Ct. 689, 36 L. Ed. 537. The title of the act of March 3, 1903, 
is "An act to regulate the immigration of aliens into the United States." 
That it is directed against alien immigrants, and not against alien rési- 
dents, has been decided in the follOwing cases: In re Buchsbaum (D. 
C.) 141 Fed. 221 ; United States v. Aultman & Co. (D. C.) 143 Fed. 
923 ; Rodgers v. United States, 152 Fed. 346, 81 C. C. A. 454. Our 
attention has been directed to the case of Taylor v. United States, 152 
Fed. 1, 81 C. C. A. 197, in which the majority of the Circuit Court 
of Appeals for the Second Circuit found in the changes incorporated 
in the act of 1903 évidence of the intention of Congress to amend the 
act in the direction of more drastic exclusion and to discard the term 
"alien immigrant" for the broader term "alien," and found évidence of 
that intention also in the reports of committees and in the debates of 
Congress while the act was on its passage. In United States v. Union 
Pacific R. R. Co., 91 U. S. 72, 23 L. Ed. 224, the court said: 

"In construing an act of Congress w« are not at liberty to recur to the 
views of Individual members in debate, nor to conalder the motives which 
influenced them to vote for or against its passage. The act Itself speaks 
the will of CongresfS, and tbis is to be ascertalned from the language uaed. 
But courts. In construing a statute, may with proprlety rocur to the history 
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of the times wben It was passed; and thls io frequently necessary, in order 
to ascertain the reason as well as the meanlng of particular provisions 
In it." 

And in Binns v. United States, 194 U. S. 486, 24 Sup. Ct. 816, 48 
L. Ed. 1087, the court held that, while it was generally true that de- 
bates in Congress are not appropriate sources of information from 
which to discover the meaning of the language of a statute passed by 
that body, it was proper to examine the reports of committees of either 
branch of Congress with a view to détermine the scope of statutes 
passed on the strength of such reports. In the reports of the commit- 
tees we discover no évidence suiïicient to show that Congress intended, 
by the act of 1903, to make a radical change in the existing law ; and, 
as the décision in Taylor v. United States has been reversed by the 
Suprême Court of the United States in the récent case of United States 
V. Taylor, we may infer that the latter court found in thèse documents 
no évidence of such an intention. 

A second question concems the finality of the décision of the board 
of spécial inquiry. Section 35 of the act of 1903 gives to such boards 
authority to détermine whethèr an alien who has been duly held shall 
be allowed to land or be deported, and provides as follows : 

"The décision of any two members of a board shall prevall and be final, 
but either the alien or any dissentlng member of said board may appeal 
through the Commissloner of Immigration at the port of arrivai and the 
Commlssioner General of Immigration to the Secretary of the Treasury, 
whose décision shall then be final ; and the talcing of such appeal shall 
operate to stay any action In regard to the final disposition of the alien 
whose case is so appealed until the recelpt by the Commlssioner of Immigra- 
tion at the port of arrivai of such décision." 

There was an appeal in the présent case to the Secretary of Com- 
merce and Labor, who, under the Act Feb. 14, 1903, c. 552, § 4, 32 
Stat. 826 [U. S. Comp. St. Supp. 1907, p. 86], succeeded to the pow- 
ers, duties, and functions of the Secretary of the Treasury relating to 
the immigration service at large. The appeal was dismissed on the 
ground that the appellee herein was not entitled to an appeal, since 
section 10 of the act of March 3, 1903, provides that the décision of 
the board of spécial inquiry shall be final as to the rejection of aliens 
afflicted with a loathsome or with a dangerous contagious disease. The 
appeal could hâve been dismissed only on the theory that there was 
but one question before the board of spécial inquiry, and that was 
whether the alien referred to in the certificate of the médical officer was 
afflicted with a loathsome or a dangerous contagious disease. But the 
décision of the board was not based solely on the certificate of the 
médical officer. There was another question involved in its décision 
and presented on the appeal, and that was whether or not the appellee 
was one of the class of aliens referred to in the statute. Upon that 

Question évidence had been taken before the immigration officers at 
lonolulu ; for from the record it appears that the appellee claimed to 
those officers that he had resided in San José, Cal., in the years 1903 
and 1904, had returned to Japan for the purpose of participating in 
the war, had returned therefrom, landing at Honolulu on his way to 
San José, Cal, where he claimed to hâve living his wife and child, or 
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children, and that he was swom and examinéd with relation to such 
résidence and intention. 

While the statute déclares that the décision of the board shall be final, 
it allows an appeal, and provides that the décision on appeal shall be 
final. In the présent case the dismissal of the appeal was a déniai of 
the right of appeal to the appellee herein. That right having been 
denied, we find in the record no final décision. If the Secretary of 
Commçrce had entertained the appeal, and had affirmed the décision of 
the board, a différent question would be presented. Lem Moon Sing 
V. United States, 158 U. S. 540, 15 Sup. Ct. 967, 39 L. Ed. 1082 ; In 
re Moses (C. C.) 83 Fed. 995 ; In re Ota (D. C.) 96 Fed. 487. In the 
last case cited Judge De Haven, referring to the act of August 18, 
1894, said : 

"Under thls statute, when the executive offlcers of the govermnent, upon 
a hearlng such as Is contemplated by the law, hâve declded that an allen 
is not entltled to enter the United States, the courts are wlthout jurladlc- 
tlon to review that détermination upon questions elther of law or fact. 
The flndlng of thèse offlcers that an allen seeking to land is an immigrant 
Is as concluslve upon the court, In a proceedlng llke thls, as thelr flndlng 
In relation to any other fact aftectlng the right of the allen to land." 

We are of the opinion that section 35 of the act of 1903 does not 
exclude jurisdiction of courts in habeas corpus proceedings, where the 
alien is denied the right of appeal upon a question aflfecting his right 
to land, and upon which he is entitled to be heard. In re Monaco 
(C. C.) 86 Fed. 117; Rodgers v. United States, 153 Fed. 346, 81 C. 
C. A. 454; Gonzales v. Williams, 193 U. S. 1, 34 Sup. Ct. 177, 48 L. 
Ed. 317. In the case last cited, Isabella Gonzales, a citizen and native 
of Porto Rico, on arriving at a port of the United States, was detained 
for déportation by a Commissioner of Immigration on the ground that 
she was an alien to be exduded within the meaning of the act of March 
3, 1891. The court said : 

"If she vpas not an allen Immigrant within the Intent and meaning of 
Act Cong. ♦ • • March 3, 1891, c. 551, 26 Stat. 1084 [U. S. Comp. St. 
1901, p. 1294], the commissioner had no power to detaln or déport her, and 
the final order of the Circuit Court must be reversed. • • • And In 
the présent case, as Gonzales did not come within the Act of 1891, the com- 
missioner had no jurisdiction to detaln and déport her by decldlng a mère 
question of law to" the contrary, and she was not obligea to resort to the 
superintendent or to the Secretary." 

The judgment is affirmed. 



THE GARONNE. 

(Circuit Court of Appeals, Ninth Circuit February 10, 1908.) 

Maritime Liens— Conteacts Obeating Liens— Owneb Pbo Hac Vich^ 
The owner of a vessel who delivers her to a purchaser under a contract 
of sale makes such purchaser the owner pro hac vice, and must be deem- 
ed to hâve assented to his creating liens on the vessel as security for the 
performance of contracta of affrelghtment and for maritime service, 

[Ed. Note. — Por cases In point, see Cent. Dig. vol. 84, Maritime Liens, 
i 26.] 
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2. SAME— CONTBAOT FOB MARITIME SERVICE— LiGHTERAGE. 

A contract wlth the owner for the lighterage of cargo and passengers 
from a vessel moored at a distance from the land Is essentlally one for 
a maritime service, for a breach of whlch the lighterage contracter i» 
entltled to a lien on the vessel, and such lien Is not affected by any prl- 
vate agreement between the owner and the ovraers of cargo that light- 
erage should be at the expense and rlsk of the latter. 

3. SaME— CONTEAOT OF AJTEBIGHTMENT— LiEN FOR BBEACH. 

There Is no lien on a vessel for breach of a contract of affrelghtment 
unless the goods are dellvered to the ship or to some one authorized to 
act for her, nor can there be a lien for the cost of making such delivery, 
although the goods after being recelved are not carrled. 

Appeal from the United States District Court, for the District of 
Alaska, Second Division. 

In February, 1904, Frank Waterhouse & Oo., owning the steamer Garonne, 
made a contract wlth W. H. Ferguson, representing the North Alaska Steam- 
ship Company, to sell the steamship to that company for the sum of $85,000. 
The purchaser pald $1,000 cash, and agreed to pay $14,000 on February 15, 
1904, at whlch tlme a bill of sale of the vessel was to be given and the vendor 
was to recelve notes for the remainder of the purchase prlce, secured by a 
mortgage on the vessel, the insupance thereon, a bond that the purchaser would 
lieep the vessel free of liens untll fuUy paid for, and other collatéral security 
satlsfactory to the vendor. The $14,000 payment was made on February 15th, 
but the purchaser being unable to furnlsh the securitles called for by the con- 
tract, the tlme for the further performance of the contract was extended to 
March 15th, and was again extended to June 3, 1904. In the meantlme the 
purchaser was making repairs on the vessel, supplylng her for a voyage to 
Nome, and engaging cargo for the flrst voyage, whlch was to begin about June 
2d. When the ship was ready for thls voyage, the purchaser was still in de- 
fault, and unable to furnlsh the securitles called for by the contract. It then 
agreed wlth the vendor that. If It would allow the flrst voyage to be made, the 
purchaser would turn over to It $18,000 of the passenger and frelght money 
receipts, to be credited on the purchase prlce, and In payment of certain sup- 
ply bllls, and that the purchaser would, Immedlately after the departure of th& 
vessel, make full payment from Its New York office, of the balance due the 
vendor. In default of whlch the latter was to be entitled to take possession of 
the vessel as soon as the voyage ended. The steamer salled from Seattle on 
or about June 3d, but the remainder of the purchase prlce was not pald, andi 
when the vessel returned from Nome In July, the owner took possession there- 
of, canceled the contract, and subsequently sold her to the Merchants' & Min- 
era' Steamship Company, the appellant in thls case. On May 16, 1904, the 
North Alaska Steamship Company made a contract wlth the appellee Jorgen- 
son to earry certain cargo to Nome for him, and engaged blm to do certain 
llghtering for the company at Nome and other points. After the vessel had 
been transferred to the appellant, the appellee Ubeled her for alleged breaches 
of the contract so made between hIm and the North Alaska Steamship Com- 
pany. The appellant made claim to the vessel and answered the llbel. A 
decree was entered in the court below In favor of the appellee against the 
appellant and the suretles on Its release bond for the sum of $3,612.95. From. 
that decree the présent appeal Is taken. 

W. H. Bogie, Charles P. Spooner, Dudley Du Bose, H. Y. Freed- 
Tian, and Thos. R. Shepard, for appellant. 

Ira D. Orton, Geo. A. Schofîeld, Campbell, Metson, Drew, Oatman 
& Mackenzie, and E. H. Ryan, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that there was error in allowing the appellee the sum of 
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$291.65, the first -item in the libel adjudged to be due him on the con- 
tract of lighterage made on May 16, 1904, and that the amount due 
on that contract is not a lien against the ship in the hands of the près - 
ent owner. But the owner allowed the North Alaska Steamship Com- 
pany to hâve the entire control, management, and employment of the 
vessel, and to become the owner pro hac vice. In such a case the gên- 
erai owner must be deemed to consent that the spécial owner may cre- 
ate liens binding on the former's interest in the vessel as security for 
the performance of contracts of afïreightment and for maritime serv- 
ice. The Schooner Freeman v. Buckingham et al., 18 How. 183, 15 
L. Ed. 341. And a contract for the lighterage of freight and pas- 
sengers from a vessel moored at a distance from the land is essentially 
a contract for a maritime service. Thackeray v. The Farmer, Gilp. 
536, Fed. Cas. No. 13,852; Benedict's Admiralty, § 158. The appe- 
lant dénies that there is a lien, for the further reason that the North 
Alaska Steamship Company contracted with ail shippers of cargo on 
that voyage that their goods should be received by the owners thereof 
at ship's tackle immediately on arrivai at the port of delivery, and that 
if the consignée were not on hand to receive the goods as discharged, 
then the carrier might deliver the same to the wharfinger or other per- 
son believed by the carrier to be responsible, who should take charge 
of said property, pay freight on the same, or the same might be kept 
on board the vessel, or stored in hulks or in lighters by the carrier at 
the expense and risk of the owner, shipper, or consignée. It is claim- 
ed that by virtue of this agreement, so stipulating that lighterage shall 
be at the expense and risk of the consignées, no duty was imposed on 
the ship to pay for lighterage, and that therefore the contract of the 
North Alaska Steamship Company with the appellee was a personal 
contract made on the crédit of that company, for the breach of which 
there is no lien upon the ship. We cannot see that the contract made 
between the carrier and the shippers of freight has anything to do with 
the question of the appellee's lien under his contract of lighterage. 
That was a maritime contract for a breach of which the appellee had a 
lien upon the vessel. He was not a party to the agreement between the 
carrier and the shippers, and his rights are in no way afifected by the 
fact that the carrier saw fit to recoup the expense of lighterage from 
the owners or consignées of the goods. 

The appellant contests the allowance of $475 and $150 as sued for in 
the second and third causes of action. Ail of thèse chargea arose out 
of the service of lightering the vessel. $435 was for lightering at 
Gtolovin Bay, a service which was not included in the original con- 
tract. But the ship had cargo to deliver there, and the agent of the 
North Alaska Steamship Company engaged the services of the ap- 
pellee and promised to furnish him lighters there for the work. He 
did not hâve the lighters there. In conséquence, the appellee was re- 
quired to use his steam scow at his own expense, and, upon the évi- 
dence in the record, we can discover no error in the allowance of $425 
for that service. In addition to that there was $20 charged for the 
détention of the appellee's lighters while lightering lumber which was 
to go up Solomon river. The agent of the ship had the lumber taken 
ofï where the water was too low. The lighters got stranded on the 
160 F.— 54 
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bar, and, for the resulting delay, the agent agreed to pay the appellee. 
Thirty dollars was for carrying freight from Nome to a bark at Golo- 
vin Bay. The $150 item was for demurrage for the détention of the 
appellee's lighters at Lane's Derrick. The ship's agent insisted that 
the appellee should take the scow into Lane's Derrick while the water 
was very low, and agreed to pay for demurrage in the sum of $150 
if there was détention of the same. Ail thèse items were, according 
to the testimony, subsequently presented to the agent, and were ap- 
proved by him. We find no error in their allowance by the court be- 
low. 

One of the items allowed in the decree is $250, wharfage paid by 
libelant to the Chesley Wharf, on the lighter which the North Alaska 
Steamship Company agreed to carry on the Garonne, and which it did 
not carry. By the contract of May 16th, the steamship was to carry 
the lighter, which had been constructed at the Chesley Wharf, and 
certain knock-down scows which were also lying on that wharf, and it 
was understood that the steamship was to be brought to that wharf 
from its dock three-quarters of a mile distant, in order to take said 
property on board. The steamship could not carry out its part of the 
agreement, and refused to carry the lighter on that voyage. When 
this was known, the appellee caused the knock-down scows to be haul- 
ed from the Chesley Wharf and delivered to the steamship at her dock, 
but there was no actual delivery of the lighter to the steamship, or to 
her master, or to any authorized agent or ofHcer. The testimony of 
the appellee on that subject is that, in a conversation which he had with 
Ferguson just before the steamship sailed, the latter promised that he 
would bring the lighter on the next trip of the Garonne, and in an- 
swer to the question as to what was said at that time with référence 
to taking charge of the lighter, the appellee answered, "He said that 
Hastings would attend to it — that he would be down there when we 
lef t, and he would take charge of her." Hastings was the assistant 
traffic manager of the North Alaska Steamship Company, and he tes- 
tified that ail he knew about the lighter was that he understood that 
there was some agreement between Ferguson and the appellee about 
the delivery of the same, but as to the détails of the transaction he was 
not informed. There was no évidence that he or any agent or ofHcer 
of the steamship company ever took possession of the lighter. Under 
the gênerai maritime law, the contract of aflfreightment of the lighter 
created no lien on the vessel unless there was a delivery. "The récep- 
tion of the goods by the master on board of the ship or at a wharf or 
quay near the ship for the purpose of carriage therein, or by any person 
authorized by the owner or master so to receive them, or seeming to 
hâve this authority by the action or assent of the owners or master, 
binds the ship to the safe carriage and delivery of the goods." 1 Par- 
sons, Shipping & Admiralty, 183. The évidence fails to show that 
the appellee ever parted with the possession of the lighter. The prom- 
ise of Ferguson that he would send Hastings to take charge of her for 
the purpose of keeping her and sending her on the next voyage of the 
ship, a promise which was not fulfilled, was not a delivery to the ship. 
Guflfey v. Alaska & P. S. S. Co., 130 Fed. 371, 64 C. C. A. Sir, and cases 
there cited. The item of $250, therefore, charged for wharfage of the 
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lighter, and $1,000 damagres for the loss of the use of the same during 
the season at Nome, can constitute no charge against the ship, and 
must therefore be disallowed. 

As to the material of the knock-down scows, the évidence sustains 
the finding of the court below that it was delivered to the vessel at its 
dock. The expense of $46.40, for hauling the same, however, is no 
charge upon the ship, and must be disallowed. But we perceive no 
reason why the ship is not chargeable with the sum of $446.30 al- 
lowed by the court below as damages for the failure of the vessel to 
carry a portion of said material after receiving the same at its dock. 

The decree of the court below will be modified in accordance with 
the foregoing views, and a decree will be entered for the appellee in 
the sum of $2,316.55, and costs allowed by the court below, but with- 
out costs in this court. 



PUGBT SOUND NAVIGATION CO. v. LAVBNDER et al.* 

(Carcult court of Appeals, Nlnth Circuit Marci» 2, 190a) 

No. 1,425. 

1. PiBADiNO— SurriciENoy or Complaint. 

A complaint based on négligence in the equlpment and management of 
a vessel is not InsuflSclent after verdict because it allèges the ownershlp 
and opération of the vessel by défendant in the présent tense only, where 
It further allèges that the négligent acts specified were those of défend- 
ant. 

2. Dœath— Action fob Catising I>eath— Evidence— Eaenings of Deoeased. 

In an action for wrongful death, it was compétent for the wlfe of the 
deceased to testlfy that he was eagaged to go upon a voyage and the 
amount he would hâve eamed by it, based upon hls earnlngs on a llke 
voyage made the previous year. 

[Ed. Note. — For cases in point, see Cent. EMg. vol. 15, Death, f 88.] 

3. Appeal and Ebboe— Rbvibw— Habmless Ebbob— Evidence. 

Permltting a witness to testlfy to the death of a person by drownlng, 
although the witness was not présent and had no personal knowledge of 
the fact, if error, was harmless, where she stated that her knowledge was 
from hearsay, and where the fact was proved by others who were eye- 
wltnesses and was undisputed. 

[Ed. Note. — For cases in point, see Oent Dlg. vol. 8, Appeal and E2rror, 
§S 4161-4170.] 

4. Sasie. 

A statement made by a bystander to the captaln of a vessel after the 
drownlng of a member of the crew, glving hls opinion that It was due to 
the fault or négligence of the offleers and crew In falling to save the 
drownlng man, was not admissible in évidence as part of the res gestœ, 
but its admission was harmless error, where the jury by spécial flndings 
placed the liability of the vessel owner for the death on other grounds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Eîrror, 
§1 4171-^77.] 

5. Same— Opinion Evidence. 

Permltting a witness who was not an expert to state what would occur 
If a person attempted to open a defective port on a vessel was not ré- 
versible error, where from hls description of the condition of the port 
the resuit of such an attempt would be obvions. 

[Ed. Note. — For cases In point, see Cent Dig. voL 3, Appeal and Blrror, 
ii 4153-41860 

♦Rehearing denied Juiie 10, 1008. 
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8. Same— Cube bt Instruction. 

Permlttlng the testlmony of a wltness as to a fact to remain ïn the reo 
ord subject to objection, although he admitted on cross-examlnatlon thaf 
hls statement was based upon hearsay only, was not réversible error 
where the jury were expressly instructed that such testlmony was In- 
compétent, and should not be consldered. 

[Ed. Note. — For cases in point, gee Cent. Dig. vol. 3, Appeal and Error, 
§§ 4178-4184] 
7. Mastbr and Sebvant— Action tob Oausing Death— Sufpicienct of Evi- 
dence. 

Evidence consldered, and held sufflclent to sustain a verdict findlng that 
the drownlng of a inember of the crew of a vessel, who was sent to open 
a port, was due to the defeetlve condition of the port, the gâte of whlch 
fell ont with him when opened. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, § 959.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 
See 156 Fed. 361. 

Ira Bronson and D. B. Trefethen, for plaintiff in error. 
Byers & Byers, for défendants in error. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 

GILBERT, Circuit Judge. At a previous term of this court this 
cause, after a hearing upon the merits, was ordered dismissed for 
the reason that in the complaint, as shown by the record, there was 
lack of jurisdictional averments. 156 Fed. 361. Upon a pétition for 
a rehearing it was made to appear that the cause had been removed 
from a state court to the Circuit Court, and that the pétition for such 
removal had set forth the diversity of citizenship necessary to justify 
removal and to show jurisdiction in the Circuit Court. On that pé- 
tition and a supplemental record showing the facts so alleged, the 
dismissal of the cause ordered by this court was set aside, and the 
case was reinstated for décision on the merits. The plaintiff in the 
court below was Mary R. Lavender, the widow of R. O. Lavender. 
The complaint alleged, in substance, that on November 3, 1904, R. 
O. Lavender was employed by the plaintiff in error upon the steamer 
Lydia Thompson in the capacity of watchman; that he was direct- 
ed by the mate of said vessel to open the port on the port side of 
said vessel preparatory to making a landing at the wharf at Olga; 
that the port was so defectively and dangerously constructed and in 
such poor repair that it was dangerous to one to open the same, and 
the defects were known to the plaintiff in error, or by ordinary care 
should hâve been known to it, and were unknown to the said R. O. 
Lavender; that, when he attempted to and did open the port, he fell 
through the opening into the water and was drowned. The com- 
plaint also alleged négligence in the failure of the mate to cause an 
immédiate alarm and to promptly lower a boat to rescue said Laven- 
der, and further alleged that the steamer was not properly and suf- 
ficiently manned, in that there was no lookout thereon to give an 
alarm in case of accident. The cause was tried before a jury, and a 
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verdict rendered for the plaintiff therein in the sum of $5,500. The 
jury being requested that, in case they returned a verdict for the 
plaintifï, to state the spécifie acts of négligence on the part of the 
défendant which were the proximate cause of the death of said L,av- 
ender, answered: "Defective port and ship not properly manned." 

It is assigned as error that the court below permitted a judgment 
to be based upon a complaint which failed to allège that the plain- 
tif! in error owned or operated the vessel at the time of the accident. 
The amended complaint, which was filed some seven months after 
the date of the accident, alleged : 

"That the défendant, the Puget Sound Navigation Company, is the owner 
and operator of a certain steamer called the 'Lydia Thompson.' " 

It is argued that this is no allégation that the plaintiff in error 
owned the steamer at the time of the accident, and therefore it is 
insufficient to sustain the judgment. It is true that the allégation of 
the complaint states the ownership of the steamer by the plaintiff 
in error in the présent tense, but in setting forth the accident which 
occurred to the décèdent on November 3, 1904, the complaint di- 
rectly allèges the same to hâve been the resuit of négligence on the 
part of the plaintiff in error in not having said steamer properly 
manned, etc. ; the plain inference of the pleading being that at that 
date the plaintiff in error owned and operated the steamer. In the 
absence of a demurrer or a motion to make the complaint more spé- 
cifie, or objection to the testimony on that ground, the plaintiff in 
error, after having defended in the court below on the assumption 
that it owned and operated the steamer at the date of the accident, 
cannot now in this court avail itself of the alleged defect in the com- 
plaint. 

It is contended that there was error in allowing Mary R. Lavender 
to testify on the trial that R. O. Lavender was engaged for a voyage 
soon to commence, under which he was to hâve $50 a month and a 
percentage of profits in addition thereto, which "would amount to 
$1,500 a year or more." This statement, the witness explained, was 
based upon his earnings under like conditions on a voyage made the 
previous year. We see no error in admitting the testimony. It was 
compétent for the witness to testify of her own knowledge what the 
deceased was making, and that was in substance what she testified to. 

Error is assigned to the ruling of the court in allowing Mrs. Laven- 
der to testify to the positive fact of the death of R. O. Lavender. It 
is urged that there was no évidence that she knew that he was dead, 
and that she could hâve known nothing thereof of her own knowl- 
edge. But she had already testified, without objection, that Lavender 
was drowned on November 3d. On a répétition of the question the 
objection was made that she had no knowledge as to his death. The 
objection was overruled, and she repeated her answer that he was 
drowned on November 3, 1904. She afterwards admitted that her 
knowledge was derived from the statements of others. The jury 
fully understood the nature of her testimony and the source of her 
knowledge. There was testimony of other witnesses showing the 
fact of Lavender's death by drowning on that date, and no évidence 
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whatever was offered to contradict it. If there was error, therefore, 
in the admission of the testimony so given by the witness, it was 
harmiess. 

Error is assigned to the refusai of the court to strike out the testi- 
mony of E. J. Glover as to what he said to the captain after the boat 
had been lowered for the purpose of picicing up Lavender, and the 
efïort to rescue him had been abandoned. He testified : 

"I turned to the captain, and told hlm It was a cold-blooded pièce of mur- 
der, as I thought." 

A motion to strike this out as immaterial, irrelevant, and incompé- 
tent was overruled. The évidence was permitted to remain in the case 
not as probative of négligence on the part of the plaintiff in error, but 
as a part of the res gestae. In regarding it as properly admissible as 
of the res gestse, we think the court below was in error, for the state- 
ment so made by the witness was but the expression of the opinion of 
a bystander after the event. But we are not convinced that there was 
réversible error in the ruling of the court. The witness testified fully 
as to ail that he observed concerning the efforts of the officers and 
crew of the steamer to rescue the watchman from drowning, and the 
jury, if they credited his testimony, might or might not find négligence 
therein. It is clear, however, that the jury were not influenced in their 
verdict by this expression of opinion, because in their spécial verdict 
in answer to the question as to what négligence, if any, caused the ac- 
cident, they specified that it was the defective port and the failure to 
properly man the ship. The statement of the opinion of the witness 
Glover was directed solely to the unsuccessfui efforts of the officers 
and men to rescue the watchman from drowning. At the time when 
he made the remark, which he testifies he did make to the captain, he 
knew nothing whatever, as the jury well knew, of any defect in the 
port, and knew nothing whatever about the manning of the ship. It 
is plain, therefore, that the jury who heard his testimony understood 
his remark to the captain to refer solely to his opinion as to the hand- 
ling of the small boat, or delay in getting it out, or the failure to pick 
up the man whom the witness saw, as he testified, floating in the water 
near the boat and within reach. 

The objection is made that the witness Glover was allowed to testify 
what the resuit would be if a man attempted to pull the upper doors 
of the port around while the lower door of the port was unfastened. 
It is urged that this testimony was incompétent for the reason that the 
witness was not a seaman nor an expert. The witness very fully ex- 
plained to the jury the condition of the doors of the port and their fas- 
tenings as he saw them soon after the accident. In the light of that 
description, it needed no expert to say what would be the resuit of 
the attempt to pull the upper doors around. It was a matter of which 
any one could testify for the resuit was plain and obvious to any ob- 
server. 

It is contended that the court below erred in permitting the witness 
Hohl, who had testified that Lavender fell out through the port, to 
explain how he knew it if he did not see it. He answered that, when 
he went below, the fireman told him how Lavender went out. This 
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answer was taken subject to objection. If there was error in its admis- 
sion, it was cured by the charge to the jury, in which the court said : 

"The jury must base their verdict upon compétent and légal évidence. The 
direct testimony of eyeAvltnesses Is referred to as contradlstlngulshed from 
provcd facts and clrcumstances whlch may be equally convlnclng as the testi- 
mony of eyewitnesses — ^those wbo savi^ and heard the actual transaction, but 
the court does net mean for you to infer that hearsay reports testlfled t» by 
wituesses on the stand are to take the place of légal évidence. A wltnesa who 
détails to the jury a fact as a fact vi^hlch he knows only because another per- 
soii, when not under oath, bas told it to him, does not give compétent légal 
évidence. Under the law of the country facts that are put In Issue bave to 
be proved on the trial of a case In court by the swom testimony of vritnesseB, 
and the law does not permit an invasion of that rule by allowlng a person to 
make a statement of a fact vphleh he clalms to knov? by reason of belng told 
by gome one else, when that some one else has not corne Into court and sworn 
to it, and that does not make It swom évidence or compétent évidence, and 
overy statement of that klnd detailed by a wltness on the trial should be dls- 
i-cgarded by the jury." 

It is strenuously urged that the court erred in refusing to instruct 
the jury to return a verdict for the plaintiflF in error, and the rule is 
invoked which was expressed in Patton v. Texas & Pacific Ry. Ce., 
179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, where it was said: 

"A différent rule obtalns as to an employé. The fact of accident carrles 
with it no presumptlon of négligence on the part of tho employer, and It Is 
an affirmative fact for the injured employé to establisb that the employer bas 
boen guilty of négligence." 

The further rule is invoked that : 

"It is not suffleient for the employé to show that the employer may hâve 
heen guilty of négligence. The évidence must point to the fact that he was. 
And vv'here the testimony leaves the matter uncertain, and shows that any 
one of half a dozen thlngs may hâve brought about the injury, for some of 
which the employer Is responsible, and for some of whlch he is not, It iB 
not for the jury to guess between thèse half a dozen causes, and flnd that the 
négligence of the employer was the real cause, when there is no satisfactory 
foundation in the testimony for that conclusion." 

It was impossible for the jury to be in doubt as to what cause pro- 
duced the death of Lavender. He was a shipmaster of expérience, 
temporarily employed on the steamer, and was making his first voyage 
thereon. He had never opened the port of the vessel. He was iri- 
structed to go below to open the upper portion of the port consisting of 
two doors meeting in the center, and to prépare for landing at Olga. 
The lower half of the port consisted of a heavy gâte let into the side of 
the vessel. He went below, and was seen at the port endeavoring to 
open it, and then disappeared from view. The port stood open. The 
gâte which closed the lower portion of it had gone out. There was 
proof tending to show that the gâte had been fastened at but one end, 
and that, if one opened the upper doors, the resuit would be to precipi- 
tate him mto the water through the yielding of the unfastened lower 
gâte. The proof is convincing that Lavender fell into the water 
through the port, and was drowned. There is no room for conjecture 
as to the cause of the accident, if accident it was, and, if it was not 
an accident, the only other tenable hypothesis is suicide. There was 
sufficient in the évidence to disprove the theory of suicide. One strong 
and convincing circumstance was the fact that the gâte weat out 'into 
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the water at the same time that Lavender did. Another is the fact that 
Lavender was heard calling for help, and that he seemed to be exert- 
ing himself to the last and until he finally sank from cold and exhaus- 
tion. We are unable to see how, under the évidence in the case, the 
court properly could hâve instructed the jury to find a verdict for the 
plaintiff in error. 

We find no error for which the judgment should be reverscd. It is 
therefore afïirmed. 



WALKER V. SHASTA POWER OO. 

(Circuit Court of Appeals, Nlnth Oireuit. February 3, 1908.) 

No. 1,501. 

1. Eminent Domain— "Public Use"— Electeicit?. , 

The taking of land for a riglit of way for a dltch and a flume to con- 
vey water used In fumlshlng electricity to the public generally or to ail 
persons withln a county or elsewhere In the state for llghtlng, power, 
and heating purposes Is a public use withln Code Civ. Proc. Cal. § 12."8, 
and Clv. Code, § 1001, authorlzlng the exercise of the rlght of eminent do- 
main in behalf of certain public uses. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 18, Eminent Domain, 
I 80. 

For other définitions, see Words and Phrases, vol. 6, pp. 5825-5837 ; vol. 
8, p. 77Î4.] 

2. Same— Désignation or Public Use— Législative Authobitt. 

The Législature cannot make that a public use which Is essentlally a 
private use, and the question whether a use is public in its nature is a 
judlclal question ; but generally, where it Is tmcertaln whether the use la 
of a public or private character, the législative détermination of the ques- 
tion is of persuasive force, and the courts wlU net disturb it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
§S 165-167.] 

3. Same— Articles op Incoepobation— ErFECT. 

The question whether the exercise of the right of eminent domain Is to 
be denied a corporation Is not to be tested solely by the description of the 
objects and purposes set forth In the articles of incorporation. It may 
be governed by évidence aliunde showlng the actual purposes in view. 

4. Same— Private and Public Uses Combined— Effect on Right of Emi- 

nent Domain. 

That a corporation purposes to engage in a private use in addition to 
serviDg a public use does not deprive it of the right to exercise eminent 
domain for the public use. 

5. Same— Evidence— Admissibilitt. 

In a proceeding to condemn land for a right of way for a dltch and a 
flume to conduct water to be used in furnlshing electricity to the pub- 
lic, défendant could not show that there was no water subject to appro- 
priation by complalnant in the creeks from which it purposed to conduct 
water to the dltch and the flume, where défendant had not put in issue 
oomplainant's allégation that it owned 3,000 Inches of water, the déniai 
that complalnant owned or was entitled to 3,000 miner's inches or any 
water to be conducted or that could be conducted by the plaintiff by 
means of its dltch or flume not putting in Issue the allégation that com- 
plalnant owned the water which It clalmed to bave appropriated, and 
where the question of the rights of the other approprlators of the water 
was not before the court, the owners of such rights not being parties to 
the suit. The use Intended to be subserved being a public one, complaln- 
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ant could, If necessary, instltute sults to recondemn the rlghts of other 
approprlators. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

For opinion below, see 149 Fed. 568. 

Tbe défendant In error, a corporation organized under a gênerai corpora- 
tion act, assumed In Its articles the foUowlng, among other powers: "To sell, 
f umish and deal In electrlc llght, beat and power, and to dispose of such por- 
tions thereof, as may not be used by the corporation, to citles, towns, villages, 
public and private corporations, political subdivisions and indlviduals; to lo- 
cate, claim, dlvert, and otherwlse acqulre water and water rlghts under the 
laws of the state of California, and under the laws of any other state or terri- 
tory of the United States for any and ail purposes; to construct, acqulre and 
maintain dltches, dams, pipes, pipe lines, tunnels, levées, vladucts, bridges, 
embankments, and excavations, to, across, and from any water course, lalie. 
stream, or waterway, and to sell, lease, grant, or otherwise dispose of so muc]i 
of the water or water rights thus secured, controlled, or approprlated, as ma.v 
not be used by this corporation, to other persons or corporations by spécial 
contracta or otherwlse." Prlor to the" organization of the défendant in error. 
Joseph A. Bossi had posted and flled notices of the appropriation of waters 
of Hat creek, Lost creek, and Bear creek, ail In Shasta county. Cal., anfl 
thereafter Rossl conveyed his rights in said water to the corporation, and the 
corporation commenced to construct and continued to construct, dltches, flumes, 
and other works necessary to dlvert and appropriate the water. A part of the 
work was the construction of a ditch and flume more than 12 miles long, the 
liue of which crosses a portion of the lands of the plaintlff in error. The de- 
fendant in error obtalned from the city of Reddlng, a clty of more than 5,000 
inhabitants, and from the county of Shasta, llcenses to erect pôles, stretch 
wires, and other appliances for the purpose of conductlng and transmlttlnK 
electrlcity for jwwer, light, and other necessary and useful purposes, over, 
along, and upon the streets, alleys, and avenues of the city of Reddlng, and the 
roads, bridges, and public hlghways of Shasta county. It constructed a power 
house and Installed therein machinery sufficient to generate electrlcity by the 
use of the water to the extent of more than 2,000 horse power, and construct- 
ed a pôle Une about 27 miles In length for the purpose of transmlttlng tho 
electrlcity thus generated to a substation whlch It had constructed In the city 
of Reddlng. In the substation It had Installed machinery and had extended 
pôle lines therefrom throughout the city of Reddiug for the purpose of dis 
tributlng electrlcity. It commenced the présent suit for the purpose of cou 
demning a right of way for its ditch and flume over the lands of the plaintlff 
in error. It alleged In the blll that Its purpose was to supply by means of 
electrlcity and electrlc power the necessary public needs in the county of 
Shasta and elsewhere In the state of California for light, beat, and power, 
and to supply a necessary public use as aforesald; that It would be Impos- 
sible to utilize its water "for said necessary public use except by taking tho 
same out of Bear creek, and conducting the same, by means of Its ditch, along 
its surveyed and established ditch line, over and across the land of the plain- 
tlff in error, and further alleged that a large part of the public in gênerai 
and a large proportion of the inhabitants and citizens, résidents, householders, 
and freeholders within the county of Shasta and elsewhere in the state of 
California, are not supplled with electrlcity or electrlc current for beat, llght, 
or power, and the supplying of electrlcity and electrlc current for beat, llght. 
and power to the public in gênerai, and to the inhabitants, citizens, résidents, 
householders, and freeholders within the county of Shasta and elsewhere lu 
the state of California, is and was at ail of the times therein mentioned a pult- 
lie necessity, and that the rlght of way over the said land of said défendant 
T. B. Walker sought to be condemned is necessary for said public use. The 
answer denied on information and bellef that the défendant in error was or 
fanized for the purpose set forth in tbe complatnt, and denied upon informa- 
tion and bellef that Its purpose was "to generate or transmit or furnlsh elec- 
trlcity or electrlc current to the public In gênerai or to ail inhabltanta or per- 
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sons wlthln the county of Shasta or elsewhere in the state of Callfornla for 
the necessary public use or use of Ught or i)ower or beat," and alleged that 
the plaintlfC In error "belleves, and upon Information and belief allèges, that 
it is the purpose of the corporation to sell electrlclty and electric current to 
such persons as the board of directors shall deem proper," etc. ; "that It Is not 
the purpose of sald plaintlfC to furnlsh electrlclty or electric current to every 
individual member of the communlty In the county of Shasta, or any commu- 
nlty, who shall demand or request the delivery thereof, but that sald corpora- 
tion only proposes to dellver electrlclty and electric current whlch It does not 
use itself, and to dellver such portions which It does not use Itself only to 
such persons and in such locallty and In such manner as the board of di- 
rectors of sald plaintlfC shall deem proper." Upon the issues and évidence 
the court found as facts, among others, that the défendant In error, imme- 
dlately after Its organlzation In 1904, acqulred the right to dlvert and use 
3,000 Inches measured under a four-lnch pressure of the waters of Hat creek 
and other creeks In the county of Shasta, and commenced the construction of 
its ditches as all^ed In the blll, and as set forth in the statement of the faets : 
"that sala plaintlfC is not engaged in any prlvate business, nor bas It for its 
own private purposes any use for any of sald electrlclty except such as may 
be necessary for the beat and light of its sald worlis, whlch are incldental to 
the said public use aforesald; that It is necessary for sald plaintiff to conduct 
water by means of sald ditches, flumes, and pipe Unes a,t large expense as 
above found to Its sald water house, and to use the sald water to operate such 
raachlnery for the purpose of supplylng the public of said Shasta county as 
herelnbefore found, and for such public uses as herelnbefore found." Tho 
court decreed to the défendant in error a rlght of way for its dltch across tb;- 
lands of the plaintiff in error upon payment to him of the sum of $742.30 
and the costs of suit. 

The final order of condemnatlon recites: "It Is hereby ordered, adjudged, 
and decreed that the strlp of land herelnafter descrlbed belng the land de- 
scribed In the complalnt hereln as sought to be taken by the plaintiff be and 
the same is hereby flnally condemned for the use of plaintlfC for a right of 
way for the ditch descrlbed In the complalnt hereln, and for the purpose of 
construction, maintenance and opération tbereon of said dltch and the runninc 
of water thereln, and for the purpose of uslng the same by plaintiff in the con- 
struction, maintenance of said ditch, and the runnlng of water across the 
sald land of said défendant in the said dltch, solely for the public use de 
scrlbed in said complalnt and the findings and judgment heretofore made and 
entered hereln." Upon the trial there was no évidence showlng, or tending 
to show, that the défendant in error was engaged in any prlvate business or 
intended to engage thereln. It offered to prove as part of Its case that It dld 
not Intend to engage In any private business, and It adduced testlmony that it 
had not erected any works or engaged in any private enterprlse to use any 
portion of the power, llght, or beat. On the trial, for the purpose of showing 
that it had deprlved Itself of the power to engage In the private enterprlse 
permitted by Its articles of incorporation, It ofCered In évidence amended ar- 
ticles of incorporation which it had adopted sinee the commencement of the 
suit, In whlch it had elimlnated from Its powers the power to engage In any 
prlvate enterprlse whatever. Objection to such évidence was made on the 
ground that the amendment was made subséquent to the commencement of the 
suit, and the objection was sustalned. The allégations of the blll that a large 
part of the public In gênerai, and a large portion of the citizens, résidents, 
householders, and freebolders wlthln the county of Shasta and elsewhere in 
the state of California, were not supplied wlth electrlclty or electric current 
for light, beat or power, and that the supplylng of the same for such purposes 
to the public In gênerai and to the Inhabitants, citizens, etc., wlthln the eounty 
of Shasta and elsewhere In the state of Callfornla, was at ail of the times 
mentloned a public necessity, was denled In the answer. 

Reid & Dozicr and A. E. Bolton, for plaintiff in error. 

Solinsky & Wehe and Brainard & Kimball, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
question first to be determined is whether the use for which condemna- 
tion is sought is a public use. Section 1238 of the Code of Civil Pro- 
cédure of California makes provision for the exercise of the right of 
eminent domain in behalf of public uses, and enumerates among other 
public uses the following: 

"Canals, réservoirs, dams, ditches, flumes, aqueducts and pipes for supply- 
ing and storing water for the opération of machinery for the purpose of gene- 
ratlng and transnaittlng eleetrlclty for the supply of mines, quarries, rallroads, 
tramways, mills and factories wlth electric power ; and also for the supplylng 
of eleetrlclty to light or beat mines, quarries, mlUs, factories, Incorporated 
cities and counties, villages and towns ; and also for furnlshlng eleetrlclty 
for lightlng, heatlng or power purposes to Indlviduals or corporations, together 
wlth lands, buildings and ail other improvements in or upon which to erect, 
install, place, use or operate machinery for the purpose of generating and 
transmitting eleetrlclty for any of the purposes or uses above set forth." 

There can be no doubt that within this provision the furnishing of 
electricity as it is proposed to be furnished by the défendant in error 
is a use for which the Législature intended that the right of eminent 
domain might be exercised. The purpose of the statute is to remove 
obstacles in the way of development and progress in the state, and 
it is in harmony with the Constitution and with section 1001 of the 
Civil Code which gives to any person, without further législative ac- 
tion, the power to acquire property for any of the uses specified in 
section 1S38, "either by the consent of the owner or by proceedings 
had under the provisions of title 7, part 3 of the Code of Civil Procé- 
dure ; and any person seeking to acquire property for any of the uses 
mentioned in said title, is an agent of the state or a person in charge 
of such use within the meaning of thèse terms as used in such title." 

The Législature cannot by its enactments make that a public use 
which is essentially a private use, and the question whether the use 
is public in its nature is a judicial question to be determined by the 
courts. But it is the gênerai rule that, where it is uncertain and doubt- 
ful whether the use to which the property is proposed to be devoted 
is of a public or a private character, the législative. détermination of 
the question is of persuasive force, and the courts will not undertake 
to disturb the same. It bas been so held in California. Lux v. Hag- 
gin, 69 Cal. 355, 4 Pac. 919, 10 Pac. 674; In re Madera Irrigation 
District, 92 Cal. 296, 28 Pac. 272, 675, 14 L. R. A. 755, 27 Am. St. 
Rep. 106 ; County of San Mateo v. Coburn, 130 Cal. 631, 63 Pac. 78, 
621. And it bas been generally held by the courts that the génération 
of electric power for distribution and sale to the public on equal terms 
is a public enterprise, and that water used for that purpose is devoted 
to a public use. Light & Power Co. v. Hobbs, 72 N. H. 531, 58 Atl. 46, 
66 L. R. A. 581 ; Hollister v. State, 9 Idaho, 8, 71 Pac. 541 ; Grande 
Ronde Electrical Co. v. Drake, 46 Or. 243, 78 Pac. 1031; In re Ni- 
agara L. & O. Power Co. (Sup.) 97 N. Y. Supp. 853; Minnesota 
Canal & Power Co. v. Koochiching, 97 Minn. 429, 107 N. W. 405. 
In the case last cited the Suprême Court of Minnesota said: 
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"Electric Itghtlng Is unlversally recognlzed as a public enterprlse, In aid 
of whlch the rlght of emlnent domain may b« Invoked." 

In Light & Power Co. v. Hobbs, 72 N. H. 531-535, 58 Atl. 46, 
66 L. R. A. 681, the court said : 

"Like water, electriclty exists lu nature In some form or state, and be- 
comes useful as an agency of man's Industry only when collected and con- 
trolled. It requlres large capital to coUect, store, and dtstrlbute it for gên- 
erai use. The cost dépends largely upon the location of the power plant. A 
water power havlng a location upon tlde water reduces the cost materially. 
It may happen that the business cannot be inaugurated wlthout the ald of the 
power of emlnent domain, or acquisition of necessary land or rights in land. 
Ail thèse considérations tend to show that the use of land for collectlng, stor- 
ing, and dlstrlbutlng electriclty for the purposes of supplylng power and beat 
to ail who may désire It Is a public use slmilar In character to the use of land 
for collectlng, storlng, and dlstrlbutlng water for public needs — a use that is 
so manifestly public that It bas been seldom questioned, and never denled." 

But both private purposes and public uses are contemplated in the 
articles of incorporation of the défendant in error, as those articles 
stood at the time of the commencement of the suit. On that ground 
its power to exercise the right of eminent domain for the promotion 
of the public purposes is challenged, the contention being that, when 
such purposes are so blended, the want of power to exercise the right 
of eminent domain for the private purpose excludes its exercise for 
any public use. But the question whether the exercise of the right of 
eminent domain is to be denied or withheld is not to be tested solely 
by the description of the objects and purposes set forth in the articles 
of incorporation. It may be governed by évidence aliunde showing 
the actual purpose in view. Matter of Niagara Falls & Whirlpool R. 
Co., 108 N. Y. 375, 15 N. E. 429. "The fact that the charter powers 
of a corporation to which the power of eminent domain has been dele- 
gated embrace both private purpose and public use does not deprive 
it of the right of eminent domain in the promotion of the public use." 
15 Cyc. 579 ; Lake Koen Nav. I. & R. Co. v. Klein, 63 Kan. 484, 
65 Pac. 684; Cole v. County Commissioners, 78 Me. 532, 7 Atl. 397; 
Brown v. Gerald, 100 Me. 351, 61 Atl. 785. Cases are cited which 
are said to hold the contrary; but they are ail cases in which there 
is absence of proof of the actual purpose of the plaintiff in the con- 
demnation proceedings to sever the public use from the private use, 
and to exercise the right of eminent domain solely for the former. 
Thus in Fallsburg Power & Mfg. Co. v. Alexander, 101 Va. 98, 43 
S. E. 194, 61 L. R. A. 129, 99 Am. St. Rep. 855, the corporation was 
created by a spécial act of the General Assembly and given authority 
to manufacture and generate electrical or other power, light, or beat, 
and utilize and transmit and distribute the same to any place or places 
for its own use or for the use of other individuals and corporations. 
The Company proceeded to condemn lands and water rights for that 
purpose "for the company's use or for the use of other individuals or 
corporations." The court held that since it had power under its char- 
ter to dévote only a share, or none at ail, of its products to public use, 
the public could not be said to hâve such a definite right to the use of 
its product as to render constitutional the provision giving it the right 
of eminent domain. Said the court: 
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"In such a case the private benefit too clearly dominâtes the public neces- 
sity to flnd constitutional authority for the exercise ol' tlie power of eminent 
domain, and It is the équivalent of taking of private property for a private 
use." 

So in Bcrrien Springs Water P. Co. v. Berrien Circuit Judge, 133 

Mich. 48, 94 N. W. 379, 103 Am. St. Rep. 438, the plaintiff in the con- 
demnation suit was incorporated under an act which authorized it to 
acquire water rights and water for private and public purposes. In 
its pétition for condemnation it alleged that it required certain lands 
"for the purposes of its incorporation, and that the taking thereof is 
necessary for the public use and benefit." The court denied the right 
of condemnation, saying: 

"After the water power is erected, though it may be used for a public pur- 
pose, relater bas the option to use it entirely for private purposes." 

But in that case the court sustained the doctrine that land can be 
taken under the power of eminent domain for a legitiniate purpose, 
even though a private purpose will be thereby incidentally served. In 
Gaylord v. Sanitary District, 204 111. 576, 68 N. E. 522, 63 L. R. A. 
582, 98 Am. St. Rep. 235, the petitioner in condemnation proceedings 
alleged in his pétition that he was about to build a public gristmill un- 
der an act of the Législature authorizing the condemnation of private 
property for the purpose of public mills and machinery other than pub- 
lic gristmills, and that he was also about to construct other machinery 
and operate the mill and other public machinery. The court held that, 
to constitute a public use such as will justify the taking of private 
property, the contemplated improvement must be one which the pub- 
lic to some extent will hâve a right to use, and not one which is merely 
a benefit to the public, and that authority to condemn private prop- 
erty for public use does not justify the taking of such property for a 
public and also a private use. Of similar import are Attorney Gen- 
eral v. Eau Claire, 37 Wis. 400, and State ex rel. Harris v. Superior 
Court, 42 Wash. 660, 85 Pac. 666, 5 L. R. A. (N. S.) 672. In the lat- 
ter case the testimony was to the efïect that the condemnation was 
sought for the purpose of obtaining additional power, "not only for 
use in operating the light plant and electric car System, but for the 
purpose of selling power to the différent manufactories and for dif- 
férent purposes." The court held that for ail thèse purposes the peti- 
tioner was not entitled to exercise the right of eminent domain, since 
the use was not a public one. We find no case which holds that the 
bare fact that a corporation has in enumerating its functions express- 
ed a purpose of engaging in a private enterprise as well as serving a 
public use shall deprive it of the right to exercise eminent domain for 
the public use. Not only is there no authority for such a proposition, 
but there is no reason for it. Why should the fact that the défend- 
ant in error hère was incorporated under articles giving it the power 
to serve a private use be an obstacle to its condemnation of property 
necessary, and which it proposes and proves shall be used exclusively 
for a public service? The fact that it has such power imposes no 
greater or additional burden or servitude upon the property which it 
seeks and proposes to take for the public use only. 



862 160 FEDERAL REPORTEE. 

On the trial the plaintiff in error offered to prove the rights of 
others to use for irrigation the waters of Hat creek and Lost creek, 
and to show that under the appropriation of the défendant in error 
there was no water subject to appropriation. This évidence was ex- 
cluded as irrelevant and immaterial, and we find no error therein. In 
the first place, the plaintiff in error had not put in issue the allégation 
of the bill that the défendant in error was the owner of 3,000 inches 
of water. The déniai was "that the plaintiff in error is the owner, or 
ever was the owner of, or entitled to, 3,000 miner's inches or any wa- 
ter or waters which are to be conducted by plaintiff, or can be con- 
ducted by plaintiff, by means of its ditch or flume or at ail into Bear 
creek." This did not put in issue the allégation that the défendant in 
error was the owner of the water which it claimed to hâve appropriat- 
ed. Again, if an issue had been raised upon that allégation, the ques- 
tion of the rights of other appropriators of the water was not before 
the court. The owners of such rights were not parties to the suit. 
The use intended to be subserved through the condemnation proceed- 
ings being a public use, the défendant in error could, if necessary, in- 
stitute further suits for the condemnation of the rights of other ap- 
propriators. 

We find no error for which the judgment should be reversed. It is 
accordingly affirmed. 



ALASKA PAC. RT. & TERMINAL CO. v. COPPBR RIVER & N. W. RY. 

CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit February 3, 1908.) 

No. ],491. 

1. Public Lands— Railboads— Right of Wat. 

Where, prier to a survey, certain oll clalms had been located on the 
public land In controversy In Alaska, such clalms, If valld, wlthdrew the 
land from entry, so that a rallroad company could not obtaln a right of 
way over the same under Act Cong. May 14, 1898, c. 299, § 2, 30 Stat. 409 
(U. S. Comp. St. 1901, p. 1575), granting rights of way to rallroad com- 
panles over publie lands In Alaska, etc. 

2. iNJUNCTioN— Preliminaey Injunction— Ceossing Raileoads. 

Where a prellmlnary Injunctlon was sought to restraln one rallroad from 
crosslng another ou a trestle at grade, both roads being then in process 
of construction at a point beyond the crosslng, and It appeared that the 
crosslng was no obstruction to the work of the complainant In the further 
extension of Its road, and was of no substantlai Injury to It at the time 
the Injunctlon was prayed, the Injunctlon was properly denied pending 
hearlng on the merits, under the rule that a prellmlnary Injunctlon will 
never be granted unless from the pressure of an urgent necesslty, and to 
prevent damage of an irréparable character. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 27, Injunctlon, §8 305- 
307.] 

3. Appeal and Eeror— Discketîon— Preliminart Injunction — Revikw. 

The granting or wlthholding of an Injunctlon pendente llte is ordlnarily 
wlthin the sound discrétion of the court to whlch application is made, the 
ruling of whlch wlU not be reversed on appeal unless there bas been an 
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abuse of discrétion evldencing a disregard of the facts or the principles 
of equlty applicable to the case. 

[Ed. Note. — ^For cases In point, see Cent. Dlg. vol. 3, Appeal and Error, 
§§ 3818-3821.] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

The appellent was the complainant in a bill flied on May 9. 1907. in whicli 
It alleged its ownership of a certain tract of ground consistiug of 40 acres 
whieh it designated 'Terminal Tract No. 1 B," situated near Katalla, Alaska, 
which tract it alleged it had acqulred for a rallway terminal under the act of 
Congress of May 14, 1898, c. 299, $ 2, 30 Stat 409 (U. S. Oomp. St 1901, p. 
1575), grantlng rights of way to rallroad companies over public lands in 
Alaslia, and the right to take public land for station and terminal purposes. 
The bill alleged that the appellees were threateniug to construct a rallroad 
acro&s sald terminal tract, against the protest of the complainant, and prayed 
for an Injunction pendente lite restraining the appellees from entering upon 
sald tract, and from erectlng thereon any structure for rallroad purposes. On 
June 5, 1907, the appellees appeared to show cause why such injunction should 
not be Issued. On that day the appellant flled an amended blU alleglng, in 
addition to the averments of the original bill, that It owned a right of way 
200 feet In wîdth across sald terminal tract No. 1 B, and prayed that the ap- 
pellees be enjoined from crossIng sald right of way wlth the rallroad whlch 
they were constructlng, as well as from crossing the said terminal tract. Tho 
appellees answered, and upon the Issues presented, and the affidavlts and ex- 
hlbits on behalf of the respective parties, the court below denied the applica- 
tion for an injunction pendente lite. From that order the présent appeal is 
taken. ^ 

The appellant was Incorporated under the laws of the state of Washington 
in May, 1905. A certlfied copy of Its articles of incorporation was flled In the 
office of the Secretary of the District of Alaska on May 17, 1905. A certlfied 
copy was also tendered for flling wlth the Secretary of the Interlor, but It was 
ruled that the same could not be flled for the reason that the articles dld. not 
oomply wlth the requirements of the act of Congress. The appellant there- 
after executed amended articles of Incorporation, and flled the same In the 
oflice of the Secretary of the State of Washington on February 24, 1906. A 
oertlfled copy of the amended articles was flled also In the office of the Secre- 
tary of the Interlor In Aprll, 1906. The appellant Is engaged In constructlng 
a rail way from Inner Martin Island on Controller Bay, south of the mouth of 
Copper river In Alaska, northeasterly to the coal flelds near Bering Lake and 
to other points in the Interlor of the District of Alaska. In June, July, and 
August, 1905, the appellant caused a survey to be made of Inner Martin Island, 
and of tract No. 1 B for a terminal yard, and caused to be made a preliminary 
survey of the flrst 14 miles of the right of way of Its rallroad from Inner 
Martin Island to the coal flelds on Bering Lake. Previous to that time, In the 
month of December, 1904, one Peter F. Byme had caused a survey to be made 
by a United States deputy surveyor, under the soldiers' additional homestead 
scrlp act, of a large portion of the grounds subsequently so designated as 
terminal tract No. 1 B. This survey was approved by the Surveyor General 
for the District of Alaska, as of nonmineral ground, and prier to the survey 
of terminal tract No. 1 B the appellant had purelaased from sald Byme a re- 
linquishment of ail bis rights under the sald soldiers' additional homestead 
scrlp survey. But some four or flve years previous to thls tIme, it appears 
that a number of notices of location for oU claims, two of which covered the 
land in controversy, had been flled wlth the United States Commissloner for 
record, and remalned of record at the time of the hearing In the court below. 
The appellee, the Copper River & Northwestern Rallway Company, is a cor- 
poration organized under the laws of the state of Nevada. In its original 
articles, Valdez Is named as its terminus upon the Pacifie Océan. It was sub- 
sequently declded to change its terminus to Palm Point, on Controller Bay, 
•bout a mile south and east of the appellant's terminus. It is eugaged in 
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constnicting a road from that point northerly along the coast Une to the Val- 
ley of Martin river, and up that river to Copper river, and thence to the cop- 
per flelds In Copper River Valley. It did not show in the court below évi- 
dence that it had flled with the proper officiais amendments of its articles, 
showing such change of terminus, and therefore did not présent proof of the 
right of the appellees to construct a Une from Palm Point or across the appel- 
lant's Une or terminal tract. 

Harold Preston, Shackleford & Lyons, and F. M. Brown, for ap- 
pellant. 
W. H. Bogie, Charles P. Spooner, and Winn & Burton, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
record hère présents a case of two railroad companies, constructing 
roads oyer disputed ground. The appellees, if they build their road 
from Palm Point, must of necessity cross the terminal tract No. 1 B 
of the appellant, and also the appellant's road. The record shows that, 
at the time of the application for the injunction, both companies were 
actively engaged in construction. The appellees had 500 or 600 men 
at work and a large amonnt of supplies on the ground. The appellant 
had constructed 1,000 feet of piling for its track, across which ran the 
road of the appellees. The court below found the évidence insufH- 
cient to sustain the appellant's claim of title to the land in controversy. 
Upon a careful considération of the record, we cannot say that there 
was error in that conclusion. If the minerai locations made upon the 
ground in 1901 were valid and subsisting, the appellant had neither 
title to nor right of way over the land in controversy, for it was not 
public land. The appellant claims under the act of May 14, 1898, and 
under the rights acquired through the homestead scrip survey of 
Byrne, but the latter bas not ripened into title, and, as to the former, 
the statute limits the right of the railroad company to public lands. 
No steps hâve been taken to cancel the oil locations. 

The appellant contends that the appellees can acquîre no right to 
construct a railroad over the land in controversy, and that its survey 
is of no avail, for the reason that it had not assumed in its articles of 
incorporation the right to construct a road from Palm Point; citing 
Washington & Idaho Railroad Company v. Osburn, 160 U. S. 103, 16 
Sup. Ct. 219, 40 L. Ed. 346. But the principal question hère is not 
vvhat are the rights of the défendant to construct its railroad. It is, 
rather, what are the rights of the respective parties in and to the 
particular tract of land in controversy? Has the appellant the title 
thereto, and is it vested with the exclusive right of possession? If 
so, the acts of the appellees will be enjoined on the final hearing, and 
should now be enjoined if the resulting injury is irréparable. But 
the appellees claim the right of occupation of the tract by reason of 
minerai locations made in 1901 and not canceled of record. The ap- 
pellant answers that the minerai locations are void for want of discov- 
ery of oil and for want of annual assessment work. The appellees de- 
ny this, and contend that the évidence shows both discovery and as- 
sessment work. The court below declined to pass upon the question 
of title, both because of doubt as to the respective rights of the parties, 
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and because of the doctrine announced in Cosmos Exploration Co. v. 
Grey Eagle Oil Co., 190 U. S. 301, 24 Sup. Ct. 860, 47 L. Ed. 1064. 

It is to be observed also that there is lack of proof of irréparable 
injury to the appellant in the proposed construction of the appellees' 
road. The évidence in the record shows that the appellant has con- 
structed its road from its terminus toward the coal fields at Bering 
Lake, a short distance past the point where the appellees' road crosses 
its line; that at that point the track is placed upon a trestle some 15 
or 20 feet above the surface of the ground. The appellees' road, also 
upon a trestle of like height, crosses the appellant's road at grade. 
Such a Crossing of the roads is no obstruction to the work of the ap- 
pellant in the further extension of its road toward the coal fields, and is 
no substantial injury to it. The appellees' road would be a substan- 
tial obstruction, however, to the use of the terminal tract No. 1 B by 
the appellant if the latter showed any necessity for the immédiate 
use of the same for the construction of its terminal yards. But no such 
necessity is shown. By the time when the appellant's road shall be 
extended to the coal fields, and need shall arise for the occupation of 
the terminal tract, it is probable that the merits of the whole contro- 
versy will hâve been determined on the final hearing, and the appel- 
lant's rights conserved by the final decree. The appellees assert that 
the articles of the Copper River & Northwestern Railway Company 
hâve been so amended as to permit the construction of their road from 
Palm Point. No proof of this fact was presented in the court below, 
but, if it be true, they will hâve the opportunity to establish it in the 
court below. In the meantime, a temporary injunction such as was 
prayed for in the court below would work serions, if not irréparable, 
injury to them. In the light of thèse considérations, we think the in- 
junction was properly denied. 

The office of a preliminary injunction is to préserve the subject of 
the controversy in its présent condition, in order to prevent the per- 
pétration of a wrong, or the doing of an act whereby the subject of 
the controversy may be materially injured or endangered, until a full 
investigation of the case may be had. "A preliminary injunction will 
never be granted unless from the pressure of an urgent necessity. The 
damage threatened, and which it is legitimate to prevent, during the 
pendency of the suit, must be, in an équitable point of view, of an irrép- 
arable character." 16 Am. & Eng. Enc. of Law, 345. And the rule 
is well settled that the granting or withholding of an injunction pen- 
dente lite ordinarily rests in the sound discrétion of the court to which 
the application is made, and that the ruling thereon is not subject to 
reversai in an appellate court unless there has been abuse of discrétion 
evidenced by a disregard of the facts or of the principles of equity 
applicable to the case. Vogel v. Warsing, 146 Fed. 949, 77 C. C. A. 
199, and cases there cited. The order of the court below is affirmed. 
160 F.— 55 
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PAULT JAIL BLDG. * MFG. CO. et al. v. JBPFERSON COUNTT. 

(Circuit Court of Appeals, Nlnth Circuit February 3, 1908.) 

No. 1,473. 

1. OouNTiEs— Actions— Pleadino— Issues— Mattkrs tO bb Pboved. 

Where, In an action on county warrants glven for the construction of 
certain jail cells and not paid for want of funds, the complalnts alleged 
that the warrants were payable out of a fund ralsed from the sale of 
bonds, and that though the money ralsed from the bonds was authorlzcd 
to be used for other purposes than for the payment of the conrthouse and 
jail, none of it had been paid out In refunding prlor Indebtedness, the 
county having denied Its possession of any of the money, It would be pre- 
sumed that it was paid out for other proper purposes, and hence defend- 
ant's admission that It had recelved the money did not shift the burden 
of proof to défendant to show what disposition had been made thereof. 

2. Plbading— FOKM OF Deniai^Constbuction. 

A gênerai déniai followed by a spécifie déniai of the same fact Is im- 
proper, and, when pleaded, the gênerai déniai may be disregarded, or one 
of the déniais striclien on motion, or défendant may be requlred to elect 
on which he wlU stand. 

3. Same— Inconsistent Allégations. 

In an action on county warrants, payable out of the proceeds of county 
bonds, a spécifie déniai that défendant had on hand the sum mentioned in 
the complaint from the proceeds of the sale of the bonds was not Incon- 
sistent with a gênerai déniai of the allégation that it had not applied any 
part of such amount to the payment of prlor Indebtedness of the county. 

4. Counties—Waeeants— Spécial Fonds. 

Where county warrants drawn for the construction of Jail cells direct- 
ed the treasurer to pay the payée the sum speelfled out of county funds 
not otherwlse appropriated, the fact that the warrants also contained the 
words "for jail cells" did not make them payable from a spécial fund. 

5. Same— Absent op Payée. 

Where county warrants for jail cells payable out of funds of the county 
not otherwlse appropriated were accepted by the payée with fuU knowl- 
edge of thelr terms and of the fact that there were no funds to pay them, 
the payée would be held to hâve assented, and agreed to look to the gên- 
erai funds of the county for payment. 

6. Same— "COUNTY Warbant"— Définition. 

A "county warrant," under the statute of Washington, Is a promise 
by the county to pay it when money applicable thereto cornes into the 
treasury, its maturity by analogy to a note being the tlme when the coun- 
ty treasurer glves notice of hls readiness to pay it and stop the running 
of interest. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, p. 
1668.] 

7. Same— Right or Action— Condition Précèdent— Demand and Kefusal. 

Where county warrants payable out of funds not otherwlse appropriated 
were presented for payment, and stamped "not paid for want of funds," 
and there had been no refusai to pay out of a fund available therefor, 
the holders were not entltled to judgment against the county, the clalm 
being liquidated, and the holders belng entitled to resort to mandamus to 
compel payment out of funds applicable'thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Counties, § 256.1 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 
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On September 19, 1890, a spécial élection was held by the voters of Jefferson 
county, State of Washington, whereby It was decided that county bonds In the 
sum of $225,000 should be issued to provide money to fund the outstanding 
warrant indebtedness of the county, and to build a courthouse and jail. Be- 
tween June 23 and December 20, 1891, the county issued and sold the bonds 
so authorized for the sum of $232,341.29. On December 2, 1890, The Pauly 
Jail Building & Manufacturing Company, one of the plalntiffs in error, enter- 
ed Into a contract with Jefferson county, the défendant in error, by which the 
former was to construct certain steel cells in the basement of the county court- 
house, then In the course of construction, for the sum of $17,278, payable 10 
days after the completion of the work and the acceptance of the same by the 
board of county commissioners. The contract was performed by the company, 
and on May 4, 1892, the défendant in error issued to said company its war- 
rants for $17,278. On the same day ail of the warrants were presented to the 
county treasurer of the défendant in error for payment, and that officer in- 
dorsed thereon: "Not paid for want of funds." On November 17, 1905, said 
warrants were again presented for payment, and were not paid for want of 
funds. Certain of the bonds were transferred to John H. Rauseh. The plaln- 
tiffs in error brought actions against the défendant in error to recover judg- 
ment on said warrants, and the causes were consoUdated in the court below 
and tried as one action. The cases were tried upon the second amended com- 
plaints, in which the foregoing facts were set forth, and in addition thereto It 
was alleged that, under the law of the state of Washington authorizing the Is- 
suance of county bonds, It Is provided that the money arising from the sale 
thereof shall be used only for the purpose for which the bonds are issued, 
and that of the money received by the défendant in error for the sale of said 
bonds but $110,873.40 was expended in the construction of the courthouse, 
"leavlng of the proceeds of the said bonds unexpended the sum of $121,467.89," 
and it was alleged "that the défendant county never applled any of the money 
derived from the sale of said bonds to the payment of the county indebtedness 
existing when the aforesaid spécial élection was ealled, nor bas It expended 
or paid out any of the money derived from the sale of said bonds for the 
purpose for whleh said bonds were issued, exceptlng the sum of $110,873.40 as 
set out in the eighth paragraph of this complaint, and that the défendant has 
now in its possession the sum of $121,467.89 of the money derived from the 
sale of said bonds." "That the défendant county has never ealled any of said 
warrants for payment, but that it has always refused to pay the same on the 
alleged grounds that it has no funds to pay the same or any part thereof." 

The answers contained, among other matters, the foUowlng: "That the said 
courthouse eost the said défendant, includlng extras and plans and spécifica- 
tions, the sum of $142,462.30, and said défendant specially dénies that it has 
now on hand the sum of $121,467.89 of the proceeds of the sale of said bonds, 
and further dénies that it has said sum or any sum whatever on hand de- 
rived from the sale of said bonds." Replies were flled denying ail new mat- 
ter alleged In the answers. A jury trial was walved, and the cause was tried 
before the court. No évidence was offered to sustain the allégation that the 
défendant in error had on hand the sum of $121,467.89 or any sum of the 
proceeds of the sales of the bonds, and the court among other findings found 
that at the tlmes of the présentation of said warrants to the county treasurer 
on May 4, 1892, and November 17, 1905, and at the commencement of the ac- 
tion and at ail tlmes since, the treasurer of said county did not hâve In his 
custody or control any of the money derived from the sale of said bonds, and 
that none of said warrants hâve ever been ealled for payment. The court en- 
tered a judgment of nonsuit, "for the reason that plaintiff's évidence falls to 
show that there is in the possession or under the control of the said défend- 
ant any money or moneys derived from the sale of said bonds, or any money In 
the fnnd upon which the warrants in said suit are drawn to pay said war- 
rants or any of them." 

John P. Judson, for plaintiffs in error. 
U. D. Gnagey, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the trial court erred in granting the nonsuit, for the 
reason that the money derived from the sale of the county bonds was 
a trust fund to which the plaintiffs in error had the right to look for 
the payment of their warrants, and which could be used only for the 
purpose for which the bonds were issued, and that the admission of 
the défendant in error that it received the money shifted the burden 
of proof as to the disposition made of the same, and bound the de- 
fendant in error to account therefor. We do not understand that by 
the pleadings the burden of proof was ever shifted. The money raised 
upon the bonds was authorized to be used for other purposes than for 
the payment for the courthouse and the jail. It was authorized to 
be used also in payment of outstanding warrants against the county. 
The défendant in error, having denied its possession of any of the 
money, the presumption would arise that it paid out the whole there- 
of for the purposes for which the bonds were authorized to be issued. 
The complaints, it is true, alleged that none of the money was paid 
out in refunding prior indebtedness, but the answers denied those aver- 
ments, and no proof to the contrary was ofïered on the trial. The 
plaintiflfs in error question the sufficiency of the déniais on the ground 
that there is in each answer a gênerai déniai of the allégation com- 
bined with a spécifie déniai that the défendant in error now has on 
hand the sum of $121,467.89. It is true that such a combination of 
déniais is improper, and that, if an answer contain a gênerai déniai and 
a spécifie déniai of the same fact, the gênerai déniai may be disre- 
garded (PhiHp Schneider Brewing Co. v. American Ice Mach. Co., 
It Fed. 138, 23 C. C. A. 89) or one of the déniais may be struck out 
on motion (Dennison v. Dennison, 9 How. Prac. [N. Y.] 246) or the 
défendant may be required to elect upon which he will stand (School 
District v. Holmes, 16 Neb. 486, 30 N. W. 721). But hère the spécifie 
déniai that the défendant in error has on hand the sum mentioned is 
not at ail inconsistent with the gênerai déniai of the allégation that it 
had not applied any thereof to the payment of the prior indebtedness 
of the county. The theory of Code pleading is that there shall be 
brought to the attention of the court the real controversy, and that the 
parties shall be required to show in their pleadings wherein they agrée 
and wherein they disagree. This was sufficiently donc in the présent 
case, and the plaintififs in error, after going to trial on issues as made, 
cannot now raise the objection that no déniai was made to the alléga- 
tion that no part of the money raised upon the bonds was applied to 
the former indebtedness of the county. 

But there is other ground on which the judgment is sustainable. 
It is to be observed that the warrants were not drawn on the spécial 
fund realized upon the sale of the bonds. The form of the warrants 
was as follows: 

"State of Washington. 

"The treasurer of the county of Jefferson wUl pay to the Pauly Jall Bldg. 
Se Mnfg. Oo., or order, the sum of one thousand dollars, out of the county 
funds not otherwlse approprlated. Witness my hand and officiai seal thls 4th 
day of May, 1892, for jail cells. James Searey, Audltor of Jefterson County, 
Wash., By Newton W. O'Rear, Dep." 
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The words "for jail cells" do not make the instruments spécial fund 
warrants. Those words are appended evidently for the purpose of 
specifying the debt for the payment of which the warrants were drawn. 
They do not control the clearly expressed provision that the warrants 
are payable out of county funds not otherwise appropriated, and Jones 
V. Por'tland, 35 Or. 513, 58 Pac. 657, cited by the plaintiflfs in error, is 
not an authority to the contrary. The warrant in that case was not made 
payable out of county funds not otherwise appropriated. The décision 
of the court was that it was payable out of a spécial fund, because it 
contained the récital that it was issued to pay for material furnished 
for a spécifie improvement, and because there was no claim that the 
city intended to pay for such improvement out of any fund except the 
one to be raised by assessment upon the abutting property. In addi- 
tion to the expressed terms of the warrants in the présent case, the 
time when, and the circumstances under which, they were issued ail 
tend to indicate that they were not warrants upon a spécial fund. The 
money upon the bonds was obtained by the county prior to December 
30, 1891. On May 4, 1893, the warrants were issued, and on that date 
were presented to the treasurer of the county, and indorsed by him: 
"Not paid for want of funds." Under those circumstances they were 
accepted by the Pauly Jail Bldg. & Mfg. Co., and having been so ac- 
cepted, with full knowledge of their expressed terms and of the fact 
that there were no funds to pay them, the payée must be held to hâve 
assented and agreed to look to the gênerai funds of the county for their 
payment. 

The plaintiffs in error cite and rely upon Potter v. New Whatcom, 
30 Wash. 589, 56 Pac. 394, 72 Am. St. Rep. 135, and New Orléans v. 
Warner, 175 U. S. 130, 30 Sup. Ct. 44, 44 h. Ed. 96. In the first of 
thèse cases, the warrant had been drawn on a spécial street improve- 
ment fund. A portion of the fund had been collectcd by the city treas- 
urer and converted to his own use. The court held that the money 
paid in on the spécial assessment was a trust fund which the city was 
under obligation to préserve, and that it was liable therefore for the 
payment of the warrant. The object of the suit was to convert the 
spécial warrant into a gênerai liability, the city denying ail liability. 
The décision bas no bearing upon the présent case, for the reason that 
hère the warrants sued on were not drawn against a spécial fund, and 
the city had acknowledged its gênerai liability, and had issued its war- 
rants for the same. Nor does the décision in New Orléans v. Warner 
add any light to the questions hère involved. In that case the war- 
rant sued upon was given for the purchase of a drainage plant, for 
which the city had promised to pay out of a fund to be created by 
drainage assessments. The court held that the city could not abandon 
its duty to create that fund and take steps to prevent the further col- 
lection of such assessments, and plead in défense to the warrants that 
it had, prior to the purchase of the drainage plant, paid off obliga- 
tions theretofore created against the fund. It was the decree of the 
court that an account be taken of the drainage assessment and that 
there be a pro rata decree against the city if such fund were not suffi- 
cicnt to pay ail the warrant holders in full. But it is urged that the 
plaintiffs in error were entitled to a judgment against the défendant 
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in erroT to the end that thereafter mandamus might issue to compel 
the payment thereof. But this argument ignores the nature of the 
liability of the défendant upon its warrants under the laws of the 
State of Washington. In Cloud v. Town of Sumas, 9 Wash. 399, 37 
Pac. 305, the court said: 

"If thls action can be malntalned upon the warrants whlch hâve been issued, 
then a Uke suit might be maintained upon the warranta issued In satisfaction 
of this judgment, and so on without limit. Clearly the law contemplâtes no 
such proceedlngs. The plaintiff already has the town's évidences of indebted- 
iiess, issued to him in regular form, and, if the treasurer should refuse to pay 
them in their regular order, he can resort to a mandamus to compel such 
payment." 

But there has been no refusai to pay the warrants involved in the 
présent suit, nor is any such refusai alleged in the complaints. There 
can be no refusai until there is a fund available, and the complaints 
alleged and the trial court found, that since the issuance of the war- 
rants, there has been no fund out of which they could hâve been paid, 
and that they hâve not been paid, only for want of funds. In Savings 
Bank & Trust Co. v. Gelbach, 8 Wash. 497, 36 Pac. 467, it was held 
that under the statutes of Washington governing the présentation and 
allowance of claims against counties, and the issuance of warrants for 
the sums allowed, it was contemplated that the transaction between 
the claimant and the county was to be merged in the warrant and set- 
tled by it "just as fully as is a store account between a merchant and 
his customer, when the latter gives bis note for the balance found due 
upon the former's books." Said the court: 

"A warrant, under our statutes, is a promise to pay it, in its order of issue, 
when money applicable to it cornes into the treasury, and its maturity, by 
analogy to a note, is the tlme when the treasurer gives notice of his readiness 
to pay it, and stops the Interest. Respondent says that if a warrant is con- 
sidered as a contract, it is one which becomes due instantly upon présenta- 
tion and therefore the interest upon It, like that upon a past due note, Is only 
allowed as damages. But there Is this différence, a note can be sued upon, 
Judgment taUen, exécution issued, and property levied upon and sold, and the 
debt paid, but no action lies either upon a warrant or the original debt." 

In the light of thèse authorities, we see no escape from the conclu- 
sion that the défendant in error was entitled to a nonsuit. The judg- 
ment is affirmed. 



SHANNON V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1908.) 

No. 1,489. 

1. Woods and Foeests— Réservations— Grazing Riqhts. 

Where défendant drove large bands of cattle Into a 320-acre pasture 
which was inclosed on three sides, but open on the slde toward a public 
forest reserve, knowing that there was no water in the pasture, and that 
It was insuffleient to sustain the cattle, and that they must, of necessity, 
drift onto the reserve for pasture and water, défendant could not claim 
freedom from responsiblllty for the cattle trespasslng on the reserve be- 
cause he at no time drove them there, and because the reserve was not 
inclosed. 
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2. SAME— IMPMBD LICENSE OF PASTUEB. 

The création of a forest reserve severs the reserved land from the pub- 
lic domain, and appropriâtes It to public use so that it Is no longer subject 
to the Implied llcense to pasture on public lands. 

3. Samb— Use— RuLES— Reasonableness. 

The rules promulgated by the Secretary of the Interlor regulating the 
number of cattle and other live stock that may be pastured on a forest 
reserve, and the manner In which the ownera may obtaln permission to 
use the réservation for that purpose, are reasonable and wlthln the power 
granted by Act Oong. June 4, 1897, c. 2, 30 Stat. 34 (U. S. Comp. St. 1901, 
p. 1542), glving the Secretary of the Interlor power to make rules and rég- 
ulations, and establlsh such service as vclll Insure the objects of such réser- 
vations, namely, to regulate thelr occupancy and use, and to préserve the 
forests from destruction. 

4. Public Lands— Congresstonal Power— State Législation. 

The fédéral Constitution delegates to Congress the gênerai power ab- 
Bolutely and without limitation to dispose of and make ail needful rules 
and régulations concerning the public domain independent of the locality 
of the land, whether sltuated in a state or terrltory, the exercise of whleh 
power cannot be restrlcted In any degree by state législation. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 41, Public Lands, S 7.] 

5. SAME— RELINQUISHMENT— CONGRBSSIONAL POWER. 

Congress had no power to relinquish any of Its jurlsdictlon over the 
publie domain by a compact with the state of Montana on admission of 
the state Into the Union, nor had the state any power to reserve any such 
control. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 41, Public Lands, §§ 
5-7.] 

6. Same— State Statutes— Stock and Fencb Laws. 

Public lands In the state of Montana were not subject to the stock and 
fence laws of the state which were applicable only to lands subject to the 
state's dominion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, §| 
5-7.] 

7. Public Lands— Governmental Conteol— Actions. 

Where the United States brought suit to restrain the trespass of de- 
fendant's cattle on a forest reserve, the fact that In such suit it aeted 
in its proprietory capacity, and was subject to the ordinary rules of 
pleading, practlce, and laws applicable to the case, did not operate as a 
waiver of any of its soverelgn rights to the land sought to be proteeted. 

8. Injunction— Dépenses— BuEDEN on Défendant. 

It was no défense to an injunction restraining defendant's use of a 
United States forest reserve as a pasture that Its Issuance would impose a 
grievous burden on him to restrain the cattle In his adjolning close, it 
also appearing that he could relieve himself of such burden by restoring 
a fence on one side thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, § 22.1 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

For opinion below, see 151 Fed. 863. 

The appellant was the défendant in a suit brought by the United States to 
enjoin him from driving, condueting, or causing or permlttlng to be driven or 
conducted, his live stock on the Little Belt Alountains Forest Reserve, and 
permlttlng the same to remain there. The bill alleged that during the month 
of December, 1904, and at divers times prior thereto, the appellant "wrong- 
fuUy and unlawfuUy, and without right or authority, and without the con- 
sent and against the wishes of the complainant^ the United States of America, 
and its oflicers and agents, and without having obtalned a permit from the 
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Secretary of the Interlor or the Oommissioner of the General Land Office or 
any oflicer or agent of complainant, and In violation of law, and In utter dis- 
regard of the ruies and régulations of the Secretary of the Interlor, dld drive 
and conduct, and cause to be drlven and conducted, and permltted, suffered, 
and allowed to go onto and upon the sald reserve, three hundred head of 
cattle," and the bill proceeded to allège that said acts would be contlnued 
unless enjolned, and vrould resuit In permanent and irréparable damage and 
Injury to sald reserve and be destructive of the objecta for whlch the reserve 
was created. Upon the fillng of the bill, a citation was issued requlrlng the 
iippellant to show cause why an injunction pendente Hte should not issue 
agalnst him. On the hearlng a temporary injunction was ordered as prayed 
for. From that order the présent appeal Is taken. 

The Llttle Belt Mountalns Forest Reserve was created by the proclamation 
of the Président on August 16, 1902. The appellent Is In the possession of a 
tract of 320 acres, whieh adjoins that part of the reserve known as Lone ïree 
Park, of whlch 320 acres he acquired 160 acres under the homestead law, and 
the remalnlng 160 acres he holds by a lease from one Peterson, the owner 
who acquired the same under the désert land act. The grazing privilèges on 
the reserve are dlvlded Into districts. Lone Tree Park is in District No. 4. 
It contains about 1,000 acres. On September B, 1902, shortly after the re- 
serve had been established, the appellant obtained his lease of Peterson's 160 
acres. As soon as he had obtained the lease, he turned from 3,000 to 3,-500 
head of sheep Into the 320-acre tract, and later took them out and turned in 
cattle. When the appellant leased the land from Peterson, Peterson's land 
and his own were inclosed, but the appellant made openlngs In the Peterson 
fence on the slde toward the réservation, for the purpose of letting stock 
through on the reserve. The évidence shows that the fence was down in 
7 places, and that the gaps were from 30 to 90 feet wlde. In some places the 
wires were weighted down with pôles, in others with rocks. In other places 
the wires were ralsed, and placed on top of posts, so as to enable the stock to 
pass underneath. The évidence shows, moreover, that if the fence were 
malntained In good condition, stock could not obtaln access to Lone Tree Park, 
because of the natural barriers whlch surround It. Every year slnce 1902, the 
appellant has thus grazed his cattle upon the reserve, without any permit, 
and has dlsregarded the rules governlng the use of the reserve, and Ignored 
the notices to keep his cattle off the reserve, glven hlm by the forest ranger. 
The évidence shows that the appellant's tract of 320 acres would not furnish 
pasture to mose than 50 head of cattle, and that there is no water on It, and 
that he would turn the cattle into the Inclosure, and leave them there to 
drlf t over onto the reserve where there was pasture and water. 

Ransom Cooper, for appellant. 
Cari Rasch, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant dénies that he has at any tinie driven his cattle upon the 
reserve, and asserts that if they went there, they did so of their own 
accord, the reserve not being inclosed by the United States, and that 
he is not accountable for the acts of the cattle in straying thereupon. 
We do not so regard the évidence, and we think the injunction is- 
sued by the court below may well be sustained on the ground that the 
évidence shows that the appellant drove his cattle upon the reserve. 
His home ranch was some 6 to 10 miles distant from the 320 acres 
inclosed near the reserve. He drove large bands of cattle within the 
320 acres, which was inclosed on three sides, but open on the side to- 
ward the reserve, and left them there. Of course he knew that they 
would not and could not remain in the inclosure, for there was no 
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water there, nor sufficient pasture for so large a herd. They did as 
he evidently expected them to do. They went through the convenient 
openings which he had made in his fence for that purpose. In Lazarus 
V. Phelps, 153 U. S. 81-85, 14 Sup. Ct. 477, 478, 38 L. Ed. 363, the 
court said : 

"So, if he lease a section of land, adjolning an unlnclosed section of another, 
and stock his own section with a greater number of cattle than it could 
properly support, so that, In order to obtain the proper amount of grass, ther 
would be forced to stray over upon the adjoinlng section, the duty to make 
compensation would be as plain as though the eattle had been drlven there 
in the first instance. The ordinary rule that a man Is bound to contemplate 
the natural and probable conséquences of his own act would apply In such a 
case." 

Counsel for the appellant seek support for their contention in the 
implied Hcense to pasture on public lands, growing cfut of the custom 
by which such use has been permitted from the beginning of the gov- 
ernment, and in the décision in Buford v. Houtz, 133 U. S. 320, 10 
Sup. Ct. 305, 33 L. Ed. 618, in which the court recognized such li- 
cense to use the public lands where they are left open and uninclosed, 
"and no act of the government forbids their use." But the lands in- 
cluded in a forest réservation are no longer public lands within the 
purport of that décision, and the act of the government does forbid 
their use. The création of such a réservation severs the reserved land 
from the public domain, disposes of the same, and appropriâtes it to 
a public use. Wilcox v. McConnell, 13 Pet. 498, 10 L. Ed. 264. In 
pursuance of its policy of reserving for the public welfare, public lands 
on which is growing timber or undergrowth, for the préservation of 
the timber and the water supply, as provided in the act of March 3, 
1891, c. 561, 26 Stat. 1103 (U. S. Comp. St. 1901, p. 1537), and, in 
order to make that act more effective, Congress passed the act of June 
4, 1897, c. 2, 30 Stat. 34 (U. S. Comp. St. 1901, p. 1543), whereby it 
vested in the Secretary of the Interior the power to "make such rules 
and régulations and establish such service as will insure the objects 
of such réservations, namely, to regulate their occupancy and use, and 
to préserve the forests thereon from destruction." It was intended that 
this statute should be effective, and accomplish the results for which it 
was enacted. In pursuance of that authority, the Secretary of the In- 
terior has promulgated rules regulating the number of cattle and other 
live stock that may pasture on the réservation, and the manner in which 
the owners thereof may obtain permission to use the réservation for 
that purpose. There can be no doubt that the rules are reasonable and 
are within the power so granted. In Dastervignes v. United States, 
122 Fed. 30, 34, 58 C. C. A. 346, 350, this court said : 

"Rule 1.3, promulgated by the Secretary of the Interior, is In accord with 
the provisions of the act of Congress. and in our opinion was a valid and 
legitimate exercise of the authority delegated to him to make such rules and 
régulations as would insure the objects of such réservations. The Secretary, 
in adopting this rule, acted simply as the arm that carrles out the législative 
will. He did not Invade any of the functlons of Congress. He did not make 
any law, but he exercised the authority given to him, and made rules to pré- 
serve the forests on the reserves from destruction. Such rules, within con- 
irtltutional limita, hâve the force and ofCect of law, and It le the duty »f courts 
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to protect and enforce them, In order to uphold the law as enacted by Con- 
gress." 

But the appellant contends that he was not bound to maintain a fence 
between his land and the government réservation, nor to keep the fence 
that was there in repair, that he had the right to destroy or remove a 
fence which was his own property, and that it was for the appellee, 
if it desired to exclude Hve stock from the réservation, to inclose the 
same, or to take the necessary steps under the statutes of Montana 
to require adjacent proprietors to join in a division fence, and cites 
statutes of that state from which it appears that the Législature has 
in substance declared that cattle may run at large in Montana, and that 
ail owners who neglect to fence their lands against such stock shall 
be without remedy against the owners of animais which may trespass 
thereon, and argues that those laws are binding upon the United States 
as a landowner to the same extent that they are binding upon the own- 
ers of other lands situated within the state, and that the government, 
although in some positions and under certain defined conditions is a 
sovereign, it is, nevertheless, in the situation hère presented, a mère 
private landowner, having the same rights, and no others, which are 
enjoyed by other landowners. 

The fédéral Constitution delegates to Congress, absolutely and with- 
out limitations, the gênerai power to dispose of and make ail needful 
rules and régulations concerning the public domain, and this, inde- 
pendently of the locality of the public land, whether it be situated in a 
state or in a territory. Irvine v. Marshall, 20 How. 558, 15 L. Ed. 
994; Jourdan v. Barrett, 4 How. 169, 11 L. Ed. 924; United States v. 
Gratiot, 14 Pet. 526, 538, 10 L. Ed. 573 ; Gibson v. Chouteau, 13 Wall. 
99, 20 L. Ed. 534. The exercise of that power cannot be restricted or 
embarrassed in any degree by state législation. This is the efifect of 
the çonstitutional provision, unaided by the spécial provision usually in-» 
corporated in the compact by which the states are admitted into the 
Union. The provision in the Constitution of Montana, under which 
that state was admitted, déclares "that the people of the proposed state 
of Montana do agrée and déclare that they forever disclaim ail right 
and title to the unappropriated public lands lying within the boundaries 
thereof." The appellant contends that the portion of the ordinance just 
quoted is limited by the remainder thereof which foUows : 

"And to ail lands lylng within said limits owned or held by any Indlan or 
Indlan tribes, and untll the tltle thereto shall hâve been extinguished by the 
United States, the same shall be and remain subject to the disposition of the 
United States, and said Indlan lands shall remain under the absolute Jurls- 
diction and control of the Congress of the United States." 

It is argued that from this latter provision, expressly acknowledging 
that the Indian land shall remain under .the absolute jurisdiction and 
control of Congress, it was not the intention that other lands should be 
subject to such jurisdiction and control. But it is wholly unnecessary 
to enter into a discussion of the construction of this provision of the 
Constitution of the state of Montana. Congress had not the power to 
relinquish any of its jurisdiction over the public domain by any com- 
pact with that state, nor had that state the power to reserve any such 
control. 
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It is true that in Pollard's Lessee v. Hagan et al., 3 How. 212-223, 
11 L,. Ed. 565, concerning the powers vested in the state of Alabama 
on her admission into the Union, the foUowing language was used in 
the opinion of the majority of the court: 

"Nothlng remained to the United States aceordlng to the ternis of the agree- 
ment, but the public lands. And if an express stipulation had been inserted 
In the agreement, granting the municipal right of soverelgnty and emlnent 
domain to the United States, such stipulation would hâve been vold and In- 
operatlve; because the United States hâve no constltutlonal capacity to exer- 
cise municipal jurisdiction, soverelgnty, or emlnent domain within the limita 
of a state or elsewhere, except in the cases In whlch it Is expressly granted." 

But the doctrine so announced that the United States has no gênerai 
power to take lands within the boundaries of a state by the exercise 
of the right of eminent domain was expressly denied in the subséquent 
décision in Kohi v. United States, 91 U. S. 367, 23 L,. Ed. 449, and in 
Gibson v. Chouteau, 13 Wall. 92, 99, 20 L. Ed. 534, the court said : 

"As législation o( a state can only apply to persons and things over whlch 
the state has jurisdiction, the United States are also necessarlly excluded from 
the opération of such statutes. With respect to the public domain, the C!on- 
stltutlou vests in Congress the power of disposition and of maklng ail need- 
ful rules and régulations. That power is subject to no limitations. CJongress 
has the absolute right to prescrlbe the times, the conditions and the mode of 
transferring this property or any part of it, and to deslgnate the persons to 
whom the transfer shall be made. No state législation can interfère wlth thls 
right or embarrass its exercise." 

In Camfield v. United States, 167 U. S. 519, 525, 17 Sup. Ct. 864, 
867, 42 L. Ed. 260, the court said : 

"The gênerai govemment doubtless has a power over its own property, 
analagous to the police power of the several states, and the estent to whlch 
it may go In the exercise of such power, Is measured by the exlgencles of the 
particular case. • * ♦ Whlle we do not undertake to say that Gongresa 
has the unllmlted power to leglslate agalnst nuisances with a state whlch It 
would hâve within a terrltory, we do not thlnk the admission of a terrltory 
as a state deprives it of the power of legislatlng for the protection of the 
public lands, thougla it may thereby involve the exercise of what is ordlnarlly 
known as the police jwwer, so long as such power is dlrected solely to its own 
protection. A différent rule would place the public domain of the United 
States completely at the mercy of state législation." 

In the light of thèse décisions, it is clear that the state of Montana 
had no dominion over the public lands lying within its borders, and 
no power to enact législation directly or indirectly aflfecting the same. 
It could not give to the people of that state the right to pasture cattle 
upon the public domain, or in any way to use the same. Its own laws 
in regard to fencing and pasturing cattle at large must be held to ap- 
ply only to land subject to its own dominion. No one within the state 
can claim any right in the public land by virtue of such a statute. The 
United States hâve the unlimited right to control the occupation of the 
public lands, and no obligation to fence those lands, or to join with 
others in fencing them for the purpose of protecting its rights can be 
imposed on it by a state. The rights given by the state statutes to the 
subjects of the state extend only to the lands of the state. They end 
at the borders of the govemment lands. At that border the laws of 
the United States intervene, and it is within tlieir province to forbid 
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trespass. Such laws being within the power of Congress, ît is not 
necessary to discuss the question whether it is sovereign power or 
police power, or what may be its nature, for there is no power vested 
in the state which can embarrass or interfère with its exercise. 

The appellant makes the further point that a court of equity cannot 
recognize any sovereign right or power in a suitor appearing at its bar, 
and that the United States, having voluntarily corne into court in its 
proprietary capacity as a landowner, seeking a remedy, must ask 
and receive equity upon the same terms and conditions that any private 
person or corporation may. We may concède this to be true. When 
the United States consents to be sued in a civil court, or resorts thereto 
for the protection of government property, or redress for injury to 
the same, it becomes subject to the rules of pleading, practice, and law 
applicable to the case. But it does not and cannot waive any of its 
rights in the subject of the controversy, and those rights must be pro- 
tected by the court. The government does not appear hère in a sover- 
eign capacity or otherwise than as other suitors in a court of equity. 
The question for adjudication is, what are its rights under the aver- 
ments set forth in the bill, and has the Législature of Montana the 
power to enact législation which shall afïect the public lands within the 
borders of that state, or interfère with the right of the government to 
protect those lands? In Cotton v. United States, 11 How. 229, 13 L. 
Ed. 675, the court said : 

"Although, as a sovereign, the United States may not be sued, yet as a cor- 
poration or body politlc, they may bring suits to enforce their contracts and 
proteet their property In the state courtg or in their own trlbunals adminis- 
tering the same laws." 

The appellant argues that the maintenance of the injunction will im- 
pose a grievous burden upon him. But that objection is answered in 
the Camfield Case, in which the court said : 

"The inconvenience, or even damage, to the Indlvidual proppletor, does not 
authorize an act which Is In its nature a purpresture of government lands." 

And, besides, the appellant may relieve himself of the grievous bur- 
den by restoring the Peterson fence. 
The order of the Circuit Court is affirmed. 



THB ROBERT DOLLAR. 

THE TIGER. 

(Circuit Court of Appeals, Nlnth Circuit. December 2, 1907.) 

No. 1,413. 

Collision— Steam Vessels Ceossing — Contributobt Pault. 

A steamship navigating San Francisco Bay on a bright moonllght nlght 
after exchanging crosslng signais of one whistle with a tug with a tow 
approaehlng her course ahead from her port side, being the privileged ves- 
sel under article 19 of the Inland Navigation Kiiles, Act .Tnue 7. 1897. c. 
4, § 1, 30 Stat. 101 (U. S. Comp. St. 1001, p. 2SS;î). was required l)y artir:'.!' 
21 to keep her course and speed, and whère she continued porting her 
Iielm, aud although her master was watchiug the tug aiid kuew that it 
did not port in compliance with the signa), aud was uucertain as to its 
intended course, failed to slow do\yn and signal such fact as required hy 
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rule 3 of the pilot rnles. she Is chargeable with contrlbutory fault for a 
collision with the tow, although the Initial fault was that of the tug. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Page, McCutchen & Knight, for appellants. 

F. R. Wall and Walter H. Robinson, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 

Judge. 

ROSS, Circuit Judge. We think this a plain case. The collision 
which was the subject of the action occurred between the steamer 
Robert Dollar and a laden barge at the time in tow of the tug Tiger, 
on the Bay of San Francisco, between 12 and 1 o'clock of a perfectly 
bright night — the moon being nearly full. There was a strong ebb 
tide flowing at the time. The tug was confessedly at fault in more 
than one particular — first, in not having a lookout; second, in net 
having any light on the barge ; third, in not porting her helm and go- 
ing to starboard in accordance with the single blast that she gave. 
The real question in the case is whether the Robert Dollar was also 
at fault as was held by the court below. 

It appears that the steamer left her berth on the northerly side of 
Steuart Street Wharf at 12 :45 a. m. with a cargo for a northem port, 
and, after turning, headed out into the bay with helm amidships, and 
moving under a slow bell. About the same time that the Robert Dol- 
lar started, the steamer Harold Dollar left her berth on the southerly 
side of the same wharf, and proceeded out into the bay on the star- 
board side of the Robert Dollar. The captain of the latter was on the 
open bridge of that vessel, with the first officer and two men on the 
forecastle head. "The first officer," said the captain in his testimony, 
"had instructions from me to keep a good lookout. The two men 
were up there with him ready to lower the yard down when we got 
clear of the docks, as we do, but not before we get clear of the docks." 
The men started to lower the yard under the instruction of the first 
officer after the steamer had cleared Harrison Street Wharf and be- 
fore the collision. When the Robert Dollar had cleared the Steuart 
Street Wharf and was about opposite Harrison Street Wharf, her 
captain saw two bright lights, one above the other, about half a mile 
distant and about four points ofï the Robert DoUar's port bow. He 
knew that they were the lights of a tug, and with his night glasses 
"looked plainly to see in what position they were." On leaving the 
dock he had given the customary "one long whistle" to indicate that 
his steamer was going out, and when about 1,000 yards from the 
wharf he heard one whistle from the tug Tiger and answered with one. 
The testimony of the captain of the Robert Dollar is to the efïect 
that at the time the Tiger gave the one whistle she was from 1,000 to 
2,000 yards from his steamer, and the testimony of the captain of the 
Harold Dollar is that the two vessels in question were then about a 
third of a mile apart. It is certain that they were a long distance 
apart, and as the night was so bright and clear, according to the tes- 
timony of the captain of the Robert Dollar himself, that he could see 
ail over the bay, and as he further testified that with his night glass«s 
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he steadily watched the movements of the tug and saw that her course 
was not changed, surely good seamanship on his part should hâve pre- 
vented the collision, notwithstanding the clear and conceded faults on 
the part of the tug. Since the latter had the Robert Dollar on its 
starboard side, the rule of the road imposed upon the tug the duty of 
keeping out of the way of the steamer, and upon the latter the duty 
of keeping her course and speed. Articles 19 and 21 of Act June 
7, 1897, c. 4, 30 Stat. 101 (U. S. Comp. St. 1901, p. 2883) ; Rule 2 of 
Supervising Inspectors. That the Robert Dollar did not keep her 
course is distinctly and repeatedly stated in the testimony of her cap- 
tain. The fact that he continually ported the helm of the steamer and 
threw her further to the starboard, from the time the tug gave her one 
whistle until the danger of collision became immédiate and imminent, 
thinking that in view of the condition of the tide such action would 
be more apt to avoid the tug, does not change the fact that he violated 
the rule of the road which required him to keep his course. And since 
the case shows that the collision barely occurred at it was, it seems 
highly probable that but for the déviation of the course of the steamer 
by her captain the collision would not hâve occurred, notwithstanding 
the gross faults of the tug. Moreover, it clearly appears from the 
testimony of the captain of the Robert Dollar that the two vessels 
were gradually coming together and that notwithstanding the tug had 
signaled that she would port her helm so as to cross the stern of the 
steamer, it had not in fact changed its course, for he still saw the two 
perpendicular lights, and could not see either the red or green light 
of the tug. During ail of this time the captain of the steamer, accord- 
ing to his own testimony, was uncertain as to the course the tug would 
take. He said: "I expected him (the captain of the tug) to turn at 
any moment. I knew he was not turning. I was watching him close- 
ly with my glass, I could see the barge but not the tug. I could see 
they were coming close together." Notwithstanding this, the captain 
of the steamer gave no indication by whistle or otherwise of his uncer- 
tainty as to the course or intention of the tug, but continued, to deviate 
from his own course, in further violation of rule 3 of the pilot rules, 
which provides, among other things, as follows: 

"If, when steam vessels are approaching each other, either vessel falls to 
nnderstand the course or Intention of the other, from any cause, the vessel 
so In doubt shall Immedlately slgnify the same by glvlng several short and 
rapld blasts, not less than four, of the steam whistle ; and if the vessels shall 
hâve approached withln half ia mile of each other, both shall be immedlately 
slowed to a speed barely suflaclent for steerageway untll the proper- signais 
are glven, answered and understood, or untll the vessels shall hâve passed 
each other." 

It is unnecessary to décide or consider whether there was still other 
and further fault upon the part of the steamer, as is contended on be- 
half of the libelant and intervener, as, for the reasons above stated, 
we are of opinion that the court below was clearly right in finding 
both vessels in fault. 

Accordingly, the judgment is affirmed. 

Since the foregoing opinion was prepared, the proctors for the ap- 
pelant hâve called our attention to the récent case of Owners »f the 
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Albano v. Allan Line Steamship Company, Ltd., decided by the Privy 
Council of England on appeal from the Suprême Court of Canada 
(Maritime Law Cases, New Séries, October, 1907, 365), in which case 
it appeared that two steamships — the Parisian and the Albano — were 
approaching each other on courses which converged almost at right 
angles at the point where the collision took place, which point was 
about the place where each of the vessels expected to pick up a pilot. 
The case made on behalf of the owners of the Parisian, as stated 
by the court, was as follows: The Parisian was a screw steamship of 
3,385 tons net register, and 440 ft. in length, belonging to the Allan 
lyine Steamship Company, Limited, and, whilst bound from Liverpool 
with passengers and gênerai cargo, was proceeding towards Halifax 
Harbor on the afternoon of the 25th March, 1905, to pick up a pilot 
and proceed under his charge into Halifax. The weather was fine and 
clear, the sea calm, the wind southerly and very light, and there was 
no perceptible tide. Shortly before 4 :40 p. m. the Parisian was steer- 
ing N. W. % N. magnetic, and, with engines working at full speed, 
was making about 14 knots. She was coming in along the western 
shore in the ordinary and usual way to the pilot station, and was flying 
flags for a pilot. A good lookout was being kept on board of her. At 
about 4 :40 p. m. those on board of her saw the pilot cutter at the pilot 
station, just outside the entrance to the harbor. The engines were 
accordingly rung "stand by" at 4:53, at 4:57 they were reduced at 
half speed, and 4 :58 they were slowed, and at 4 :59 they were stopped 
and remained stopped until 5:6, and the helm was ported a little to 
bring the Parisian's head more on to the pilot cutter. After the en- 
gines were stopped thé Parisian quickly lost headway, and a row boat 
accordingly left the cutter with a pilot on board for the Parisian, and 
was rowed to her. The Parisian was then lying practically stopped in 
the water with her head about N. by W. magnetic. When the row 
boat came along the starboard side of the Parisian a rope was thrown 
to her, and the pilot, at about 5 :6 was just about to step onto the 
ladder, which had been put over side for him, to come on board. 
Whilst the Parisian was thus engaged the steamship Albano, after mis- 
taking her course for Halifax Harbor and running too far to the east- 
ward on a north by easterly course, had turned around and was ap- 
proaching the harbor on a westerly and southerly course. Those on 
board the Parisian first saw the smoke from the funnel of Albano close 
to the northeast land, and at 4:45 made out her hull about 5% miles 
distant and more to the westward. The Albano afterwards approach- 
ed on the starboard side of the Parisian with the Parisian and the pilot 
cutter and the row boat in full view. At about 5:6 p. m., after sound- 
ing three short blasts on her whistle, she came on at a high rate of 
speed, heading for the starboard side of the Parisian about amidships, 
and making a collision unavoidable. The Parisian, to avoid being 
struck in the engine room, promptly put her engines full speed ahead, 
and about half a minute later was struck by the stem of the Albano 
a very heavy blow on the starboard side aft The vessels met at about 
a right angle, and the Parisian was eut into so deeply that to avoid 
sinking in deep water she had to run into Halifax Harbor, where she 
immediately sank. 
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The case made on behalf of the owners of the Albano was that the 
Albano, a screw steamship of 2,423 tons net register, whilst on a voy- 
age from Hamburg to Halifax, was, about 20 minutes before the col- 
lision, standing across from the eastward on a course of W. S. W. % 
W. magnetic, towards the pilot station at the entrance to Halifax Har- 
bor, and with engines working at full speed was making about 9 knots. 
The weather was fine and clear, the wind a moderate southerly breeze, 
and the tide was flood setting towards the harbor at less than half a 
knot per hour. In thèse circumstances those on board the Albano saw 
the Parisian coming up from the south seven or eight miles distant, 
and about six points on the port bow. The course was afterwards al- 
tered to W. 1^4 S. for the pilot cutter, and as the Albano approached it 
the engines were rung "stand by" and afterwards reduced to half speed 
and slow. When the Albano was distant about five lengths from the 
Parisian immédiate danger of collision first appeared to those on board 
the Albano, and she at once stopped and reversed her engines full 
speed, and at the same instant sounded three short blasts of her whistle. 
The rudder was kept amidships and she kept her course with diminish- 
ing momentum. The engines worked full speed astern for two min- 
utes before and up to the time of collision, and the Albano at the time 
of the collision was almost dead in the water, and the starboard side 
of the Parisian came in contact with the stem of the Albano. 

The régulations in force in the waters where the collision took place, 
so far as applicable to the case, were as follows : 

"Art. 19. When two steam vessels are crossing so as to involve rlsk of col- 
lision the vessei which has the other on her own starboard side shall keep out 
of the way of the other." 

"Art 21. Wliereby any of thèse rules one of two vessels Is to keep out of the 
way the other shall keep her cpurse and speed. 

"Note. — When in conséquence of thlck weather or other causes such vessei 
flnds herself so close that collision cannot be avoided by the action of the 
giving-way vessei alone, she also shall take such action as will best aid to- 
avert collision. 

"Art. 22. Every vessei which is directed by thèse rules to keep out of the 
way of another vessei shall, if the circumstances of the case admit, avoid 
crossing ahead of the other. 

"Art. 2^. Every steam vessei which Is directed by thèse rules to keep out 
of the way of another vessei shall, on approaching her. If necessary, slacken 
her speed, or stop or reverse." 

"Art. 27. In obeying and construing thèse rules due regard shall be had to- 
ail dangers of navigation and collision, and to any spécial circumstances 
which may render a departure from the above rules necessary in order to 
avoid Immédiate danger." 

The judgment of their Lordships was that although the Parisian 
arrived at the point of collision first, and was there almost without 
motion, the considération of the situation should be carried back to the 
time when the two vessels were approaching the spot where the col- 
lision took place and the controlling fact considered that "they were, 
in fact, converging on a spot on courses and at speeds which would 
probably bring them to that spot so as to présent a danger of collision 
when they reached it, which each of them would do in the course of 
her navigation," in which circumstances the vessels were vessels cross- 
ing so as to involve risk of collision, and that articles 19, 22, and 23 
were applicable. It was therefore held that it was the duty of the 
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Parisian to hâve kept out of the way of the Albano. But the court 
also held that the Albano was also bound to comply with article 31, 
"and to keep her course and speed until she found herself so close to 
the Parisian that the collision could not be avoided by the action of 
the latter vessel alone." Upon the facts of the case, however, the Al- 
bano was held without blâme, the court saying, among other things : 

"It must always be a matter of some difficulty for the master of a vessel 
whieh has to keep her course and speed with regard to another vessel whlch 
bas to keep out of her way to détermine when the tlme has arrlved for hlm 
to take action, for If he act too soon he may disconcert any action which the 
other vessel may be about to take to avoid his vessel, and might be blamed 
for so doing, and yet the tlme may come at which he must take action. There- 
fore he must keep his course and speed up to some point and then act, but the 
précise point must necessarlly be difficult to détermine, and some llttle latitude 
has to be allowed to the master in determining this." 

In conclusion, the court observed : 

"That the régulations are the outcome of expérience and of conférences held 
by représentatives of the maritime nations, and if flrmly aeted on and applied 
are more likely to obviatè the doubts and difficulties by which those navi- 
iating vessels may be assailed — for instance, in cases similar to the présent 
case, which may not Infrequently arise where vessels are maklng for the en- 
tranee of a port at the same time — than If the actions of those In charge are 
to be guided by rough estimâtes of courses and speeds to détermine which 
vessel Is slightly ahead of the other, and consldered afterwards by the Ught 
of conflictlng évidence as to whether thèse estimâtes were right or wrong." 

We think the décision of their Lordships in the case cited in line 
with our conclusion in the présent case that both the tug Tiger and the 
steamer Robert Dollar were in fault in the particulars hereinbefore in- 
dicated. 

The judgment is affirmed. 

NOTE. — The followlng is the opinion of De Haven, District Judge: 

DE HAVEN, District Judge. The collision between a barge In tow of the 
tug Tiger and the steamer Robert Dollar, which is the subject of this action, 
ooeurred about one o'clock on the mornlng of July 13, 1905, In the Bay of San 
Francisco. The night was elear. In vlew of this fact, it is évident the col- 
lision would not hâve been possible without the fault of one or both of the 
vessels, and upon considération of ail of the évidence my conclusion is that 
both were in fault. The Tiger was in fault In having no lookout, and in not 
going to starboard as Indlcated by her signal of one whistle, glven at the time 
she was flrst observed by the Robert Dollar, and wljile It is true the Tiger was 
the obligated vessel, having the Robert Dollar on her starboard slde, still the 
Robert Dollar was In fault in oontinuing to go ahead after her master saw 
that there was no change of course on the part of the Tiger, and after it ought 
to hâve been apparent to him that the strong ebb tide was carrylng his vessel 
so far out of her course that a collision was likely to occur, unless her en- 
gines were stopped and reversed ; but the order to stop the engines of the 
Robert Dollar was not given untll the collision was Inévitable. As both ves- 
sels were In fault, the libelant and intervener are entltled to recover agalnst 
both ; the damages to be equally apportloned between them, and any balance 
of sueh moiety whlch the libelant or Intervener shall be unable to coUect or 
enforce agalnst either vessel shall be paid by the other vessel or stipulators, 
to the extent of the stipulated value thereof beyond the moiety due from sald 
vessel. The Alabama and The Gamecock, 92 U. S. 695, 23 L. Ed. 763. 

2. On October 21, 1905, the libelant paid to the intervener the sum of $2,- 
734.80 for Its loss under the policy of marine Insurance referred to In the 
llbel, and, In considération of such payment, It was agreed that the sald libel- 
ant should become "subrogated In full to ail of the rights of the Insured (the 
160 F.— 56 
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Intervener) In and about the subject-matter of the Insurance • ♦ * and to 
ail o( the rlghts of said insured against the wrongdoer causlng said loss. In 
such proportion as the amount of the Insurance in said policy bears propor- 
tlonately to the insured valuation, lu said policy, with full privilège and au- 
thority to sue in tlie name of the insurer, but at the expense of the Insurer, 
but in no event to exceed $3,000." 

The libelant Is entltled In thls action to recover no greater sum, wlth inter- 
est and costs, than is provided for in the agreement just referred to, and the 
decree wlll provide that the whole amount of damages recovered In this action 
shall be divided between the libelant and the intervener In aecordance with 
the terms of such agreement. 

Let a decree be entered In favor of the libelant and intervener against the 
tug Tiger and the steamer Robert Dollar, for damages and eosts In aecord- 
ance wlth the foregoing opinion. The amount of damages recovered to bear 
interest from the date of the flling of the llbel herein, and the matter will 
be referred to United States Commlssioner Brown, to ascertain and report 
the damages sustained by the libelant and the intervener. 



BABCOCK et al. v. DE MOTT et al.* 

(Circuit Court of Appeals, Mghth Circuit March 10, 1908.) 

No. 2,609. 

1. Pbincipai. and Agent— Execution of Agenot— Fraud of Agent. 

An agent for the sale of real estate, who recelves a priée in excess of 
that reported and accounted for to his principal, is llable to such prin- 
cipal for the différence. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 40, Principal and 
Agent, §5 130-133.] 

2. Appeal and Ebeoe—Reviev\— Issues op Pact. 

The décision of a chancelier on an Issue of fact is presumptlvely cor- 
rect, and will not be disturbed by an appellate court except for a clear 
and palpable mistake. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3970-3978.] 

3. Bquitt— Eefekenoe Without Consent. 

The référence of a case to a master, without the consent of parties, to 
make flndings of fact, is not error where such flndlngs are treated as ad- 
visory only, and the ultlmate flndlngs are made by the court. 

4. Abatement and RbvivaI/— Anothee Action Pending— Identity of Par- 

ties. 

It is not ground for abatement of a suit in a fédéral court that a suit 
between the défendants, Jnvolving some of the same issues, is pending in 
a State court, where the complalnants are not parties to such suit, and 
the court therein has not assumed custody of property. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 1, Abatement and Re- 
vival, i§ 73-91. 

Pendency of action in state or fédéral court as ground for abatement 
of action in the other, see notes to Bunker Hill & Sullivan Mining & Côn- 
centrating Co. v. Shoshone Min. Co., 47 O. C. A. 205 ; Barnsdall v. Walte- 
meyer, 73 C. C. A. 521.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Milton Brown, for appellants. 

A. B. Jetmore and Gardenhire & Jetmore, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
•Rehearlng denied April 17, 1908. 
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ADAMS, Circuit Judge. This was a bill in equity brought by An- 
na M. De Mott, Mary E. Justin, and Julia G. Brooks, citizens of 
New Yoric and New Jersey, against W. P. Taylor and J. E. Taylor, 
composing the firm of real estate agents known as W. P. Taylor & 
Son, Ralph L,. Maxson, Lewis A. Withers, Henry Schlichting, George 
E. Babcock, and William Franke, citizens of Kansas and lowa, for an 
accounting and other équitable relief. The Circuit Court rendered 
a decree in favor of the complainants, from which défendants Taylor, 
Babcock, and Franke alone appeal. 

The great features of this case are so prominent and controlling 
that little considération is due to the numerous smaller matters to 
which our attention seems to be seriously directed. The facts found 
by the trial judge which are abundantly supported by the proof are 
substantially as follows: In 1901 the complainants, who owned a 
section of land in Woodson county, Kan., employed Taylor & Son 
as their agents to sell it for them on an agreed commission for such 
service. The asking price was fîxed at $9,000, but the agents after- 
wards induced their principals to accept $6,000 for the land. Be- 
fore doing so, they had secured an offer from défendant Babcock 
of $8,500, provided they could arrange to procure and carry for him 
a loan of $6,500, to be secured by a mortgage on the land. In other 
words, Babcock ofïered to pay $2,000 in cash for the land incum- 
bered by mortgage or mortgages securing loans to the extent of $6,- 
500. The agents had some misunderstanding with Babcock which 
will be considered later ; but for the présent we will assume the f ore- 
going facts to be true. 

How to make the sale for $8,500, appropriate $3,500 to their own 
use, and account to complainants for $6,000, and do thèse things 
without exposure, seems to hâve been the problem confronting the 
agents. They proceeded in this way: They got complainants to ex- 
écute a deed to one of their relatives, the défendant Maxson, in which 
the considération was stated to be $6,000. This deed was forwarded 
to the agents for delivery on receipt by them of the considération 
mentioned. After they received the deed, the considération was 
changed to read $13,000, and, as so changed, the deed was delivered 
to Maxson and recorded in the office of the register of deeds for 
Woodson county. The agents procured a loan from an insurance 
company secured by a first mortgage on the land, executed by Max- 
son, for $4,500, persuaded Babcock to temporarily advance $3,000 on 
his purchase, forwarded $6,000 less déduction for their agreed com- 
mission to the complainants and pocketed $500 on this initial trans- 
action. They then got Maxson, the owner of record, to exécute a 
second mortgage on the land to secure a promissory note of $2,000 
made by him payable to défendant Withers. Withers had no interest 
in the matter and acted exclusively for the benefit of the agents. 
He indorsed this note and delivered it to them, who claim to hâve 
subsequently pledged it to défendant Schlichting to secure the pay- 
ment of some antécédent debt. With thèse two incumbrances ag- 
gregating $6,500 resting on the land, the agents caused Maxson to 
convey it to Babcock in exécution of the original agreement to sell. 
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Babcock subsequently conveyed the same to défendant Franke sub- 
ject to the same incumbrances. The resuit of the maneuver was 
that Babcock and bis grantee got title to the land incumbered by 
mortgages securing notes amounting to $6,500. The complainants 
got $6,000, and their agents got $500 in money and the note of $2,000. 

Défendant Babcock and his grantee set up a spécial défense to 
the effect that Taylor & Son had cheated and defrauded Babcock by 
agreeing to cause the land in question to be conveyed to hini upon 
his paying $3,000 in cash and assuming the payment of a prior mort- 
gage debt of $5,000 only. It is claimed that after Babcock had ad- 
vanced the $2,000. to the agents, they caused the property to be con- 
veyed to him subject to prior mortgages of $6,500, instead of $5,000, 
as agreed; that he inadvertently accepted a deed to that effect; that 
he was thereby defrauded out of $1,500 ; and that that amount, at 
''least, should be credited upon the $2,000 note before a lien should 
be decreed against the land for its payment. 

On the foregoing facts the Circuit Court entered a decree divest- 
ing Schlichting, Taylor & Son, and ail other défendants of title to 
the note of $2,000, vesting the same in complainants, establishing 
a lien for the payment thereof against the land in question, and ren- 
dered a personal judgment in favor of the complainants against W. 
P. and J. E. Taylor for $500 and interest. The court further decreed 
that, unless the note of $2,000 be paid within a time iàxed, the land 
should be sold subject to the lien of the first mortgage, for the pur- 
pose of raising a fund to pay the note. 

The facts of this case clearly warranted the decree so far as the 
Taylors are concerned. They, while acting for and in the name of 
their principals, secured not only the $6,000 for which they accounted, 
but also $2,500 more for which they did not account. No justifica- 
tion is attempted to be made or can be made of their conduct. They 
were perfidious and false to their principals, took advantage of their 
confidential relation to secure personal benefits, and must, on most 
familiar principles of equity, be held responsible for ail they person- 
ally acquired by their perfidy. 1 Perry on Trusts, § 206; Bent v. 
Priest, 86 Mo. 475. No principle of equity is better settled than this, 
ahd none should command a more vigorous or effective enforce- 
mcnt at the hands of this or any other court. 

As no appeal is taken by Schlichting or any other claimant of the 
note in question, ail that remains for dur considération is the spé- 
cial défense set up by Babcock and his grantee. Babcock contends 
and testifies that his contract with the Taylors was to pay $2,000 
in cash for the land subject to incumbrances securing the payment 
of $5,000 only instead of $6,500 as it turned out to be when the 
deed was delivered to him. In other words, he contends that his 
agreement was to pay $7,000 for the land, instead of $8,500, and 
that he was overreached by leaving it in the power of the Taylors 
to fix the amount of incumbrances after they had received the cash 
payment of $2,000 and before the deed was finally executed. If this 
contention is correct, the land should not be charged with a lien of 
$2,000, but with a lien of $500 only, and complainants' recovery 
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should be reduced accordingly. If, on the other hand, Babcock 
agreed to pay $8,500, $2,000 in cash and $6,500 in assumption of 
prior mortgage debts, as found by the trial court, the decree below 
is right and should not be disturbed. This présents a single issue of 
fact for détermination. We hâve exaniined the proof on this issue 
with much care, with the resuit that we are satisfied with the con- 
clusion reached below. Under well-recognized practice the conclusion 
of the chancellor on an issue of fact is presumptively correct and 
ought not to be disturbed except for a clear and palpable mistake. 
No such mistake appears in this case. 

The trial court, without consent of the parties, referred the case 
to a spécial master to read and examine the évidence as taken and 
report the facts to the court. There was no réversible error in this, 
because there was no abdication of the judicial function by the trial 
judge. Mastin v. Noble (C. C. A.) 157 Fed. 506. His opinion affirma- 
tively shows that he found the facts as a resuit of a personal consid- 
ération of the proof filed in the case. 

The fact that Babcock had commenced a suit in the state court of 
ICansas to secure a reformation of his deed from Maxson and a can- 
cellation of the Withers mortgage to secure the payment of the note 
for $2,000, and that such suit was pending and undetermined when 
this suit was instituted, afïorded no ground of défense or abatement 
of this suit, for the reason that complainants were not a party to it, 
and custody or dominion of spécifie property was not sought or taken 
in it. Citv of Mankato v. Barber Asphalt Paving Co., 73 C. C. A. 
439, 142 I?ed. 329, 340, and cases cited. 

The numerous other assignments of error hâve been sufficiently 
considered to convince us that nothing was done or left undone in 
the trial below which prejudicially afïected the resuit reached. 

The decree of the Circuit Court was clearly right, and is afiirmed. 

NOTE. — The foUowing Is the décision of Pollock, District Judge, on ex- 
ceptions to report of spécial master: 

POLLOCK, District Judge. The material facts in this case, as gathered 
from the proofs, are as follows : 

In May, 1901, complainants, the owners of a section of land in Woodson 
county, this state, placed it in the hands of défendants W. P. Taylor and 
son, J. E. Taylor, partners as Taylor & Son, for sale at the priée of $9,000. 
Taylor & Son were unfaithful to the trust reposed in them by complainants 
and commenced scheming to make a profit to themselves by a sale of the 
property over and above the commission which they agreed to receive from 
complainants for making the sale, and in the exécution of this scheme pro- 
ceeded in this manner : 

They opened negotiations for the sale of the land to défendant Geo, E. Bab- 
cock, a citizen of lowa, and having learned he would pay much more than 
$6,000 for the land, they knowingly and falsely represented to complainants 
that sald sum of $6,000 was ail the land was worth, and ail they could pro- 
cure for the same, and on the strength of thèse false représentations induced 
complainants to part with tltle to the land for the sum of $6,000, less their 
commission for the making of the sale. The manner in which this was car- 
rled into efCect was this : They caused the deed from complainants to be 
executed to défendant Ralph L. Maxson. a relative who at no tlme had any 
interest in the transaction, for thelr beneflt. The true considération of $6,000 
ezpressed in the conveyance from complainants to Maxson, when It left the 
hands of complainants, was changea by Taylor & Son, or at thelr Instance, 
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to $12,000, and the purchase price of $6,000 agreed to be pald complainants 
was procured by Taylor & Son in tbis manner: Under an arrangement by 
which défendant BabcocU was to secure the land, they induced him to ad- 
vance $2,000 of the purchase money, and caused Maxson to exécute a flrst 
mortgage on the land to secure the payment of a présent loan of $4,500, se- 
cured from the Union Central Life Insurance Company. Also, causing Max- 
son to exécute a second mortgage on the land to secure a promissory note 
made to one Lewis A. Wlthers for their beneflt, Withers at no time havlng 
any Interest In the transaction, and then causing Maxson to convey the land 
to Babcoek in considération of the $2,000 he had paid subject to the two mort- 
gages made by Maxson thereon, aggregating $6,500, which mortgages, aeeord- 
ing to the terms of the conveyance, Babcoek assumed and agreed to pay. 

Of the $4,500 loan seeured from the life Insurance compauy, Taylor & Son 
put $500 in their pocket and forwarded the remainlng $4,000 and the $2,000 
seeured from Babcoek, less their coiumission charged eomplalnants for mak- 
ing the sale, to eomplalnants, and then procured Wlthers to indorse and de- 
liver to them the note of $2,000 seeured by the second mortgage on the land, 
and then pledged this note with défendant, Henry Schlichtlng, to secure the 
payment of a pre-exlsting debt owed by Taylor & Son. The conveyance made 
by Max:son to Babcoek was caused to be recorded by Taylor & Son and then 
forwarded to Babcoek at his post office address in the state of lowa. When 
Babcoek received this conveyance, not being satisfled with it, because, as he 
(rlaimed, he was to hâve a conveyance direct from eomplalnants and was te 
l)ay only $7,000 as the purchase priée of the land, he came to Kansas, took 
possession of the property, commenced an action in the state court to cance! 
rhe second mortgage placed on the land by Maxson, and to eancel his con- 
tract of assumption of this mortgage in the conveyance to bim. 

eomplalnants havlng learned their unfaithful agents, Taylor & Son. had 
seeured the sum of $8,500 in the sale of their land, and not the sum of $6,500 
us represented by their unfaithful agents, commenced this suit for an ac- 
counting with Taylor & Son, and prayed for reeovery of the sum of $500 ap- 
jjroprlated by Taylor & Son from the purchase price, and also a decree de- 
clarlng the promissory note of $2,000 and the second mortgage executed by 
Maxson, now held by défendant Schlichtlng to secure a pre-existlng debt, to 
be their property, because received by Taylor & Son as part of the purchase 
price for their land, and to hâve sald mortgage foreclosed subject to the 
rights of the Union C«ntral Life Insurance Company in the land. 

Babcoek défends In this suit on the theory and clalms that under his oral 
agreeœent with Taylor & Son he was to pay but $2,000 in cash and acoept a 
conveyance for the land subject to a mortgage of only $5,000. Before this 
suit was commenced, Babcoek, In récognition of his tltle to the property, sold 
and conveyed It to défendant William Franke, who now owns the land. The 
master found from ail the proofs that Babcoek agreed to pay $8,500 for the 
land, $2,000 In cash and aceept a conveyance subject to mortgages thereon 
aggregating $6,500, ail as expressed In the conveyance from Maxson to him, 
and not the sum of $7,000, as contended by Babcoek. To this flnding Babcoek 
excepts, and this is the only question of merlt arlsing for décision presented 
by the record. 

It Is elear beyond ail doubt as between eomplalnants, Taylor & Son and 
Taylor & Son, Maxson, and Wlthers, eomplalnants are entltled to receive ou 
this aceountlng ail of the purchase priée of their land received by their un- 
faithful agents, Taylor & Son. Therefore, as against thèse défendants, eom- 
plalnants are undoubtedly entltled to a decree as prayed. It is equally true 
that as the défendant Henry Schlichtlng holds the promissory note of $2,000 
made by Maxson, seeured by the second mortgage on the land as securlty for 
a pre-existlng debt, he Is not a bona fide holder thereof, and the eomplaln- 
ants are also entltled to a decree as prayed as against him. 

As between eomplalnants and défendant Geo. E. Babcoek, I am of the 
opinion the same conclusion must be reaehed. If the conveyance made to 
Babcoek by Maxson at the Instance of Taylor & Son, the unfaithful agents of 
eomplalnants, was not in accordance with their prior agreement, as clalmed, 
by Babcoek, he had his remedy to refuse the conveyance tendered and to 
recover back the $2,000 cash theretofore pald by him as part purchase prie© 
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of the land, or, if so advised, and his contract for the purchase of the land 
was valid and enforceable, he could hâve refused the conveyance tendered 
by Taylor & Son as executed by Max son and compelled spécifie performance 
of bis contract. However, he did not elect either of thèse remédies, but, while 
attempting to repudiate the conveyance as made by Maxson, he has parted 
vvith the title to the property thereby conveyed to him in récognition of Its 
validity as a conveyance. Havlng thns recognized the valldity of the convey- 
ance, his contract in writing, as expressed by the conveyance, must control. 

From ail the évidence in the record the master found the price to be paid 
by Babcoclî for the land vsras the sum of $2,000 and the acceptance of a con- 
veyance of the land subject to the mortgages, aggregating $6,500, and not the 
sum of $7,000, as contended by Babcoclc. From an examination of the rec- 
ord I am convinced the report of the spécial master in this regard Is cor- 
rect, and therefore the exceptions to the report must be overruled, and the 
same conflrœed. 

A decree vrill be entered In favor of complainants against Taylor & Son for 
the sum of $500, and Interest recelved by them as part purchase price of 
complainants' land. 

A further decree in favor of complainants awardlng to complainants the 
promissory note of $2,000, and second mortgage executed by Maxson to Lewis 
A. Withers, recelved by Taylor & Son as part purchase price of complainants' 
lands. 

A further decree wlll enter foreclosing this mortgage subject to the lien 
of the mortgage held by the Union Central Life Insurance Company. 

The decree wiil further provide if the amount of this promissory note of 
!>2,000 and the costs of this litigation are not paid virlthin 30 days from the 
date of the decree, a spécial master to be appointed by the court wlll. In con- 
formity with the practice in this court, advertise and sell the real estate In 
satisfaction of the amount found due upon said promissory note and the costs 
i)f this litigation. 

It is so ordered. 



LAKE V. SHENANGO FTJRNAOE CO. 

(Circuit Court of Appeals, Eighth Circuit. March 14, 19Ù&.) 

No. 2,614. 

1. 'Masteb and Seevant— Negi.igenob— Assumption or Risk— Numbbb or 
Servants— F ACTS. 

The deceased and two fellow servants had been operating a hand holst 
and lowering timber with It Into the shaft of a mine for about a month, 
when the master dlrected hlm to operate it with one co-workman, and he did 
so without objection. The holst eonsisted of a chain attached to a rope 
which ran over a pulley suspended to a tripod above the shaft, and the oth- 
er end of the rope was attached to a drum by which the rope was wound 
up by the use of adjustable cranks on the ends of the drum, and the de- 
scent of the load was controlled by a friction brake applled to the drum 
by a lever. After the chain was fastened around the load, It was neces- 
sary to wind the rope up untU It was tant, and to apply the brake upon a 
signal from the chalnman before the load slld or swung into tShe shaft, 
because it was so heavy that the workmen Could not hold It up with the 
cranks, After six or seven loads had been safaly lowered by the two men, 
the deceased, who was acting as chalnman, dlrected his fellow workman 
to continue to wind up the rope so long that it slld the load into the shaft 
before the brake was applied. Held, the deceased assumed the rlsk of 
operating the machine In this way with but one assistant 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 559-566. 

Assumption of rlsk incident to eniployment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. G. A. 314.] 
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2. Same— Evidence of Change aftee Accident Inadmirsible. 

Evidence that after an accident a master employed more men, repalr- 
ed his machlnery, or adopted a différent method in the conduct of hi? 
business, is Inadmissible to prove his négligence at the time of the ac- 
cident. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. Si, Master and Serv- 
ant, S 918.] 

3. Evidence— Opinion Evidence Wiien Inadmissible. 

When an Issue, Its subjeet-matter, and the facts whlch condition Its 
décision are simple and open to the common understanding so that no 
spécial slilll or expérience Is requlsite to form a correct judgment upon 
it, the opinions of wltnesses regarding It are not admissible. 

4. Négligence— True Test oï Doubteul Act Cake Peesons of Ordinaet 

Prudence use undeb Same Cibcumstanoes. 

An act or omission niay be in Itself clearly négligent or clearly free of 
négligence. If its character is doubtful, the test of actionable négligence 
Is the degree of care vchlch persons of ordinary Intelligence and prudence 
commonly exercise In the same clrcumstances. If the care exerclsed in 
such a case rises to or above that standard, there Is no actionable négli- 
gence; If It falls below that standard, there Is. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Négligence, §§ 
1-7.] 

5. Same— Evidence or Oedinakt Practice of Reasonable Men in Same Cik- 

cumstances Genebally Compétent. 

In such a case the évidence of the ordinary practice and of the usual 
' custom, If any, of ordinarlly prudent and Intelligent persons In the per- 
formance under the same or llke clrcumstances of the same or like acts, 
Is ordinarlly compétent upon the issue of négligence In the performance 
or omission of an act 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Thls Is an action for damages that resulted from the death of John K 
Laurila, vchlch the plalntlfC belove alleged was caused by the négligence of the 
défendant company, his master. In that It employed only two when It should 
hâve hlred three servants to operate the drum used at Its shaft No. 2 to low- 
er tlmber Into its mine. The défenses were that the défendant was not nég- 
ligent, that the deceased asssumed the rlsk of operatlng the drum wlth two men, 
and that he was gullty of négligence whlch contrlbuted to his Injury. At the 
close of the évidence the court Instructed the jury to return a verdict for the de- 
fendant, on the grounds that the deceased assumed the rlsk of the work in 
whlch he was engaged, and that he was gullty of contributory négligence. 
Thls and many other rullngs are specifled as errors. The évidence relative 
to the place and clrcumstances of the accident was practleally wlthout con- 
tradiction, and It dlsclosed thls condition of thlngs: 

The accident happened whlle Laurila and his companlon, Tikka, were pre- 
parlng to let a load of lagging down Into the shaft during the aftemoon of 
January 17, 1906. Laurila had been engaged In thls work during the after- 
noons slnce about the mlddle of Deceœber, 1905, but prier to thls day he had 
been one of three men operatlng the drum to lower the tlmber into thls shaft, 
whlle on the day of the aepldent he was one of two. The shaft was about 
6 feet by 8 feet, 137 feet deep, planked Inslde, and It had a crlb or collar of 
tlmber whlch extended up above the ground a few Inches. It was known 
as Bhaft No. 2. A trlpod made of three posts rose over the shaft, and from it 
a boit depended directly over the center of the shaft and about 19 feet 
above Its mouth, to whlch a puUey was attached, over whlch the rope ran that 
was used to lower the tlmber. A small chaln whlch was used to fasten the 
tlmber together and to hold It as It descended into the shaft was fastened to 
the end of tlils rope wbicb hung from the pulley over the shaft, and the oth- 
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-er end of the rope waa secured to a drum whlch stood upon posta about three 
feet above the ground on one slde of th« shaft and about four feet disttant 
from it. Thls drum was about 7 feet long and 16 Inches In dlameter where 
the rope wound about it. Upon one end of tbis drum was a friction brake 
operated by a lever flve or six feet long, whlch rested upon the drum, and was 
niade effective by pressing the outer end of it down. When the drum was 
used to wind up the rope, this lever was held above it by hand or by a stick 
placed under it, and, when a load was about to be lowered, the support was 
removed, the lever placed the brake upon the drum, and the descent of the 
load was eontrolled by an operator who pressed down upon the outer end of 
the lever. There was an adjustable Iron crank about 18 inches long upon each 
end of the drum whieh was used to wInd up the rope and to prépare the loads 
of timber for their descent, but whieh was removed before thèse loads were 
let down Into the mine. Treatlng the apparatus from the station of a person 
standing on the slde of the shaft opposite the drum and faeing the latter, 
there was a stick of timber about six feet long and four inches thick whlch 
lay parallel to the collar on the rlght slde of the shaft. The load to be low- 
ered at the time of the accident was about two feet square, and it consisted 
then, and the loads were generally made up of posts and lagglng from six to 
nlne feet long whieh were laid across the collar of the shaft and the stick of 
timber so that they projected over the collar about a foot and rested upon the 
timber and upon the collar whlch was somewhat worn away, or upon the Ice 
or snow whieh had gathered between the collar and the stick, so that the 
chain could be readlly passed around each of the ends of the loads wlthout 
raising them. It was wlnter, and some ice and snow had gathered about the 
shaft and upon the posts and lagging, and the surface where the load was 
placed sloped at the rate of about six Inches to elght feet toward the shaft. 
The load whieh caused the accident weighed from 750 to 1,500 pounds. The 
loads lowered Into thls and other like shafts were generally so heavy that 
two workmen at the cranks could not hold one of them up af ter It swung over 
the shaft, and the only means of controlling its descent was the friction brake. 
When three men operated the drum, the first held up and upon a signal from 
the cbainman applied the brake, the second adjusted the chain flrst around the 
end of the load in the mouth of the shaft, and next around the other end, and 
then held on to it with his hand until the third man, who operated one of the 
cranks, took the slack ont of the rope and drew it taut by wlnding it upon 
the drum. When the rope was thus drawn sufficiently tant, upon a signal 
from the chalnman, the first raan pressed down upon his lever, and held the 
load, the thlrd man removed his crank, the chainman let the rope go, went be- 
hind the load, and by lifting its rear end slid or pushed It into the shaft, and 
the first man then lowered it and eontrolled its descent by operating the 
brake. When two men used it, the brake lever was held up by a stick be- 
neath it. One of the men adjusted the chain about the ends of the load, then 
held on to the rope or chain to steady it with one hand and on to one of 
the cranks with the other until under his direction the second man had wound 
the rope sufficiently taut by the use of the other crank. Then, upon a signa! 
from the chainman, the second man removed his crank, removed the stick be- 
neath the lever, seized the lever, and held the load with it until the chaln- 
man removed his crank, and slid or pushed the load into the shaft, when the 
second workman eontrolled and lowered it by the manipulation of the brake 
lever. 

At the time of the accident the brake was held off the drum by a stick be- 
neath the lever. Tikka and Laurila had lowered six or seven loads down the 
shaft without the aid of any third workman, with Tikka at the chain and 
Ijaurila at the crank, when Tikka took the erank and Laurlla adjusted the 
chain and held onto it with one hand to steady it and onto the crank on his 
end of the drum with the other until the rope was wound up on the drum to 
some estent when Tikka inquired of Laurlla if it was good, or in othar 
words, if the rope was sufHclently taut, and Laurlla replied: "No; wind It 
a little more." Tikka dld so, the load slid into the shaft, the drum and the 
cranks escaped from the workmen as the load descended, one of the revolT- 
tng cranks struck Laurila, threw him Into the shaft, and killed hlm. 
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Théodore Hollister (John R. Heino, on the brief), for plaintiff in 
errer» 

H. H, Grâce (George B. Hudnall, on the brief), foi défendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). The 
évidence in this case conclusively proved that there was one amd only 
one indispensable condition of safety in the doing of the spécifie act 
in the performance of which Laurila lost his life in the lowering of 
the loads of timber into the shaft, and that condition was that the 
load should not be slid, or pushed, or swung into or over the shaft 
until the brake was applied to the drum by means of its lever. If 
the load went into the shaft before the brake was applied, it would as 
certainly descend and produce danger of injury and death when three 
as when two men were opcrating it, for the law of gravity is uniform 
and incessant in its work. The loads difïered in size and weight, but 
both at this and at other shafts where similar devices were used they 
were generally, if not universally, so heavy that they could not be 
held up by the cranks upon the drums after they swung over the 
shafts, and this fact was well known to ail the workmen about them, 
and was clearly proved to the jury. This was the reason why the 
friction brake was provided and used. 

The évidence was uncontradicted that it was necessary before the 
load was swung over the shaft and after the chain had been thrown 
around its ends that the rope should be wound up so that it was taut, 
to the end that the timber might be drawn together in a compact body 
before it started to descend, so that sticks of it would not slip out of 
the chain and fall down the shaft. The évidence was clear and un- 
disputed that it was the duty of the chainman to steady the chain 
with his hand as the rope was wound up, to détermine when the ten- 
sion upon it was sufficient to hold the timber together, and insuffi- 
cient to slide, or tip, or swing the load into the shaft, and then to 
give the signal to take off the crank and put on the brake, and, after 
that was done, to push or slide the load into the shaft. This entire 
duty devolved upon the chainman whether there were two or three 
men at the shaft, and, in the discharge of this duty, was the one place 
where the exercise of judgment conditioned the safety of the opéra- 
tion. If the chainman failed to give the signal that the chain was suf- 
ficiently taut until the tension became so great that the load slid or 
swung into the shaft, immédiate danger of injury was produced, and 
that danger was greater when but two men were operating than when 
there were three, because, if there was a third man at the lever, it 
was possible that he might catch and hold the load after it swung into 
the shaft, although he did not receive any signal to apply the brake. 

The apparatus was simple. It was nothing but a windlass with a 
crank and a rope attached, the latter of which ran over a pulley 
above. No workman of intelligence sufficient to use the simplest 
tools could hâve assisted in operating this windlass with two la- 
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borers for a month and with one for an hour as Laurila did without 
plenary knowledge that the law of gravity would draw the load 
down the shaft if it was permitted to swing over it; that in such an 
event it could net be held up with the cranks; that the application 
of the brake before the load slid or swung into the shaft was in- 
dispensable to the safe opération of the machine; that he had but 
one assistant at the time of the accident; that, when he opérât ed 
the chain, the timely application of the brake depended entirely 
upon his judgment and his signal; and that, if he failed to rightly 
exercise the former or to give the latter in time, disaster and injury 
were the natural and probable conséquences of his dereliction. 
Yet, without objection or protest, he enter ed upon the discharge of 
the duty of chainman with a single assistant, and by his failure to 
give the signal to his companion to cease winding up the rope and 
to put on the brake until the latter had wound it so taut that it 
lifted or slid the load into the shaft he brought down upon himself 
the direful resuit. 

A servant by entering or continuing in the employment of a 
master without complaint assumes the risks and dangers of the em- 
ployment which he knows and appréciâtes. St. Louis Cordage Co. 
V. Miller, 61 C. C. A. 477, 490, 493, 126 Fed. 495, 508, 511, 63 
L. R. A. 551, and cases there cited; Glenmont Lumber Company 
V. Roy, 61 C. C. A. 506, 510, 126 Fed. 524, 528; Burke v. Union 
Goal & Coke Company (C. C. A.) 157 Fed. 178, 180, 181. Counsel 
argue that the deceased did not fall under this rule because he did 
not know the weight of the load, because he did not know how 
much tension on the rope would raise the load or slide it into the 
shaft, and because he did not appreciate the danger from the act 
that he and his companion were performing that the load would 
slide into the shaft. They call attention to the testimony of the 
superintendent of the défendant that if the load lay as stated by the 
witnesses, and if it weighed 1,500 pounds, it could not hâve been 
sent into the mine by the use of one of the cranks by a workman 
because he could raise only about 300 pounds thereby, and to the 
testimony of the surface boss that in his opinion one man at the 
crank could not slide a load into the shaft if it rested on a few little 
projections on the top of a round surface of timber and to varying 
estimâtes made by witnesses of the weight of the load. There were, 
however, two men at the cranks — Tikka, who devoted ail his energy 
to one of them, and Laurila, who used one hand upon the other. 
The superintendent testifîed that in his opinion the load weighed 
only 750 pounds, that a lift of 400 pounds on the rope would hâve 
sent it into the shaft, and that one man could lift 300 pounds upon 
the rope by the use of the crank. It follows that two men could lift 
600 pounds, and, if both men exercised their powers, they could 
hâve thrown the load into the shaft. Moreover, an appréciation 
of the risk and danger was not conditioned by an exact knowledge 
of the weight of the load, or of the amount which one man could 
lift upon the rope by the use of one of the cranks. There was a 
crank upon each end of the drum and there was a man at work at 
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each crank. The fact that whether there was one man or there 
were two men at the cranks a signal was given when the rope \yas 
sufficiently taut demonstrates the knowledge and the appréciation 
by the workmen of the danger of permitting any man to exert ail 
his force upon the crank without any limitation by a sign from 
the chainman. The only reason for the signal was to prevent the 
danger of sliding or swinging the load into the shaft before the brake 
was applied. It was the risk of this danger in the absence of the 
third man that confronted Laurila. He knew that the third man 
was not there, and that the brake could not be applied until he gave 
the signal to stop the winding of the rope. He knew that the load 
lay by the side of the shaft on an inclined plane upon the worn 
collar, the parallel timber, or ice and snow between them, that the 
load was so heavy that, if he permitted it to swing or slide into the 
shaft, he and his associate could not hold it with the cranks. He 
had assisted to operate that drum for many days. He knew that 
a signal had always been given to stop turning the crank before 
the load was pushed into the shaft, and the danger that he and his 
companion might slide it in there by turning the cranks if the sig- 
nal was not given, or, if it was given too late, was too obvious, too 
plainly observable for déniai. A servant cannot be heard to say 
that he did not appreciate or realize the danger or the risk where 
the defect is obvious or readily observable, and the risk and dan- 
ger are apparent. St. Louis Cordage Co. v. Miller, 61 C. C. A. 477, 
493, 136 Fed. 495, 511, 63 L. R. A. 551 ; Glenmont Lumber Company 
V. Roy, 61 C. C. A. 506, 510, 126 Fed. 534, 538. 

It is said that the risk of the master's négligence is not one of the 
ordinary risks of the employment, and hence that the servant does 
not assume it, and this is doubtless true when the master's négligence 
and its effect are not known or obvious to the servant and the risk 
and danger from them are not appreciated ; but if the servant knows 
of the failure of his master to completely discharge his duty to ex- 
ercise ordinary care to fufnish sufiicient servants or ordinarily safe 
appliances, and if he appréciâtes its effect, or if the failure and its ef- 
fect are obvious or plainly observable and he continues in the employ- 
ment without objection, he elects to assume the risk of them and he 
cannot recover for the damages they cause. Texas & Pacific Rail- 
way Co. v. Archibald, 170 U. S. 665, 672, 18 Sup. Ct. 777, 43 L. Ed. 
1188; Choctaw, Oklahoma & Gulf Railroad Co. v. McDade, 191 U. 
S. 64, 68, 34 Sup. Ct. 34, 48 L. Ed. 96; Burke v. Union Coal & 
Coke Company (C. C. A.) 157 Fed. 178, 181. 

Counsel argue that the deceased did not assume the risk and danger 
of operating this machine with but one workman because his master 
did not warn him of them; but no duty rests on the master to warn 
a servant of risks and dangers that are so apparent that a person of 
his ability and expérience in his station may reasonably be held to 
hâve known and appreciated them. Bohn Manufacturing Company v. 
Erickson, 5 C. C. A. 341, 344, 55 Fed. 943, 946; Glenmont Lumber 
Company v. Roy, 126 Fed. 524, 538-539, 61 C. C. A. 506; King v. 
Morgan, 48 C. C. A. 507, 510, 109 Fed. 446, 449; Railroad Company 
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V. Miller, 43 C. C. A. 436, 104 Fed. 124 ; Mississippi River Logging 
Company v. Schneider, 20 C. C. A. 390, 392, 74 Fed. 195, 197. 

The next objection is that assumption of the risk was not pleaded 
by the défendant, but it rests on the maxim, "Voient! non fit injuria," 
and inheres in the contract of hiring, and, if it were necessary to 
plead it, a proposition that is not conceded, the answer contains an 
averment that "Laurila assumed the risks of injury incident to carry- 
ing on said work," which would hâve been sufficient in the absence 
of objection in the court below. The resuit is that the uncontradict- 
ed évidence disclosed the fact that the defect in the company's method 
of opération, of which the plaintiff complains, was obvious, and the 
danger from it was apparent, and he continued in the service without 
complaint. The défense of assumption of risk is conclusively estab- 
lished in such a case, no question remains for the jury, and the court 
rightly instructed them to return a verdict for the défendant. This 
conclusion rests upon the mère assumption, and not upon any décision 
or opinion, that there was substantial évidence at the trial below of 
the alleged négligence of the défendant. The question whether or 
not there was such évidence and the question whether or not the évi- 
dence of the contributory négligence of the deceased was conclusive 
are no longer material, and will not be farther discussed than to say 
that the testimony and the considérations which hâve already been 
set forth amply sustain the décision of the court below upon the lat- 
ter question. We turn to the rulings upon the admission and rejection 
of évidence. 

Spécifications 1, 2, 3, 6, and 7 are leveled at the refusai of the 
trial court to receive testimony of the method of opération of the 
drum by the défendant and of the number of men employed by it for 
that purpose at shaft No. 2 after the accident. But évidence that, 
after the accident, a master repaired his machinery, adopted a différ- 
ent method of opération, or employed a larger number of men in 
conducting his business, is incompétent because it has no legitimate 
tendency to prove that the number of men employed, the method pur- 
sued, or the machinery used before the accident was not reasonably 
safe and sufficient, and because the réception of such évidence would 
deter the master from improving his methods and machinery. Rail- 
road Company v. Hawthorne, 144 U. S. 202, 208, 12 Sup. Ct. 591, 
36 L. Ed. 405 ; Motey v. Pickle Marble & Granité Company, 20 C. 
C. A. 366, 371, 74 Fed. 155, 159 ; Railway Company v. Parker, 5 C. 
C. A. 220, 222, 55 Fed. 595, 597 ; Camp Bird v. Larson, 81 C. C. A. 
412, 414, 152 Fed. 160, 162. 

The trial is attacked because the court below rejected the proffered 
testimony of witnesses familiar with the opération of the apparatus 
in the use of which the accident occurred that it was in their opin- 
ion dangerous to operate it with less than three workmen. But the 
rule is that witnesses must state facts, and not opinions. There is 
an exception to it that the opinions of witnesses who possess peculiar 
skill or knowledge may be received when the facts are such that in- 
experienced persons are likely to prove incapable of forming a cor- 
rect judgment from them in the matter at issue without such opinions. 
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But there was nothing in the facts or in the subject of the issue in 
this case that was not open and plain to men of common under- 
standing. When the facts were established it was as évident to the 
jury, or to any one of ordinary compréhension who knew them, as 
to the most experienced operator of the drum, whether or not the 
crucial signal could be given at the proper time with safety when only 
two men were operating the drum, and that was the real issue which 
conditioned the defendant's négligence. There was no necessity for 
the opinions of witnesses upon this question, and, when the necessity 
does not exist, the exception to the rule does not operate and the 
rule prevails. The testimony of the experts was properly excluded. 
Motey V. Pickle Marble & Granité Co., 30 C. C. A. 366, 370, 74 Fed. 
155, 159; W. J. Lemp Brewing Co. v. Ort, 113 Fed. 483, 483, 51 
C. C. A. 317; Ft. Pitt Gas. Co. v. Evansville Contract Co., 133 Fed. 
63, 64, 59 C. C. A. 381 ; Mississippi River Logging Co. v. Schneider, 
20 C. C. A. 390, 396, 74 Fed. 195". 

Counsel assert that, while the court rejected the opinions of wit- 
nesses offered by the plaintifï below, it received the opinion of one 
of the witnesses for the défendant, in that it permitted him to testify 
that, if there was only a normal demand for timber underground, only 
four men would be set at work prior to the last of January doing 
ail the labor connected with lowering down the timber in either 
or both shafts No. 3 and No. 3 ; but this charge is not sustained by 
the record. When the entire testimony of this witness is read and 
the statement challenged is considered in connection with the ques- 
tions and answers which preceded it, the fact clearly appears that 
the meaning which this évidence must hâve conveyed to the jury was 
not that four men ought, in the opinion of the witness, to hâve been 
employed, but that four men were actually employed at the time and 
under the circumstances mentioned. The testimony was rightly re- 
ceived. 

After the défendant had proved that the gênerai conditions rela- 
tive to the tripod and the drum were the same at defendant's shaft 
No. 3 as at shaft No. 3, where the accident happened, and that two 
men had ordinarily operated the drum and lowered the timber with 
it at the former shaft, a witness was permitted to testify over the 
objection of the plaintifï that it did not appear that the place for 
getting the timber down into the shaft was the same at No. 3 as 
at No. 3, that no accident had ever occurred at shaft No. 3 while 
two men were operating the apparatus. But this was compétent tes- 
timony, because the real issue was whether or not the signal to apply 
the brake and remove the crank could be safely given at the proper 
time when two men were operating the drum, and that issue was 
conditioned by the tripod, the drum, the brake, the cranks, the rope, 
the pulley, and the chain rather than by the particular place where 
the load happened to lay before it was swung into the shaft. 

Finally, complaint is made that the court permitted the défendant 
to prove that prior to this accident machines "'^hich were in principle, 
in method of opération, and in construction practically identical with 
that used by the défendant at shaft No. 2 had been, and at that time 
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were, commonly used by mine owners and their vvorkmen in the 
mines in the vicinity of the defendant's mine, for the purpose of low- 
ering timber into the shafts, and that ordinarily two men operated 
them. It is said that this testimony was inadmissible because the de- 
fendant failed to prove that the particular places on the sides of the 
shafts where the respective loads lay before they were lowered into 
the shafts were in the same condition as was that upon which Lau- 
rila's load was placed. But this was not an insuperable objection to 
the évidence, for the conditions of the places where such loads are 
placed necessarily vary with the times, the seasons and the locations 
of the shafts, and thèse places were not determinative of the question 
whether or not the employment of two rather than three men to 
operate shaft No. 3 was a failure to discharge the defendant's duty 
to exercise reasonable care to employ a sufficient number of men to 
operate it with reasonable safety. 

There are cases in which the act or omission at issue is in itself 
so clearly négligent that the fact that other persons in the same or 
like circumstances hâve been guilty of it is insufficient to modify its 
character or effect. Dawson v. Chicago, R. I. & P. Ry. Co., 53 C. 
C. A. 386, 388, 114 Fed. 870, 873; Gilbert v. Burlington, C R. & 
N. Ry. Co., 63 C. C. A. 371, 33, 138 Fed. 539, 534. The defendant's 
act or omission was not of that character; and in such a case the 
true test of actionable négligence is the degree of care which persons of 
ordinary intelligence and prudence commonly exercise under the same 
circumstances. If in a given case the care exercised rises to or above 
that standard, there is no actionable négligence ; if it falls below it there 
is. Hence, in an aj:tion for damages for négligence, évidence of the 
ordinary practice and of the uniform custom, if any, of such persons 
in the performance under similar circumstances of acts Hke those 
which are alleged to hâve been negligently donc is generally com- 
pétent évidence, for it présents to the jury the correct standard for 
their détermination of the issue whether or not the défendant was 
guilty as charged. Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 416, 
417, 13 Sup. Ct. 679, 36 L. Ed. 485 ; Union Pac. Ry. Co. v. Daniels, 
153 U. S. 684, 691, 14 Sup. Ct. 756, 38 L. Ed. 597; Washington, 
etc., Ry. Co. v. McDade, 135 U. S. 554, 569, 10 Sup. Ct. 1044, 34 
L. Ed. 335 ; Texas & Pac. R. Co. v. Barrett, 166 U. S. 617, 619, 630, 
17 Sup. Ct. 707, 41 L. Ed. 1136 ; Choctaw, etc., R. Co. v. McDade, 
191 U. S. 64, 67, 34 Sup. Ct. 34, 48 L. Ed. 96; Charnock v. Texas & 
Pac. R. Co., 194 U. S. 433, 437, 34 Sup. Ct. 671, 48 L. Ed. 1057; 
Chicago Great Western Ry. Co. v. Egan (C. C. A.) 159 Fed. 40. 

There was therefore no error in the admission of this évidence, 
and the judgment below is affirmed. 
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FAIRBANKS, MORSE & CX). v. WALKBR. 

(Circuit Court of Appeals, Eighth arcuit March 27, 1908.) 

No. 2,611. 

1. Masteb and Servant—Injury to Servant— NBaLiaENCE—iNSUFPiciENT 

Help. 

Plaintlff and two others engaged In taking down certain machlnery 
were ordered by thelr foreman to roll a flve-inch rlm fly wheel, weighlng 
between 1,800 and 2,200 pounds, to a point where it could be holsted from 
a basement Plaintlff and bis fellow workmen were Intelligent, and made 
no complaint that the number of men allotted was Insufflaient to do the 
work, but proceeded to roll the wheel on the concrète floor untll the 
wheel encountered the raised surface of a water pipe partlally buried In 
the floor, when the lower part of the wheel slid laterally along the pipe 
. and fell on plaintlff's leg, causing the injuries complalned of. The 
surface of the floor was exposed when they began work, and the partlally 
buried pipe was plainly observable untll it was covered wlth water and 
grease that came from the machine they were dismantllng. Held, that 
the neglect of plalntifC and hls fellow servants rather than the lack of 
sufflclent men to perform the work, was the proxlmate cause of hls In- 
Jury, and that défendant was not négligent in failing to provide a suffl- 
clent number of workmen. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 162, 257-263.1 

2. Same — DuTiES— Performance— Prestjmptions. 

Whlle employés are entltled to rely on the performance by the employ- 
er of hls positive dutles to them, the employer is also entltled to présume 
that the employés vi'ill exercise ordinary care in dolng their work; nel- 
ther belng required to àntlcipate or make provision for the other's de- 
fault. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 135-142.] 

3. Same— Sape Place to Work. 

Where défendant was engaged in taking down and removlng machln- 
ery from premises which did not belong to It, and such work was not 
usually performed there, the ordinary rule as to an employer's duty to 
furnlsh a safe place to work did not apply as between défendant and 
its servants engaged In such work. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §S 171-174, 193.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Albert Walker sued Falrbanks, Morse & Co., a corporation, for damages for 
Personal injuries sustalned in its service. The négligence charged was that 
défendant failed to provide a sufflcient number of workmen to do the work 
in which plaintifE was engaged when injured. It was averred that the serv- 
ice reasonably required "the active work of at least four men or more." The 
défense was a gênerai déniai, contributory négligence, anâ assiimption of the 
risk. The facts were thèse: The défendant sent four men, including the 
plaintlff and a foreman, to remove an engine from the basement of a build- 
ing. The engine was dlsmantled, and one of the fly wheels and other parts 
were moved across the engine room and hoisted out by means of bloek and 
tackle. In ail this work the plaintlff participated. The accident oocurred 
whlle plaintlff and two of the men were enaged in rolllng the second fly wheel 
over the basement floor to the point of hoist The foreman having dlrected 
them to mova the wheel over went to the floor above to get the block and 
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tackle ready. The wheel was six feet In dlameter, had a flve-inch rlm, and 
welghed from 1,800 to 2,200 pounds. It stood upright when the men started 
to move It. The plaintrff was at one end and walked backward as the wheel 
roUed, another man was at the other end and walked forward, while the thlrd 
walked at the slde of the wheel grasping the spokes to steady it. When they 
were rolling it, the wheel encountered the ralsed surface of a water pipe partly 
buried In the concrète floor, the lower part slid laterally along the pipe, and 
plaintiff and one or both of hls associâtes moved to the falling side and tried 
to support it but were unable to do so. Plaintiff was then so near another 
engine In motion he could not escape and the wheel fell on his leg. The pipe 
was concealed by water and grease whlch came from maehinery dismantled 
by them, but the plaintifC had been about the basement for a day and a half 
prier to the accident and during part of the time the floor was not in that 
condition and the pipe was visible. The plaintiff was 26 years of âge, and 
had several months' expérience In repairlng, taking down, and erecting en- 
glues, though none In handllng a wheel as large as the one In question. He 
made no complaint about the number of men allotted to the task and heard 
none from the others. The conversations of the others on that subject are 
not material to the case. When the foreman before going above to flx the 
block and tackle direeted them to move the wheel, défendant made no re- 
sponse, but set about the work. It was easy for the three to perform the 
duty assigned them, and It could hâve been done sueeessfully had It not been 
for the exposed pipe. A motion of défendant at the close of the évidence for 
a direeted verdict was denled. The plaintiff obtalned a verdict upon which 
jud'gment was rendered. 

William R. Gentry (Millard F. Watts and John E. McKeighan, on 
the brief), for plaintiff in error. 

John M. Goodwin (Vincent McShane, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge (after stating the facts as above). The 
movement of the wheel in connection with which the accident occur- 
red involved ordinary manual labor, the dangers incident to which 
were open and obvious. With knowledge that three men were as- 
signed to the task the plaintiff, who was an intelligent workman, 
engaged in it without complaint or objection. That three men could 
easily roll the wheel across the floor if unobstructed was plain to a 
man of his expérience. It was equally plain that it might escape 
their control if run against an obstruction, and that, if it escaped their 
control, it would fall. The surface of the concrète floor over which 
they rolled the wheel was exposed when they began work, and the 
partly buried pipe on which the wheel slid was plainly observable 
until it was covered with the water and grease that came from the 
maehinery they themselves dismantled; This was a condition that 
should hâve been provided against by plaintiff and his associâtes in 
the exercise of ordinary care, but they seem to hâve paid no atten- 
tion to it. The accident was the resuit of their neglect rather than 
the lack of men to perform the service. The number of men furnish- 
ed being reasonably sufiicient to do the work in safety if they ex- 
ercised ordinary care in doing it, défendant was under no obligation 
to furnish more. Just as employés may rely upon the performance 
by the employer of his positive duties to them, so may he rely upon 
their exercise of ordinary care in doing their work and neither is 
required to anticipate and make provision for the other's default . 
160 F.— 5T 
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In respect of the controUing principles the case is quite similar to 
Gust Lake, Adm'r, v. Shenango Furnace Co. (decided at this term) 
160 Fed. 887. 

It may be further observed that the premises did not belong to 
défendant, and the work of taking down and removing machinery 
was not that usually performed there. The ordinary rule as to the 
duty of an employer in respect of the safety of the place where his 
work is being donc does not apply, Westinghouse, Church, Kerr & 
Co. V. Callaghan, 83 C. C. A. 669, 155 Fed. 397 ; American Bridge 
Co. V. Seeds, 75 C. C. A. 407, 144 Fed. 605. In view of the con- 
clusion reached, it is immaterial whether the foreman is to be re- 
garded as a f ellow servant or as a vice principal ; nor is it necessary 
to consider the complaints as to the admission of évidence and the 
instructions. 

The judgment is reversed, and the cause remanded for a new trial. 



GRAND TRUNK WESTERN RT. CO. ▼. REDDICK. 

(Circuit Court of Appeals, Seventh Clrciiit. January 14, 1908. Rehearing 

Denled May 6, 1908.) 

No. 1,389. 

1. COUBTS— JUBISDICTION OF CIRCUIT COUBT Oï ApPEALS— JtJEISDIOTIONAI. 

QUESTIOHS. 

Where a judgment of a Circuit Court Is taken by writ of error to the 
Circuit Court of Appeals for revlew on the merlts, that court may cer- 
tlfy the question of the jurlsdlctlon of the Circuit Court to the Suprême 
Court for décision, or it may Itself détermine such question. 

2. Same— Failuee to Allège Jueisdictional Facts— Eûffect of Admissions 

ON TBIAL. 

An admission made on the trial ot an action In the Circuit Court of 
"the llabllity of défendant in thls case and everything as alleged ex- 
cept the measure of damages" does not cure the omission of the déclara- 
tion to allège facts givlng the court jurlsdlction. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 13, Courts, § 816.] 

3. Dbath— Action— Damages— Evidence. 

Upon the question of the damages sustalned by the wife and children . 
of a person kllled by reason of his death, it was not error to permit the 
health, character, and earnlng capaclty of the deceased to be shown for 
the perlod extendlng back from the tlme of his death to his young man- 
hood; and In such connection évidence shovi'lng his earnlngs diirlng the 
tlme of a partnership formed for carrying on his trade as a skllled work- 
man 15 years before his death was admissible. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 15, Death, § 88.] 

4. Witnesses—Ceoss-Bkamination— Limitation to Stibject or Dibect Ex- 

AMINATION. 

The sustalnhig of an objection to a question asked on cross-examlna- 
tlon of a witness, relating to a matter gone Into only on such cross-ex- 
amlnatlon, held not error. 

[Ed. Note. — ^For cases in point, see Cent Dlg. vol. 50, Witnesses, §§ 949- 
954.] 

5. Appeal and Eeeok— Reveesal— Remand to Tet Question of Jukisdiotion. 

Where a cause has been properly tried on the merits In a Circuit Court 
and a judgment rendered for plalntlff, on a reversai because of the fall- 
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nre of the déclaration to allège the requlsite diverslty of dtlzenshlp be- 

tween the parties to glve the court jurlsdletlon, It Is compétent for the 
appellate court to remand with leave to permit an amendment, and to 
try the question of jurisdlction aloiie, If issue is taken thereon accord- 
ing to the practice with respect to pleas in abatement. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Leiferman was killed in an accident in Illinois on the railroad of 
plaintiff in error, défendant below. Suit by Reddick, as administra- 
tor, was begun in the court below and prosecuted to judgment. The 
only rulings of the court that are challenged in the assignments of 
error concern the admissibility of évidence. Reversai is also sought 
on the further grounds that the verdict of $10,000 is larger than the 
évidence warranted the jury in returning, and that the record fails to 
show that the citizenship of the parties was of the requisite diversity. 

George W. Kretzinger, for plaintiflf in error. 
Oliver R. Barrett, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. The déclaration is wanting in proper 
averments respecting the citizenship of the parties, and défendant 
contends that the record nowhere supplies the omission. Preliminarily 
it is necessary to consider plaintiff's insistence that we lack the power 
to détermine the question of the Circuit Court's jurisdiction. 

The subject-matter of this suit was not governed nor aflfected by 
fédéral law, and so, if jurisdiction existed, it rested whoUy on diversity 
of citizenship. In cases of this character, if the defeated défendant is 
content to rest his writ of error upon the question of the Circuit Court's 
jurisdiction, he may go directly to the Suprême Court with that ques- 
tion alone. But hê cannot présent the merits of the controversy to 
the Suprême Court for review, because the Courts of Appeals are 
given exclusive and final jurisdiction of the writ of error in that 
respect. Sections 5, 6, Act March 3, 1891, c. 517, 26 Stat. 837 (U. 
S. Comp. St. 1901, p. 549). "The gênerai intention of the act was to 
distribute the appellate jurisdiction and to permit an appeal to only 
one court." Huguley Co. v. Galeton Mills, 184 U. S. 290, 295, 22 
Sup. Ct. 452, 454, 46 L. Ed. 546. Cônceding that the record has been 
properly brought hère, plaintiff puts his déniai of our right to dé- 
cide the jurisdictional question which is presented by this record (and 
which inheres, whether raised or not, in every record) upon his con- 
tention that the Suprême Court has construed our power to deal with 
the question as being limited to certifying it to that court. The con- 
tention, which is supported by décisions of the Court of Appeals for 
the Second Circuit (Sun Ptg. Ass'n v. Edwards, 121 Fed. 826, 58 C. 
C. A. 162 ; Boston, etc., R. Co. v. Gokey, 149 Fed. 42, 79 C. C. A. 64), 
finds its ultimate base in what appears to us to be a mistaken inter- 
prétation of the following quotation from McLish v. Roflf, 141 U. S. 
661, 669, 12 Sup. Ct. 118, 120, 35 L. Ed. 893 : 

"When that Judgment is rendered, the party against whom It Is rendered 
mnst elect whether he will talce his writ of error or appeal to the Suprême 
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Court npon the question of jurlsdlctlon alone, or to the Circuit Court of Ap- 
peals upon the wbole case. If the latter, then the Circuit Court of Appeals 
may, if it deem proper, certify the question of iurlsdiction to this court." 

Clearly the contention cornes to this : The power to certify ex- 
cludes the power to décide. But whence cornes, and what is the na- 
ture of, the power to certify? Beyond doubt this court has only the 
powers that are expressly conferred by the organic act and its sup- 
pléments. One of the provisions of section 6 is that: 

"In every subject within Its appellate jurisdletion the Circuit Court of Ap- 
peals at any time may certify to the Suprême Court of the United States 
any questions or propositions of law coneeming which It desires the instruc- 
tion of that court for Its proper décision." 

The décision, the adjudication between the parties, must come from 
the Court of Appeals. The Suprême Court in such a matter limits its 
pronouncement to answering the certified questions, so that the Court 
of Appeals in the light of that instruction may properly décide what 
it had authority to décide without advice. This, it seems to us, is 
the reason of a matter that should also be taken to hâve been settled 
by authority when the Suprême Court said: 

"The power to certify assumes the power to décide." American Sugar Co. 
V. New Orléans, 181 U. S. 277, 282, 21 Sup. Ct. 646, 648, 45 L. Ed. 859. 

The omissions of the déclaration are supplied, so plaintiff claims, 
by the following- admission made at the trial: 

"Counsel for défendant admit the Uability of défendant In thls case and 
everythlng as alleged, except the measure of damages." 

The claim is that the défendant could not be liable "in this case" 
unless the Circuit Court had jurisdiction. This seems to us a mère 
verbal catch. For the purpose of shortening the trial, the défendant 
admitted the cause of action as alleged. The merits of a case is a 
matter quite apart from the court's jurisdiction. The fair meaning, 
we believe, is that the défendant admitted the truth of ail the alléga- 
tions of the déclaration except those concerning damages. 

Over defendant's objection a witness was permitted to say that 
15 years ago he and the deceased were in partnership, and to state 
what the deceased's earnings then were. Deceased was a designer 
in lithography, and such was the business of the partnership. Of 
course, the question was: What pecuniary loss did the widow and 
four children suffer by the death of husband and father? The health 
and character and earning capacity of deceased were traced from his 
death at 48 years of âge back to his young manhood. The partner- 
ship and deceased's earnings therein were included in the story. We 
think the whole of it was relevant to the question of damages, and 
that it was within the court's discrétion to permit deceased's life histo- 
ry to be carried back to the extent stated. 

On cross-examination of one of plaintifï's witnesses défendant 
brought out the fact that deceased had bought a house and two lots 
about 14 years before his death. "Q. Did he pay for it ail at one 
time? A. He did not. Q. Did you say he did not pay for it at 
the time he bonght it?" The' court did not permit the défendant to 
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have an answer to the last question. If the ruling îs to be taken for 
more than a disapproval of the bad habit of repeating a witness's 
answer in the form of a question, it was net erroneous. The subject- 
matter of the question was not gone into on direct examination, and 
we fail to perceive how any possible answer would have tended to 
deny or discrédit the testimony in relation to damages. 

Nothing in the record indicates that the jury were swayed by pas- 
sion or préjudice. Deceased was 48 years old, in perfect health, a 
good provider, a skilled workman, with an expectancy of 19 years, 
turning $30 a week over to his wife for the support of the family. 

The trial was free from errer throughout. But the judgment must 
be reversed on account of plaintiff's omission respecting citizenship. 
A question remains. How far ought the proceedings to be opened 
up? Défendant confessed the cause of action. The damages were 
properly proved and assessed. The justice of the matter is that plain- 
tifï should not be required to go through another trial unless that 
course is unavoidable. Jurisdiction and merits are separate ques- 
tions, and may properly be determined separately. Want of juris- 
diction, by the very nature of the question, is merely a matter of 
abatement. If plaintifï had averred that he was a citizen of Illinois 
and défendant a corporation organized and existing under the laws 
of Michigan, and if défendant could honestly have challenged those 
allégations or either of them, the issue could have been determined 
in advance of a trial on the merits. We see no just reason why, 
after a trial on the merits, the logically separable matter of jurisdic- 
tion should not be determined. Fitchburg R. Co. v. Nichols, 85 Fed. 
869, 29 C. C. A. 464 ; Watson v. Bonfils, 116 Fed. 157, 53 C. C. A. 
535; Everhart v. Huntsville Collège, 120 U. S. 223, 7 Sup. Ct. 555. 
30 L. Ed. 623; Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 873, 
30 L. Ed. 914. If, after plaintiff amends, the jurisdictional averments 
should be denied, the issue may be tried according to the practice 
with respect to pleas in abatement. 

The judgment is reversed, with the direction to pr.oceed in con- 
formity with this opinion. 



JOHANSON V. WHITB. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1908.) 

No. 1,459. 

Mines and Mineeals— Claims— Peiority of Riqhts. 

If plaintiff's location of a placer mining clalm on May 25tli, unac- 
companied by discovery at the time, gave hlm no rlght to return June 
&th, after an absence to procure supplies, etc., and after défendant had 
made due location of the claim and taken possession for the purpose of 
exploration, defendant's remedy was to protect hls possession against 
plaintiff's entry ; and, plaintiff having re-entered peaceably and both 
being in possession by common consent after June 8th, it became a race 
of diligence between them to diseover gold, and he who flrst dlscovered 
It obtained the prior rlght. His discovery did not relate back to the date 
of hls location ; but hls location was made valld by discovery, and took 
effect from that date, and It gave hlm the full rlght to the daim, to the 
exclusion of ail others. 
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In Error to the District Court of the United States for the Third 

Division of the District of Alaska. 

In the court below, on the trial of an action in ejectment brouglit by the 
plaintiff In error against the défendant in error to recover the possession of 
a placer minlng clalm, évidence was introduced to show that on the morn- 
ing of May 25, 1905, the plaintifE In error located and staked the claim In 
controvèrsy, and thereafter departed to get supplies and necessary equipment 
to proceed wlth the development work, and on returning on June 9, 1905, 
found the défendant In error In possession; the latter having in the mean- 
time located and staked the claim. It was proven that the plaintiff in er- 
ror, on returning to the mlning claim, entered peaeeably upon the same, 
built a cabin thereon, and proceeded to slnk a shaft. During the same tlme 
the défendant in error remained on the claim, livlng in a tent thereon, and 
was engaged likewise in slnklng a shaft The plaintlfC in error, on reaching 
gravai, fomid sufBcient gold therein to warrant hlm in the further expenditure 
of time and money in the development of the claim, and immediately pro- 
ceeded to bring the présent action. The défendant in error made a discovery 
of gold at a date subséquent to the discovery of the plaintiff in error. Upon 
this évidence the court, at the close of the testimony, instructed the jury 
to return a verdict for the défendant In error, "for the reason that the tes- 
timony in the case, which is admltted and which Is not controverted, shows 
that the défendant In this action took possession of this mlning property on 
the 8th day of June, 1905, and upon the 8th or 9th day of June, 1905, marked 
the boundaries of the claim by posting out corner stakes, and that he entered 
Into the possession of the property and has remained In the actual possession 
of it ever since that time, and that upon the llth or 12th day of June, when 
défendant was in actual possession of it, and worklng it for the purpose of 
niaklng a discovery of gold, or to ascertain whether or not gold was in the 
claim, the plaintiff hère, without any right, and without having any tltle 
whatever to the property, entered upon it and trespassed upon the rights of 
the défendant." 

Bion A. Dodge and T. C. West (F. De Journel, of counsel), for 
plaintiff in error. 

John L. McGinn and Martin L. Sullivan (J. C. Campbell, W. H. 
Metson, C. H. Oatman, F. C. Drew, and J. A. MacKenzie, of counsel), 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit ' Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
court, in charging the jury to return a verdict for the défendant in 
error, evidently regarded the case as one falling within the rule, ex- 
pressed in numerous décisions, that one who in good faith makes 
his location, remains in possession, and with due diligence proceeds 
to make discovery, is fuUy protected against ail forms of forcible, 
fraudulent, surreptitious, or clandestine entries or intrusions upon 
his possession. It may be conceded that the rule would be applicable 
hère, if the entry and possession of the plaintiff in error were of the 
character so described. But there is nothing in the évidence to show 
that the plaintiff in error entered into possession secretly, or by force 
or fraud, or that the défendant in error took any steps to protect his 
possession. It is not denied that the latter told the former that he 
"could go ahead and work," but it would be at his own risk. Con- 
ceding, for the purposes of this case, that the location made by the 
plaintiff in error on May 25, 1905, unaccompanied by discovery at 
the time, gave to him no right subsequently to return and take pos- 
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session of the claim after another had made due location thereof and 
taken possession for the purpose of exploration, tlie remedy of tlie lat- 
ter was to protect his possession against the entry of the former. Both 
the locaters being in possession by conimon consent, as they were after 
June 8th, it became a race of diligence between them to discover gold, 
and he who first discovered it undoubtedly obtained the prior right 
His discovery did not relate back to the date of his location ; but 
his location was made valid by discovery, and took effect from that 
date, and it gave him the full right in the claim, to the exclusion of ail 
others. This is well established by the authorities. Lindley on Mines 
(2d Ed.) § 216; Horswell v. Ruiz, 67 Cal. 111, 7 Pac. 197; Garthe 
V. Hart, 73 Cal. 541, 15 Pac. 93 ; Gemmell v. Swain, 38 Mont. 331, 
72 Pac. 663, 98 Am. St. Rep. 570; Belk v. Meagher, 104 U. S. 379, 
26 L. Ed. 735 ; Crossman v. Pendery (C. C.) 8 Fed. 693. In the case 
last cited, Miller, Justice, said: 

"It is the opinion of the court that, inasmuch as the plalntlfifs allowed the 
défendants to enter upon thelr claim and wlthin their boundaries and there 
sink a shaft, in whieh they discovered minerai in rock in place before a dis- 
covery by plalntiffs, and make location thereof, without protest, the défend- 
ants now hâve the better right. But the plalntitts might bave protected thelr 
actual possession of their entire claim by proper légal proceedlng prior to 
the discovery of minerai by the défendants, or by either party. A prospector 
on the public minerai domain may protect himself in the possession of his 
pedls possessionis while he is searchlng for minerai. His possession so held 
is good as a possessory title against ail the vvorld, except the government of 
the United States. But, if he stands by and allov^s others to enter upon his 
claim and flrst discover minerai in rock in place, the law gives such first 
discoverer a title to the minerai so flrst discovered, against whieh the mère 
possession of the surface cannot prevall." 

In the light of thèse authorities it was error to instruct the jury to 
retum a verdict for the défendant in error. 
The judgment is reversed, and the cause is remanded for a new trial. 



In re L. RUDNICK & CO. 

(Circuit Court of Aijpeals, Second Circuit. March 10, 1908.) 

No. 184. 

1. Bankrxjptcy— RiQUT TO PBOPEErY— Replevin— Stay— Bankeuptcy Juris- 

DICTION. 

Where a sherlCC took possession of certain personal property under a 
replevin writ, in an action pending in a state court prior to the filing of 
a bankruptcy pétition against the défendant, plaintifC in such replevin 
suit claimlng title on the ground that the property was purchased by 
means of the bankrupt's fraudulent représentations, the bankruptcy court 
had no jurisdiction by a summary order to compel the sherifC to deliver 
the property to a recelver in bankruptcy, under Bankr. Act July 1, 1898, 
c. 541, § 67f, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450], Invalldating 
levies, judgments, attachments, and liens obtained wlthin four months 
against a person who is Insolvent, and providlng that the property so 
afifected shall pass to the trustée, as such section only appUes to prop- 
erty of the bankrupt 

2. Replevin— Réquisition — Distinction fkom Attachment. 

The distinction between a réquisition in replevin and a lien created by 
an attachment levy Is that the former deals prlmarily with the property 
of the plaintiff In replevin, and the latter with the property of the debtor. 
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Pétition to Review Order of the District Court of the United States 
for the Southern District of New York, in Bankruptcy. 

For opinion below, see 158 Fed. 323. 

On pétition to review an order directing the sheriiï of New York 
county to deliver to the receiver in bankruptcy merchandise seized by 
said sherifï by virtue of a writ of replevin in an action duly commenced 
in the City Court of New York wherein Simon and Lewis Brinn (the 
petitioners for review herein) were plaintiiïs and the bankrupt was 
défendant. 

Alexander S. Marcuson and Samuel J. Rawak, for petitioners. 
Stem, Singer & Barr (E. W. Tyler and Henry B. Singer, of coun- 
sel), for receiver. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Prior to the proceedings in bankruptcy the 
petitioners herein commenced an action of replevin in the City Court 
of New York against L. Rudnick & Co., a corporation, alleging that 
they were the owners of property, described in a schedule annexed to 
the complaint, which was unlawfully taken and detained by the de- 
fendant, demand for its return having been made and refused. An 
undertaking in double the value of the property, approved by the sher- 
ifï, was given, the sureties agreeing to be responsible for the return of 
the property if the plaintiiïs failed in establishing title to the same. In 
short, the property in question had been taken April 19, 1907, and was 
in the control of a court having jurisdiction prior to the filing of the 
pétition in bankruptcy, which was on the following day, April 30, 1907. 

It is undisputed that the replevin suit complied in ail respects with the 
provisions of the New York Code and that the question of ownership of 
the property can be fully tried and determined in that action. On the 6th 
of May, 1907, upon pétition of the receiver in bankruptcy and after 
hearing on said pétition, the district court directed the sherifï of the 
county of New York to deliver the property taken by him to the re- 
ceiver in bankruptcy. We are therefore confronted squarely with the 
question : Where the sherifï in an action pending in a state court holds 
property in replevin taken by him prior to bankruptcy proceedings 
under claim of ownership, has the district court jurisdiction by sum- 
mary order to compel the sherifï to deliver the property to a receiver 
appointed by said District Court? It is contended on behalf of the 
receiver that the sherifï seized property not included in the réquisition 
and in excess of the amount necessary to satisfy the plaintifï's claim ; 
but the question thus suggested is not before us for détermination. 
The order directs the delivery to the receiver of ail the property taken, 
without distinction or qualification, and it is this order that is the sub- 
ject of review. If the court in bankruptcy, after investigation, had 
directed certain designated property of the bankrupt not sold to it by 
the plaintifïs in replevin, or property in excess of their demand, to 
be delivered to the receiver, a difïerent question might be presented. 

It is also argued for the receiver that the affidavits presented by him 
tend to show that the property belonged to the bankrupt. The plain- 
tiiïs in replevin, on the contrary, allège that they were induced to sell 
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the property to the bankrupt by false and fraudulent représentations 
and that the title never passed. Thèse allégations of fraud are not 
denied by the bankrupt. It is obvious, therefore, that the question of 
the title to the goods is one of fact, which can be fully determined 
in the pending action, and if the bankrupt's successor in interest (the 
receiver or trustée) can prove his contention, he will be entitled to the 
return of the goods or their value. 

The argument of convenience and expediency is not properly before 
us, but it cannot be denied that a question which involves the title to 
property can, to say the least, be determined as well in a plenary suit, 
where witnesses are seen, examined and cross-examined, as in a sum- 
mary proceeding based solely upon affidavits. There is no form of 
action known to the common law in Vhich the rights of both parties 
can be safeguarded so thoroughly as in an action of replevin. The ju- 
risdiction of the District Court is purely statutory and unless the bank- 
ruptcy act permits the taking of property from a state officiai holding 
it under process duly issued, the right to do so cannot be maintained. 

It is contended that section 67f of the act (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]), invalidating levies, judg- 
ments, attachments and liens obtained within four months against a 
person who is insolvent and providing that the property so affected 
shall pass to the trustée as part of the estate of the bankrupt, vests the 
necessary power in the District Court. We cannot accède to thîs view. 
It is manifest that the section in question deals with the property of the 
bankrupt. Assuming that Congress might lawfully pass a law requir- 
ing the property of third parties, found in the possession of the bank- 
rupt, to be turned over to his trustée as part of his estate ; it is sufficient 
for the purposes of this review that Congress has not donc so in the 
présent act. If A. leaves his coat with B. to be repaired and B. refuses 
to return it, A. can reclaim it in an action of replevin, and the status 
of that suit is not affected by the fact that B. subsequently becomes a 
bankrupt. The mère assertion by B. of ownership in the coat does not 
oust the court of jurisdiction and transfer the controversy to the bank- 
ruptcy court. It présents a question of fact merely, to be tried in the 
court first obtaining possession of the property. 

The distinction between a réquisition in replevin and a lien created 
by levy or attachment is that the former deals primarily with the prop- 
erty of the plaintifF in replevin and the latter with the property of the 
bankrupt. It is of no moment that the title is in dispute. This is true 
in every contested replevin suit, and it is this question which the court 
must détermine before judgment can be rendered. In the case of Rus- 
sell and Birkett, 101 Fed. 248, 41 C. C. A. 323, decided April 3, 1900, 
this court early recognized as applicable to the bankruptcy act of 
1898 the gênerai principle that where a court of compétent jurisdiction 
duly obtains possession of property, the title to which is in dispute, it 
is entitled to retain possession and no other court can lawfully interfère. 
The court said : 

"When property Is In the actual possession of a court this drawa to It 
the right to décide upon contticting clairns to its ultimate possession and 
eontrol (Rouse v. Letcher, 156 U. S. 47, 49, 15 Sup. Ct. 266, 26T, 39 L. Ed. 341), 
and as between two courts exercising concurrent jurisdiction, the court wblch 
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flrst acqulres possession wlll maintaln Its possession Intact. • • • A 
fédéral court wlll nelther Interfère with property in the lawful custody of a 
State court, nor tolerate Interférence by a state court wIth property In Its 
custody. Summers v. Whlte, 36 U. S. App. 895, 71 Fed. 106, 17 C. O. A. 
631; LouisTille Trust Co. v. City of Cincinnati, 47 U. S. App. 36, 76 Fed. 
296, 22 C. C. A. 334." 

This view is sustained by the following authorities : Metcalf v. Bar- 
ker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 133; Louisville Trust Co. 
V. Comirigor, 184 U. S. 18, 23 Sup. Ct. 293, 46 L. Ed. 413 ; Jaquith 
V. Rowley, 188 U. S. 620, 33 Sup. Ct. 369, 47 L. Ed. 620; In re Bau- 
douine, 101 Fed. 574, 41 C. C. A. 318. 

The order of the District Court is reversed. 



THE GRACE DOLLAR. 

(Circuit Court of Appeals, Nlnth Circuit. February 3, 1908.) 

No. 1,461. 

Seamen— RiGHT Tp Waoes— Désertion— CoNSTEUCTioN of Shippinq Abtioles. 

Llbelants slgned shlpping articles for a voyage "from the port of San 
Francisco, Cal., to Portland, Or., and other Columbla river ports, and re- 
turn to San Francisco for final dlscbarge, elther direct, or via one or more 
ports on the Pacific coast, north or south of the port of discharge, as the 
master may direct, voyage net to exceed six calendar months." The ves- 
sel proceeded to Portland, where she tooli on a cargo of lumber for Loa 
Angeles, and after its discharge proceeded north, past San Francisco, to 
Gray's Harbor for another cai^o of lumber for San Francisco. Held, 
that she dld not deviate from the stlpulated voyage, and that, In leavlng 
the vessel at Gray's Harbor against the master's protest and after having 
served only 26 days, llbelants were deserters and forfelted thelr rlght 
to wages. 

[Bd. Note. — For cases In point, see Cent. Dlg. vol. 43, Seamen, §§ 104, 
106.] 

Appeal from the District Court of the United States for the Western 
Division of the Western District of Washington. 
For opinion below, see 149 Fed. 793. 

Marquis & Shields and H. W. Hutton, for appellants. 
Nathan H. Frank and Walter D. Mansfield, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appeal in this case is from a decree 
of the District Court in which the libel of the appellants to recover 
wages as seamen was dismiss ed on the ground that the wages were 
forfeited by an abandonment of the voyage before its conclusion. On 
or about May 10, 1906, the appellants shipped for a voyage on the 
steamer Grâce Dollar. Seven of them signed as able seamen, three as 
firemen, one as cook, one as waiter, and one as second mate. The ship- 
ping articles described the voyage as follows : 

"From the port of San Francisco, Cal., to Portland, Or., and other Columbia 
river ports, and return to San Francisco for final discharge, either direct or 
via one or more ports on the Pacifie coast, north or south of the port of dis- 
charge, as the master may direct ; voyage not to exceed six calendar months." 
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On or about May 11, 1906, the vessel, with her master and crew, 
went from San Francisco to Portland, where she took on board a load 
of lumber. Thence she proceeded southward to Los Angeles. There 
the cargo was discharged. Thence she went northward, past the port 
of San Francisco, to Aberdeen, in Gray's Harbor, in the state of Wash- 
ington, arriving there on June 5, 1906. At that port the seven sailors 
claimed that their contract had been completed, and they went ashore 
after the master had informed them that, if they did so, they.would 
be considered deserters. Later in the same day, on the instructions of 
an agent of the Sailors' Union, the three firemen, the cook, and the 
waiter quit the vessel, and on the following day the second mate did 
likewise. The master refused to pay any of said crew their earned and 
unpaid wages, on the ground that they had deserted the ship without 
just or reasonable cause before their term of service had expired, or the 
voyage for which they had signed had been completed. 

The sole question involved is whether or not there was such déviation 
from the voyage as to justify the libelants in abandoning the ship. The 
statute requires that the shipping articles set forth "the nature and so 
far as practicable the duration of the intended voyage or engagement, 
and the port or country at which the voyage is to terminate." This is 
one of the many provisions that hâve been enacted for the protection 
of seamen, who are regarded as the wards of the nation. Its object 
is to prevent the entrapping of seamen into a voyage of greater length 
or of more péril or labor than that which they hâve assented to and 
for which they ought to receive increased wages. Such a statute should 
receive a reasonable construction. Obviously, it is important that the 
mariner shall be informed in a gênerai way of the gênerai course of 
the voyage, but the essential requisites of the statute are that he shall 
know the duration of the vovage and the port of his final discharge. 
The Mermaid, 115 Fed. 13, 52 C. C. A. 607. It is not always feasible 
to name, at the outset of a voyage, ail the ports to which the demands 
of trade may carry the vessel, and it is not necessary that the seamen 
be advised of ail the opérations of the voyage, and especially is this 
true of a coastwise voyage. To hold otherwise would be to impose 
burdensome and destructive restrictions on commerce without confer- 
ring any substantial benefit on seamen. British législation on this 
subject has been influenced by the same protective policy as our own. 
The English merchant shipping act of 1854 (section 149) provided that 
the shipping articles should, among other things, set forth "the nature 
and, so far as practicable, the duration of the intended voyage or en- 
gagement." But in 1873 the section was so amended that the agree- 
ment, instead of stating the nature and duration of the intended voyage 
or engagement, may "state the maximum period of the voyage or en- 
gagement, and the places or ports of the world (if any) to which the 
voyage or engagement is not to extend." In The Moslem, Ole. 289, 
Fed. Cas. No. 9,875, it was said: 

"A change of voyage which may discharge mariners from the obligation of 
their contract must be willfully made by the master and enforced agalDSt 
their consent or aequlescence." 
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By the shipping articles in the présent case the crew consented 
that, after loading at Portland, the vessel might go to other ports on 
the Pacific Coast, either north or south of San Francisco, or both, 
within the prescribed six months, as the master might direct. The ves- 
sel was engaged in the lumber trade. The ports of supply were north 
of San Francisco, and the markets were at San Francisco, or at ports 
south thereof. The vessel, having loaded at Portland, sailed to Los 
Angeles and discharged her cargo there. It had not yet touched at a 
port north of San Francisco, and it proceeded north to obtain another 
cargo for the purpose of carrying the same to San Francisco, the port 
of final discharge. We think that this was within the intendment of the 
articles and that there was no déviation. At the time when the appel- 
ants left the vessel, they had served but 26 days of the 6 months speci- 
fied in the articles. There is nothing in the record to show that on leav- 
ing Los Angeles they demanded to be taken to San Francisco, or that 
they made any objection or protest against going to Gray's Harbor for 
a cargo. Their first objection appears to hâve been made after the ves- 
sel had been made fast to the wharf at Aberdeen. Ail that then re- 
mained to be performed of the voyage was to load a cargo of lumber 
and take the same to San Francisco, a service that could not hâve oc- 
cupied more than 10 days. 

In Magee et al. v. The Moss, Gilp. 219, Fed. Cas. No. 8,944, the voy- 
age described was from Philadelphia to South America, or any other 
port or ports, backwards and forwards, when and where required, and 
back to Philadelphia, unless sooner discharged. The ship went to Bue- 
nos Ayres, thence to Havana, thence to Marseilles, thence again to a 
port in South America, and returned to Philadelphia. The court, in 
holding that a désertion of seamen at the port of Havana was not justi- 
fiable, said: 

"It wlll not do to tle down thèse contracts, made sometimes In a counting 
house, and sometimes In the cahln of a shlp, to the strict rules of composition. 
We must endeavor to corne at the true meanlng of the parties and to give the 
contract a reasonable construction ; to take care to put upon gênerai words a 
Just and reasonable limitation, but not lightly to destroy and avold the whole 
contract, because the generallty or breadth of the expressions may be In a 
degree uncertaln or might be used to Impose an oppressive service. • • • 
In the présent case I can see nothing unreasonable or oppressive In the con- 
struction the captaln has put upon thèse articles." 

Of similar import is the décision of the same court in Wood et al. 
V. The Nimrod, Gilp. 83 Fed. Cas. No. 17,959, in which the voyage 
was described as from the port of New York to Darien, thence to St. 
Thomas, thence to New Orléans, or as the master may direct, and back 
to New York, her port of discharge. The vessel sailed from New 
York to Darien, thence to St. Thomas, thence to Maricaibo, and from 
there sailed for Philadelphia not going at ail to New Orléans. At Phil- 
adelphia the seamen deserted. It was held that thereby they forfeited 
their wages. 

The case of The J. M. Griffith (D. C.) 71 Fed. 317, cited by the ap- 
pellants, involved the construction of shipping articles différent from 
those which are hère presented. In that case, the voyage was to be 
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"from the port of San Francisco to Port Hadlock, and thence to San 
Francisco for final discharge, either direct or via one or more ports of 
the Pacific coast." There was no express provision for touching at a 
port south of San Francisco, and there was ground for holding that 
San Pedro, which lies several hundred miles south of San Francisco, 
was not a port which could be said to be by way of the route from Port 
Hadlock, Wash., to San Francisco. In Rury v. McKay (D. C.) 84 Fed. 
360, and The Laura Madsen (D. C.) 84 Fed. 362, the courts, we think, 
went further than authority and sound reason warrant, and we are un- 
able to agrée with the conclusions which they reached. 
The decree is affirmed. 



READER V. HAGGIN. 

(Circuit Court of Appeals, Second Circuit Marcli 10, 1908.) 

No. 176. 

1. Exceptions, Bill of— Settlement— Time. 

After tlie expiration of the term at which the cause was tried, the court 
cannot allow a bill of exceptions nunc pro tune unless control over the 
case bas been reserved by rule or order. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 21, Exceptions, Bill 
of. §§ 72%, 73.] 

2. Appeal and Errok—IU;vie\v— Objections Not Madb at Tkiai,.. 

An objection that plalntifif dld not bave his day in court in that the 
case should bave been submitted to the jury, and even if a verdict were 
dlrected, It should not hâve been on the merlts, was not avallable on a 
wrlt of error, where not made In the trial court. 
8. Same— ScoPE or Review. 

The inquiry of the Circuit Court of Appeals on wrlt of error must be 
conflned to the pleadings and proof as embodied In a bill of exceptions, 
and, where the record so made up Is free from error, the judgment must 
be afflrmed. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 3, Appeal and Er- 
ror, § 2867.] 

4. Same— Motion fob New Tbial. 

The déniai of a motion for a new trial présents no question which can 
be considered by the Circuit Court of Appeals. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. S, Appeal and Er- 
ror, §§ 3860-38S5.] 

6. Same— Bill op Exceptions— Insertion or Exception. 

A motion that an exception be Inserted in a bill of exceptions, where 

no exception was in fact taken, Is addressed to the discrétion of the trial 

judge, and hls déniai of the motion cannot be revlewed on a wrlt of error. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and E)r- 

ror, § 3891.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer and Dudley F. 
Phelps, Jr., of counsel), for plaintifï in error. 

Alexander and Green (Francis L,. Wellman and Sumner B. Stiles, 
of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 
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PER CURIAM. The action was brought to recover $350,000 as 
commissions, under an alleged oral agreement by which the défendant 
promised to pay the plaintiff 10 per cent, on the price of certain mines in 
Peru which were purchased by the défendant through the plaintiff 
as defendant's broker. 

The bill of exceptions shows that plaintiff was the only witness. 
Upon bis cross-examination numerous letters, cablegrams, and other 
documents signed by the plaintiff were produced by the défendant, 
and the plaintiff was interrogated regarding them. It is unnecessary 
to characterize thèse papers further than to say that many of them 
are quite inconsistent with the theory upon which the action was 
prosecuted. When the court adjourned on Wednesday, December 
19, 1906, the plaintiff was still on the stand with his cross-examina- 
tion unconcluded. On the assembling of the court on Thursday morn- 
ing the following proceedings took place. 

"The Court: I think we are ready to take up Reader agalnst Haggln. Mr. 
Stanehfleld: In Reader agalnst Haggin the plaintiff rests his case. Mr. 
Wellman: The défendant rests If your honor please. The défendant now 
moves for the direction of a verdict on the merlts In favor of the défendant. 
The Court: I think you are entitled to It. Take the verdict Mr. Clerk. By 
direction of the court the jury returned a verdict for the défendant" 

The plaintiff did not ask to submit any question to the jury. This, 
then, is ail that took place on the trial, the plaintiff was examined 
and partly cross-examined. He then rested his case. The défendant 
also rested and asked for the direction of a verdict, which was grant- 
ed. To this action of the court no exception was asked for and none 
appears in the record. Exceptions were noted to rulings of the court 
admitting several of the letters heretofore referred to, but they are 
so manifestly untenable that it is unnecessary to discuss them in détail. 
The cause was tried at the October term, and no bill of exceptions 
was signed, filed, or served during that term. The time in which to 
file a bill of exceptions was not extended by order or otherwise, and 
the bill was not presented for signature until August 28, 1907, five 
months after the expiration of the October term, when it was signed 
nunc pro tune as of March 30, 1907. This court bas repeatedly held 
that after the expiration of the term at which the cause was tried, 
unless the court reserves control over the case by rule or order, it is 
too late to allow a bill of exceptions. If, however, we assume the 
bill of exceptions to be properly before us, it does not aid the plaintiff 
for the reason that it is absolutely barren of any exception which 
would justify a reversai of the judgment. The grievance of which 
the plaintiff particularly complains is that he did not hâve his day in 
court, that the question in dispute should bave been submitted to the 
jury, and, even if a verdict were directed, it should not bave been 
upon the merits. The short and conclusive answer is that the plain- 
tiff made no such contention in the trial court. On the contrary he 
permitted the verdict to be directed without objection or exception. 
Our inquiry upon writ of error must be confined to the pleadings 
and the proof, as embodied in a bill of exceptions, and where the 
record, so made up, is absolutely free from error the judgment must 
be affirmed. A reversai in such circumstances would be a gross abuse 
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of power. Although we might end the discussion at this point 
with propriety, the unusual circumstances attending the direction of 
the verdict lead us to examine briefly the other contentions advanced 
by the plaintiff. 

No motion for a new trial was made at the trial, but in January 
thereafter the plaintiff made such a motion, and at the same time 
moved that an exception might be entered to the direction of the 
verdict. This motion was denied, and the plaintiff appealed to this 
court. No rule of practice has been adhered to with greater uni- 
formity than the rule that the déniai of a motion for a new trial, 
even if made at the .triai, présents no question which this court can 
consider. Our latest décision reaffirming this rule was made January 
7, 1908. Denison v. Shawmut Mining Co., 159 Fed. 102. A motion 
that an exception be inserted in a bill of exceptions is clearly ad- 
dressed to the discrétion of the trial judge, and his déniai of the 
motion présents no question which can be reviewed by this court, 
and especially so when it is conceded that no exception was in fact 
taken. 

A large part of the record is taken up with the affidavits read 
on the motion for a new trial, the plaintiff contending that the action 
of his counsel in submitting to the direction of a verdict for the 
défendant was without his consent; the défendant contending that 
the plaintiff not only consented to, but actually directed, the course 
followed by his counsel. As before stated, thèse affidavits are wholly 
irrelevant to any question legitimately before us, and should not hâve 
been included in the record. We hâve, however, examined them, 
thinking that they might reveal some aspect of the controversy 
which would enable us to give the plaintiff relief. The affidavits 
disclose a clear contradiction between ihe plaintiff and his wife on 
the one side and two counselors of the circuit court on the other, 
but présent no facts which are of the least avail on this review. It 
is proper to say that counsel who appear for the plaintiff in error 
in this court did not appear for him in the court below. 

After careful considération of ail the questions presented, we find 
ourselves powerless to grant a new trial unless we are prepared wholly 
to disregard the practice which has been uniformly followed since 
this court was established. 

The judgment is affirmed with costs. 



THE STANLBfY DOLLAR.» 
(Circuit Court of Appeals, Nlnth Circuit. February 8, 1908.) 
No. 1,287. 
Admiraltt— JuRiSDicnoN— Mabitime Contbacts — Passengeb CoNTEAcrra 

BiNDING VESSEL. 

A corporation of Washington eontracted with a dock company to brlng 
600 Japanese laborers from Houolulu to Seattle on respondent steamshlp, 
owned by a steamshlp company, for which the corporation was to pay a 
stated sum per head for carrlage. A Japanese agent of the dock company 
in Honoiulu advertlsed for laborers and eontracted with libelants and 

•Rehearing denied June 10, 1908. 



912 160 FEDERAL REPORTER. 

others to transport them to Seattle, collectlng from them a part of the 
passage money agreed upon, and taking their notes for the balance. A. 
représentative of the steamshlp company went to Honolulu and thero re- 
celved from the agent a portion of the passage money, and Issued tickets 
for earrlage to Victoria, B. C, tbe vessel being of Canadian register and 
not entitled to carry passengers from there to any United States port. 
Libelants being unable to read the tickets, whlch were In English, did not 
know that they were not to be taken to Seattle until after they had gone 
on board, but on learning such fact left the vessel, and libeled her for 
breach of the contracts. Held, on évidence showing that the arrangement 
between the dock company and the steamship company was not a char- 
ter but a joint enterprise in the profits of whlch each was to share, and 
that the Japanese agent who made the contracta also represented the 
owner of the vessel, that the contracts were maritime and gave a right 
of action In admiralty against the ship. 

[Ed. Note. — Admiralty jurisdiction as to matters of contract, see note» 
to The Richard Winslow, 18 C. C. A. 347; Board of Com'rs v. Howard, 
27 O. C. A. 530.] 

2. Oaebiee»— Damages— Beeaoh of Conteact of Cabbiaqe— Suit bt Passen- 

QEB. 

Libelants were not entitled to recover damages for loss of time after 
breach of the contracts and whlle waitlng for the trial of the case. 

3. Admibaltt— CosTS— DocKET Fee in Consolidated Cases. 

Where llbels against a vessel are simllar In character and are con- 
Bolidated for trial, but one docket fee is taxable for the libelants. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, §§ 851, 
853.] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii. 

E. C. Peters, John W. Cathcart, Nathan H. Frank, and Walter D. 
Mansfield, for appellants. 

Charles Page, Edward J. McCutchen, Samuel Knight, and J. J.. 
Dunne, for appellees. 

Before GILBERT and ROSS, Circuit Judges. 

ROSS, Circuit Judge. The case shows that a Japanese named Ki- 
kutake, in the early part of June, 1905, caused to be inserted in certain 
Japanese newspapers published at Honolulu and circulated in the Is- 
lands, an advertisement for laborers to go to Seattle and Tacoma, 
State of Washington, by a certain steamship called the "Stanley Dol- 
lar," to sail June 19th of that year direct to Seattle, stating the wages 
such laborers would receive, and the fare each was to pay, and further 
stating that if any such laborer should not be able to pay the full fare, 
he (Kikutake) would lend him $20 of the amount. In response to that 
advertisement, each of the 36 appellees, among a large number of other 
Japanese, contracted with Kikutake for transportation on board the 
Stanley Dollar from Honolulu to Seattle, at the time paying to Kiku- 
take $20 in money on account of his passage, and executing to Kiku- 
take his promissory note for the balance of the passage money, and re- 
ceiving from Kikutake a receipt therefor. At this time the ship men- 
tioned was in the waters of the Orient. Prior to her arrivai at Hono- 
lulu, Mr. Robert Dollar arrived at that place as the représentative of 
the steamship company owning the vessel, and for the purpose, in part, 
of issuing tickets to the laborers secured by Kikutake by means and 
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in pursuance of the advertisements. After his arrivai in Honolulu 
Dollar and Kikutake had several conférences upon the subject, re- 
sulting in the issuance by Dollar to each of the libelants of a ticket 
printed entirely in English, entitling him to transportation from Hono- 
lulu to Victoria, B. C. — Dollar thereupon collecting from Kikutake 
$14 for each of such tickets. The steamship in question did not reach 
Honolulu from Yokohama until June 37, 1905, and then it was dis- 
covered that she was without a license or certificate to carry passen- 
gers. Moreover, she was of Canadian register, and was consequently 
not entitled to carry passengers from Honolulu to Seattle or any other 
American port. A survey was made at the instance of the coUector 
of customs at Honolulu, resulting in the making of certain repairs and 
additions to the equipment of the ship, deemed essential to the grant- 
ing of a license to her to carry passengers. The day before she was 
fînally ready to sail, which was about midnight of July 15, 1905, the 
libelants went on board with their baggage, and then for the first time 
discovered that they were not to be taken by the ship to Seattle, in 
accordance with their agreement with Kikutake, but to Victoria, in 
accordance with the tickets which had been issued to them, which tick- 
ets they could not read, not understanding any English, and which 
had not been theretofore explained to them. The appellees thereupon 
left the ship and filed the libels which were in the court below Con- 
solidated, and which formed the basis of the appellees' recovery there. 
From the record it seems that a corporation called the "Construction 
& Maintenance Company" had entered into an agreement with an- 
other corporation called the "Commercial Dock Company," doing busi- 
ness at Tacoma, for the transportation by the latter of 600 Japanese 
in the steerage of the steamship Stanley Dollar, from Honolulu to 
Victoria, for $26.50 each ($28 to Seattle), to leave Honolulu on or 
about June 15, 1905, and to arrive at Victoria on or about June 30th, 
and that Mr. Dollar, before going to Honolulu, had been directed by 
the Stanley Dollar Steamship Company, and authorized by the Com- 
mercial Dock Company, to collect from Kikutake, who seems to hâve 
been originally acting for the dock company, one-half of the total 
amount which the dock company was to receive from the Construction 
& Maintenance Company per passenger, to be applied on account of 
the money due to the steamship company under its agreement with it. 
The balance of the money due to the steamship company from the 
Commercial Dock Company, and which was to be determined by the 
number of passengers carried by the ship, was payable before or at 
the time the vessel should sail from Honolulu. It is not pretended that 
the Japanese laborers in question had any notice of the agreement be- 
tween thèse corporations, and even if they had, we think it very clear 
from the record that their agreement was a common venture, each to 
share in the profits to be derived therefrom, and that in no true sensé 
was it a charter party. It was, in efïect, a common venture for the 
transportation of the laborers from Honolulu, to which the owner 
of the steamship was a party along with the other corporations men- 
tioned ; and we think from the évidence in the case that the court be- 
low was quite right in holding that Kikutake, in his dealings with the 
160 F.— 58 
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appellees, was ail the time representing the owner of the ship, as well 
as the other parties interested in the enterprise. United States v. Shea, 
153 U. S. 178, 186, 14 Sup. Ct. 519, 38 L. Ed. 403. 

It is equally clear, we think, that the temporary acceptance of the 
tickets by the appellees, not at the time understood by or explained to 
them, and which were repudiated and transportation thereunder de- 
clined as soon as their contents were discovered, did not create a new 
contract between the appellees and the ship, or annul or in any way 
change that made by them with Kikutake, which was the contract sued 
on, strictly maritime in character, and therefore clearly within the juris- 
diction of the court below, and which contract was violated by the de- 
livery, under the circumstances stated, by Dollar to the appellees of 
the tickets providing only for their transportation to Victoria, and by 
the inability of the vessel to transport them to Seattle. 

We are of the opinion, however, that the court below erred in allow- 
ing the appellees damages for loss of time after the breach of the 
contract and while awaiting the trial of the case, and also in allowing a 
docket fee in each of the libels. Where the libels are Consolidated, as 
in the présent instance, but one docket fee can be allowed. The Mount 
Eden (D. C.)_87 Fed. 483. 

The cause is remanded to the court below with directions to modify 
the decree as above indicated, and, as so modified, it will stand affirmed. 



LEAKT et al. v. TALBOT et al. 

(arcult Court of Appeals, Second Circuit. Aprll 14, 1908.) 

No. 191. 

ShIPPINQ — DEMUERAGE— liIABILITY OF ChARTBREB FOR DbLAT IN DiSCHARGING. 

The owners of a schooner held entltled to reeover demurrage from a 
charterer for delay In dlscharglng a cargo of lumber In New York under 
a charter providing for customary dispatch where the vessel was required 
by the charterer to discharge portions of the cargo at différent docks, 
and the delay resulted from her détention at the flrst for a longer time 
than was anticlpated through no fault of the vessel, which threw her be- 
hlnd in reachlng the others, and In conséquence the berths reserved for her 
there were occupied and she was oWiged to walt, the charterer belng 
bound by the custom of the port to furnlsh her berths when ready. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 44, Shlpplng, { 576. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall 
r. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 0. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 151 Fed. 355. 

Hagen, Goodrich & Coughlan and H. W. Goodrich, for appellants. 
Armstrong, Brown & Boland and P. M. Brown, for appellees. 

Before Judges LACOMBE, WARD, and NOYES. 

WARD, Circuit Judge. This libel is filed by the owners of the 
schooner Persis A. Colwell to reeover 21 days' demurrage at the port 
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of discharge. The charter party provided as to lay days and demur- 
rage : 

"Customary dispatch at port of discharge where vessel can safely get and 
discharge. And that for each and every day's détention by default of sald 
party of the second part (the charterers) or agent ($44.00) forty-four dollars 
per day, shall be paid by sald party of the second part, or agent, to the sald 
party of the flrst part, or agent. The cargo or cargoes to be receired, and de- 
livered alongside, wlthln reach of the vessel's tackles." 

Though the vessel does the loading and discharging, this provision 
for lay days is an engagement of the charterers that they will take 
the cargo within that time, and the provision for demurrage is an en- 
gagement that thereafter they will pay at the rate of $44 per day for 
every day of détention due to them. The purpose of lay days is to fix 
the period during which the charterer may detain the vessel in discharg- 
ing for the agreed freight and beyond which he must pay her an extend- 
ed freight in the form of demurrage, or of damages in the nature of 
demurrage. Carver, at section 608 of his work on Carriage of Goods 
by Sea, states the law thus : 

"The work of putting the goods Into the ship and of taking them ont again, 
whether under a charter party, or In a gênerai shIp, Is In nearly ail cases 
done by the servants of the shlpowner. But the duty of bringlng the goods 
to be shlpped, and of reeelvlng them at the port of discharge, lies upon the 
frelghter. And in thèse matters defaults are apt to occur which lead to dé- 
tention of the ship, and conséquent loss to the shlpowner. It is, therefore, 
usual In charter parties, and sometlmes in blUs of ladlng, to flx times wlthln 
which the shlp Is to be loaded and discharged; and, where that is done, the 
provision Is understood as an undertaking by the frelghter that the ship shall 
be loaded or discharged wlthln the time so flxed. The shlpowner must not be 
in default; he must by hls servants do his part of the work of reeelvlng and 
stowlng, or unloading, wlth diligence and with the proper number of men; 
but the undertaking as to the time which the loading or discharge shall oc- 
cupy is glven by the frelghter, not by the shlpowner. This is eommonly mark- 
ed in the charter party by saying that so many days 'are to be allowed the 
sald merchant for loading, etc.' But the effect Is the same whether the clause 
is tn that form, or states, generally, that the cargo 'shall be loaded' In so 
many days. The promise is made by the frelghter, for the beneflt of the shlp- 
owner. Exceptional cases, however, occur. A charter party provided that the 
cargo should be 'received from alongside ship at port of discharge as cus- 
tomary as fast as steamer can deliver in ordinary worklng hours. » • • 
Not less than 100 standards a day loading or discharging, and ten days on 
demurrage over and above the sald laying days at £70 per day.' The Court of 
Appeals, aflarming WIlls, J., held that the stipulation as to 100 standards a 
day was for the protection of the charterers ; and dld not amount to an 
undertaking by them that the ship should be discharged at that rate." 

It is stipulated in this case that the vessel carried 411,040 feet of 
lumber, and that the customary discharge at the port of New York 
for such a vessel is 85,000 feet per day, making 16i^ lay days. After 
thèse lay days had expired the charterers were bound to pay demur- 
rage for every day of détention in discharging the cargo which was 
in any way due to them. 

The charterers having sold the cargo to four différent persons had, 
in accordance with a rule of the Maritime Exchange of this port which 
was received in évidence, one fuU calendar day after the vessel had 
reported in which to furnish her a berth, and were bound to furnish 
her a berth where she could discharge each subséquent consignment 
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after receiving 34 hours' notice from the master that he would be 
ready to discharge it at the expiration of that time. The vessel re- 
ported on October 17th at 11 a. m., and, under the rule, the charterers 
were entitled to one full calendar day in which to furnish a berth, 
which would hâve given them until the morning of October 19th, a 
calendar day extending from midnight to midnight. Chapter 677, 
Laws of New York, § 27. In point of fact the discharge began on 
the morning of October 18th, so that lay days should be calculated 
from that time, and omitting Sundays, because the lay days con- 
templated are evidently working days, the I6I/2 days expired Novem- 
ber 7th at noon. Thereafter the discharge continued at two subsé- 
quent berths designated by the charterers until November 25th at 5 :30 
p. m., during which time every working day seems to hâve been used 
except 7, on which the designated berth was occupied by other vessels. 

Respondents claim that this détention resulted from delay of half 
a day in discharging the vessel at the first berth, on account of rain, 
which disarranged the schedule they had provided for the subséquent 
berths, so that other vessels got into them.. We do not think the 
schooner had anything to do with this schedule. The charterers were 
bound to furnish berths, and were responsible for any delay caused 
by their not doing so. If the vessel was at fault for any delay during 
the lay days the légal conséquence would be simply to extend the lay 
days pro tanto, and not to make her liable for the disarrangement of 
the charterers' schedule, but the delay in question was due to the re- 
fusai of the custom house inspector to work in the rain and not to 
the fault of the vessel at ail, so that the half day must be included in 
the lay days. 

Ail the subséquent détention except Sundays was due to the chart- 
erers, so that as demurrage began to run on the afternoon of Novem- 
ber 6th, and parts of demurrage days are treated as whole days, the 
libelants were entitled to recover for 18 days, but, as they hâve not 
appealed, the decree of the District Court giving them 151/2 days is 
affirmed, with interest and costs. 



In re STEOBEI^ 



(Circuit Court of Appeals, Second Circuit February 28, 1908. On Rehearing, 

March 9, 1908.) 

Nos. 170, 171. 

1. Bankbuptcy— Reoeivebs— Attobnet. 

Where a debtor is dedared a bankmpt at the Instance of a credltor, 
and a receiver is appointed, the attorney for such petitloning créditer 
should not be employed as attorney for the receiver. 

2. Samk— Obdees— Mode oï Review. 

A receiver in bankruptey having tumed over to the petitionlng credltor 
certain of the bankrupt's property on the creditor's claim that the bankrupt 
was a bailee thereof only, a spécial commisslouer recommended that the 
receiver's action be not approved, which recommendatlon was afllrnjed 
by au order of the district court. Another order was thereafter made. 
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referring to the same commissloner the duty to ascertain the value ot 
the property, and the sum the créditer should pay to the bankrupf s trus- 
tée, and. on the commissioner's flndlng belng flled, an order was entered 
conflrming his report and directing payment to the trustée or clerk ot 
the court. Held, that none of such orders were appealable or reviewable 
otherwlse than by a pétition for review, as authorized by Bankr. Act July 
1, 1898, e. 541, § 24b, 30 Stat. 553 (U. S. Oomp. St. 1901, p. 3432). 

[Ed. Note. — .4ppeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

8. Same— Time. 

A pétition to review such orders could not be sustained, unless taken 
withln 10 days after the entry of the order, under Circuit Court of Ap- 
peals rule 38, providing that a pétition for review shall be flied within 10 
days after the entry of the order, unless by an order flled within such 
10 days the District Court enlarges the time. 

4. Same— Objections— Waiver. 

A stipulation that two pétitions to review orders In bankruptcy, wlth 
certifled copies transmitted by the clerk of the District Court should h(^ 
printed in one appeal book, was not suflicient to constitute a waiver of 
any légal objection to the pétitions. 

Pétitions for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York, in Bankruptcy. 

See 155 Fed. 692. 

This cause cornes hère upon pétitions to review two orders of 
the bankruptcy court. The facts are sufficiently set forth in the 
opinion. 

Frank Trenholm (Garrard Glenn, of counsel), for petitioner. 
B. F. Edsall, for respondents. 
A. C. Aubrey, for bankrupt. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. On July 17, 1905, the présent peti- 
tioner for review, Bachrach, filed a pétition praying that Strobel, 
whose business was the making of gold watch cases, be adjudged a 
bankrupt. He claimed to be a créditer for goods, wares, and mer- 
chandise sold between August 36, 1904, and August 15, 1905. In 
due course Strobel was adjudged a bankrupt and trustée was ap- 
pointed; Bachrach on the trial testifying that Strobel was indebted 
to him for gold sold and delivered. After pétition was filed a re- 
ceiver was appointed, who took possession of the bankrupt's property. 
Said receiver appointed as his attorneys the firm of lawyers who hadi 
represented Bachrach as petitioning créditer. The latter is represented 
on the hearing in this court by a lawyer in no way connected with 
that firm. It would hâve bcen well had Congress in the bankrupt 
act expressly prohibited receivers from selecting as attorneys or 
counsel lawyers who had appeared for either the bankrupt or the pe- 
titioning créditer. Such sélection afïords a ready opportunity for 
chicanery, fraud, and perjury ; and it would seem désirable for bank- 
ruptcy courts generally to adopt the wholesome rule in force in the 
Southern district of New York forbidding such sélection, and to en- 
force such rule rigidly. 
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Having secured the appointment of his own lawyer as the légal 
adviser of the receiver, Bachrach changed his position, claimirig that 
Strobel was a bailee of the gold, which he had let him hâve solely to 
be made into watch cases and returned to himself (Bachrach). There- 
upon the receiver under the advice of the lawyer who represented 
both sides — receiver and petitioning créditer — allowed the latter to 
take into his possession ail the watch cases, some completed, some in 
course of manufacture, ail material for the making of such cases, ail 
sweepings and cleanings, gold nuggets, gold from water tanks, and 
even the tar paper floor covering, in which was gold filings ; in fact 
everything but the machinery, tools and safe. After appointment of 
the trustée the receiver filed his account, and objections were made 
to his delivery of the property to Bachrach, whereupon, on the lat- 
ter's pétition, it was referred to a spécial commissioner to examine 
and report thereon. He recommended that the action of the receiver 
in that respect be not approved, and his report was confirmed by an 
order of the District Court August 2, 1906. On November 19, 1906, 
an order was made referring it to the same spécial commissioner to 
ascertain the value of said property and what sum Bachrach should 
be required to pay to the trustée. The spécial commissioner found 
the value of said property to be $3,015.76, and on August 13, 1907, 
the District Court confirmed his report and entered an order directing 
Bachrach to pay said sum, with interest and costs, to the trustée or 
to the clerk of the court. 

None of thèse three orders was appealable, or could be reviewed 
otherwise than by pétition to review, under Act July 1, 1898, c. 541, 
§ 24b, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432). The bankrupt 
act does not limit the time within which such pétition to review shall 
be filed and served; but this court by rule 38 has, in analogy to the 
provisions of the act touching appeal, fixed such time as "within 10 
days after the entry of the order sought to be reviewed," with the 
proviso that by order filed within such 10 days the District Court 
may enlarge the time for filing pétition for review. In the case of 
thèse three orders, entered, respectively, August 2, 1906, November 
19, 1906, and August 12, 1907, we find in the record no such order 
enlarging time; and, sincë the pétition to review thèse three orders 
was not filed until September 28, 1907, more than 10 days after the 
entry of the last of them, they cannot now be reviewed. On May 27, 
1907, Bachrach applied to the District Court, on pétition, for an 
order vacating the several reports of the spécial commissioner and 
also the orders of August 2, 1906, and November 19, 1906. That ap- 
plication was denied by an order entered August 12, 1907, and a 
pétition to review this last-mentioned order was filed and is now 
presented. But such pétition was not filed till September 28, 1907, 
and no order enlarging time to file is found in the record. 

Petitioner con tends that his adversary cannot take advantage of thèse 
technical defects, because of some stipulation entered into in this court. 
But upon examination it appears that the stipulation is only that the 
two pétitions to review, with the certified copies transmitted by the 
clerk of the District Court, "be printed in one appeal book." That is 
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not sufficient to ccnstitute a waiver of any légal objection to such 
pétitions, and they are therefore dismissed. 

On Rehearing. 

Attention has been called to the stipulation extending time to file 
pétition for review. A reargument, however, should not be ordered, 
since, upon the merits, we were satisfied that the order of the Dis-- 
trict Court should be affirmed. 



BORDEN'S CONDENSED MILK CO. v. LOUISIANA PURCHASD EX- 
POSITION 00. 

(Circuit Court of Appeals, Blglitli Circuit. March 27, 1908.) 

No. 2,445. 

Equitt—Jurisdiction— Review of Action of Spécial Tbibunal— Awabd bt 
Exposition Jubt. 

Under the rules and régulations adopted and promulgated by the Loui- 
siana Purchase Exposition Company for the government of exhlbltors and 
the making of awards, which created a superior jury, wlth power to 
flnally pass upon the recommendations of department and group jurles 
and to make awards after notice to exhibitors affiected and an opportunity 
to be beard, an award so made after a full hearlng Is conclusive, and 
cannot be revlewed by the courts, unless some ground of équitable juris- 
dictlon, such as fraud, accident, or mistake, is shown; nor can the Com- 
pany be compeiled to change its records or enjoined from publlsbing the 
true purport of its proceedings at suit of an exhibltor. 

Appeal from the Circuit Court of the United States for the Eastern 

District of Missouri. 

Frederick N. Judson, for appellant. 

Franklin Ferriss (Nathaniel S. Brown, on the brief), for appelles 

Before HOOK, Circuit Judge, and PHILIPS, District Judge. 

HOOK, Circuit Judge. This is an appeal from a decree dismissing 
the bill of complaint of the Borden's Condensed Milk Company 
against the Louisiana Purchase Exposition Company to establish an 
award for a collective exhibit of its products and to annul and en- 
join the publication of a separate award for a member of the collection. 

The Exposition Company, in connection with a commission organ- 
ized under an act of Congress, conducted the Exposition at St. Louis, 
Mo., in 1904, held in commémoration of the purchase of the Louisiana 
Territory. Rules and régulations for the conduct of the exposition, 
the government of exhibitors, and the making of awards were pro- 
mulgated by the Exposition Company and approved by the commis- 
sion. A System of classification into departments and subordinate 
groups and classes was adopted for the exhibits. One of the great 
departments was that of Agriculture, and among the groups com- 
posing it were No. 85, relating to animal food products, and No. 87, 
relating to farinaceous products and their derivatives. Each group 
was in turn subdivided into minor classes. There were also provi- 
sions for the examination of the exhibits by juries and a System of 
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awards of merit indicated by diplomas of four classes: Grand prizes,. 
gold medals, silver medals, and bronze medals. A décimal scale was 
used in judging the exhibits, in which 100 points indicated perfec- 
tion, and the points were apportioned among various matters, some 
of which had no relation to the intrinsic excellence or worth of the 
articles exhibited. A scale of markings determined the standard at- 
tained, thus, for example, a marking of from 75 to 84 points, inclu- 
sive, entitled an exhibit to a bronze medal, the lowest award. There 
were group juries, department juries, and one superior jury. It was 
the duty of a group jury to examine the competing exhibits in the 
group to which it was assigned, and, having determined their rank 
or class in order of merit, to recommend awards accordingly. The 
recommendations were then reported to the department jury of the 
department in which the group belonged, whose duty it was to review 
the reports, to harmonize différences between the recommendations 
of the several group juries, and to make them conform to the rules 
and régulations of the exposition. After being approved or changed 
by the department jury, the recommendations for award were cer- 
tifîed to the superior jury, which was given power to "détermine 
finally and fully the awards to be made." Provision was made for 
notice to exhibitors of their awards, for their protests in writing set- 
ting forth their grounds of dissatisfaction, and for décision thereof 
by the superior jury. What a group jury and a department jury did 
was merely advisory. It was the superior jury that made awards and 
determined controversies about them. 

Borden's Company, the complainant, entered in group 85 exhibits 
of its condensed milk, evaporated cream, and malted milk as animal 
food products. It may be assumed that it duly asked an award for 
the exhibit as a collective one. It is certain that it applied for a sepa- 
rate award for each kind of product. Horlick's Food Company en- 
tered its malted milk in group 87 as a farinaceous product. Both 
brands of malted milk, Borden's and Horlick's, might properly hâve 
been entered in either group. They were similar in composition and 
commercially compétitive. 'The superior jury made the Borden's Com- 
pany the following awards: On condensed milk a grand prize, on 
evaporated cream a gold medal, and on malted milk a silver medal — 
ail in group 85. It awarded the Horlick's Company a gold medal on 
malted milk in group 87. The complaint of the Borden's Company 
is twofold: It says it either had or is entitled to a grand prize on 
its exhibit considered as a collective one, and it asks that one be es- 
tablished by decree of court. It also says that the plan of the exposi- 
tion contemplated compétition between exhibitors, the détermination 
by juries of the comparative excellence of competing articles, and 
the making of awards accordingly ; also that its malted milk in group 
85 and Horlick's malted milk in group 87 were examined by différent 
group juries, thereby ignoring the basic rule of compétition, and 
that a higher award to Horlick's Company indicates to the world a 
greater merit, and is therefore unjust and injuriously aflfects the value 
of its product. In this connection the Borden's Company seeks a de- 
cree annulling its own award on malted milk and enjoining the pub- 
lication thereof. 
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The claim for an award of a grand prize for a collective exhibit 
cannot be sustained. Though the group jury recommended one, it 
conclusively appears that the superior jury never made such an 
award. Whether this was due to the fact that the recommenda- 
tion was never before the superior jury, or to the position of that 
jury that the rules and régulations of the exposition prohibited such 
an award, is immaterial. There was no award by the specially con- 
stituted board which alone had authority, and a court cannot, in 
a case like this, assume its functions and decree one. Nor can the 
Exposition Company be compelled to change its records relating to 
the awards for exhibits of malted milk, or be enjoined from publish- 
ing the true purport of its proceedings. It is true the malted milk 
of Borden's Company and that of Horlick's Company were examined 
by différent group juries; but that fact, indicating the absence of 
individual compétition in the examination, must hâve been known to 
the department jury when it acted on the recommendations, and also 
to the superior jury when it made the awards. Moreover, Borden's 
Company made spécifie complaint in writing of this very matter to 
the superior jury, as it was authorized to do by the rules and régula- 
tions of the exposition ; but, notwithstanding the complaint, the origi- 
nal awards were adhered to. When we refer to the superior jury, 
we include the committee upon which the powers of that jury de- 
volved after its dissolution. In the scheme of the exposition, to which 
the Borden's Company consented when it entered its exhibits, the 
superior jury was the tribunal of last resort, in the absence of recog- 
nized grounds for interférence by a court of equity. Power to déter- 
mine awards finally and fuUy was given it. There were provisions 
for notice to the exhibitors and for a hearing of complaints. Notice 
was given, complaint made, and hearing had, and the décision was 
adverse to complainant. Courts of equity will grant relief in cases 
of fraud, accident, or mistake from the awards, reports, and acts of 
spécial tribunals, whether created by law or by the convention of 
the parties; but we can discover no such grounds hère. The final 
décision of the superior jury proceeded upon a full knowledge and 
considération of the essential facts. It was not the resuit of mis- 
apprehension of conditions. In their brief counsel charge fraud on 
the part of certain exposition officiais. The bill contains no aver- 
ments of fraud sufficiently direct and particular to invite an issue ; 
but it is proper to say that we think the évidence discloses no ground 
whatever for the imputation. The matters to which attention is di- 
rected are consistent with the utmost honesty and good faith, and that 
they occurred is not surprising, considering the complicated détails 
of procédure and the immense amount of labor connected with an 
exposition of that magnitude. 

It may be said, in conclusion, that the view prevailed with the 
superior jury that the compétition contemplated in the plan of the 
exposition was primarily with fixed standards, and not a compétition 
of each exhibit with its commercial competitor, though it does not 
clearly appear that this was the moving reason for the final resuit 

The decree is affirmed. 
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HOLMES V. BAKER & HAMILTON et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 24, 190&) 

No. 1,513. 

1. Pabtnebship— Dissolution— Continu ANCE for Patment of Debts. 

Where assets or debts of a partiiershlp remain after dissolution, the 
partnershlp Is consldered as subsisting as to Its credltors untll its prop- 
erty Is subjected to the satisfaction of their clalms. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnershlp, f§ 
624-644.] 

2. Bankruptcy— Pabtnebship— AcT of Bankruptcy— Duty of Rbtibing Pabt- 

Bankr. Act July 1, 1898, c. 541, § 5a, 30 Stat. 547 [U. S. Comp. St. 1901, 
, p. 3424], déclares that a partnershlp during the contlnuance of the firm 
business or after Its dissolution and before final settlement may be ad- 
judged a bankrupt, and section 5c provides that the bankruptcy court which 
has jurlsdiction of one of the partners may hâve jurisdictlon of ail of the 
partners and of the administration of the partnershlp and individual prop- 
erty. Held that, where a partnershlp was insolvent at the date of its dis- 
solution, and thereafter an exécution was levled on the flrm's property 
for a partnershlp debt, the duty devolved on the retiring partner to dis- 
charge such levy, as well as on any other members of the flrm, and a fail- 
ure so to do constituted an act of bankruptcj^, justifying an adjudication 
against the flrm, and also agalnst its members, Including such retiring 
partner. 

Appeal from the District Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

In a pétition of the creditors of the flrm of C. H. Holmes & Co., flled on 
August 18, 1906, praylng that the flrm and each member thereof be adjudged 
bankrupt, it was alleged that the said partnershlp and each of its members 
are and hâve been Insolvent slnce May 1, 1906, that the said flrm commltted 
an act of bankruptcy in permltting one of Its creditors to obtain a préférence 
through légal proceedings against the flrm, resulting, on July 12, 1906, in a 
judgment upon which exécution was issued and levy made on the stock of 
goods of the said flrm, which goods were advertised to be sold by the sherlfC 
on August 21, 1906, and that neither the flrm nor any of Its members hâve 
done aught to vacate or disçharge said préférence. The appellant, C. H. 
Holmes, who was one of the members of said partnershlp, auswered the péti- 
tion, alleglng that on March 27, 1906, for a good and valuable considération 
he had sold and transferred to hls copartner Park ail hls interest In the flrm 
and severed bis connection with the same and its business. On thèse plead- 
ings and the stipulation that at the time of its dissolution on March 27, 1906, 
the partnershlp was insolvent, the said partnershlp and each member there- 
of was adjudged bankrupt. 

O. C. Moore, D. W. Henley, and A. G. Kellam, for appellant. 
W. H. Winfree and B. C. Mosby, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
assigned as errer that the District Court adjudged the appellant a 
bankrupt. It is contended that the failure of the appellant to release 
and discharge the préférence of the exécution créditer was net an act 
of bankruptcy on his part, the debt not being his debt, nor the mer- 
chandise levied on his property, but that of a firm with which he had 
severed his connection months prior thereto, and it is argued that at 
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the time of the alleged act of bankruptcy the firm had long ceased to 
exist, and that no act can be committed by a nonexisting entity. The 
vice of this argument is that it assumes that an insolvent partnership 
at the time of its dissolution ceases to be an entity. The rule is well 
settled that, where assets or debts of a partnership remain after dissolu- 
tion, the partnership is considered as subsisting as to its creditors until 
its property is subjected to the satisfaction of their claims. In re 
Crockett et al., 2 Ben. 514, Fed. Cas. No. 3,402 ; In re Fo.ster, 3 Ben. 
386, Fed. Cas. No. 4,963; In re Noonan, 3 Biss. 491, Fed. Cas. No. 
10,292; In re Stowers et al., 1 Lowell, 528, Fed. Cas. No. 13,516; 
In re Hirsch et al. (D. C.) 97 Fed. 571. The bankruptcy act of July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], in récogni- 
tion of this rule, provides in section 5a that a partnership during the 
continuance of the partnership business or after its dissolution, and 
before the final settlement thereof, may be adjudged a bankrupt, and 
section 5c provides that the court of bankruptcy which has jurisdiction 
of one of the partners may hâve jurisdiction of ail the partners and of 
the administration of the partnership and individual property. See 
In re L. Stein & Co., 127 Fed. 547, 62 C. C A. 272. 

It is true that an individual member of a firm cannot be adjudged a 
bankrupt for an act of bankruptcy not committed by him or in which 
he did not participate (In re Meyer, 98 Fed. 976, 39 C. C. A. 368); 
but that is not the case hère presented. The act of bankruptcy in this 
case was committed by ail the members of the firm. It was an act of 
omission, the failure to discharge the levy of the exécution, a duty 
which rested as much upon the appellant as upon any member of the 
firm. Notwithstanding the dissolution of the copartnership, it remain- 
ed, as it was before, the appellant's duty to see that the property of 
the copartnership was devoted to the payment of the partnership debts, 
as to which he had not been released. 

The adjudication is afïirmed. 



NEW LIVBRPOOIi SALT CO. v. WELiLBORN, District Juflge, 

(Circuit Court of Appeals, Nlnth Circuit March 7, 1908.) 

No. 1,56a 

APPEAL and EBEOE— EiFEOT OF APPEAL— COBRBCTION OP .JUDiiMI^Nï- CLEttlCAIi 
E^BOBS. 

Where, a decree, enjolning défendant thereln f rom dlrerting water from 
a river so that It should flow on complainant's land, by clérical error 
falled to deseribe the land, the court, after the term and after an appeal 
had been taken, had power to correct the mistake, and, havIng,done so 
pursuant to a stipulation of the parties, had no power therèafter to 
vacate the corrected order. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 2, Appeal and Error, 
8 2201.] 

Pétition for Writ of Mandate. 

Page, McCutchen & Knight, for petitioner. 
John S. Chapman, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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PER CURIAM. The petitioner herein having filed its pétition for 
a writ of mandamus to the above-named respondent, directing 
him to entertain an application made in said Circuit Court in a cause 
wherein the petitioner herein is complainant and the California De- 
velopment Company is the défendant, for an order upon said défend- 
ant, its oificers and agents, to show cause why they should not be dealt 
with as for contempt of said court in disobeying its decree of injunction 
in said cause, and an order having been made by the court in response 
to said pétition that the respondent show cause why said pétition should 
not be granted, and the respondent having answered said pétition and 
appeared herein by his counsel John S. Chapman, the petitioner appear- 
ing by E. J. McCutchen, and it appearing from the said pétition and 
answer that on January 10, 1908, a decree was entered in the said Cir- 
cuit Court of the United States for the Southern District of California 
in the case of New Liverpool Sait Company, Complainant, v. California 
Development Company, Défendant, enjoining the défendant therein 
from diverting water from the Colorado river in any way so that the 
same should flow upon the lands of the complainant described in the bill 
of complaint, and that by clérical mistake in the entry of the decree 
so made the lands of the complainant were incorrectly described; 
that on February 8, 1908, said mistake was discovered by complainant's 
counsel, whereupon a stipulation was made and signed by counsel 
for the respective parties that a manifest clérical error had been made 
in such description of said lands in said decree, and that an order be 
made by said Circuit Court directing the clerk thereof to correct the 
said description by inserting and changing the necessary words to 
render the same correct and in accordance with the judgment of the 
court; that on February 10, 1908, an order was accordingly made by 
the court directing said clerk to correct the original decree and the 
record thereof in accordance with the stipulation, and said clerk did 
then and there make said correction by interUneation in the text of 
the said decree and the record thereof; that on said February 10, 
1908, the said complainant filed in said court and cause a pétition for 
a judgment for a contempt, setting forth that said injunction em- 
bodied and contained in said decree had been violât ed and disobeyed 
by the défendant and others, officers and agents of the défendant, and 
on said day an order was made by the court directing said défendant 
and its said agents and officers to appear before the said Circuit Court 
at a time therein named to show cause, if any they had, why they should 
not be punished for contempt for disobeying said injunction; that on 
February 19, 1908, while a motion made by the défendant for the inter- 
prétation of said final decree was pending and on hearing before said 
court, the judge thereof stated to counsel representing the respective 
parties that he entertained grave doubt as to the validity of the order 
made on February 10, 1908, for the correction of error in said final 
decree, for the reason that said order was made after the expiration 
of the term at which the decree was signed and after an appeal had 
been perfected by the défendant from said decree to this court; that 
thereaf ter the said court made an order reciting that it appeared to 
its satisfaction that its previous order for the correction of said de- 
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crée was void, and that the decree in so far as it related to injunct- 
ive relief was inoperative, because of the failure therein to describe 
the complainant's land, whereupon it was ordered that the amendment 
so previously made and ordered be vacated and set aside, and the 
amendment stricken from the decree, but the clerk was directed by 
the court not to physically strike out the amendments so interlined 
by the order of February 10, 1908 ; and it now appearing to this court 
that the error in the description of the lands so contained in the orig- 
inal decree was a manifest clérical error such as the said Circuit 
Court had the power and jurisdiction to correct, notwithstanding 
the expiration of the term and the perfection of the appeal to this 
court, and that it was properly corrected on stipulation of the parties 
by the interlineations made therein under the order of February 10, 
1908, and that said court had not the power subsequently to set aside 
or vacate its order making said corrections in accordance with the 
stipulation of the parties, it is therefore ordered that a writ of man- 
date issue from this court directing said Circuit Court to entertain 
said application so made for an order to show cause why the défend- 
ant and its officers and agents should not be dealt with for contempt of 
said court in disobeying the injunction of said decree in said court, and 
to proceed and hear the same. 



LEON RHEIMS CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) 

No. 129 (4,393). 

OuBTOMS DuTiBs— Classification— Teimmed Hats— "Weaeing Appabel in 
C5HIEF Valub of Silk." 

In applylng the provision in Tariff Act July 24, 1897, c. 11, § 1, Scliedule 
N, par. 432, 30 Stat 191 (U. S. Comp. St. 1901, p. 1675), for "bats • • • 
trimmed, » * * composed wbolly or in chief value of fur," the couj- 
posltlon of the bats should be determlned by référence to the whole but, 
includlng the trlmmlng ; so that "wbere bats, tbe bodles of wbich are fur, 
are so trimmed that the sllk trimmlng is the component of chlef value in 
tbe bats, tbey are dutlable under Scbedule h, par. 390, 30 Stat. 187 (U. S. 
Comp. St. 1901, p. 1670), as "wearlng apparel in chief value of silk." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from a décision of the Circuit Court, afïirming a décision 
of the Board of General Appraisers, G. A. 6,411 (T. D. 87,541), which 
sustained^ the action of the collector. 

For décision below, see 154 Fed. 969. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The merchandise consists of trimmed 
hats. The bodies are made of fur and the trimmings of silk. Silk 
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is the component material of chief value in the completed hat ; fur, in 
the body considered by itself. 

The hats were assessed for duty as "wearing apparel of which silk 
is the component material of chief value," under paragraph 390 of 
the tariff act (Act July 34, 1897, c. 11, § 1, Schedule L, 30 Stat. 187 
[U. S. Comp. St. 1901, p. 1670]). The importer claims that the hats 
should hâve been assessed under paragraph 433 of the act: 

"Hats * • • trimmed or untrimmed * * • composed whoUy or in 
chief value of fur of the rabbit, beaver, or other animais. * » • " 

The importer contends that only the body should be considered in 
determining that which is the most valuable material in the hat. But 
as the statute speaks specifically of trimmed hats — a completed ar- 
ticle — it is impossible to perceive any ground for the contention. The 
articles in question are trimmed hats not composed in chief value of 
fur, and are manifestly outside of paragraph 433. 

The claim of the importer that the Board of Appraisers in consider- 
ing other paragraphs of the act hâve not always ruled consistently 
with their décision in the présent case is not a matter in which we 
can be expected to express interest. It certainly has no bearing upon 
our décision hère. 

The décision of the Circuit Court is afïirmed. 



WOOD V. GENERAL ACCIDENT INS. CO. OP PHILADELPHIA. 

(Circuit Court of Appeals, Thlrd Circuit. May 1, 1908.) 

No. 43. 

INSUBANCB— Accident Polict— Constettotion— "Ridino ab Passkngee ib 
Regular Passengee Conveyance." 

Where a beneflclary in an accident pollcy was a United States rallway 
mail clerk, and was kiUed whlle riding in a mail car in the performance 
of hls dutles, he was not "actually riding as a passenger in or on any 
regular passenger conveyance provlded by a common carrier," wlthln an 
accident policy Insurlng the person named as beneficiary under certain 
clrcumstances against loss by accident whlle actually riding as a passen- 
ger in or on any regular passenger conveyance. 

[Ed. Note. — Accident Insurance — risks and causes of loss, see note to 
National Ace. Soc. of City of New York v. Dolph, 38 C. C. A. 3.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion of lower court, see 156 Fed. 983. 
Edmond Englert, for plaintiflf in error. 

Before MOODY, Circuit Justice, and DALLAS and GRAY, Circuit 

Judges. 

DALLAS, Circuit Judge, In the court below the plaintiff in error 
brought an action against the défendant in error on a policy of acci- 
dent insurance, which contained a clause as foUows : 

"In case a beneficiary other than the insured or his légal représentatives 
U specifically named in tbe schedule of warrantlea ladorsed on tblâ poUcr, 
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then and not otherwise thls policy shall also, In considération of the premium, 
insure the person named as beneflclary In the sald schedule as foUows: 
Agalnst any one of the foUowing losses, resulting within nlnety days from date 
of accident and caused solely and exclusively by Injuries covered by this 
policy and sustained by sald beneflclary while actually rlding as a passen- 
ger in or on any regular passenger conveyance provided by a common carrier, 
or (2) while rlding In a regular passenger elevator, or (3) in conséquence of 
the burning of a building In which said beneflclary shall be at the commence- 
ment of the flre, in the following sums: Payment for loss of llfe, $5,000." 

Ira H. Wood, "the person named as beneficiary," was a United 
States railway mail clerk. In pursuance of this employment he was 
in the mail car of a moving train, when an accident by derailment caus- 
ed his death, and the sole point now made is as to whether, upon 
thèse facts, and with référence to the provision above quoted, the Cir- 
cuit Court erred in holding that he was not "actually riding as a pas- 
senger in or on any regular passenger conveyance provided by a com- 
mon carrier." As thèse words are ordinary words, the meaning of 
which is plain, they should, of course, be understood and applied ac- 
cordingly ; and that a mail clerk at work in a mail car is not, in com- 
mon appréhension, "actually riding as a passenger in or on any regular 
passenger conveyance," cannot, we think, be reasonably questioned. 
This being so, neither the argument of counsel with relation to the 
locus contractus, nor their discussion of cases against carriers for Per- 
sonal injuries, need be considered. 

We are clearly of opinion that the court below put the proper con- 
struction (if construction it may be termed) upon the policy sued on, 
and therefore its judgment is affirmed. 



BALLANTINE et al. v. BALLANTINE et al. 

(Circuit Court of Appeals, Thlrd Circuit. February 18, 1908. On Rehearlng, 

March 26, 1908.) 

No. 52. 

Trusts — Légal Estâtes— Vestin g in Beneficiaet. 

A bequest to executors, in trust to pay the Income to a son untll such 
time as they thlnk proper to pay him the principal, is valid, and the son 
is not entitled to demand the principal Immedlately, or on reaching his 
majority. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Reynolds D. Brown and John G. Johnson, for appellants. 
John O. H. Pitney and R. V. Lindabury, for appellees. 

Before DALLAS, GRAY,'and BUFFINGTON, Circuit Judges. 

PER CURIAM. This case has been thoroughly presented by coun- 
sel and has received our careful considération. But nothing could 
profitably be added to the opinion of the learned judge below. We 
concur in his conclusion, and think he adequately sustained it. Ballan- 
tine V. Ballantine (C. C.) 153 Fed. 775. The contention that a bequest 
to executors, in trust to pay the income to a son until such time as 
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they think proper to pay him the principal, entitles the son to demand 
the principal immediately, or on reaching his majority, has been strong- 
ly urged, and is not wholly unsupported by judicial décision ; but there 
are décisions likewise to the contrary, and we are of opinion that, in 
the absence of binding authority, the position taken by the Circuit 
Court should be upheld. 
The decree is affirmed. 

On Rehearing. 

This cause came on to be further heard on the suggestion and agree- 
ment of counsel hereto annexed. On considération whereof, it is now 
hère ordered, adjudged, and decreed by this court that the decree of the 
said Circuit Court in this cause be and the same is hereby modified, so 
that the first paragraph thereof shall read as follows : 

"That the blll be and the same is hereby dlsmissed, wlthout préjudice to 
complainants' rights to hereafter clalm that the trust as to the last one-flfth 
of George A. Ballantlne's share will cease upon the death of testator'a wldow." 

And it is further ordered that the decree of the said Circuit Court 
for the District of New Jersey, as thus modified, be and the same is 
hereby affirmed. And it is further ordered that the appellants pay the 
costs in this court. 



DBIyAWARE SEAMr.ES S TUBE CO. et al. v. SHELBY STEEL TUBE C». 
(Œrcuit Court of Appeals, Third Circuit April 23, 190&) 

No. 5 

1. Patents— AssiGNMENT—StrrFioiENCY. 

A conveyance by a corporation of ail of Its property, includlng Its 
"good will, patents, trade-marks," etc., is effective as an assignment of a 
patent then owned by it, altbough not deseribed thereln, and It is imma- 
terial as against an alleged infringer that It was not ellgible for record 
under Rev. St. § 4898 (U. S. Conap. St. 1901, p. 3387). 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 38, Patents, § 276.] 

2. Same— INFBIKGEMENT— Changes in Fobm. 

Mère formai changes, where there Is substantlal Identity, are unavail- 
ing to escape infringement. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patents, } 371.] 
3- Same— Machine for Makinq Tubing. 

The Stiefel patent. No. 551,340, for meehanism for making tubes from 
metalllc Ingots, was not anticipated and discloses Invention, nor Is it 
strictly limited to the précise construction shown and deseribed ; also held 
infringed. 

Appeal from Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 151 Fed. 6i. 
Charles K. Offield, for appellants. 
Thomas W. Bakewell, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The spécification of error based upon 
the proposition that the complainant did not exhibit a sufficient title 
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to the patent sued on has not been maintained. The suggestion that 
"the test" of whether title passed by the assignment in question is 
"whether such paper could be recorded" under section 4898 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3387) has been attentively 
considered, but cannot be accepted. That section provides that "every 
patent * * * shall be assignable in law by an instrument in writ- 
ing," and it makes an assignment void for omission to record only "as 
against any subséquent purchaser or mortgagee," etc. In this instance 
we hâve a writing which, as was said by the learned judge below, is 
an assignment, in terms, "of ail the property of the company executing 
it, * * * specifically including also 'the good will, patents, trade- 
marks,' " etc. Of course, the word "patents" included every patent 
which was assignable by the assigner (Herring-Hall-Marvin Safe Co. 

V. Hall's Safe Co., 28 Sup. Ct. 351, 52 L. Ed. ) ; and, with respect 

to the parties to this cause, it is immaterial whether the instrument 
was or was not eligible for record. 

The patent involved is No. 551,340, dated December 10, 1895, is- 
sued to Ralph Charles Stiefel, for "mechanism for making tubes from 
metallic ingots." Of its validity independent examination of the 
record and careful considération of the arguments of counsel leave us 
in no doubt. We hâve arrived at the same conclusion as was reached 
by the Circuit Court, and deem it unnecessary to add anything to the 
reasoning of the learned judge in its support. Shelby Steel Tube 
Co. V. Delaware Seamless Tube Co. (C. C.) 151 Fed. 64. 

Upon the question of infringement, too, but little, if anything, re- 
mains to be said. The departure of the defendant's machine from the 
prier art, even as advanced by Mannesmann, is palpable, and there is 
convincing évidence that it was contrived with especial référence to 
Stiefel's invention, and with intent to élude, if possible, the terms of 
his patent. The two organisms are similar in structure and appear- 
ance, but they are not precisely identical, and the sufficiency of their 
variance to preclude conflict dépends upon the scope of the claims in 
suit, which are as follows : 

"(1) The combination of two parallel disks revolving in the same direction 
and overlapplng each other, one of said disks belng beveled at its outer 
edge which beveled surface is opposed to a portion of the plane surface of 
the other disk ; the outer diameter of this plane surface and the Inner dia- 
meter of the beveled surface opposed to it belng substantlally the same and 
the edges formed by both diameters Intersecting the same transverse plane 
through the pass between the disks ; the angles of the opposing surfaces 
converging to this plane which is at the narrowest part of the pass, with a 
conlcal mandrel lylng In the axis of the pass at Its exlt slde, substantlally as 
Bet forth. 

"(2) The combination of two parallel disks revolving In thé same direction, 
beveled at the edges of their adjacent faces and overlapplng each other so 
that the beveled portion of one disk lies opposite a flat portion of the other 
disk, the edges formed by the smaller diameters of the beveled portion of 
the disks intersecting the same transverse plane through the pass between 
the disks whereby the sides of the pass flrst converge to this plane and then 
diverge beyond It, with a piercing mandrel located between the diverglng sides 
of the pass and exactly in axial Une of the pass, substantlally as herelnbefore 
•et forth." 

It is true that the appellant "avoided a mère servile copy of the 
form" described in thèse claims. But, though he abstained from op 
160 F.— 59 
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posing the beveled portion of one disk to the flat surface of the oth- 
er, yet the practical success which he accomplished was due to the 
embodiment in his slightly altered arrangement of the very essence 
of the meritorious invention which Stiefel had disclosed, and this 
court has repeatedly held that mère formai changes where there is 
substantial identity are unavailing to escape infringement. Mitchell 
V. Ewart, 81 Fed. 390, 36 C. C. A. 443 ; Thompson v. Second Avenue 
Traction Co., 93 Fed. 824, 35 C. C. A. 620; Smeeth v. Perkins & 
Co., 125 Fed. 285, 60 C. C. A. 199. See, also, Ives v. Hamilton, 92 
U. S. 431, 23 h. Ed. 494; EHzabeth v. Pavement Co., 97 U. S. 137, 
24 L. Ed. 1000 ; Hoyt v. Home, 145 U. S. 302, 12 Sup. Ct. 922, 36 
L. Ed. 713. 

The contention that the file wrapper and contents in the matter 
of a certain abandoned application of Stiefel require that the patent 
in suit should be confined "to exact and spécifie mechanical construc- 
tion and détails" does not call for extended discussion. The applica- 
tion referred to presented claims both for an apparatus and for a pro- 
cess. The latter only were disallowed. The others were withdrawn, 
and are substantially contained in the patent now before the court. 

As the first and second spécifications do not "set out separately 
and particularly, each error asserted and intended to be urged," they 
need not be regarded. Rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii). 
The remaining spécifications are overruled for the reasons we hâve 
briefly indicated, and which are more fully set forth in the opinion of 
the court below. 

The decree is affirmed. 



PIBPER et al. t. BLECîTRO DENTAL MFG. C». 

(Circuit Cîourt of Appeals, Second Circuit. Aprll 14, 190S.) 

No. 198. 

Patents— Invention— Regttlatob foh Eîlectric Motobs. 

The Pleper patents, No. 704,099, for electrlc motor régulation, and No 
721,229, for a motor, are vold for lack of Invention; the only novel fea- 
ture in the comblnations shown belng the application to the small alter- 
natlng current fan motors of the exlsting art of the regulatlng shunt with 
varylng résistance .already lu use In direct current dental motors, which 
did not Involve Invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a decree dismissing the 
bill in an equity suit brought for infringement of two patents. One 
patent is No. 704,099, issued July 8, 1902 (application filed March 
24, 1899) to complainants for "electric motor régulation." The other 
is 721,229, issued February 24, 1903 (application filed September 20, 
1901), to complainants for a "motor." The opinion of the Circuit 
Court will be found in 156 Fed, 672. 

Charles Brown and F. F. Church (Church & Rich, of counsel), for 
appellants. 

Howson & Howson (Charles Howson, of counsel), for appellee. 

Before I*ACOMBE, COXE, and WARD, Œrcuit Judgei. 
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LfACOMBE, Circuit Judge. The spécifications of the earlier patent 
State that the invention — 

"relates to electrlc motors adapted for alternating currents and to certain Im- 
provements relatlng to and means for and method of controlUng them, where- 
by they may be started wlth the necessary torque, and when the armature la 
under full speed it can be Instantly stopped, and, If deslred, Its direction of 
movement reversed, without the U8e of clutches, braUes, or other mechanlcal 
holding devlces. The Invention, whlch Is designeid more i>artlcularly for small 
motors Intended for operatlng dental englnes or machines, where accurate 
speed régulation is the leading requlslte, relates to alternating carrent motors 
of the dlreet-current type having usual lamlnated fleld magnets and the wlnd- 
ings deslgned for a relatively high electro-motive force or relatively hlgh srff- 
inductlon, armature-colis designed for a relatively low electro-motive force or 
having a relatively low self-induction, commutator and commutator-brushes 
arranged at the neutral point, said fleld and armature windings being connect- 
ed in séries ; and the novel features of the invention relate to the control of such 
motors at any speed and with or without a load by a permanent shunt around 
the armature, and the accurate régulation of the motor is accomplished by the 
manipulation of a variable résistance interjKised in said shunt * * * The 
function of the résistance in shunt with the armature of a series-wound motor 
of the direct-current type, which is wound as stated for alternating currents, Is 
not only to maintaln the voltage at the armature-terminals constant, but permits 
an armature winding of relatively low self-induction or few turns, which is 
necessary in an alternating-current motor of this type to prevent excessive 
sparking." 

Eight claims are rehed upon. It will be suflScient to quote two of 
them. 

"1. The combination, in a motor for alternating currents, of fleld-wlndlngs, 
armature colis, commutator, and commutator-brushes arranged at the neutral 
point, ail connected in séries, as customary in constant-current motors, and a 
regulatlDg devlce for controlUng the speed of the motor conslsting of a vari- 
able résistance permanently in shunt across the armature. 

"2. The combination in a motor for alternating currents, of fleld-windings 
with relatively high self-induction an<î armature colis with relatively low self- 
induction, commutator and commutator-brushes arranged on the neutral point, 
ail connected in séries, as customary in continuous-current motors and a vari- 
able résistance In shunt wlth the armature." 

The judge who heard the cause at circuit held this patent yoid 
for lack of patentable novelty. We are led to the same conclusion, 
not by any transactions in the Patent Office, nor by construinç the 
language of the spécification so as to find in it some "concession," 
which the patentée did not intend to make, but because of the dis- 
closures of the prior art. The patent shows an alternating-current 
motor of the direct-current type, with field and armature wound so as 
to secure the différences in electro-motive force above indicated, 
with means for regulating speed, not mechanically, but by cutting in 
and out a séries of résistances arranged in shunt with the armature. 
This précise combination in its entirety was novel; but mère novelty 
is not invention, when the teachings of the art would naturally lead 
one skilled therein to produce such a combination whenever an im- 
provement of that sort was required. 

We hâve from the complainants no history of the development of 
their improvement, and the date assigned to it is that of tJie appli- 
cation — March, 1899. At that time there were in existence electric 
motors for dental purposes in ail respects, save as to détails of wind- 
ing, the same as the one in suit, operating by direct currents. Theré 
were also similar motors operated by alternating currents, and reg- 
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ulated as to speed by frictional attachments. There were also small 
motors for altérnàting currents, in which there was no régulation 
of speed, and which had the précise construction of laminated field 
and differing windings of field and armature that the patentées de- 
scribe. Thèse were used as fan motors. Quite possibly the patent- 
ées had never heard of them. It would seem from his prima facie 
testimony that complainant's expert did net know of them till the 
trial of this suit; but they are none the less a part of the prior art, 
to be referred to in testing the validity of the patent. 

The direct current dental motors gave entire satisfaction and were 
capable of accurate and complète control in the manner indicated. 
It was not until the alternating current came into extensive use that 
there was demand for any other motor. When that time came it 
was necessary only to apply to the small fan motors the regulating 
shunt with varying résistances which was already in successful use in 
direct-current dental motors, without changing or modifying either 
élément of the combination. Did this constitute invention? Would 
the means employed for regulating the alternating motors, so that 
their speed would be controlled when operating with or without load 
be obvious to one skilled in the art? That is a question which can 
be answered more satisfactorily by those so skilled than by one who 
is not. When we turn to the record, however, we find a différence 
of opinion. Defendant's expert insists that it was obvious. Com- 
plaints' expert that it was not. Both of them are gentlemen of em- 
inence in their profession. Manifestly one of them only correctly an- 
swers the question, and the only thing possible for a court, itself 
without spécial technical knowledge of the subject, is to make a care- 
ful study of the testimony of both, and accept as controlling that 
which commends itself as the more persuasive. Upon such study of 
the testimony of both witnesses, we are of the opinion that the defend- 
ant's expert gives the correct answer. It is unnecessary to review 
in détail such testimony, which is extremely vpluminous ; but we may 
indicate a few circumstances which lead us to this conclusion. 

Complainant's expert haS muèh to say of the wide différences be- 
tween direct and alternating currents; the management of the first 
being a relatively simple matter, while the actions which take place 
m motors of this type operated by alternating currents are exceed- 
ingly complex, so that one cannot say in advance just what will hap- 
pen when using alternating currents, and certain results, which inevi- 
tably follow when using direct currents, do not foUow when using 
alternating currents. It would seem, however, that this very uncer- 
tainty as to what would happen would be more likely to induce a 
îkilled person, who had before him the problem of regulating one of 
thèse small fan motors so as to make it available for dental purposes, 
to try the résistance shunt, which already worked well with direct cur- 
rent dental motors. If there is so much uncertainty as to what will 
happen when alternating currents are applied to direct-current devices, 
the less chance there is that the "teachings of the art" would turn the 
skilled person away from what to an unskilled person would seem 
to be an obvious experimcnt. 

It is argued that there was a long-existing prior demand for 
«Iternating-current dental motors, speed-controUed as the Pieper mo- 



o'bourke hngineering const. co. V. m'mullen. 933 

tors are. Satisfactory évidence of this would go far towards indicat- 
ing patentable invention ; but the évidence produced is not satisfactory. 
Several circulars and advertisements of dental supply houses w^ere put 
in évidence. They contained statements to the efïect that such a motor 
could not be produced, though efforts were being made to devise one. 
But the documents are compétent only to show that such statements 
were made, not that the statements were true. For aught that appears 
they may hâve been made by dealers who had other types of dental mo- 
tors which they wished to sell. There is no proof as to what efforts 
were being made by skilled electricians to solve the problem. The time 
was so short after the introduction of the direct current dental motor 
that it would seem the alternating-current motor of the patent was 
produced as a development due to the graduai extension of the use 
of commercial alternating currents. The record does not make out 
a case "where the need has been long apparent and various persons 
had vainly sought to accomplish the desired resuit." Electric Rail- 
way Co. v. Jamaica Co. (C. C.) 61 Fed. 655. 

The later Pieper patent, 731,889, differs from the earlier one only 
in the substitution of an inductive résistance for an ohmic résistance. 
The évidence shows that thèse two varieties of résistance were old 
and well-known équivalents of each other. The change from one to 
the other did not involve invention. 

The decree of the Circuit Court is affirmed, with costs. 



O'ROURKE ENGINEERING OONST. CO. v. McMULL.BN et al. 

(Circuit Court of Appeals, Second Circuit. January 22, 1908. On Reliearlng, 

Aprll 14, 1908.) 

No. 97. 

1. Patents— Invention— Evidence of Invention. 

When the court has to deal wlth a device whleh has achîeved an undls- 
puted success, and accomplishes a resuit never attalned before, which 
Is new, useful and In large demand, It is generally safe to conclude that 
the man who made it Is an inventor. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 38, Patents, § 39.] 

2. Same— Infeingement— Aie Lock foe Caissons. 

The Moran patent, No. 500,149, for an air lock for caissons In which 
work is carried on under an air pressure greater than that of the at- 
mosphère, by meaus of which a bucket can be lowered Into and hoisted 
from the working chamber by a continuons movement, whereas previously 
two hoists and hvo sets of tackle had been necessary, discloses inven- 
tion, and covers a device of great merit and utility. Claim 2, in specify- 
Ing a valve "closing against" the fall rope, does not Include by impli- 
cation as a necessary part a stuffing box or packing on the valve or a 
stufflng box on the rope. As so eonstrued, claim 2 Iwld infringed. Claim 
3 held vold for lack of invention, and, if conceded, validlty not infringed. 

8, Same— Suit foe Infeingement— Pleading. 

That a bill for infrlngement of a patent alleged infringement in a cer- 
tain district only, omittlng the usual words "and elsewhere," will not pre- 
vent the considération of évidence of infringement outside of such dis- 
trict, where the answer denied infringement in such district or «la»- 
wber«, and the pleadingB were treated as presenting sucb isaue. 
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4. Same— Invention— AïK Locks for Caissons. 

The Barr patent, No. 514,843, for an air lock for caissons, held vold for 
laek of invention as to clalms 1, 3, 4, 6, and 8. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 150 Fed. 338. 

W. D. Edmonds, for appellant. 

Gifford & Bull (I. Edgar Bull, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This action is brought for infringement of 
letters patent, No. 500,149, to D. E. Moran, and No. 514,843 to Wil- 
liam C. Barr, duly assigned to complainant. 

The subject of the controversy is an air lock in combination with a 
caisson used in construction work at levels beneath the water line, such 
combination having been long in use. The caisson sinks as excavation 
continues, the water being kept out by compressée air constantly pump- 
ed into the caisson. If the empty bucket were carried directly into 
the caisson or the full bucket out of it, the compressed air would rapid- 
ly escape, and for this reason an intermediate lock or chamber between 
the caisson and the open air has always been used. Devices whereby 
pressure in the working chamber could be eut off from the lock, such 
as a door between the two were familiar. If the bucket were coming 
from the outer air the door betvi^een the lock and the working cham- 
ber was closed, the air in the lock was equalized with the atmosphère, 
the bucket was then introduced in the lock, the air in the lock equalized 
with that in the caisson, the door between them opened, and the bucket 
lowered into the working chamber and vice versa when the loaded 
bucket was coming out. This always involved two separate hoists, 
one from the caisson into the lock and another from the lock into the 
open air and vice versa. Moran's was the first lock which permitted 
the continuons and uninterrupted hoist from the caisson into the upper 
air and descent from the upper air into the caisson. He accomplished 
it by passing the hoisting fall through a hole in the center of a two- 
pàrt gâte or valve separating the air lock from the outer air with a 
device to prevent the undue escape of the compressed air. It was an 
undoubted improvement, and as such has been generally adopted. 

The two claims relied upon are : 

"2. The combination In an air lock of a two-part valve with a rope opening 
at the center with a seat on the Inner slde of the air lock and a rope at the 
center agalnst whlch the valve closes substantlally as speclfled. 

"3. The combination in an air lock of a tvro-part valve opening In the air 
lock closlng against a seat In the Inner side of the air lock and a central 
opening in the valve and stufflng boxes to close the same, substantlally as 
specifled." 

Thèse claims are not very clear, but we read them thus : 2. (a) Two- 
part valve; (b) Opening for rope at center of valve; (c) valve seat 
on inner side of air lock ; (d) rope against which valve closes either by 
means of a stuffing box or packing on the valve or by means of a stufï- 
ing box on the rope. 3. (a) Two-part valve; (b) opening for rope at 
center 6i valve; (c) valve seat on inner side of air lock; (d) stuffing 
'oox on rope. In other words claim 2 is larger and covers àll the mean» 
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mentioned in the spécifications of making the central opening air-tight, 
whereas claim 3 covers only the stuffing box, T, which is carried on 
the rope. 

Claims 1, 3, 4, 6, and 8 of the Barr patent are sued upon. They cover 
the mechanism that moves the two-part valve doors horizontally, and 
the first claim may be quoted as illustrative of the mechanism : 

"1. An air lock for caissons comprlslng upper and lower gâtes, pistons con- 
nected to sald gâtes aud operating in cylinders and connections between said 
cylinders and the alr-conflning cyllnder of the caisson wherpby sald pistons 
and gâtes are operated by the air pressure In the caisson, substantlally as 
set forth." 

The défendants Richard Deeves & Son had the contract to build an 
extension to the Manhattan Life Building on Broadway in the city of 
New York, and they employed the défendant McMuUen to do the 
foundation work. McMullen used two caissons with air locks carry- 
ing stuffing boxes on the hoisting fall which concededly infringed the 
patent sued upon, if valid, but the judge of the Circuit Cotirtfound 
that those two locks were licensed under both patents, and had not 
been reconstructed as distinguished from being repaired (Shickle v. 
St. Louis Car Company, 77 Fed. 739, 23 C. C. A. 433 ; Goodyear Com- 
pany V. Jackson, 112 Fed. 146, 50 C. C. A. 159, 55 L. R. A. 692) in 
which conclusions we agrée with him, so that they are out of the case. 
McMullen used two other unlicensed locks, described as the 1901 
locks, which were like those in the patents sued upon, except that no 
stuffing box was carried on the hoisting rope, and no flexible packing 
was used, metallic bushing in the center opening of the two-part valve 
being substituted for it. The défendant claims that thèse lodîs having 
never been used in New York City were not covered by the bill, which 
alleged infringement in New York City only, but, without passing on 
this question at ail, we proceed to inquire whether the claims of the 
patent sued upon are valid. 

Although we hâve read the claims 2 and 3 of the Moran patent 
somewhat differently from the judge of the Circuit Court, we hâve ar- 
rived at the same conclusions. If the combination of the rope and a 
stuffing box carried on the rope with the two-part valves which we 
think covered by claim 3 is patentable, the answer to the complainant's 
claim is that the défendants did not use this combination on thèse 1901 
air locks. 

Taking up claim 2 we agrée with the judge of the Circuit Court 
that the combination with the two-part valve of flexible packing or of 
a stuffing box fixed to the two-part valve at the central opening involved 
no invention. Every élément was old. Two-part valves or gâtes op>en- 
ing upward or downward or horizontally were old; the running of 
hoisting falls through the center of such gâtes or valves was old ; 
the location of such gâtes or valves under pressure against the inside 
so that the pressure would tend to make them tight was old ; packing 
or stuffing boxes to prevent the escape of steam of heated gases was 
old. So in the case of the Barr patent, the horizontal gâtes of the 
lock were moved by compressed air moving pistons connected with the 
gâtes in one direction or the other according as the air was admitted 
into one end or the other of the cylinders in the usual familiar way. 
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The spécifications show that Moran contemplated some sort of pack- 
ing- to make a close joint. McMullen apparently was the first person 
to discover that the necessary air-tightness could be accomplished by 
using merely metallic bushing. However, we do not think that the 
use of either a stuffing box or of flexible packing or of metallic bush- 
ing in combination with and fixed in a two-part valve to make the cen- 
tral opening air-tight involved invention. Although Moran and Barr 
accomplished novel and excellent results, they did so by the applica- 
tion of old means to analogous uses. The decree is affirmed, with costs. 

On Rehearing. 

On January 22, 1908, we filed a décision affirming the decree of the 
Circuit Court for the Southern District of New York dismissing the 
bill founded upon letters patent No. 500,149 to Daniel E. Moran and 
letters patent No. 514,843 to William C. Barr. On February 3, 1908, 
the complainant — appellant — filed a pétition for a reargument upon 
two points, viz. : 

"(1) That elalm 2 of Moran's patent Is entltled to cover closure of a naked 
valve against the naked rope wlthout the intervening 'stufHng box or packing 
on the valve' or 'stuffing hox on the rope' which thls court bas read into It 
(see court's analysis of claim 2). 

"(2) That sald naked closure Involves Invention." 

On February llth we granted the pétition for a rehearing confining 
it strictly to the two propositions as stated, supra. In our former déci- 
sion we said: 

"The subject of the eontroversy Is an air lock In combination with a caisson 
used in construction work at levels beneath the water Une, such combination 
having been long in use. The caisson slnks as excavation continues, the water 
being kept out by compressed air constantly pumped Into the caisson. If the 
empty bucket were carrled dlrectly into the caisson or the full bucket out ot 
it, the compressed air would rapldly escape and for thls reason an inter- 
medlate lock or ehamber between the caisson and the open air has always 
been used. Devices whereby pressure lu the working ehamber could be eut oiï 
from the lock, such as a door between the two were familiar. If the bucket 
were comlng from the outer air the door between the lock and the working 
ehamber was closed, the air In the lock was equalized with the atmosphère, 
the bucket was then Introduced In the lock, the air in the lock equalized with 
that in the caisson, the door between them opened and the bucket lowered in- 
to the working ehamber and vice versa when the loaded bucket was coming 
out. This always involved two separate hoists, one from the caisson into 
the lock and another from the lock into the open air and vice versa. Moran'a 
was the first lock which permltted the coutinuous and uninterrupted hoist 
from the caisson into the upper air and descent from the upper air into the 
caisson. He accomplished It by passing the holsting fall through a hole in 
the eenter of a two-part gâte or valve separating the air lock from the outer 
air with a device to prevent the undue escape of the compressed air. It was 
an undoubted improvement and as such has been generally adopted." 

Claim 2 is as follows: 

"The combination In an air lock of a two-part valve with a rope opening 
at the ceuter with a seat on the inner slde of the air lock and the rope at the 
center against which the valve closes substantially as specifled." 

We construed the claim as containing the foUowing éléments : (a) 
Two-part valve; (b) opening for rope or center of valve; (c) valve 
seat on inner aide of air lock; (d) rope against which valve closed ci- 
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ther by means of a stuffing box or packing on the valve or by means 
of a stuffing box on the rope. It will be observed that the words "ei- 
ther by means of a stuffing box or packing on the valve or by means 
of a stuffing box on the rope" are not in the claim. 

COXE, Circuit Judge. The patent to Moran is for an improvement 
in air locks for use in work carried on under air pressure greater than 
that of the atmosphère, known as the pneumatic method. The inven- 
tion "consists in the combination in an air look of a valve adapted to 
close around and open from a rope at or near the center of the valve 
while the rope is bearing a load."' The spécification states that prior to 
the invention it was customary in the construction of underground or 
underwater works to connect the working chamber with the outer air 
by a tube or shaft through which access is had to and from the work- 
ing chamber. For this purpose the air lock was provided with pipes 
and valves to equalize the pressure in the air chamber with that in the 
working chamber or with the outer air. In passing material from the 
working chamber to the outer air it was necessary, when using the old 
devices, to close the outer door, open the inner door, move the material 
into the lock and rest it there. The inner door was then closed, the 
pressure equalized with the outer air and the material hoisted out of 
the way. This method, when tackle was used, required one tacklç to 
bring the material into the air lock and another to move it from there 
to the outer air. The purpose of the invention is to do ail this in one 
continuons journey without spécial appHances, change of tackle or in- 
termediate handling. 

No one can read this patent without being impressed with the fact 
that the inventer is an accomplished engineer thoroughly conversant 
with the art and impressed with the importance of the difficulties which 
confronted him. It was no ordinary problem which he undertook to 
solve. He had to deal with the tremendous force of compressed air 
in its relation to a continuous passage of the bucket through the lock. 
The old air locks, hoisting falls and single gâtes were useless hère. 
Nothing which had been produced before could be utilized to subdue 
and hold in check the persistent pressure of the air while the journey 
through the lock was taking place. The lock of the patent in its most 
minute détails was constructed to meet and overcome this difficulty and 
to; treat the problem as one of ordinary mechanics does injustice to 
the inventor. 

Previous to Moran's invention no one had ever taken material 

through the lock by a continuous hoist. The défendants' expert says: 

"No instance has come to my knowledge where material was hoisted straight 
through prior to the date of the Moran patent." 

The idea of doing this was a bold and brilliant one and was at first 
deemed chimerical and impossible by hydraulic engineering. When, 
however, it became an accomplished fact, it made a decided sensation 
among contractors, engineers and builders, and was hailed as "a flash 
of genius." The Moran locks were at once adopted and are now in 
gênerai use. 

To assert that Moran's invention is anticipated by freight elevators 
which passed through several stories of a building, the openifigf on 



938 160 FEDERAL REPORTEE. 

each floor being closed by two-part doors, is tantamount to asserting 
that he who solves the problem of aerial navigation will be entitled to 
no crédit because similar vehicles with the same motive power hâve 
traveled successfully over the land and through the water. 

The Kennedy and Scott patent for a blast fumace top seems prin- 
(Cipally to be relied on, but we are of the opinion that it belongs to a 
différent art, and we fail to see how it imparted any useful information 
which was net known to ail familiar with the old air locks. 

Bearing in mind that Moran's invention relates solely to an air lock 
so construtted that material can be hoisted "straight through" it, and 
confining it to this feature alone, it may be said truly that there was 
no prior art. No one had ever donc this before, although the necessity 
for such action was generally recognized. Moran's idea was new and 
brilliant, and he carried it out by constructing a new air lock bringing 
together éléments, several of which were old, but which were never 
combined before. In other words, the combination was new and pro- 
duced a new and highly useful resuit. To do this, we think, involved 
invention. 

The principal question in such cases is : Has the patentée added any- 
thing of value to the sum of human knowledge, has he made the world's 
work easier, cheaper and safer, would the return to the prior art be a 
retrogression ? When the court has answered this question, or thèse 
questions, in the, affirmative, the effort should be to give the inventor 
the just reward of the contribution he has made. The effort should in- 
crease in proportion as the contribution is valuable. Where the court 
has to deal with a device which has achieved undisputed success and ac- 
complishes a resuit never attained before, which is new, useful and in 
large demand, it is generally safe to conclude that the man who made 
it is an inventor. The court may resort to strict and, it may even be, to 
harsh construction when the patentée has donc nothing more than make 
a trivial improvement upon a well known structure which produces no 
new resuit; but it should be correspondingly libéral when convinced 
that the patentee's improvement is so radical as to put the old methods 
out of action. The courts hâve frequently held that one who takes an 
old machine and by a few, even inconsequential, changes compels it to 
perform a new function and do important work which no one before 
ever dreamed it capable of performing, is entitled to rank as an in- 
ventor. 

In Hobbs v. Beach, 180 U. S. 383, 393, 21 Sup. Ct. 409, 413, 45 L. 
Ed. 586, the court says : 

"It appears from the testlmony that several of thèse addresslng machines, 
of which that of Dennis and York is a tj'pe, and which are now elaimed 
to hâve inspired the Beach patent, had been upon the market for many years 
and yet It never seemed to bave oceurred to any one engaged in the man- 
ufacture of paper boxes that they could be made avallable for the purpose 
of attaching strips to the corners of such boxes. This very fact Is évidence 
that the man who diseovered the possibillty of their adaption to this new 
use was gifted with the prescience of an inventor. Whlle none of the élé- 
ments of the Beach patent — taken separately or perhaps even la a some- 
what slmllar combination — was new, their adaption to this new use and the 
mlnor changes required for that purpose resulted In the establishment of 
prçctlcally a new industry, and waa a deelded step in adyanc» of any that 
had théretofore been made." 
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This language is descriptive of the old hoists, elevators and hatch- 
ways prior to Moran and may be applied to his achievement with even 
greater emphasis because Beach Iiad no such force as compressed air 
with which to contend. 

In Magowan v. N. Y. Belting Company, 141 U. S. 332, 13 Sup. Ct. 
71, 35 L. Ed. 781, invention w^as found in placing a rubber back upon 
the packing for stuffing boxes. 

In the Barbed Wire Case, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 
154, the court decided that the substitution of a wire barb for one eut 
f rom an iron plate involved invention. 

In Potts & Co. V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 
275, the court held that one who improves an old device so that it is 
adapted to a différent industry, "may draw to himself the quality of 
an inventor." 

In Loom Co. v. Higgins, 105 U. S. 580, 591, 36 L. Ed. 1177, the 
court says : 

"It may be laid clown as a gênerai rule, though perhaps not an Invariable one, 
that If a new comblnatlon and arrangement of known éléments produce a new 
and bénéficiai resuit, never attalned before, It is évidence of Invention. It 
certainly was a new and useful resuit to mal^e a loom produce 60 yards a day 
when it never before had produced more than 40." 

The keynote of ail the décisions is the extent of the benefit conferred 
upon mankind. Where the court has determined that this benefit is 
valuable and extensive it will, we think, be difficult to find a well con- 
sidered case where the patent has been overthrown on the ground of 
nonpatentability. The so-called 1901 locks, which are alone in con- 
troversy, did not hâve packing or a stuffing box on the rope. Arthur 
McMullen, one of the défendants, testified that "instead of a stuffing 
box there had been a bushing put in for the rope to go through. It 
was an ordinary bushing, it may hâve been brass and it may hâve been 
Steel. Its function was to keep the rope from wearing into the doors. 
Practically the same purpose was subserved by the bushing as by the 
stuffing box." 

Upon refiection we are convinced that we improperly limited the sec- 
ond claim by reading into it the words "either by means of a stuffing 
box or packing on the valve or by means of a stuffing box on the rope." 
The claim itself is entirely free from such limitation. In fact, its lan- 
guage négatives such a construction for it describes the rope in the 
opening at the center of the two-part valve against which rope the valve 
closes. The argument of the défendants seems to be that the claim, 
although no language therein supports such a contention, must be 
limited to some kind of packing. The reasoning is as follows — ^the 
claim says that the valve closes against the rope ; it cannot close with- 
out packing ; theref ore the présence of packing must be inf erred. To 
the mind of the writer it seems that the direct converse of this proposi- 
tion is true, i. e., that the valve cannot close against the rope if pack- 
ing intervenes. Significance must be given to the fact that "a stuffing 
box to close the central opening" is an élément of the third claim, and 
if we read "a stuffing box" into the second claim the two claims are 
substantially alike. Such a construction should be avoided unless im- 
peratively necessary. Bresnahan v. Tripp Giant-Co., 103 Ped. 899, 43" 
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C. C. A. 48; Thomson-Houston Co. v. Nassau Electric Co. (C. C.) 
110 Fed. 647. 

It is conclusively demonstrated that when the valve is made to dose 
tightly against the rope no packing is necessary. Why should the in- 
ventor, who has unquestionably covered such a construction in the sec- 
ond daim, be deprived of the fruits of his invention when practiced in 
its simplest and most convenient manner? That the inventor con- 
templated the use of the unpacked opening is deducible from the lan- 
guage of the daim, if it does not cover such a combination it is a mean- 
ingless excrescence. There is nothing in the description or drawings 
to indicate that the inventor did not intend to claim such a combina- 
tion, indeed, the contrary is true. 

There can be no dispute that figure 2 of the drawings shows the rope 
bearing directly on the métal sides of the valve hole without stuffing 
box; or packing of any kind. Apparently figures 9 and 10 show the 
same thing and figures 11 and IS show a hole through the valve with- 
out packing of any kind. Figure 13 shows a single pièce upper valve 
with a slot eut from the periphery to the hole in the center to permit 
the introduction of the rope into the hole which, as stated, has no pack- 
ing around it. We are unable to see how this valve could be operated 
in connection with a stuffing box on the rope. Any doubt as to this 
drawing showing a naked rope passing through a naked hole is solved 
by the language of the spécification which says: 

"The slot Is provided with a sllde to close the slot, sd as to leave passage 
only for thé rope or cable." 

Again the patentée, speaking of ,the two-part valve, says : 

"The opening N is made to couform to the rope or cable which Is to pass 
through it. About the hole N I may arrange a stuffing box," etc. 

In dèscribing the opération of the lock he says : 

"The bucket Is lowered into the air lock and the upper valve, K, K', closed, 
so as to «nelrele the rope or cable and make a close joint at the meeting edges." 

Without quoting further from the spécification we think it may fairly 
be construed to mean that the inventor contemplated a closing of the 
valve .against the rope, this was his preferred construction and he 
hoped that it would at ail times prove sufficient. But it might not; 
wear and tear, or other causes, might prevent the valve from closing 
on the rope with sufficient tightness, and so he provided a remedy 
which the operator may use, viz., the stuffing box and packing. "May" 
does not mean "must." 

The défendants' expert, Mr. Waterman, is apparently in accord with 
this construction, for he says, after dèscribing the Moran patent : 

"The speeiflcatlon also says that lips or flanges are made on the edges to give 
a more perfect joint as regards holding the air pressure, and also that a stuffing 
box in two halves may be employed, or flexible packing arranged in some other 
way, so as to make a close joint with the cable, such construction, however, 
not being described as compulsory (spécification, page 2, lines 112 et seq.)." 

Counsel for the défendant say: 

"There Is not a Word in the spécifications Indicatlng that packing is absent 
1» tbe locks «C Flg, 2, or Fig. 9, or Fig. 10, or Flg. 11, or Flg. IZ" 
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We think, as we hâve just seen, that there is very much to indicate 
the absence of packing. But, assuming the statement to be correct, the 
contrary is also true, there is not a word indicating that packing is 
présent. We hâve, then, a universally recognized improvement in a 
différent and dangerous art, we hâve a claim which concededly makes 
no référence to packing of any kind and we hâve a description and 
drawings which, let us assume, leave the présence or absence of pack- 
ing in doubt. Why should the doubt be resolved against the inventor, 
why should the court be astute to destroy the claim by construction 
when it can be sustained by giving to its words their plain and logical 
meaning ? 

Counsel contends further that the joint at the rope opening of the 
second daim must be air-tight, not relatively or sufficiently air-tjght, 
but absolutely air-tight. This contention is based upon the language 
of the claim — "the rope at the center against which the valve closes." 
It is said if the valve closes against the rope an air-tight joint must 
resuit and such a joint can pnly be produced by packing. This, we 
think, is a nonsequitur, neither justified by the language used nor sup- 
ported by the description. To one unskilled in the technicalities of 
the art it seems manifest that a stuffing box or packing could not be 
used where the valve closes against the rope. In describing the lower 
valve Moran says : 

"On the upper surface of the valve, W, between It and the seat, V, I may 
arrange a gasket of rubber or other material." 

This language clearly indicates that this valve may close against its 
iron seat or may hâve rubber interposed to make it more air-tight. No 
packing is suggested for the upper valve, and, indeed, it could not be 
used in the construction shown in figure 9, for the sliding doors would 
rub it off. "The upper valve fits against a continuons circular valve- 
seat, B." If, then, naked iron contacting with naked iron around the 
entire inner surface of the lock can make a sufficiently air-tight joint, 
why should it hâve been thought incredible that steel and iron contact- 
ing in the comparatively negligible rope opening should make an 
operative joint? The construction contended for, if consistently car- 
ried out, would require us to read packing into the daim on everv part 
against which the valve closes. This, as we bave seen, is, as to the up- 
per seat at least, impossible. 

Moran must hâve known that absolute air-tightness was not attain- 
able in such a large and rough structure as his air lock and that a small 
escape of air did not destroy its efficiency He knew or, at least, he 
may bave known, that the slight leakage between the wall of the center 
opening and a tightly fitting steel cable would be negligible. He ar- 
ranged his lock, even to the most minute détails, with ail this in mind. 
He evidently intended to provide for ail contingencies, including a 
rope opening initially too large and also one madé too large by the wear 
on the rope and valve. He therefore provided a stufifîng box and pack- 
ing for use whenever excessive leakage made their use necessary. 

As the counsel for the défendants says in his original brief : 

"Any intelligent mechanic woulfl know enough to use packing to make an 
*lr-tight Joint between two métal surfaces, If tbe joint were not tlght enoiisb 
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without It. • • * It does not appear that any one who ever built an air 
lock was so déficient in common sensé as to • • * omit packing wliere pack- 
Ing was désirable." 

And he might hâve added, with equal truth, "or to put packing in 
where it was undesirable." Because Moran endeavored to provide 
against emergencies he should not be deprived of the fruits of his in- 
vention when practiced in its most simple and obvions form. The 
novel feature is not the rope, or the rope opening, or the two-part 
valve, or the valve seat; but it is the coml^ination of ail of thèse élé- 
ments which produced a new air lock doing what no other air lock ever 
accomplished before. 

That the 1901 locks infringe the second claim if unrestricted by the 
limitations placed upon it in our former décision, is too obvions to re- 
quife discussion. 

The contention that thèse locks cannot be considered because in- 
fringement as to them is notpleaded is properly disposed of by the 
judge of the Circuit Court, and we agrée with him in what he says re- 
garding it. The argument rests upon the omission to aver in the bill 
that infringement occurred "at New York City in the Southern dis- 
trict of New York and elsewhere" — the words "and elsewhere" being 
omitted. But the défendants denied that they had infringed "at New 
York City or elsewhere," and the case was tried in ail respects as if 
the question were properly presented by the pleadings. It would be a 
hardship to ail concerned to subject them to the expense and annoy- 
ance of a new action when the addition of the two words "and else- 
where," will make the bill criticism proof. 

We do not understand that the défendants Deeves are in any way 
connected with the 1901 locks. 

The decree is reversed without costs in this court to the complainant 
but with costs in this court to the défendants Deeves on both patents 
and with costs to the défendant McMullen on the Barr patent alone. 
The cause is remanded to the Circuit Court with instructions to enter 
the usual decree, based upon the second claim of the Moran patent, 
against the défendant McMullen without costs and to dismiss the bill, 
with costs as to ail the other défendants. 
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tJNITED STATES FASTENBR CO. v. CS^SAR et al. 

(Circuit Court of Appeals, Second Circuit March 13, 1908.) 

No. 174. 

Patents— Inpringembnt—Sepaeable Btjtton. 

The Pringle patent, No. 720,616, for the stud member of a separable 
button or fastener, construed, &nà held not Infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 154 Fed. 671. 

Appeal from a decree of the Circuit Court in favor of the com- 
plainant in a suit charging the infringement of a patent. 

Stephen J. Cox (William R. Baird, of counsel), for appellants. 
John P. Bartlett and Thomas W. Bakev/ell, for appellee. 

Before LACOMBE, COXE, and NOYIXS, Circuit Judges. 

NOYES, Circuit Judge. The patent in suit, for an improvement in 
studs, is No. 720,616, and was granted February 17, 1903, to the com- 
plainant as assignée of Eugène Pringle. 

The patentée thus states the nature and object of his invention: 

"My invention relates to studs for separable buttons or fasteners — such, 
for instance, as are employed on gloves and other articles of apparel ; and it 
consists of structural improvements in the stud member of such fasteners. 

"The object of my invention is to provide means whereby a stud member of 
a stud-and-socket fastener adapted to engagement with a complemental soeket 
may be secured in place upon the fabric, leàther, or what not by mearis of an 
eyelet, of whlch the barrel passes thrbugh the fabric, enters the stud, and Is 
upset or clinched withln the stud Itself to form a fastçnlng-flange on the bar- 
rel by means of a turning-plece or deflector contained withln the body of the 
stud, whlch deflector by contact wlth the eyelet-barrel détermines the direction 
and degree of Its deflection as the eyelet and stud on opposite sides of the 
fabric are forced together by means of a suitable tool or press." 

The claims of the patent — ail of which it is contended that the de- 
fendants inf ringe — foUow : 

"1. In a member of a stud-and-socket fastener, a stud, comprislng a 
head, an engaglng groove below the head, and a flange below the groove, an 
eyelet- turnlng pièce withln the stud, and an eyelet to attach the stud to ma- 
terial, having its tubular portion passed through the material and upset 
against the eyelet-turning pièce. 

"2. In a member of a stud-and-socket fastener, the eombinatlon of a hollow 
grooved stud seated on one slde of material, a fastenlng-eyelet therefor, seated 
on the opposite slde of the material' and having its stem projected through 
the material into the stud, and a binding pièce, secured to the stud and hav- 
ing a central tubular portion entering the stud and surrounding the stem of 
the eyelet. 

"3. In a member of a stud-and-socket fastener, the eombinatlon of a hollow 
stud, having a head, a base, a groove between the head and base, the stud and 
base slltted radially, an eyelet-turning pièce withln the stud, a bindlng-piece 
conflning the slltted base, and an eyelet, inserted in the stud from below, and 
upset against the eyelet-turning pièce." 

The following cuts taken from the défendants' brief and enlarged 
from drawings in the patent make the nature of the invention clear 
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and are so marked as to be self-explanatory; the first illustration show- 
ing the structure covered by claims 1 and 3, and the second that speci- 
fied in claim 2: 



CLAIMS 1 AND 3. 
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CLAIM 2. 
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The Circuit Court held the patent valid and infringed in ail its 
claims. Upon this appeal we shall consider the questions in their 
inverse order. If no infringement be found, considération of the other 
questions will be unnecessary. 

In examining a question of infringement, the primary inquiry is 
whether every élément of a claim is found in the device complained of . 
If any élément, or an équivalent therefor be lacking, there is no in- 
fringement. Taking up claims 1 and 3, we find that a material élément 
of each is the "eyelet-turning pièce within the stud.** The device as 
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shown in the above illustrations, as well as in ail the drawings of the 
patent, is separate and distinct from the head of the stud in which it is 
located ; in some illustrations being in the form of a conical buUet and 
in others in that of a bail. Moreover, complainant's counsel urge that 
it is so separate from the stud, saying : 

"We hardly need point out that the clalms when read in the light of the 
drawings could only bave this meaning." 

In fact — as they also show — a sharp distinction was drawn in the 
proceedings in the Patent Office between an eyelet-turning pièce and 
an eyelet-turning surface, thus indicating, using their language, "that 
an eyelet-turning pièce separate and distinct from the stud itself was 
of importance." And it certainly is very clear that what the patentée 
desired to embrace within his patent was a separate and distinct turn- 
ing pièce; e. g., a bullet or bail shaped pièce, and not â turning sur- 
face in the post or head into which the eyelet was introduced. Wheth- 
er the patentée desired this on accôunt of supposed mechanical advan- 
tages or to avoid earlier patents — e. g., the Platt patent of 1876 which 
covered a stud with an_ eyelet-turning surface— does not appear. The 
suggestion of the complainant, however, that this requirement of a 
separate turning pièce had its basis in a désire to provide for a résilient 
stud finds little support in the patent. In ail the 10 illustrations of the 
patent the stud shown is rigid, and adapted to be used with spring 
sockets only. It is true that the inventer, having stated that the base 
of the stud might be slitted in order to facilitate the insertion of the 
eyelet-turning pièce, also says : 

"The slits continued Into the bulb shaped head of the stud, A, will lend it 
that resiliency which is common to several forms of studs used prior to this 
invention." 

But this is stated rather as a possible incidental use of slits primarily 
designed for another purpose than as a material factor in the invention. 
In fact, the method of fastening the stud to the fabric was what the 
inventor was concerned with. He illustrated his invention with rigid, 
and apparently gave little considération to spring, studs. We see noth- 
ing to indicate that the adoption of the separate turning pièce had any 
connection with the use of a résilient stud. 

We may say, moreover, in this connection that the proof is not satis- 
factory that continuing the slits further up into the stud — as suggested 
in the patent — would produce a workable spring stud. The stud of 
the patent must necessarily be rigid to an extent. It must tightly hold 
the turned eyelet. It is also made some what rigid by the pressure of 
the eyelet-turning pièce. Flexibility seems inconsistent with its func- 
tions. Undoubtedly some spring could be obtained from slits, but 
nothing like that of the "bird cage" structure — which we will consider 
later — ^would be possible. In fact, what spring could be obtained is 
whoUy a matter of surmise, for no one, so far as appears, ever at- 
tempted to carry out the inventor's suggestion. 

We corne now to the inquiry whether the clément of claims 1 and 3 
— the separate eyelet-turning pièce — is found in the défendants' struc- 
160 F.— eo 
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ture. The following eut taken from the défendants' brief (that în 
complainant's bfief being similar in its essentials) illustrâtes the con- 
struction of the défendants' device, the lettering being ours : 

DEFENDANTS. 




A represents the external spring which engages with the socket, and 
is called in the testimony a "bird cage." B is the hollow post which 
directly engages with the eyelet barrel, C. D is the base of the post. 
E is a binding pièce for attaching the "bird cage," A. F represents 
the feet of the "bird cage." When the eyelet barrel, C, is forced into 
the hollow post, B, it is turned and clinched by the interior surface 
of the post, and the stud is thereby secured to the fabric. The com- 
plainant urges that the external spring of the défendants' device is the 
stud proper of the claims of the patent, and that the post, B, being 
within it and separate from it and having a convex head to turn the 
eyelet, is "the eyelet-turning pièce within the stud." On the other 
hand, the défendants contend that the post, B, is the stud proper, that 
the external spring is merely an appendage to the stud, and, consequent- 
ly, that there is no separate and distinct turning pièce within it. How the 
word "stud" shall be used in comparing the structures is therefore im- 
portant. But two structures cannot be compared unless the same word 
is used to designate the same thing in each. And, if the same term is 
applied to the same thing in each structure, it is of little importance 
whether its use is technically correct. The question is one of things 
rather than of words — whether the device of the patent is found in 
the alleged infringing structure. Broadly speaking, the whole struc- 
ture of the patent is the stud — "the stud member of a stud-and-socket 
fastener." But, when the inventor speaks of the stud in the claims in 
connection with the eyelet-turning pièce, he has référence to that por- 
tion of the stud member which receives the eyelet. He very properly 
désignâtes this hollow post as a stud. It is the only thing shown in 
the patent which could be so designated. But, in case the inventor 
had provided in some of his drawings for an external spring or cage, 
there would hâve been no reason for a change in terms. The rigid 
stud would still ha:ve been the stud proper. Therefore, in determining 
whether the défendants' structure possesses a separate and distinct 
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"eyelet-turning pièce within the stud," we should properly apply the 
word "stud" to the same thing the patent applies it to — the post which 
receives the eyelet barrel. 

Stated in a différent way: Any fair comparison of stud members 
should involve the comparison between two rigid studs or two résilient 
studs. There should be a common form. The complainant's expert 
testifies that the défendants' structure without the "bird cage" would 
be a practical rigid stud. Compared in this form it is évident that the 
post, B, is the stud proper corresponding to the stud proper of the pat- 
ent. On the other hand, it is undoubtedly practicable to attach an ex- 
ternal spring to the structure of the patent. Compared in this form, 
the post of the patent wrould correspond to the post of the défendants' 
structure, and both would properly be designated the stud proper. AU 
the force of the complainant's argument lies in the application of the 
same term to dififerent things. The défendants' structure having an 
external spring or cage, it is possible to designate that as the stud, 
and thereby call that which corresponds to the stud of the patent, and 
which has an interior tuming surface, "an eyelet-turning pièce within 
the stud." 

But: (1) The défendants' structure minus the outside cage does net 
infringe. This is obvious and is admitted by the complainant's expert. 
(2) The external spring or cage does not infringe. The patent shows 
nothing like it. Therefore we cannot hère find infringement produced 
by uniting that which does not infringe to that which not only does 
not infringe, but is wholly outside, the patent. The charge of infringe- 
ment with respect to claims 1 and 3 is not sustained. 

The remaining inquiry is whether claim 3 is infringed. A material 
élément of this claim, according to both sides, is a "binding pièce se- 
cured to the stud and having a central tubular portion entering the 
stud and surrounding the stem of the eyelet." Consequently claim 2 is 
not infringed unless this élément is found in the défendants' device. 
The second eut taken from the patent and shown above illustrâtes the 
structure of this claim. In this structure — unlike that shown in the 
first eut — the eyelet barrel is turned and clinçhed at a point consider- 
ably above the base of the stud. This is accomplishcd by the central 
tubular portion of the binding pièce. The eyelet barrel, instcad of 
engaging directly with the stud when clinçhed, is engaged by this 
structure, which by surrounding it and affording a long support takes 
upon itself much of the strain. But, however meritorious this device 
may be, there is nothing corresponding to it in the défendants' struc- 
ture. The complainant's contention that the post of the défendants' 
device, in connection with the separate binding pièce securing the ex- 
ternal spring, is équivalent to a binding pièce having a central tubular 
portion entering the stud, is practically disposed of by the conclusions 
already reached. The post of the défendants' structure is the stud it- 
self. It is not a tubular portion of the binding pièce entering the stud. 
And, even if it were not properly designated as the stud, it could not be 
considered a part of the binding pièce, which is separate and distinct 
from it. Claim 2 is not infringed. 

The decree of the Circuit Court is reversed, with costs, and the 
cause remanded, with instructions to dismiss the bill, with costs. 
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McSHERRT MFG. CO. et al. t. DOWAGIAO MFG. CO.* 

(Circuit Court of Appeals, Sixth Circuit. February 20, 1908.) 

Nos. 1,667, 1,751. 

1. Patents— Suit fob Inpringement— Peofits RjcoovebabI/ï. 

If a patent covers only a particular feature of an article sold by an In- 
fringer, the burden rests on him to show that tlie profits reallzed by hini 
f rom the sale were not solely attrlbutable to such feature ; and a flnding of 
a spécial master that they were so attributable, approved by the trial 
court, will not be disturbed on appeal unless there Is clear évidence of mls- 
take or error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 545.] 

2. Same— Damages— StTFFiciENCY of Pboof. 

To entitle the owner of a patent to recover from an Infrlnger as dam- 
ages the profit he would hâve made on the same number of machines or 
articles, he must prove that he could hâve supplied such machines and 
that but for the infrlnger he would hâve made the sales that were made 
by the latter. Upon the latter proposition the proof necessarily canuot 
reach certainty, but there must be évidence tending to establlsh it and 
suffleient to furnish data from which the number of hls sales may be 
calculated with reasonable certainty. 

3. Same. 

Complalnant was the owner of, and sole manufacturer under, a patent 
for a grain drill which défendant was adjudged to hâve Infrlnged. On 
an accounting under the decree it was shown that défendant sold a cer- 
tain number of infringing drills, some outside of the territory where eom- 
plainant's drlU was on sale, and a certain number within such territory. 
Within such territory a large number of other drilla were on sale and 
many of them, as well as défendants, were sold at a lower prlce than 
çomplainant's. Helâ that, as to the territory where complainant's drills 
were not on sale, it could not be Inferred that the purchasers of défend- 
ants drill had any knowledge of complainant's or would hâve bought it if 
they had not bought défendants, nor could the Inference be drawn from 
the fact alone of défendants sales within complalnants territory that the 
purchasers, or any certain number of them, would hâve bought complain- 
ant's drill if they had not bought défendants; that such évidence, even 
when reinforced by the testimony of complalnants sales manager and cer- 
tain of its gênerai agents to the effect that Its sales decreased In places 
where défendants drill was sold in compétition, and In conséquence of 
such compétition, did not afCord data from which the amount of complaln- 
ants damages could be computed so as to entitle It to recover more than 
nominal dairlages. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, § 579.] 

4. Same— Teeble Damages— Construction of Statute. 

The provision of Rev. St § 4.921 [U. S. Comp. St. 1901, p. 3395], author- 
izing a court of equity to increase the damages found in favor of com- 
plalnant In a suit for infrlngement of a patent, has no application to 
profits recoverable in such suit. 

5. Same— Suit Against Corporation — Ijiabilitt or Officebs. 

Where officers of a corporation are joined with It as défendants In a 
suit for Infrlngement of a patent, the complalnant is not entitled to a 
decree against such offlcers for profits realized by the corporation alone 
from the Infrlngement. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, ! 459.] 

6. JuDGMENT— Equitable Relief— Pbndenct of Appeal. 

On a bill by a défendant to enjoin the enforcement of a decree against 
him on the ground of fraud, filed pending an appeal from such decree, the 
court Is wlthout jurisdiction to set aslde' such decree for error. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 30, Judgment, % 771.] 

Richards, Circuit Judge, dlssentinj;. 

♦For opinion on rehearlng, see 
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Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Southern District of Ohio. 

E. E. Wood and Joseph Wilby, for appellant McSherry Mfg. Ce. 
B. F. Harwitz, for appellant C. B. Oglesby. 

F. L. Chappell, for appellee. 

Before LURTON and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This case is hère for the second time. 
The opinion delivered on the former occasion is reported in 101 Fed. 
716, 41 C. C. A. 627. We then held, partly in affirmance, and partly 
in reversai of the action of the lower court, that the appellant Com- 
pany had infringed the first five claims of patent No. 446,330 for an 
improvement in shoe grain drills issued February 10, 1891, to W. F. 
Hoyt, and by him assigned to the appellee, and that appellee was en- 
titled to an injunction and an accounting. Questions relating to this 
patent hâve also been passed on by this court in the case of Dowagiac 
Manufacturing Company v. Brennan & Co., 127 Fed. 143, 62 C. C. 
A. 257, and by the Circuit Court of Appeals for the Eighth Circuit 
in the cases of Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 
118 Fed. 136, 55 C. C. A. 86, and Dowagiac Mfg. Co. v. Fowler et 
al., 121 Fed. 988, 58 C. C. A. 643. On the return hereof to the lower 
court a decree was entered pursuant to the mandate, and a référence 
had to a spécial master to takc and state the account. The suit was 
brought in March, 1897, and the infringement complained of extended 
from 1893 to June, 1900, the time of the entry of said decree. The 
spécial master fôund thât the appellant company had made and sold 
during said infringing period 3,496 shoe grain drills of the kind held 
to infringe the patent, and that it was accountable therefor to appellee 
in the sum of $76,082.07. He found in its favor both for profits re- 
ceived by the appellant company and damages sustained by appellee 
on account of the sale of said drills. The amount of profits which he 
found said company had s6 received was $1,729.69. The damages 
which he found appellee had sustained he divided ifito two items. One 
item amounted to $46,122.26, and was for the profits which appellee 
would hâve made had it made and sold that number of its shoe grain 
drills, assuming that the making and sale thereof would hâve involved 
a proportionate increase in its expenses of administration, opération, 
and selling. The other amounted to $28,232.62, and was for addi- 
tional profits appellee would hâve in fact made because such assump- 
tion would not be correct, inasmuch as the making and selling thereof 
would not hâve involved such proportionate or even a material increase 
therein. The lower court on the hearing of exceptions to the spécial 
master's report approved his finding as to profits received by the ap- 
pellant company, and as to the first item of damages sustained by appel- 
lee, but disapproved his finding as to the second item of such damages. 
A decree was entered accordingly in favor of appellee for the sum of 
$47,851.95. It is from this decree that this appeal is taken. A cross- 
appeal has been taken by the appellee because of the rejection of said 
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second item of damages and of the refusai of the court to treble the 
amount of damages allowed. 

First, as to the appeal. The position of the appellant company as 
to the finding of the spécial master that it had received said amount 
of profits from the sale of said drills and should be charged therewith 
is that in fact it received no profits whatever from the sale thereof, 
and that, if it did, it should be charged only with so much of the profits 
received as was attributable to the patented feature of the drills, the 
burden of showing which was on the appellee, and that it has not 
shown how much thereof was attributable thereto. As to this last 
branch of said appellant's position, appellee contends that the patent 
covered not some part of the drill, but the entire machine ; that it was 
not for an improvement on a shoe grain drill as it is characterized in 
the patent, but in reality was for an improved shoe grain drill; and 
that, therefore, ail the profits received were for the patented article, 
and it is entitled to the whole thereof, or that if, in fact, the patent 
was only for a particular feature of the drill, to wit, the spring pres- 
sure device, that the profits received from the whole drill were attribu- 
table solely to that device, and on this ground, therefore, it is entitled 
to the whole thereof. The spécial master, and the lower court in ap- 
proving his action in this particular, based the allowance of the whole 
profits received on this latter ground. In the case of Canda Bros. v. 
Michigan Malléable Iron Co., 152 Fed. 178, 81 C. C. A. 4S0, we held 
that, if a patent covers only a particular feature of an article sold by an 
infringer, the burden is on him in a suit against him to recover the 
profits received from such sale to show that they were not attributable 
solely to the patented feature thereof, and that it is only in case the 
infringer sustains this first burden that the second burden rests on the 
patentée to apportion said profits between such feature and the rest 
of the article. 

There was évidence tending to show both that the appellant company 
received said amount of profits from the sale of said drills, and that 
the profits arising therefrom were attributable solely to said spring 
pressure device, which it contends was ail that was covered by the 
patent. The findings of the spécial master that such was the case, 
approved by the lower court, must, therefore, be presumed to be cor- 
rect, and, in the absence of clear évidence of mistake or error, should 
not be set aside or modified. To say the least, we find no such clear 
évidence in the record, and for this reason we feel bound to aiifîrm the 
action of the lower court in this particular. 

Then as to the first item of damages allowed by the spécial master, 
which the lower court approved. It is a portion of the profits which 
he found the appellee would hâve made had it sold to the persons to 
whom the appellant company sold said 3,496 drills of its make in addi- 
tion to those which it did sell. Said company questions whether ap- 
pellee would hâve made profits to the amount of this item had it so 
done, and raises the same question as to the apportionment of such 
profits as it would hâve so made that it raised in relation to the profits 
which it made by the sale of said 3,496 drills. And back of thèse twô 
questions it Is contended that there is no sufficient légal évidence tend- 
ing to show that appellee would hâve sold that or any other certain 
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number of its drills to said persons had not appellant company sold them 
its drills. Of course, if this contention is correct, then appellee is not 
entitled to any allowance on account of the profits that it would hâve so 
made. Walker on Patents (Ist Ed.) § 563, states, as one of the two 
methods of assessing damages for infringement of patents, available 
where the patentée keeps his patent within a close monopoly by not 
granting licenses, the ascertainment of "what the plaintifï would hâve 
derived from his monopoly if the défendant had not interfered, but 
which he failed to realize because of that interférence with his rights." 
It is this method that is involved hère. Further, "in order," as hç 
States, "to show that a patentée would in fact hâve made a particular 
profit if an infringer had not forestalled his sales," he says that "it 
is necessary to show that he would, but for that infringer, hâve made 
those sales ; and to that end it is necessary to show that he could hâve 
supplied the articles wanted, and that the persons wanting those ar- 
ticles would hâve bought them had no infringer interfered." In order, 
then, to uphold the action of the lower court in the particular under 
considération, there must be évidence tending to establish two things. 
One is that appellee could hâve supplied 3,496 drills of its make in ad- 
dition to those it did supply; the other, that the persons who bought 
from the appellant company that number of drills of its make would 
hâve bought from appellee a like number of drills of its make had 
not they so bought from appellant company. It is not sufficient that 
there is évidence to establish either — there must be évidence tending 
to establish both. 

As to the first proposition, it may be said that there is évidence 
tending to establish to a certain extent, at least, that appellee could 
hâve supplied that additional number of drills of its make. Appellee's 
sales manager testifîed that it had a plant capable of producing 24,000 
drills per year, and the greatest number of drills it produced in any 
year during the infringing period did not exceed 7,000. Such fact, 
however, is hardly sufficient of itself to make out that appellee could 
hâve supplied that additional number of drills of its make. It should 
also hâve had sufficient capital to enlarge its business to this extent, 
or been able to obtain it. Concerning this, the record is by no means 
satisfactory. Nor was any attempt made at demonstrating that appel- 
lee's plant had such productive capacity. We hâve nothing more than 
the bald statement that it did. But perhaps it should be accepted that 
any successful business concern, as appellee was, can readily ob- 
tain under ordinary conditions sufficient capital to enlarge its business 
to the extent that the production of this additional number of drills 
would hâve involved on appellee's part, and, in the absence of any- 
thing to the contrary to said statement, that the plant did hâve SUch 
productive capacity. At any rate, it would seem that it cannot be 
said that there is any clear évidence that the master's report, in so far 
as it involved a finding that appellee could hâve so done, was so plain 
an error as to justify the court in ignoring the finding. 

How is it, then, as to the second proposition? Is there any évidence 
tending to establish that the persons who bought from the appellant 
company the 3,496 drills of its make would hâve bought from appellee 
a like number of drills of its make had they not so bought from the 
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appellant company? Ordinarily the problem as to a matter of fact 
in a lawsuit is as to whether a certain thing in dispute has happened. 
Hère the problem is as to whether a certain thing would hâve happened 
had not a certain other thing not hâve happened. In the one instance 
the problem is as to what is the fact; in the other, as to what in a 
certain assumed past contingency would hâve been the fact. In the 
nature of things it seems hardly possible for one to attain to as cer- 
tain a degree of persuasion in the latter instance as in the former. 
What has happened may hâve been witnessed, and is likely to hâve 
left traces behind it. No such sources of factors of reasoning exist 
as to what has not happened. Yet, it is possible to reach a certain 
degree of persuasion as to whether a certain thing would hâve hap- 
pened had a certain other thing not hâve happened. And the proper 
administration of justice sometimes requires that where a certain de- 
gree o{ persuasion is attained as to such a thing in question in a law- 
suit that it be acted on. This happens particularly where the question 
relates to the matter of damages. But hère, as where the problem 
is as to what has happened, there must be factors of reasoning, some- 
thing from which an inference can be drawn, something that has 
"rational potency" or "probative strength," something that tends to 
establish that the thing in question would hâve happened had the other 
thing not hâve happened. We are not concerned hère with the degree 
of persuasion that must be attained to in order to justify action there- 
on, only with emphasizing that there must be something tending to 
some degree at least to persuade. A mère guess or conjecture as to 
what would hâve happened will not do. Ail spéculation in regard to 
the matter must be excluded. The word which expresses what is 
needed in such cases according to the Suprême Court is "data." In 
speaking of the question of damages in a suit for an infringement of 
a patent, in the case of Seymour v. McCormick, 16 How. 480, 14 L. 
Ed. 1024, Mr. Justice Grier said: 

"Actual damages must be actually proved, and cannot be assumed as a 
légal Inference from any facts whleh amount not to actual proof of the fact. 
What a patentée would hâve made If the Infrlnger had not Interfered with 
hls rlghts Is a question of fact, and not a Judgment of law. The question Is 
not what speculatlrely he may hâve lost, but what actually he dld lose." 

In the case of Mayor, etc., of New York y. Ransom, 23 How. 487, 
16 h. Ed. 515, the same learned judge said: 

"Where a plaintiflf la allowed to recover only 'actual damages,' he Is bound 
to furnish évidence by which the Jury may assess them. If he rest hls case 
after merely provlng an Infringement of hls patent he may be entltled to 
nominal damages but no more. He cannot call on a jury to guess eut his case 
without évidence. Actual damages must be calculated, not Imaglned, and an 
arlthmetleal calculation cannot be made without certain data on whleh to 
make It." 

And in the case of Philp v. Nock, 17 Wall. 460, 21 L. Ed. 679, Mr. 
Justice Swayne said: 

"The plalntlff must show hls damages by évidence. They must not be left 
to conjecture by the jury. They must be proved, and not guessed at" 

The same rule has been announced and followed by the Suprême 
Court in cases where lost profits were sought to be recovered for breacht 
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«f contract. In such cases the question is what would hâve happened, 
i. e., what profits the obligée would hâve made, had not something else 
hâve happened, to wit, the obliger breached his contract. See the 
cases of Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 199, H 
Sup. Ct. 500, 35 L. Ed. 147; Cin. Gas Co. v. Western Siemens Co., 
152 U. S. 205, 14 Sup. Ct. 533, 38 L. Ed. 411 ; Anvil Min. Co. v. 
Humble, 153 U. S. 549, 14 Sup. Ct. 876, 38 L- Ed. 814. This is 
familiar law. But in dealing with a question involving its application 
it will aid onc, in applying it, to feel it — to get, as it were, in its grip. 
This its statement and répétition in the language of the Suprême 
Court will enable one to do. 

What évidence, then, is there in this case tending to establish that 
the persons who bought from the appellant company the 3,496 drills 
of its make would hâve bought from appellee a like number of drills 
of its make had they not so bought from the appellant company ? The 
question should not be limited to the exact number of drills sold by 
the appellant company, to wit, 3,496. It should take in any number less 
than that. For, if there is évidence tending to show that any less 
number of said purchasers would hâve bought appellee's drills had they 
not bought the appellant company's, though the former would not be 
entitled to the full amount allowed, yet it might be entitled to a less 
amount. But in order to do this it must tend to establish that some 
certain number, or some certain number at least, of said purchasers 
would hâve so bought. If it does not, there can be no allowance to 
any extent, even though it be sufficient to satisfy one that an uncertain 
number thereof would hâve bought appellee's drills. Judge Clark in 
his opinion in the lower court truly said: 

"Damages cannot be allowed when the amount or the extent of the damagt^ 
Is matter of spéculation, or of guess, any more than In the first case above 
supposed, where the évidence Is uncertain as to the existence of damages at 
ail, or not." 

There is certain évidence herein which it may be thought not only 
tends to, but does, establish that at least some of those persons would 
hâve bought appellee's drill had they not bought that of appellant com- 
pany. It consists of certain portions of the testimony of appellee's 
sales manager and three of its gênerai agents. We will not, however, 
at this point, attempt to state this évidence and détermine its efïect. 
It will be well, before doing so, to treat the case as if such évidence 
were not in it, and détermine whether the drcumstance that those per- 
sons did buy that number of appellant company's drills, itself or in 
connection with such other considérations as the case, so limited, pré- 
sents, tends to establish that had they not donc so they would hâve 
bought a like or any certain number at least of appellee's drill. 

That circumstance indicates that those persons were subject to be- 
ing induced to buy appellant company's drill from its agent. Possibly 
it indicates that they might hâve been induced to buy appellee's drill 
if offered on terms satisfactory and by an agent understanding the 
"talking points" of that drill. But that such was their psychological 
condition is not evidential of the fact that they would hâve bought 
appellee's drill on any terms had they not bought that of appellant 
company. For it to hâve any tendency in that direction it must hâve 
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been that said persons when they bought were aware of the existence 
of appellee's drill. Notwithstanding such may hâve been their frame 
of mind if they were not so aware, there is no possible room for any 
such conclusion. 

Outside of the testimony hereinbefore referred to and yet to be con- 
sidered, there is nothing indicating such awareness on the part of any 
of those persons except the fact of location within the same territory 
in which appellee wâs oflfering its drill for sale, and it, so far as it 
indicates awareness at ail, indicates it only on the part of such of 
those persons as were located within that territory. It does not in- 
dicate it on the part of such of them as were not so located. It is 
important, therefore, to understand the extent of the territory in which 
appellee had offered its drill for sale up to the close of the infringing 
period, and how were appellant company's customers located as to 
this territory. Appellee's plant is at Dowagiac, Mich. It was or- 
ganized in 1881, succeeding at that place others who began making 
shoe grain drills as far back as 1868. From that time until 1889 ap- 
pellee operated mainly in Michigan and northern Indiana. Possibly 
as early as 1885 or 1886 it entered to a small extent the states of Wis- 
consin, Minnesota, North Dakota, and South Dakota, where spring 
wheat is grown, or some of them, and in 1890 its efforts therein were 
greatly increased. Its original territory it termed its "Home Ter- 
ritory." The subsequently added territory it divided into three sepa- 
rate departments, which it termed its "Madison Territory," "Min- 
neapolis Territory," and "Fargo Territory," and the whole was known 
as the "Northwest." Each of thèse territories was in charge of a 
gênerai agent, those in charge of the three departments of the North- 
west being stationed at Madison, Wis., Minneapolis, Minn., and Fargo, 
N. D., respectively. Towards the end of the infringing period ap- 
pellee seems to hâve entered Kansas, Indian Territory, and Oklahoma, 
and to hâve made sales at San Francisco, Cal., and Dallas, Tex., and 
during that time it sold scatteringly in other wheat-growing states. 
The bulk, however, of its business was done in the Northwest. It 
paid no spécial attention to and did not try to develop trade outside 
of the territory covered by its gênerai agents as aforesaid. Its sales 
manager testified that its business policy was to seek no trade. Pos- 
sibly he meant outside of the territory covered by its gênerai agents, 
but he did not so limit his testimony. It sold only to local dealers, 
except so far as the sales at San Francisco and Dallas were con- 
cerned, which were to jobbers. It advertised its drills solely by cata- 
logues and circulars— not by insertions in local newspapers. In 1889 
it had two or three gênerai agents; in 1890, seven. Besides thèse 
agents it employed what were known as "ninety-day men," to aid the 
local dealers, each year during the 90 days preceding seeding time, 
which began about April Ist. In 1893 it employed 4 such men, in 
1890, 36; there being a graduai increase in the number of men so 
employed each year between. In 1891 its sales amounted to 3,000 or 
3,000 drills ; in 1899, to 7,000. 

Until 1888 its shoe was the same as in the Hoyt patent, save that 
it was shorter; and until 1890, when its efforts in the Northwest were 
greatly increased, weight alone, supplied by either a heavy iron hopper 
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attached to the shoe, or by a chunk of iron attached to the hopper, 
was used for forcing the shoe into hard ground. At that time a change 
was made from weight to spring pressure. This was done to meet 
conditions existing in the Northwest. A greater range of pressure 
is demanded there because of the nature of the soil and obstructions 
in it. The soil at seeding time is sometimes dry and sometimes wet, 
and in some sections it is light and loamy, and in others heavy and 
compact. The obstructions in it consist of trash, such as stubble and 
corn stalks, which on account of the dryness of the atmosphère will 
not rot, and in the opération of the drill loads up in front and clogs 
it so that it has to be passed over or eut through in order to make 
progress. Such obstructions exist especially in northwestern Min- 
nesota and North Dakota. The spring pressure adopted enables the 
drill to pass over the obstructions and sow the grain successfuUy. 
In 1890 the spring used was a flat bar attached to a rock shaft near 
the front of the frame of the drill and extended thence rearwardly 
to the shoe. In 1891 this device was superseded by the device de- 
scribed in the Hoyt patent. That device, however, was used only dur- 
ing that year. In the summer thereof a change was made by which 
the clamping plates were dispensed with and the pressure rods con- 
nected direct with the draft rods, and this method of construction was 
used ever thereafter. In the Northwest appellee sold mainly wide 
drills, i. e., drills having 17 or more, or on an average 20, shoes, and 
drawn by four horses. 

How, then, were appellant company's customers located as to the 
territory covered by appellee ? Its plant is at Middletown, Ohio. The 
sales of the fîrst three years of the infringing period were, with a very 
few exceptions, to persons located in Missouri, Illinois, Kentucky, and 
Tennessee. It seems to hâve entered the Northwest for the first time 
in 1896. This it did by selling its drills outright to the Minnesota 
Moline Plow Company, jobbers at Minneapolis, the défendant in the 
case reported in 118 Fed. and 55 C. C. A., supra, who in turn sold 
to local dealers in the Northwest, who in turn sold to the farmers there- 
of. It continued to do this thereafter during the entire infringing 
period. In 1899, after this suit was brought, it seems to hâve made 
a raid into appellee's home territory, Michigan and northern Indiana, 
and in that year and in 1900 it raided Wisconsin also. Out of the 
3,496 drills in ail sold by it, at least 850 of them were to persons lo- 
cated outside of the territory covered by appellee's gênerai agents. 
They were mainly located in Missouri, Nebraska, Illinois, Kentucky, 
Oregon, Georgia, and Tennessee, and some of them in New York, 
lowa, Kansas, Ohio, and Pennsylvania. The remainder thereof were 
sold to persons located within the fîeld of appellee's opération. As to 
the purchasers of said 850 drills, there is not the slightest ground for 
inferring that at the time they bought they were aware of the ex- 
istence of appellee's drill. They were located in territory not covered 
by appellee's gênerai agents, and where at least it was the business 
policy of appellee not to seek or develop trade. The mère fact that, 
where they were located, appellee may hâve sold its drill scattering- 
ly, is not sufficient to justify an inference of such awareness on their 
part. 
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Is, then, the fact of location within the territory covered by appel- 
lee's gênerai agents, which may be characterized as the field of ap- 
pellee's opération, sufficient to justify an inference that the purchasers 
of the remainder, or of a certain number at least, of said 3,496 drills 
of appellant company's make were aware, at the time they bought, 
of the existence of appellee's drill? It is quite likely that some, if 
not many of them, were so aware. Possibly it is more likely that 
such of them as were located within appellee's home territory where 
its opérations had been long continued were so aware than such of 
them as were not. As to the Northwest, it did not make any con- 
sidérable effort therein until three years before the beginning of the 
infringing pcriod. That is quite a large territory, containing slightly 
less than 300,000 square miles, and there were in it a great number 
of wheat growers. As more fully shown hereafter, broadcast seeders, 
hoe drills, and many makes of shoe grain drills were in use therein 
for sowing wheat. The évidence esiablishes that a drill embodying 
appellee's patent was and is the best machine for sowing grain in that 
territory, because of its spring pressure device, which enables it readily 
to overcome the obstructions heretofore referred to. But notwith- 
standing this, it does not appear that appellee made an attempt to cover 
the entire territory at once. Its efforts seem to hâve widened with 
the years as they went by. One of appellee's witnesses, Mr. Gregg, 
a Minnesota farmer since 1870, operating a 500-acre farm on im- 
proved lines, and for 15 years superintendent of the Minnesota Farm- 
ers' Institute, who has been over that state many times and had 
visited the two Dakotas to a limited extent, seems to hâve known but 
little of any other shoe grain drills in those states than the Havana 
press drill, one of which he purchased in 1885, and appellee's drill, one 
of which he purchased in the early 90's, when during that time there 
were many other shoe grain drills in use therein besides thèse two. 
That some of appellant company's customers in that locality were more 
ignorant of appellee's drill than he seems to hâve been of such other 
drills is not at ail unlikely. In view of thèse considérations we find 
it quite difficult, in the absence of anything else, to say that the pur- 
chasers of ail, or any certain number at least of said 3,496 drills lo- 
cated within appellee's field of opération, being the purchasers of ail 
except 850, were at the time they bought aware of appellee's drill. 

If this cannot be said, then, nothing else appearing, there is no pos- 
sible basis for holding that the purchasers of ail, or any certain num- 
ber at least, of said 3,496 drills of appellant company's make, would 
hâve bought appellee's drill on any terms had they not bought the 
drill of appellant company. It cannot be so held as to those purchasers 
who were located outside of appellee's field of opération and who 
represent 850 of said drills, because there is nothing tending to show 
that any of them were aware at the tirne they bought of appellee's 
drill. Nor can it be so held as to those purchasers who were located 
within appellee's field of opération, and who represent the remainder 
of said 3,496 drills, because it cannot be said that ail of them, or those 
representing a certain number thereof at least, were aware at the time 
they bought of appellee's drill. But even if it can be so said, and 
not only this but that appellee's drill was actually offered to them. 
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it cannot, because of two other factors, be held that they would hâve 
bought appellee's drill had they not bought that of appellant Com- 
pany. One was that many kinds and makes of machines for sowing 
wheat other than the shoe drills of appellee and appellant company 
were in use and offered by the trade during the infringing period in 
the field of appellee's opération. They were broadcast seeders, hoe 
drills, other kinds, and many other makes of shoe drills and dise drills. 
The original machine was the broadcast seeder. After it came the 
hoe drill, then the shoe drill, and finally the dise drill. Though the 
shoe drill, particularly one embodying appellee's patent, was much bet- 
ter adapted to sowing wheat successfully than either the broadcast 
seeder or hoe drill, neither had been completely eliminated at the 
close of the infringing period. 

Appellee's sales manager testified that one of the circumstances 
which it took into considération in estimating annually the number of 
shoe drills to be made by it was the rapidity of the change by farm- 
ers from broadcast seeders to shoe drills, and that at the time he tes- 
tified, which was after the end of the infringing period, the shoe drill 
had then almost entirely supplanted the broadcast seeder in Minne- 
sota and the two Dakotas. He further testified, however, that appellee 
began in 1895 for the first time to make broadcast seeders and hoe 
drills; that in 1896 it sold less than 100 of each; that in 1897, 1898, 
and 1899 it sold more of each kind, 200 or 300 of each, besides 300 
or 400 cheap hoe drills. As to hoe drills it is testified that in south- 
eastern Minnesota more hoe drills hâve always been used than shoe 
drills. 

The shoe drills were of three kinds. One kind was where there 
were no carrying wheels, and the weight of the machine was divid- 
ed between the shoes and the following press wheels. Of this kind 
there were two makes, the Havana Press Drill, made by Stoddard 
& Co., of Dayton, one of which Mr. Gregg purchased in 1885, as 
heretofore stated, and the Ashurst. Mr. Gregg testified that at that 
time he had and was still using his Havana press drill under certain 
conditions where it did better than appellee's drill, which he owned 
also, and that in certain portions of North Dakota and Minnesota, 
where the soil is very loose and a press wheel is desired, such drills 
and drills of that character and style were then largely used. The 
Ashurst went into the Dakotas in 1889. In 1899 its sales were 
greatly decreased, and it was practically out of the market. Another 
kind of shoe drill in use and offered by the trade in appellee's terri- 
tory during the infringing period was one where the spring pressure 
device was a coil spring instead of a rod spring, as in appellee's pat- 
ent. Of thèse there were a great number of makes. Amongst them 
were the Van Brunt drill, of Van Brunt & Wilkins, of Horicon, Wis. ; 
the Superior drill of the Superior Drill Company, of Springfield, 
Ohio; the Tiger drill, of Rowell Company of Beaver Dam, 
Wis. ; and the Hoosier drill, of the Hoosier Drill Company, of Rich- 
mond, Ind. — which were the chief makes of that kind of shoe drill. 
There were probably others. The shoe drill, with such a spring 
pressure device, preceded that with the rod spring. But it was not 
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as successfui a machine as the latter, particularly in localities where 
it came in contact with obstructions of the character hereinbefore 
referred to, and it has been gradually supplanted by the latter, ex- 
cept as to one make. That make is the Van Brunt. In 1892 it ap- 
peared with a device for raising and lowering the toe of the shoe, and 
in dealing with such obstructions it is fairly successfui, sufficiently 
so to be able to maintain itself in compétition with the shoe drill hav- 
ing a rod spring as its spring pressure device. The other kind of 
shoe drills was the one where the rod spring was the spring pres- 
sure device. Hoyt, appellee's assigner, was the inventer thereof. 
But appellant company was not the only other maker of such drills 
besides appellee. There were a number of other infringers of ap- 
pellee's patent. Besides appellant company's drill there was the Ken- 
tucky drill, of Brennan & Co., of Louisville, Ky., held to infringe in 
the case of 137 Fed. and 62 C. C, A., supra; a drill made by the 
Cassopolis Manufacturing Company, of Cassopolis, Mich., held to in- 
fringe in the case in 121 Fed. and 58 C. C. A., supra; the Peoria 
drill, of Selby, Starr & Co., of Peoria, 111.; the Richmond Cham- 
pion drill, of the Wayne Works of Richmond, Ind. ; and, possibly, 
also, drills made by the National Drill Company, of Dublin or Lib- 
erty. Ind., and by the Monitor Manufacturing Company, of Minne- 
apolis, Minn. — ail or most of which drills hâve also been held to in- 
fringe appellee's patent. The sales of the Kentucky drill during the 
infringing period, and mainly in the field of appellee's opération, 
were greatly more than appellant company's drill, possibly as many 
as 10,000, and the sales of the other infringing drills amounted pos- 
sibly to as much as 5,000 or 6,000. Then as to the dise drill. It was 
introduced about 1898. This drill requires no previous plowing for 
preparing the soil for seeding, but cultivâtes the ground at the same 
time that it sows the grain. Of course, such a drill is adapted to 
dealing with obstructions of the character stated, inasmuch as it will 
eut through them. But inasmuch as the ground is generally plow- 
ed prior to seeding in the Northwest, it does not seem to hâve been 
generally introduced in that portion of appellee's field of opération. 
Upon its introduction, however, it made rapid progress, and appellee 
with many other manufacturers engaged in pushing it. In ofïering 
thèse différent kinds and makes of seeding machinery to the wheat 
growers of appellee's field of opération, there were possibly as many 
as 15 différent concerns engaged. Each was in active compétition 
with the other, and each had its numerous agents extolling the vir-» 
tues of its particular kind or make of machine and offering it for 
sale on such terms as it saw fit. 

The other factor referred to above is that the price at which ap- 
pellant company sold its drills was much less than the price at which 
appellee offered its drill and was willing to sell. In view of thèse 
two additional factors, it would seem to be impossible for one to say 
that ail of the purchasers of appellant company's drill located within 
appellee's field of opération, or so many of them as represented a 
certain number at least of the drills which it sold therein, would hâve 
bought appellee's drill had they not bought that of appellant com> 
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pany's, even though at the time they bought they may hâve been aware 
of appellee's drill and it was actually put at them to buy. At that 
time those persons either already had seeding machinery or they did 
not hâve it. If they then had such machinery, it is quite likely that 
it was machinery inferior in merit to a drill embodying appellee's 
patent like that of appellant company and appellee's drills, such, for 
instance, as a broadcast seeder, or a hoe drill, or a shoe drill of the 
Havana type, or with a coil spring other than the Van Brunt. If it 
was of equal merit, it is not likely that they would hâve made any 
further purchase. In such case it is possible that at the same time 
there were ofifered to them, besides the drills of appellant company 
and appellee's other drills of equal merit with them, or substantially 
so, such as the Van Brunt, or the drills of appellee's other infringers, 
or possibly, if it was in 1898 and after, a dise drill. It is just as 
likely that the Van Brunt and the drills of appellee's other infrin- 
gers were then offered them as that appellee's drill was. If they did' 
not then hâve seeding machinery and were buying for the first time, 
it is possible that said inferior machinery, as well as that bf equal 
merit, came in compétition with appellant company and appellee's 
drills. This is Just as likely as that appellee's drill was then ofifered 
them. 

That appellant company in the fîrst alternative succeeded in dis- 
placing the inferior machinery, or in the second won out as against 
it, is not evidential that appellee would hâve donc likewise had appel- 
lant company not been there, for it may hâve been that it was appel- 
lant company's price that enabled it to do so, and that, therefore, ap- 
pellee's price would hâve been against its being able to do likewise. 
But even if it was not appellant company's price that enabled it to 
do so, but the merit of its drill, its price simply enabling it to win 
out as against appellee, it does not follow that appellee would hâve 
sold had not appellant company been there, for the Van Brunt and 
the drills of appellee's other infringers, and possibly the dise drills, 
drills of equal or substantially equal merit with appenee"s drill, were 
there and offered, at least so far as the Van Brunt and drills of said 
other infringers were concerned, at a lower price than appellee's. 
Indeed, if appellant company had not been there, it would seem to be 
more likely that the sale would hâve gone to some one of appellee's 
other infringers than to appellee, and just as likely that it would hâve 
gone to some one of them as to appellee had their priées been the 
same as appellee's. The existence of this inferior machinery alone 
in connection with the fact that appellant company's price was much 
lower than appellee's is sufficient to interfère with one's concluding 
that ail or so many of said purchasers would hâve bought appellee's 
drill had not appellant company offered its drill, even though they 
may hâve been aware of the existence of appellee's drill and it had 
been put at them to buy. The existence of the Van Brunt drill alone, 
without référence to such fact, is sufficient to interfère with one's 
so concluding. Possibly the existence of the dise drill is also alone 
sufficient to that end. The existence of the drills of appellee's other 
infringers, even though they had been ofifered at appellee's price. 
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is alone sufScient to interfère with one's so concluding. But certaînly, 
in view of the existence of ail this seeding machinery and the fierce 
compétition between the sellers thereof that covered the entire field 
of appellee's opération during the whole infringing period, it is the 
purest spéculation, at least in the absence of the évidence which we 
hâve laid aside for the time being, for one to say what ail or so 
many of said purchasers would hâve donc had they not bought ap- 
pellant company's drill, much more so, if that were possible, that they 
would hâve bought appellee's drill had they not done so. 

What, then, is that évidence, and what is its efïect? As stated, it 
is a portion of the testimony of appellee's sales manager and three of 
its gênerai agents. Its sales manager testified that in the immédiate 
vicinity of Dowagiac, where its plant was located, it sold to the farm- 
ers on an average 20 to 30 drills per year; that in 1898 (probably 
meaning 1899) one of its former gênerai agents, who had left appel- 
lee and engaged with appellant company, placed an agent at Dow- 
agiac and immediately began selling its drill at about $30 per drill 
lower; that during that year appellant company secured the most of 
said trade and appellee's sales were very few, but in 1900 and 1901 
it reduced its priées and kept a canvasser out with a team several 
months in each year, and it succeeded in getting nearly ail of the trade. 
He further testified generally that the sale of appellant company's 
drill had quite materially afïected the sales of appellee's drills, be- 
cause of them being built so nearly on the same Unes and being sold 
at lower priées; that just to what extent it afïected them was prob- 
lematic, but that it materially curtailed them and to some extent af- 
fected its priées. Appellee's gênerai agent stationed at Madison, 
Wis., during the years 1899 and 1900, the years when, as before stat- 
ed, appellant company made a raid into that state, testified that in 
those years appellant company ofïered its drill in Wisconsin at a 
much less price than appellee's priée for its drill ; that it sold its drill 
to eight named dealers, who, prior to that time, handled appellee's 
drill and had not handled appellant company's; that this compéti- 
tion reduced the number of sales of appellee's drills, and that in his 
opinion if appellant company had not been in the market a like num- 
ber of appellee's drills would hâve been sold, instead of appellant 
company's. Appellee's gênerai agent, stationed at Minneapolis, Minn., 
since 1898, testified that in the fall of 1898 he came in contact with 
dealers who told him that appellant company's drill had been ofïered 
to them at a great réduction from appellee's price; that in 1899 
some of them reduced their order of appellee's drill, and at the time 
of settlement told him that they had sold appellant company's drill. 
He further testified that since that time the latter drill had been in 
strong compétition with appellee's, and was ofïered at such low 
priées that he could not compete and consequently lost agencies, and 
his orders were in many instances eut in on. He gave two instances : 
One, where appellee lost a sale to six farmers at Bellevue, Minn., 
and the other at Hoffman, Minn., where appellee only sold seven or 
eight drills, when it had usually sold a full car load each year. Both 
thèse instances, however, happened in 1901, after the close of the in- 
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fringing period involved herein. Appellee's gênerai agent at Fargo 
since 1897 or 1898 testified that he had met with strong compétition 
from appellant at Graceville and Hallock, Minn., and Larimore, 
Church's Kerry, Leeds, and Langdon, N. D. ; that in 1899 appellant 
Company sold to appellee's local dealers at Hallock, Minn., who had 
been such for five or six years previous, and appellee was unable to 
sell to them at ail on account of price ; and that in the same year ap- 
pellant Company also secured appellee's local dealer at Langdon, and 
it was compelled to put a salaried man there and sell its drill to farm- 
ers at nearly wholesale priées, in order to sell any at ail. He testified 
generally that, in his opinion, he could hâve sold at least 75 per cent, 
of the drîlls appellant company had sold in addition to his regular 
trade, and that the oiifer of appellant company's drill at eut priées 
caused appellee to lose a great many sales. 

This is ail the évidence of this character which the record contains. 
Several things in regard to it are to be noted. In the first place, one 
is impressed with the paucity of instances which appellee has present- 
ed of appellee coming into direct compétition with it during the eight 
years covered by the infringing period. The only cases given are 
that at Dowagiac, in appellee's home territory; that at eight différ- 
ent places in its Madison territory; that at two différent places in 
its Minneapolis territory, after the close of the infringing period ; 
and that at six différent places in its Fargo territory. Again, assum- 
ing that it is enough to engender the opinion that appellee did lose 
some sales by reason of the compétition of the défendant, it does not 
présent any data by which the master or this court could say that so 
many sales made by défendant were sales which would hâve been 
made by complainant but for its interférence. If it does not do this, 
there is no ground for more than nominal damages. Further, this 
évidence suggests that possibly it was within appellee's power to hâve 
made out that it lost a certain number at least of the sales made by 
appellant company, and this by proving at least the number of drills 
the appellant company sold to the eight dealers in appellee's Madison 
territory and to the six dealers in the Fargo territory referred to 
above, who were old customers of appellee. It might be reasonable 
to conclude that if appellee's old customers had not bought appellant 
company's drills they would hâve bought a like number of appellee's. 

In the case of Zane v. Peck (C. C.) 13 Fed. 475, Judge Shipman 
said : 

"I think that the master was justlfled by the testimony In flndlng that but 
for the infringement the plaintiffs would hâve made the sales of thelr faueets 
to their old customers, which were made to them of the Infringing faueets by 
the défendants." 

Still, further, the opinions of said witnesses that appellee lost sales 
by reason of appellant company's sales or as to the extent of its losses 
does not help matters. As said by Judge Sanborn, in the case of 
Central Coal & Coke Company v. Hartman, 111 Fed. 96, 49 C. C. A. 
244: 

"The specnlatlons and conjectures of witnesses who know no facts from 
which a reasonably aceurate estima te can be made form no better baais for a 
jndgment tban the conjectures of the jury wltbout facta." 
180 F.— 61 
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And, finally, we hâve appellee's sales manager's word for it that 
the extent to which appellant company's sales affected the sales of ap- 
pellee is "problematic." If the évidence in the record gets us no 
further than this, as to that extent no allowance can be made appellee 
for sales lost. 

Such, then, is substantially ail that the record présents us that can 
be claimed to hâve a tendency to make out that appellee would hâve 
made the sales which appellant company made had it not made them. 
There is nothing in it tending to establish that appellee lost ail, or any 
certain number at least, of said sales. There are other slight consid- 
érations presented in the évidence which tend to render the matter more 
uncertain, but it is not necessary to make any detailed référence to them. 

We hâve treated the question presented for détermination hère as be- 
ing whether appellee would hâve made said sales had not appellant 
company made them, and not as whether appellee or some other in- 
f ringer of its patent would hâve made them had not appellant company 
made them. It cannot be maintained that, if the évidence established 
that appellee or some other such infringer would hâve made said sales, 
or some certain number of them at least, had not appellant company 
made them, the appellee would be entitled to recover from appellant 
company as damages the profits which it would hâve made had it made 
said sales or such certain number thereof. There was no concert of 
action between appellant company and said other infringers. Each 
one was acting on its own account, and neither was responsible for 
the action of the other. But the évidence did not tend to establish 
this. In the state of the évidence it is not possible to say that many of 
the purchasers of said drills would not hâve retained or purchased 
inferior machinery, or the Van Brunt drill, possibly of somewhat 
less and yet substantial merit, or the dise drill, had they not bought 
the drill of appellant company, and, if so, how many of them would 
hâve 30 donc. 

It is not enough to show that it is probable complainant has lost 
some sales and therefore sustained some damages. Damages cannot be 
given upon such a conjectural basis. Seymour v. McCormick, Mayor 
v. Ransom, and Philp v. NocIî, cited heretofore. To say that every 
farmer who bought an improved spring shoe drill would hâve bought 
the Dowagiac drill when the field was full of compétition selling the 
drill of other infringers with whom the McSherry Company was not 
in accord, or a drill of some other make, is the wildest spéculation, 
and ignores the well-known effect of the methods employed for 
exploiting such mechanism. In Reed v. Lawrence (C. C.) 29 Fed. 920, 
Judge Severens, referring to such a contention, said: 

"To say that every purchaser would hâve bought a spring-toothed harrow 
havlng the peculiarlty of the Garver patent, and would hâve bought no other 
Bpring harrow, Is impossible, without Ignoring what is constantly happening 
throughout the country." 

In Tatum v. Gregory (C. C.) 51 Fed. 446, the pétition claimed 
the profits he would hâve made upon sales made of an infringing 
device; Judge McKenna, now Mr. Justice McKenna, denied the suf- 
ficien<^ of the évidence upon which the master had allowed such dam- 
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âges. The very learned judge in respect of the évidence to make out 
such damages, after referring to the inadequacy of some évidence 
claimed as direct évidence that particular sales had been lest through 
the présence of the infringer in the market, said : 

"And no presumption can be safely indulged In agalnst the fact that there 
were other competitors of complalnants besides respondents, other edgere, 
and other Infringers. If the other edgers are conceded to be Inferlor, they 
were cheaper, and the testlmony shows were salable; and there are suits 
pending agalnst other infringers. In thls condition of things and the évidence, 
it would be incurring too much risk of doing injustice to décide that plaintlffs 
would hâve made the sales whlch respondents made. In other words, that the 
purchasers from respondents would not hâve bought them or another, some 
other edger, or bought the same edger from another infringer, but would hâve 
bought of plaintiffs at a higher priée; that they would not hâve done what 
the wltness sald they did do. I do not think, therefore, that the évidence sua- 
tains the finding of the master that the plaintiffs incurred $1,742.62 damages 
by respondents' sales." 

No case cited by appellee shows an allowance of damages for sales 
lost upon any such Une of évidence as that upon which the decree of 
the court below was based. The case of Manufacturing Company 
v. Cowing, 105 U. S. 253, 26 L. Ed. 987, which has been much reHed 
upon, was a totally différent case upon its facts. That was a case in 
which the question was whether the entire gain of the défendant in 
making and selling an infringiijg device was a loss sustained by the 
patentée. The device of the patent was an improved pump, which had 
superseded ail other pumps in use for pumping gas. There was no 
market for this pump except in the oil-producing région of Pennsyl- 
vania and Canada, and less than a thousand supplied the demand. It 
was also found that the infringer could not enter the field unless he 
took the improvement of the patentée and added to his old-style pump, 
and the court found without tîie improvement no sales would hâve been 
effected. Upon this state of facts the court said : 

"Thls is an exceptional case. A limited locality requlred a particular klnd 
of pump, to be used only in that locality for a spécial purpose. The market 
was not only limited to a particular locality, but it was unusually limited In 
demand. A single manufacturer possesslng the facillties the appellant had 
could easily, and with reasonable promptness, flll every order that was made. 
There was no other pump that could successfully compete with that controlled 
by the patent. Under thèse clrcumstances it Is easy to see that what has been 
the appellees' gain in this business must necessarlly hâve been the appellant's 
loss, and consequently the appellant's damages are to be measured by the ap- 
pellees' profits derived from thelr business in that spécial and limited market. 
Thls, as it seems to us, Is the logical resuit of the rule whlch has been stated. 
By Infrlnging on the appellant's rights, the appellees obtalned the advantage 
of the increased marketabillty of thelr pumps. The action of the court below, 
therefore, limlting the fleld of Inqulry as to damages, cannot be sustained." 

Appellee's counsel does not contend that there are any data in the 
record from which it can be argued that appellee would hâve made ail 
or any certain number at least of those sales had not appellant company 
made them. His position is that, by certain action on its part, appellant 
company prevented appellee from showing that such was the case, and 
that therefore it should be treated as if it had shown it. In the course 
of the préparation of this case in the lower court, appellee placed the 
manager of the Minnesota Moline Plow Company, the jobber to whom 
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a large number of said 3,496 drills were sold by appellant company 
between 1898 and 1900, against whom appellee then had a suit pending 
in the Circuit Court for the District of Minnesota, which resulted in 
the décision reported in 118 Ped. and 55 C. C. A., referred to above, 
on the witness stand within said District of Minnesota, and asked him 
to give the priées at which said plow company resold the drills so pur- 
chased by it to dealers, and to produce its book of account with its 
customers showing the number of drills which it had so resold. On ad- 
vice of appellant company's counsel, the witness declined to answer the 
question and to produce said books. Thereupon appellee applied to 
Judge Lochren, sitting as Circuit Judge of said court, to make an or- 
der requiring the witness to answer and to produce, and the said plow 
company made an application to him to make an order in said suit 
against it preventing appellee from making an inquiry of its officers or 
employés as to the contents of said books or as to the persons to whom 
or the priées at which the drills purchased from appellant company 
were resold by it. Said judge denied the former motion and granted 
the latter. This is the action on the part of appellant company which 
is relied on as relieving appellee of the burden of making out its case 
in the particular now in question. It is claimed that if it had not thus 
been balked it would hâve shown who the exact customers of the plow 
company were, and with this information could hâve shown further 
why they purchased appellant company's drill and that they would 
hâve purchased appellee's drill had they not donc so. 

It is not entirely clear, to say the least, that appellee in this matter 
had any such ultimate purpose in view. We are somewhat impressed 
with the notion that the object of this inquiry was solely for the pur- 
pose of showing the priées at which said plow company resold said 
drills, upon the idea either that it could recover of appellant company 
the profits which said plow company made upon such resale, or that 
it would show that said priées were considerably less than appellee's, 
and thereby tend to make out that it lost the sales which were so made. 
But it is not important that we state the grounds of this impression. 
Appellee in the instance heretofore referred to did prove who certain 
of the exact customers to whom said plow company sold appellant 
company's drill were, and that they were its old customers, and it 
could hâve shown through them exactly how many drills they bought 
from the plow company, but it did not do so. Appellant company 
had the right in good faith to take the position that appellee was not 
entitled to this évidence, and there is nothing impugning its good faith 
in the matter. 

Judge Lochren held that it was right. Appellee could hâve ques- 
tioned his action in the appellate court and had him set right if in 
error, but this it did not do. This it did as to similar action had 
in the Brennan Case pending in the Circuit Court for the Western 
District of Kentucky, and it was held that appellee was entitled to 
the évidence it sought, even though it may hâve been irrelevant. 
Dowagiac Mfg. Co. v. Lochren, 143 Fed. 211, 74 C. C. A. 341. We 
fail to see anything in appellant company's preventing in this way fhe 
introduction of this évidence to relieve appellee of the burden of mak- 
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ing out its case. No presumption exists that if appellee had been 
allowed to hâve its way it would hâve made it out. 

When we come to consider the report of the spécial master and 
the opinion of the lower court, ail that we find relied on as upholding 
the allowance of thèse damages is the fact that appellee could hâve 
supplied 3,496 drills in addition to what it did supply, and the further 
fact that appellant company was a wanton and malicious pirate. But 
the fact that appellee could hâve supplied this additional number of 
drills is not sufficient in and of itself to entitle appellee to the damages 
allowed. It must appear that it would hâve sold them had not appel- 
lant company made the sales it did. The burden was on appellee to 
introduce évidence of data from which this could be inferred. It was 
not relieved of this burden by the fact that appellant company was a 
wanton and malicious pirate. It is questionable whether it was such, 
and whether more can be said of it than that it was a stubborn de- 
fender of what it believed were its rights, though the way in which, 
after it was sued, it raided appellee's home and Madison territories 
with appellee's former gênerai agent at Madison in charge of its 
forces may be thought to indicate a degree of viciousness. But, how- 
ever this may be, the quality of the act of infringement complained 
of had no relevancy on the question as to whether the sales which ap- 
pellant company made, or a certain number of them at least, were 
sales lost by appellee, which was essential in order for appellee to 
be entitled to the damages allowed. Any considération thereof when 
that problem is up for solution is calculated to interfère with the free 
play of one's mind thereon. 

Our conclusion, therefore, is that the appellee was not entitled to 
be allowed damages for profits that it would hâve made had it sold 
any of the drills which appellant company sold. There is some évi- 
dence that it was compelled to reduce its priées slightly and to incur 
additional expense in employing more men to push its drills by reason 
of the compétition to which it was subject. But no allowance was 
made or is claimed on that account. It is not clearly made out just 
what its loss in this particular was, and the évidence comes short of 
showing that this loss was due to appellant company's particular com- 
pétition, just as much so as it comes short of showing that appellee 
would hâve made the sales which appellant company made had not it 
not made them. 

The decree awarding more than nominal damage to appellee is re- 
versed as to the appellant company. 

This decree is also appealed from by the individual appellants, C. B. 
Oglesby and T. O. Eichelberger. It was claimed at the time the suit 
was brought that they were respectively the président and the secretary 
and treasurer of the appellant company. It is made a question wheth- 
er they are sued, and the decree is against them in their officiai or in 
their individual capacity. It is also questioned whether, even though 
appellee may hâve been entitled to ail the relief granted as against the 
appellant company, it was entitled to any relief whatever against them 
in either capacity. We do not find it necessary to dispose of ei- 
ther question. As appellee was not entitled to a decree against ap- 
pellant company for any damages, it was not entitled thereto against 
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the other appellants. So far as the profits are concerned, though en- 
titled to the decree therefor as against the appellant company, it is 
not entitled thereto as against the other appellants. The appellant com- 
pany alone received those profits. It is not claimed that the other ap- 
pellants received any portion thereof. 

The decree is therefore reversed in toto as to the individual ap- 
pellants. 

Then as to the cross-appeal. As appellee was not entitled to the 
first item of damages, it follows that it was not entitled to the second. 
And, as it was entitled to no damages at ail, there was no room for 
application of the trebling statute. That statute has no relation to 
profits. It concerns damages alone. 

As to the costs, it is équitable to divide them equally between the 
appellant company and the appellee in both the lower court and this 
court, and we so direct. 

The cause is remanded to the lower court for further proceedings 
consistent herewith. 

Simultaneously with said cause, there was heard and submitted an 
appeal by said Dowagiac Manufacturing Company from a decree of 
the lower court in favor of said C. B. Oglesby upon his so-called 
cross-bill treated in the lower court as an original bill, the relief which 
it sought and the ground thereof being set forth in the case of 
Dowagiac Mfg. Co. v. McSherry Mfg. Co. (C. C. A.) 155 Fed. 524, 
granting him the relief sought thereby. The ground upon which that 
relief was granted was that in the record in the foregoing cause said 
company was not entitled to a decree against said Oglesby. This was 
error. That relief was not sought on that ground. It was sought on 
the ground of fraud in the procurement of the decree whose enforce- 
ment was sought to be enjoined. The lower court had lost ail control 
over its enforcement on any other ground. But inasmuch as we hâve 
reversed said decree for error, it is not necessary that we pass on the 
question of fraud. The decree in favor of Oglesby is therefore re- 
versed, with direction to divide the costs as aforesaid, and this opinion 
wil! be filed in both cases. 

RICHARDS, Circuit Judge, dissents. 
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HAZEL, District Judge. The bill charges infringement of patent 
No. 611,438, issued to complainant on September 27, 1898, for im- 
provements in speed wagons — light four-wheeled vehicles with nar- 
row bodies, used chiefly on circulât racing tracks with fast running 
horses. The body of the speed wagon is supported on a running 
gear of peculiar style or construction, consisting of front and rear 
portions, each carrying on spindles the front and rear wheels. Thèse 
two portions of the running gear are not directly connected with each 
other, but are separately attached to the vehicle body, and, except for 
the fifth wheel and the thill couplings carried by the front portion, 
they are substantially similar in construction. The novel features of 
the frame of the wagon are claimed to exist in the employment of 
a so-called double truss, which carries the fifth wheel at its front por- 
tion; its lower ends extending downwardly to the inner ends of the 
wheel spindles. The arched and rearwardly inclined brace engages 
at its extremities the extremities of the spindles. By this arrange- 
ment the arched brace connects with the spindles on the outside of 
the wheels, the spindles become a part of the wagon frame, and 
rigidity of the spindles is secured. 

The patent has 11 claims, ail of which are in issue except the fifth, 
sixth, and ninth. The first claim, which contains the important élé- 
ments, may be fully ' set forth, and an epitome of the others will suffice 
to enable an understanding of the controversy. Claim 1 reads as fol- 
lows: 

"1. A speed wagon consisting of front and rear truss-frames carrying the 
wbeel spindles, each frame extending upward perpendlcularly from the 
spindles, an arched brace for each frame and its set of spindles arrangea at 
an angle of substantially forty-flve degi-ees to the sald frame, and a wagon 
body Connecting said f rames and having said arched braces bearlng against the 
bottom of the same, said braces having substantially stralght portions at their 
bearing against the body, substantially as described." 

The essential éléments of this claim are (1) front and rear truss- 
frames carrying the wheel spindles perpendlcularly from the spindles ; 
(2) an arched brace for each frame and its set of spindles, arranged 
at an angle of substantially forty-five degrees to said frame; (3) 
a wagon body, Connecting said frame and having the arched braces 
bearing against the bottom of the same. Claim 2 is similar to the 
first, and includes "the inwardly and upwardly inclined arched brace" ; 
claim 3 is broader, and embraces the feature of separate frames for 
the front and rear; claim 4 is for the running gear, including a thill 
connection directly above the spindles ; claim 7 is for an arched sup- 
porting frame, the spindles and inclined brace, and the fifth wheel ; 
claim 8 is substantially the same as the preceding claim, except that 
it mentions "latéral arched braces"; claim 10 specifically relates to 
the combination, including a king-bolt support ; and the eleventh claim 
is for a front arched frame and brace in combination with the fifth 
wheel. In his spécification the patentée says: 

"My Invention has référence to speed wagons ; and the objeet of the Inven- 
tion Is to overcome and remedy certain materlal defects In speed wagons as 
they are now constructed, ail substantially shown and described and par- 
ticularly polnted ont in the clalms." 
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According to the évidence the defects in the speed wagon consisted 
of objectionable strains, vibrations, and swaying on the fifth wheel, 
due to the high speed which race horses attain in running with ve- 
hicles of this class. Emphasis is laid upon the feature of the patent 
by which the truss frames are arranged perpendicularly to the wagon 
body and the brace frames extend approximately at an angle of 45 
degrees to the body. The problem presented to the inventof, and 
which he designed to solve, was to remove the strain caused by the 
weight of the pull of the driver from the running gear and the king- 
bolt to the arched brace. Speaking on this point the patentée says: 

"So perfectly does this construction and arrangement of parts opéra te that 
I can use a materially llghter running gear than before, with greatly improv- 
ed effects in rigidlty of frame and action on the road." 

The défendant contends that the claims in controversy lack pat- 
entable invention, and, even should the court sustain them as covering 
a combination of éléments, that it does not infringe, because the dé- 
tails of construction, together with the arrangement of the brace and 
truss frames at an angle of substantially 45 degrees, is wholly absent 
in its construction. The complainant, however, rejoins that as far 
as the particular construction is concerned he was a pioneer, and 
therefore a broad construction must be given to the claims. He also 
insists that, even if the claims are limited to the détails of construc- 
tion, the prépondérance of the évidence shows that the defendant's 
structure embodies the subject-matter, and by the employment of sub- 
stantially the same elemental features the identical functional resuit 
is attained. 

The first proposition for discussion is whether the first and second 
claims disclose invention. None of the prior patents for sulkies or 
speed wagons contain the élément of an "inclined arched brace for each 
frame and its spindles arranged substantially at forty-five degrees to 
said frame." I do not doubt the analogy between the sulkies and 
speed wagons; but nevertheless it is not clear to me that the patents 
cited by défendant relating to sulkies anticipate the patent in suit. 
The arrangement of complainant's arched brace connected to the spin- 
dles is not found in the prior art; nor does the brace found in sul- 
kies or other vehicles suggest its application by the skilled in the art 
to the Phillips structure. It is true that in the patent to Windle, 
No. 587,828, the wagon body may be supported on the front and 
rear axles without using a pôle or reach; yet such structure has not 
the arched brace connected to the spindles which is the essential élé- 
ment of the claims under discussion. The braces, j, in the Windle 
wagon are differently arranged than those of the Phillips structure, 
they being used to impart rigidity to the reach when fixed to the 
trusses; and, moreover, the truss frames are vertically arranged in 
connection with the spindles. But as they are without the inclined 
arched brace I do not think they can possibly attain the particular 
object of the patent in suit. The prior patent to Wells, No. 577,339, 
is for improvement in sulky to prevent the rocking motion. Braces 
are shown running from the spindles to the forward thills; but such 
structure does not anticipate the patent in suit, for it bas not the truss 
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frame built from the wheels and the inclined brace of the daims in 
suit. The Perren speed wagon is also without the inclined brace, 
nor has it the arrangement for bracing the outer ends of the spindles ; 
hence the spindles, being unsupported at their ends, lack the rigidity 
produced in complainant's arrangement of spindles. Nor does the 
Clark patent. No. 522,150, disclose the éléments of claim 2. In the 
Phillips patent, as already observed, the arched brace inclines up- 
wardly and at its upper end adjoins the straight portion lying in the 
same plane as the upper part of the vertical truss. This f eature is not 
found in the Clark patent. There the inclined member is above the 
vertical member, and if a wagon body were put upon the frame the 
inclined member would be below the plane of the truss. Various 
other patents are cited in anticipation; but, as the éléments are used 
in a différent form or shape, they do not require spécial attention, 
in view of what has been said regarding the Windle, Wells, 
and Clark références. 

In my estimation claims 1 and 2 are not devoid of invention. The 
patentée is not thought to hâve been a pioneer in the sensé that he 
was the first to invent a light four-wheeled speed wagon without 
the necessity of a pôle or reach ; but by his adaptation he has improved 
wagons of this class by remedying certain indicated defects. It may 
be conceded that his improvement is not far removed from mechanical 
skill, yet it is believed that the conception was not so obvious as to re- 
move any doubt which the court may entertain as to the necessity of 
exercising the inventive faculty in making the improvement. The 
claims should not be construed so narrowly as to deprive the patentée 
of the improvement he has concededly made in the speed wagon in- 
dustry. The limitation of the claims in the patent office does not, in 
my estimation, operate to conclude the patentée from asserting that 
the détails and mechanisms of construction of defendant's wagon 
and assembling of the parts was substantially such as pointed out 
in the spécification in suit 

Infringement. 

The defendant's speed wagon substantially embodies the éléments of 
claims 1 and 2. Its truss frame does not extend perpendicularly to 
the wagon body, nor do its brace frames incline at an angle of 45 de- 
grees thereto. But it is shown that the upward extension of the truss 
frame is about 76 degrees ; that is, 14 degrees from the perpendicular. 
According to the complainant's expert witness Nathan, the angle 
between the truss frame and the arch brace in the defendant's struc- 
ture is actually 52 degrees, and the expert witnesses for the défendant 
agrée that an angle of 49 degrees practically covers the angle of 
complainant's structure. Upon this point I am satisfied that no new 
resuit or function is created by the différence in the angle of the 
truss frame. To strengthen this view it may be stated that the spéc- 
ification and claim 1 in suit refer to an inclination of the brace "of 
about forty-five degrees" and "substantially forty-five degrees." 
Nor does the adaptation by the défendant of a bar running from the 
slanting arched brace to join the inner side of the spindle secure a 
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différent functional effect tlian that which is obtained by the arched 
brace of the patent in combination with the other éléments of daim 
1. The removal in defendant's structure of the thill connection fur- 
ther back from the point of connection of the thill with the clips of 
the Phillips patent does net avoid the claim covering the inventor's 
arrangement, nor do the words "above said spindles," contained in 
claim 4, call for a construction which would place the clip connec- 
tion directly above the spindles. Claim 3, which apparently is 
broader than the others, is thought to be valid, as it includes the 
truss support carrying the wheel spindles and mentions the inclined 
brace engaging the ends of the spindles. Properly construed, this, 
of course, must be deemed to refer to "frames extending vertically 
upward" and Connecting with the inclined frame substantially at 
the angle specified and as herein construed. The indicated difïer- 
ence in mounting the running gear in defendant's construction is 
inconsequential ; and the round fifth wheel, while somewhat unlike 
that of complainant in form, appears to be supported across the 
frame and brace, to which it is firmly attached. 

There is nothing novel in the employment of a fifth wheel in a 
speed wagon. In the Windle wagon the fifth wheel is not supported 
or braced by portions of the running gear. The essential feature of 
the claim in suit consists in mounting the fifth wheel in such manner 
as to support it across the arched frame and the inclined brace. I 
incline to the belief that by this method of construction rigidity is 
imparted to the running gear and that the manner of its construction 
and its functional eflfect was not obvious. The tenth and eleventh 
claims include the king-bolt located midway between the fifth wheel 
and its supporting brace. The king-bolt, of course, was familiar to 
the art; but, considered in the Hght of its use in combination with 
the rigid front frame and its inclined brace, it must be regarded as a 
détail of construction. 

The varions éléments and features of construction of the Phillips 
invention, or their substantial équivalents, are used by the défendant 
in the construction of its speed wagon, ancî in conséquence of such 
use and appropriation the functional characteristics of the patent in 
suit are secured thereby. 

In my judgment complainant is entitled to a decree, with costs, 
for infringement of the involved claims, to wit, 1, 2, 3, 4, 7, 8, 10, 
and 11, and an accounting, as prayed for in the bill. 
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DONNER V. AMERICAN SHBET & TIN PLATE CO. 

(Circuit Court, W. D. Pennsylvanla. April 24, 1908.) 

No. 22, May Tenu, 1906. 

1. Patents— iNTERrEEiNQ Patents— Suits to Déclare Void. 

To make out a case under Rer St. § 4918 (U. S. Comp. St. 1901, p. 
3394), for adjudging a patent vold for interférence, there must be an 
actual conflict and not mère Infringement, and In determinlng whether 
ttiere Is an interférence tlie court cannot go beyond the claims as to 
which It is cliarged so as to consider the patent as a wliole. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, 8§ 146, 
147.] 

2. Same— Infringement— RoLLiNG Black Plate. 

The Donner patent. No. 620,541, for a method and mechanism for 
rolling black plate by means of a set or sets of rolls arranged in con- 
tinuons train, to which the sheets are successively fed on a moving table 
or conveyor, the sheets being matched or made into packs in the course 
of the process, and reheated l)etween the sets of rolls as required, whlle 
no one of the daims alone niay express the fuU invention, as a whole 
was not antlclpated, and diseloses invention. Claim 5, for pinch roUera 
to hold the matched sheets in place and shape whlle being fed Into the 
rolls, is voId for anticipation, but claim 4, coverlng mechanism for match- 
Ing the sheets without interruptlng the continuity of the opération, dis- 
eloses novelty and invention. Such claim also held infringed. 

In Equity. Suit for infringement of letters patent, No. 620,541 for 
rolling bladc plate, granted to William H. Donner February 28, 1899. 
On final hearing. 

James I. Kay, for complainant. 

James K. Bakewell and Charles Neave, for défendants, 

ARCHBALD, District Jtidge.^ So far as the bill proceeds for the 
cancellation of the alleged interfering claims of the Bray patent, it is 
clear that it cannot be sustained. To make out a case under section 
4918 of the Revised Statutes (U. S. Comp. St. 1901, p. 3394), where 
this is provided for, there must be actual coniîict, and not mère infringe- 
ment. Gold Ore Separating Co. v. United States Disintegrating Co., 6 
Blatchf. 307, Fed. Cas. No. 5,508 ; Mfg. Co. v. Craig (C. C.) 49 Fed. 
370. Otherwise, whenever a défendant justified under a patent, and 
was found to infringe, a cancellation could be ordered, even though the 
infringing patent was for a valuable improvement, which, subject to 
the principal invention, the patentée had a perfect right to maintain. 
It has therefore been held that the interférence, authorizing a cancel- 
lation, does not exist between a patent, having a dominant, broad, 
claim, and a later one, having a subordinate, spécifie claim. Stonemetz 
Machinery Co. v. Brown Machine Co. (C. C.) 57 Fed. 601; Brown 
Co. V. Stonemetz Mach. Co., 58 Fed. 571, 7 C. C. A. 374. Nor, un- 
less the claims in controversy cover the same mechanical construction 
or device. Simplex Railway Appliance Co. v. Wands, 115 Fed. 517, 53 
C. C. A. 171. And in determining whether there is an interférence, 
vvithin the meaning of the statute, the court cannot go beyond the claims 

iSpecially asslgned. 
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as to which this is charged, so as to consider the patent as a whole. 
Mfg. Co. V. Craig (C. C.) 49 Fed. 370. Stonemetz Machinery Co. v. 
Brown Machine Co. (C. C.) 57 Fed. 601. 

In the présent instance, comparison is made between claim 4 of the 
Donner (complainant's) patent, and claims 6 and 10 of the Bray, both 
relating to a mill for the rolHng of black plate; the former of which 
(daim 4) is, in terms, for "a continuous train in which two of the 
sets of rolls are sufEciently removed from each other to allow the 
bars or sheets to be matched between" the said rolls ; while the latter 
(claim 6) is for "a combination with two pairs of reducing rolls ar- 
ranged in tandem, of a matching device located between and in line 
with the rolls" the matcher being provided with suitable stop mechan- 
ism; and (claim 10) for "a continuous mill having a séries of sets of 
rolls arranged in tandem and matching mechanism interposed between 
two of the sets." Conceding, of necessity, that thèse claims are much 
alike, dealing with the same gênerai idea as they do, they nevertheless 
difïer in the way of treating it, to such an extent that a cancellation of 
either of them is not warranted. Critically analyzed. Donner simply 
calls for a matching pass or space in which to match ; while Bray 
déclares, in the one claim, for a matcher or matching device with suit- 
able stop mechanism, and in the other for matching mechanism or 
means to effect the matching, without more. However closely they may 
thus approach each other, patentably considered, they are not the same, 
the one being directed to a place where matching can be donc, and the 
other to the means for bringing it about. It may be that, having regard 
to the scope of the invention as disclosed by the spécifications, match- 
ing mechanism is to be read into the Donner claim, of which more anon. 
But taking it as it stands, as at présent we must, while the fact of 
matching is no doubt involved iri it, the same as in the claims of the 
Bray, each is concerned with a différent phase, which, on an application 
tq cancel, is to be regarded as distinct. Even if this were not so, and 
the Donner is to be taken as though matching mechanism were actual- 
ly expressed, this necessarily would be of the same gênerai character as 
that described in the spécifications, and the same being true of that 
called for in the Bray, the simple stop fingers of the one are not to be 
idçntified with the highly organized arrangement provided for in the 
other, however they may both lead to the same resuit. The case is 
therefore to be disposed of, entirely aside from the question of inter- 
férence, on the validity of the complainant's patent and the infringe- 
ment charged. 

As already stated, the patent in suit relates to the rolling of black 
plate, which is the basis of commercial tin, and is much thinner than 
ordinary sheet. According to the art previously practiced for nearly 
200 years and which is still in extended use, the métal, in the form of 
heated bars, of about the width intended for the finished sheet is fed 
back and forth, two following each other at a time, between plain faced, 
adjustable rolls, arranged in single stands, two rolls high, and tended 
by three workmen, a f eeder or rougher, and a catcher, to actually handle 
the métal, and a skilled roller or watcher, to oversee the whole. After 
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eacli passage of the métal through the rolls, the roUs are screwed doser 
together, until the sheet has been brought down to what is known as a 
matching thickness, which is usually after the fourth réduction, upon 
which two or more of the sheets are seized by the workmen with tongs 
and put together into a pack, and in this shape, with or without re- 
heating, they are again rolled, on the same or another stand, the roll- 
ing in packs, by reason of the extra pressure so secured, having the 
effect of reducing the sheets in a way that nothing else will. If re- 
quired to be reduced to a still lower gage ; the sheets are pulled apart, 
so as to prevent their sticking or welding — a fruitful source of trouble 
— and after having been doubled over like a sheet of paper are again 
reheated and rolled, and for extrême réduction, they may be redoubled 
and rolled again. Finally, when ail has been accomplished that is 
desired in this direction, the sheets are put singly through smooth- 
ing rolls to give them a superficial finish. Between each of the orig- 
inal réductions or passes, the rolls hâve to be carefully adjusted for 
the next turn, for which service a person with especial skill, to watch 
or "nurse" them, is required, the beat imparted by the métal being an 
clément to be reckoned with, and often affecting the rolls unequally, 
spoiling the sheets. The packs also, on being put into the furnace with 
others which are botter, tend to draw down the température of the 
latter and cool or harden them, which has likewise to be carefully con- 
sidered and attended to. Thèse are some, but by no means ail, of the 
difificulties involved in the process, which in ail its phases is a délicate 
one calling for the skill of trained and high-priced workmen. Preserv- 
ing the essential steps of it, the complainant claims to bave arrangea 
for its successful performance on a séries of rolls, set in tandem or 
continuons train, the heated métal, instead of being reduced on single 
stand rolls, which bave to be adjusted after each réduction, being 
passed on from one pair of rolls to another, by means of a conveyor or 
moving table, each pair being set to do the particular work assigned 
to it, and being kept at the proper température or contour for doing 
so, by virtue of the uniform beat of the bars or sheets which are fed 
to it in a regular and continuous manner. Being the first to make use 
in this way of continuous rolling for the manufacture of sheet plate, 
contrary to the prevailing view as to its practicability, and claiming 
to hâve thereby made a radical departure in the plate rolling art, the 
complainant asks to be protected in the patent which be has obtained 
for it, against which it is charged that the défendants infringe, 

The character of the invention, and the objects sought to be accom- 
plished by it, will be best shown by référence to the spécifications, 
where, after describing the hand method, with single stand rolls, pre- 
viously pursued, and the disadvantages of it, it is said by the inventer : 

"The object of my Invention is to provide a plant and mettiod of worlcinjr 
the métal whereby the time and labor consumed in passing the métal 
back over the rolls is obviated and the iron reduced more rapidly and with- 
out changing the adjustments of the rolls. A further object is to provide a 
plant of this character whereln the métal after each set of réductions is re- 
heated in a furnace-chamber at a point remote from the sets of packs which 
hâve been subjected to one less séries of réductions and to obtain a continuous 
plant whereln Uie varions sets of rolls are malntained at substantlally the 
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same température by reason of the métal passing therethrough In a oontinu- 
ous or regular manner, thus glvlng more accurate sheets and reducing the li- 
ablUty of breaklng the roUs." 

Proceeding by référence to the accompanying drawings to partic- 
ularly describe the apparatus designed to embody the invention, it is 
said: 
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"Figure 1 is a dlagrammatic plan view, partly in section, showing a plant 

• ♦ * constructed In accordance wlth my invention ; and FIg. 2 is a de- 
tailed view of a stop mechanism. 

"In the drawings, A représenta a tieating-furnace having chambers 2, 3, and 

4, in which the bars are heated. Tliis fumace may be provlded with one or 
as many chambers as desired. When the bars are brought to the proper beat 
In this furnace, they are taken to a eontlnuous mlll, D, consistlng of several 
sets of two-high rolls, of which I bave sbown six sets, arranged in tandem; 

• * • each set of rolls being provided with a feed-table or conveyor, 

• • • which is shown as conslsting of a séries of sproclœt-chains passing 
over posltively-driven sprocket-wheels at their ends, though other forms of 
posltlvely-driven feed-tables may be employed, if desired. • * « The 
métal being placed upon the flrst feed-table passes through the set of rolls, 

5, and being redueed therein émerges upon the second feed-table, which car- 
ries It to the rolls, 6, in which it reeelves a further réduction, and thence 
passes on in a similar manner through the sets of rolls, 7 and 8. The next 
set of rolls, 9, is spaced a sufficient distance from the set, 8, so that the plates 
may be matched at this point. If desired, the feed-table between rolls 8 and 
9 being correspondingly lengthened for this purpose. To stop the plates upon 
the table between the rolls 8 and 9, I show tilting Angers, 29, arranged be- 
tween the chains near the end of this table * • * to be swung Into upper 
liositlon to stop the' métal or into lowered inoperatlvé position by a lever, 30. 
From roll, 9, the métal passes through set, 10, and on emergtng from this set 
of rolls the métal, which has now been redueed to a suitable gage for doubllng, 
émerges upon a feed-table, 12, by which it is carried to a doubler, 13, upon 
which it is sultably doubled and taken to the furnace, B, having chambers, 
14, In which the doubled pack is reheated. The pack being heated in one of 
the chambers of this fumace is drawn out and redueed In the continuons 
train, E, it being flrst placed upon a conveyor, 15, and carried to a set of 
rolls, 16, in which It is redueed and émerges upon a feed-table, 17, by which 
it is carried to another set of rolls, 18, in which it is further redueed and 
drops upon the feed-table, 19, by which it Is taken to the doubler, 20. After 
being doubled therein the pack is then taken to a reheatlng-furnace, C, and 
being reheated in one of the chambers, 21, thereof is taken to a third eontlnu- 
ous train, F, consistlng of three sets of rolls * * * having feed-tables or 
eonveyors * * * similar to those of the other trains. The métal passing 
through thèse three sets of rolls is redueed therein to the proper gage of sheets 
and émerges upon a conveyor, 26. 

"In order to prevent twlsting or spreading of the pack between the sets of 
rolls after it has been redueed in gage to a point where this may occur, I pref- 
erably provide in front of and closely adjacent to the reducing-roUs small 
rolleris, 27, which aet upon the packs passing through thèse rolls, guiding 
tbem and preventlng twlsting and spreading by their action upon the surface 
of the sheets in the same manner as a workman operating with tongs^ I hâve 
shown thèse rollers as used upon the last six sets of the redueing rolls ; but 
they may of course be placed wherever neeessity demands between the rolls. 
The number of continuons trains or mills, as well as the number of sets of 
rolls in each train, may be varled as desired without departing from my In- 
vention, aceording to the number of réductions and the gage of sheet which 
are desired. The advantages of my invention will be apparent to those sklUed 
In the art, since the labor and time of redueing the métal are greatly decreas- 
-ed, a greater number of réductions can be given before reheating the pack, 
and the number of workmen is materially redueed. SInce I use one pair of 
rolls for each réduction instead of maklng several réductions on one mill, 
the réductions are more unlform and accurate than where the adjustments 
are being eontinually changed. The adjustments of the tension of the rolls 
which régulâtes thèse réductions are made easy for an unskilled workman, 
whereas the adjustment by the ordinary method heretofore used requires the 
close attention of a skllled roUer. The packs being fed to the rolls in a con- 
tinuons and regular manner, the rolls are kept at a substantially uniform 
température, and hence at about the same contour 6r shape, glvlng more ac- 
curate sheets than formerly and avoiding breakage of the rolls by reason oi! 
contracting and expanding thereof." 
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On this eight daims are formulated, the complainant relying how- 
ever only on the fourth and fifth. 

"1. In the manufacture of black plates or gheets, a heatlng-furnace, a con- 
tlnuoua train made up of several sets of rolls arrangea adjacent thereto in 
tandem, a doubler arranged to act upon the métal after passing through the 
continuons train, a heating-fumaee to which the douWed pack is taken, and 
another continuons train to which the métal Is taken f rom the latter f nrnace ; 
substantially as described. 

"2. The method of making black-sheets, which consists in heating a séries of 
packs, rolling eaeh pack successively by passing it through the several sets of 
rolls of a continuons mlU, doubling each pack, reheatlng the doubled packs 
in séries, rolling each pack successively by passing It through the several sets 
of rolls of a second continuons train, and continuously supplying the packs ta 
the furnaces and to the continuons trains ; substantially as described. 

"3. The method of making black-sheets, which consists in heating a séries of 
packs, rolling the packs successively by passing them through a continuous 
train made up of separate sets of rolls, doubling the rolled packs, placing the 
doubled packs In a séries in a fumace-chamber at a point remote from those 
being rolled, rolling each pack successively by passing It through a second 
continuous train of rolls and supplying the packs in séries to the furnaces and 
to the rolls, so as to keep the latter at a substantially unlform température; 
substantially as described. 

"4. In a plant for rolling black-plate, a continuous train in which two of 
the sets of rolls are sufflciently removed from each other to allow the bars or 
sheets to be matched between sald sets of rolls ; substantially as described. 

"5. In the manufacture of black plates or sheets, the combination of sev- 
eral sets of rolls arranged in tandem in a continuous manner, and driven roll- 
ers arranged between them, sald roUers belng arranged to prevent bnckllng;: 
substantially as described. 

"6. In the manufacture of black plates or sheets, the combination wlth a 
set of rolls, of driven chalns arranged to carry the plates or sheets to said 
rolls, and roUers In front of the rolls and arranged to prevent twistlng or 
spreading of the métal ; substantially as described. 

"7. In a plant for the manufacture of black-plate, the combination with 
several continuous trains, eaeh made up of two or more sets of rolls arranged 
in tandem, of furnaces arranged between the trains and arranged to beat th& 
métal coming from each train ; substantially as described. 

"8. In the manufacture of black plates or sheets, a heatlng-furnace, a con- 
tinuous train made up of several sets of rolls arranged in tandem, a doubler 
arranged to act upon the métal after passing through the continuous train, a 
heatlng-furnace to which the doubled pack Is taken, another continuous train 
to which the métal is taken from the latter fumace, and positively-drlven feed 
mechanism between the sets of rolls of each continuous train, substantially 
as described." 

It will be observed from this somewhat extended considération of 
the terms of the patent, which is necessary, in my judgment, to a 
correct understanding of it, that it is combinedly for a method or pro- 
cess and an apparatus or mill on which to practice it, the claims being 
correspondmgly given up, some to the one and some to the other. And, 
each being supposed to be devoted to différent phases or features of 
the same gênerai invention, ail hâve therefore to be taken into considér- 
ation in determining its exact nature and scope. Thus — passing by the 
second and third claims which deal solely with the method or process — 
of the apparatus claims, the first is concerned with the first half of the 
opération, covering the initial heating furnace, the first set of reducing 
rolls, arranged tandem, in continuous train, the intermediate doubler 
and reheating furnace, to double and heat the pack which has been 
made up, and a second continuous train to which the sheets are taken 
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from the latter furnace; from which the eighth claim differs only in 
having the additional élément of positively driven feed mechanism to 
act as a cqnveyor and pass the métal on continuously to the roUs; 
while the seventh merely déclares generally for several continuous 
trains, without other spécification than that each is to be made up of two 
or more sets of roUs, arranged in tandem, with furnaces in between the 
trains to reheat the métal coming severally from them. It is in this 
setting that we find the fourth and fifth claims which are in issue hère ; 
the one of which provides for two of the sets of roUs of a continuous 
train being removed a sufficient distance from each other to allow the 
bars or sheets to be matched between them ; and the other, for driven 
rollers arranged between the rolls of a continuous train, to pinch and 
hold the matched sheets, so as to prevent buckling; the sixth claim — 
which although not involved complètes the list— specifying, in addition 
to pinch rollers, the further feature of driven chains, as in the eighth 
claim, to carry the sheets to the rolls. 

Without stopping at this point to détermine the exact character of 
the gênerai invention underlying thèse claims, there can be little doubt 
that, taking it as described in the spécifications, an operative device is 
so shown, which is not anticipated by anything previously existing in 
the plate rolling art. It may be that the whole problem of roUing plate 
by continuous-train, instead of single-stand rolls, has not been there- 
by solved, nor that ail claimed for it has been realized, more watching 
and nursing of the rolls being required than assumed, and too much 
scrap or defective sheets being produced. Also that a lower gage than 
18 or 20 cannot be relied upon with any degree of confidence, so that 
single stand rolls hâve to be resorted to for any further commercial 
réduction. But with ail that, it must be confessed that the way has un- 
doubtedly been blazed by the complainant for the use of continuous 
rolling, with one or more sets of rolls arranged in tandem, the sheets 
being carried to and passed through each set in a continuous and reg- 
ular manner, by means of a feed-table or conveyor, and the varions 
opérations of matching or packing, doubling, and reheating, being 
conducted expeditiously in between. This has been accomplished in 
the face of the prevailing opinion that the continuous rolling of black 
plate was impracticable ; and it has resulted in a material increase of 
the output, with a saving at the same time of reheating and labor which 
goes far to establish its utility. There is évidence, also, that it furnished 
the impulse, if not the idea, of which the Bray patent, under which the 
défendants are operating, was the outcome, which foUowed after a 
communication to them of his invention by the complainant, and an un- 
successful attempt by them to buy his patent from him for $1,000. 
Taking ail things into considération, as to the gênerai apparatus and 
method described in the patent, an inventive advance would seem to 
hâve been thereby made in the art. 

It is true that, prior to 1893, at Teplitz, Austria, there was a contin- 
uous mill with rolls in continuous train, a sheet from which was exhib- 
ited at the World's Fair in Chicago in that year ; foUowing which Mr. 
McMurtry, président of the Apollo Iron & Steel Company, went to 
Teplitz in 1894 and saw the mill in opération there, consisting of five 
160 F.— 62 
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stands of rolls in which the sheets were reduced to about 13-gage. Re- 
turnîng home he discussed the subject with Mr. Norton, of Chicago, 
who was engaged in the tin can business, and had experimehted in the 
rolling of thin sheets, who also visited Teplitz to see the mill. Mr. Mc- 
Murtry also consulted with Mr. Julian Kennedy, of Pittsburg, one of 
the most emiiient mechanical engineers of the country, as the resuit 
of which a mill was designed by him and put up at Vàndegrift, Pa., 
for the production by continuons rolling of long bars to be made the 
basis from which sheets were subsequently to be rolled in the ordinary 
vvay. In the practice at Teplitz, however, there was no matching or 
making of paclcs, the métal being rolled in a long unbroken sheet, and 
the réduction stopping short of the production of commercial plate. 
And as to the mill at Vàndegrift, while the rolling of thin narrow 
sheets, suitable for tin cans, may hâve been discussed, it was never 
actually used for any such purpose, and much less was there any match- 
ing or rolling of packs upon it, except recently to meet the exigencies of 
this case. Possibilities of that kind may perhaps hâve resided in it, 
but they are of no account in the présent considération, the ar- 
rangement of rolls in this comparison having to be taken for what was 
actually done on them, and not for what, with more insight, might 
hâve been. 

Neither does the Howell publication stand much better. In this, two 
sets of rolls are shown, the first or blooming rolls taking the slab di- 
rect from the furnace and reducing it, after four passes back and forth, 
to about an eighth of an inch thick. It is then eut and packed and taken 
to the second set, arranged in continuous train, where it is rolled into 
long narrow strips, suitable for making tin cans, in which shape it is 
coiled up, instead of being boxed. Hère no doubt, there is a combina- 
tion of single stand and continuous or train rolling. But there is no 
connected feed mechanism, as in the device in suit, nor any matching 
up of sheets while in transit between rolls, the packs being formed 
by cutting up the sheets with shears on the way between the two 
sets of rolls and putting them together by hand, after which they are 
taken on buggies to the second or continuous set. The rolls of this 
set also, instead of being geared together, are detached and driven sep- 
arately, so that each shall bave a distinct and separate speed, the strips 
of métal being arranged to pass into one just as they are leaving the 
other, the distance between the several rolls being progressively spaced 
to conform to the increasing length of the sheets in order to bring this 
about. While then, to a certain extent, continuous rolling as well as 
a rolling in packs, is so shown, it is not at ail of the character of that 
specified in the patent, the distinctive thing being that there is no match- 
ing pass between the continuous rolls, the attempt to overcome which, 
by the suggestion that the space between them is ample for it, if de- 
sired, again seeking to rely on what might be rather than what is. 

The same is true of the Garrett mill, which is somewhat similarly 
arranged, the billet or slab being first reduced by repeated passes back 
and forth through a single stand of rolls, and then carried to a shears, 
where the sheet is eut and matched, and the matched packs then put 
through a succession of alternate rolls and heating furnaces, the rolls 
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at each stand being set side by side and the number successively iiv- 
creased in order to speed the process. But in ail this there is nothing 
but hand rolling, the rolls at each set being simply the old single stand 
rolls, through which the métal is passed back and forth, each stand al- 
30 being individual and distinct, there being no feeding of the métal to 
them on a Connecting feed-table, in a continuous and regular manner 
as in the patent in suit. 

The only other things to be reckoned with in this connection are : (1) 
A vague suggestion in the Jackson (1889) patent that the method of 
rolling sheet métal, there described, could be accomplished, if desired, 
in a continuous mill, instead of by the groove and plate rolls shown 
in the drawings ; but without something very much more definite and 
spécifie, this clearly is entitled to no considération, the problem of con- 
tinuous rolling being altogether too complex to be disposed of in any 
such oflf-hand manner. (2) A set of continuous rolls shown in the 
Jones (1896) patent for rolling tin plate ; but besides having no pro- 
vision for matching the sheets, this is an utterly impracticable device, 
the inventor, although having only four sets of rolls, through which the 
métal is to pass but once, unmatched, apparently expecting to reduce a 
billet to a gage thin enough for tinning, which is impossible. (3) The 
showing made in varions patents of train rolls, arranged either side 
by side or in tandem, for the rolling of rails, bars, rods, or other simi- 
lar articles; but this amounts to no more than that train rolls are not 
unknown in the gênerai rolling art, which, with ail that is to be so im- 
plied, does not carry us far, shape rolling and plate rolling, while 
branches of the same art, requiring such separate and distinct treat- 
ment as to afford very little if any assistance to each other by way of 
suggestion or analogous use. 

So far, the case has been discussed as though the invention in suit 
was for a continuous mill for the rolling of sheet plate, without regard 
to how it was to be made up, except that it should hâve a set or sets 
of rolls arranged in continuous train, to which the sheets should be 
regularly fed, on a moving table or conveyor, the sheets being matched 
or made into packs in the course of the process, whereby the necessary 
additional réduction would be secured, thèse being recognized as es- 
sential features of any such device ; and it is as to an apparatus of this 
kind that the conclusion is reached that nothing to anticipate it is to be 
found in the prior art. If this broad view can be maintained, the de- 
fendants also undoubtedly infringe. Originally they had two mills, 
built on the continuous plan, one at their Monongahela plant in Pitts- 
burg, which has been given up, and the other at Sharon, Pa., which is 
still in use. In each of thèse, there was first a séries of reducing rolls, 
arranged tandem in continuous train, through which the Sheets were 
put singly, being fed thereto by conveying mechanism of one kind or 
another. There was then a matching of the singles by means of an in- 
cline or slide, down which they severally dropped to a second séries 
of rolls, similarly arranged, on a lower level, the head sheet being stop- 
ped at the bottom, and the one following it made to overlay it, the two 
being squared up sidewise and endwise, as well as centered for the 
next pass. Pinch roUers then grasped the pack and held it, until it 
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was fed into the next train, through which it passed in that shape, and 
on emerging was taken to a mechanical doubler and then to a heating 
furnace, after which the final réduction and finishing were effected on 
the usual single stand roUs. But the difficulty is to identify this witH 
the claims of the patent. Omitting the second and third which are 
process claims, it certainly does not comport with the first, nor the 
eighth, each of which — to say nothing of anything else — calls for an- 
other continuous train, besides the original one, after a second heating. 
Nor yet with the seventh, which has several continuous trains, with a 
heating furnace in between each. Nor with the sixth, which, in ad- 
dition to being a mère variation of the fifth, to be considered later on, 
has driven chains to carry the sheets to the rolls, which chains the 
défendants do not use. The complainant is thus compelled to fall 
back on the fourth and fifth, on which, as already stated, he relies, 
the one apparently declaring, as a spécial feature, for a matching pass, 
and the other for pinch rollers, to prevent the sheets from buckling. 
The case turns therefore on the effect to be given to thèse claims. 

There are several criticisms of the fourth claim, some of which how- 
ever, manifestly, cannot be sustained. It draws upon the creduHty, 
for instance, if indeed it does not reflect on the intelligence of tî^e 
court, to argue that the Vandegrift mill shows a stop and a matching 
pass. This mill, as an alleged anticipation of the continuons rolling of 
black plate, has already been considered, but this is a différent point. 
The stop, which is there employed, consists merely of a rough pièce of 
angle iron, hung on a pivot, which is let down by hand, whenever for 
any.reason it becomes necessary to stop the opération and prevent the 
bar from entering the next train of rolls, as for example, if it has a 
rough end, or the next train requires adjustment, or the finished bar 
at the delivery end is not yet out of the way. No doubt this e^ectively 
arrests the course of the métal, and the feed- table may be long enough 
to hâve one bar overlay or match the other if that was what was want- 
ed. But to go out of the way, in this clumsy fashion, to. hâve the ma- 
chine dp something, for the mère name pf it, which it was never de- 
signed to do, and only by a strained use can be made to, merely 
serves to make plain the means to which the défendants are compelled 
to resort in order, perchance, to make out anticipation. 

The same may be said also of the apparatus shown in the Howell 
publication, where the rolls of the continuous train, as it is urged, are 
sulficiently removed from each other to allow the sheets to be matched, 
if desired, before they enter the last four sets, thus fulfilling the terms 
of the patent. But the mère capacity for this, without any suggestion 
or arrangement for it, affords no argument against the novelty of the 
présent device, particularly when it is remembered that the making up 
of the sheets into a pack in the Howell mill is expressly provided for 
after they hâve been taken to the shears to be eut, and before they go to 
the continuous train, thus absolutely negativing any idea of their being 
matched up in any other way afterwards. 

It is further suggested, however, that it is a common thing in the 
rolling art, to allow extra space between two successive sets of rolls, 
when some supplemental or spécial trcatment of the métal is to be un- 
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dertaken, and that it involved no invention therefore in providing, in 
the same way, for a place to match. Thus, in the Jones patent, a 
rotary brush is introduced to remove scales or other foreign substances 
from the sheets. And in the Stephens & Cooper a device between two 
sets of rolls is shown, to automatically turn the rod which is being 
made, in order to successîvely présent its various sides to the action 
of the rolls. But this, like the other things urged, is of no signiâcance. 
A matching pass is something new in the art, as to which there was 
nothing to afford any analogy; and even if, in providing for it, ad- 
vantage was taken of a not unusual expédient, it is the nature of the 
device, and the function it is to perform, and not the place, which serves 
to characterize it. 

But the other infirmities of the claim are not so easily disposed 
of. AU that is specified, as it will be noted, is a continuous train, 
in a plant for rolling black plate, in which two of the sets of rolls 
are sufficiently removed, to allow the bars or sheets to be matched 
between them. No doubt this assumes, as it in efïect provides, that 
matching is to be done, notwithstanding that the spécifications seem 
to speak doubtfuUy about it, saying, "if desired," as though it was in- 
tended to be left optional. It may be conceded also, that, as a neces- 
sary resuit, matching mechanism is imphed, the same as housings for 
the journals, or other Hke essentials, and that the claim is to be read, 
as though this was in fact set forth in it, although it would be more 
satisfactory if it had actually been done. But the only thing, after ail, 
which is declared for, as already said, is a continuous train, of a gên- 
erai and unspecified character, except that two of the sets of rolls are 
to be so removed from each other as to allow of matching. The whole 
efficiency and novelty of the device, as a machine for the rolling of 
black plate, is thus made to dépend on the two characteristics, that the 
rolls shall be set in continuous train, and that two of them shall be 
sufficiently spaced at soihe point, to admit of the making up of a pack. 
No doubt the spécifications may be resorted to, to help this out, but 
only incidentally, and to a limited extent. Diamond Drill Co. v. Kellv 
(C. C.) 120 Fed. 289. As for instance, to establish that the différent 
rolls are to be so adjusted as to progressively reduce the sheets, and 
do not hâve to be changed for each pass ; that the sheets are to be fed 
to the rolls in continuous and regular succession, in order to keep 
their contour substantially uniform ; and that the matching is to be 
done, and the matching space introduced, somewhere about after the 
fourth réduction. But with ail the assistance so derived, the question 
remain* as to just what is to be made out of the claim. Taking it, 
however, as covering a continuous train with a matching pass, it must 
be confessed, that an operative device, so far as it goes, is shown. That 
is to say, as the first step in the process, to bring the métal down by 
continuous rolling to a certain gage. But not, for the complète rolling 
of commercial plate. Else why the élaboration by the inventor of that 
which is made to foUow, as shown by the spécifications and drawings ? 
Or why provide, as he does, for a doubling and reheating of the pack, 
and its réduction in a second set of rolls, with a redoubling, reheating, 
and further réduction in still a third? Thèse being apparently made 
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essential steps in the method or process, found side by side in the patent 
with the apparatus designed by the inventor to practice it, it is mani- 
fest that the mère spécification of a continuons train, with two sets of 
rolls sufficiently removed to allow of matching, which is only a part of 
it, cannot be made to stand for the whole, and that the claim, if sustain- 
ed, must accordingly be accepted for considerably less. The full inven- 
tive conception, for which the complainant is entitled to crédit, with- 
out référence to the terms of any particular claim, may be regarded as 
consisting in the successful transference of the essential steps of ordi- 
nary plate rolling to a mill with rolls set in continuons train. To this, 
a rolling in packs is necessary, after a certain réduction has been reach- 
ed, and a place to match the packs without interrupting the continuity 
of the opération, must therefore be provided for. So far as the claim in 
controversy proceeds for that, it may be good. But it is to this, merely 
as a feature of the whole device that it must be limited, and by it also 
that it must be judged. The mistake is in not recognizing this, and in 
trying to hâve it stand broadly for the whole idea of making sheet 
plate on continuons rolls. It may be, as the resuit, that none of the 
claims is expressive of the full invention, and it no doubt would be 
dilificult to say just what would adequately meet that requirement. But 
this is no reason for amplifying either of them, so as to hâve them 
stand for more than they consistently can. 

But w^ith ail that has been so said, and limiting the claim in question 
to the single feature of a matching pass, why is not that, of itself, both 
novel and inventive, so as to sustain the infringement charged? That 
it was new, in a mill designed for the rolling of black plate, arranged 
in continuons train, to provide a place for matching the sheets, without 
interrupting the continuity of the opération, by an extra spacing of 
the rolls, is abundantly proved by what has been said above, à device 
of this character being absolutely unprovided for and unknown in 
the only instances which approach anywhere near to the use of a con- 
tinuons mill. Was it inventive then to appreciate the necessity for 
this and arrange for it in the way that was done? That it was es- 
sential to the success of the opération is beyond question. It may not 
afford a complète solution of it, as the further steps provided in the 
patent show, but it is the key to the situation, the importance of which 
the défendants themselves hâve demonstrated, by adopting and elab- 
orating upon it as they hâve. The simplicity of the means employed 
for efïecting the matching is not necessarily against it. Nor that it 
takes the place of that which was already practiced in the hand rolling 
method. It is not as a step in the process, but as a means for effecting 
it, that the device is to be judged. It may be that the claim is meager, 
and that it would be strengthened if matching mechanism was actual- 
ly specified. But something is to be conceded to the somewhat primary 
character of the gênerai invention, of which it forms a part, means 
for stopping and matching the sheets being necessarily implied in 
providing a place where it is to be done which would otherwise be 
without purpose. It must be confessed that the stop fingers, describ- 
ed in the spécifications, are rather primitive, and that the matching of 
the sheets is awkward, one or the other having to be raised by hand to 
permit them to overlap, without which, following end on end, they 
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are sure to get stalled. But passing this by as we may, the essentials 
of an operative device remain, which is novel in design, sufficiently 
effective in function, and highly important in results, which, in ail the 
efforts towards the rolling of sheets in continuous train, no one else 
seems to hâve thought out. If the mechanism employed were ail 
that was involved, it might perhaps be regarded as within the skill of 
Ihe ordinary workman. But it is the idea which counts, which having 
escaped other inventors may well be accepted as satisfying the law. 
It may not be conclusive of the question, but it certainly is confirma- 
tory of it, that in the Bray patent under which the défendants operate, 
noticed above, a matching device between rolls arranged in tandem, 
and suitable stop mechanism, were considered sufficiently distinct and 
inventive, to be made the subject, by themselves, of spécifie claims, 
and if so, they would seem to be the same hère. While, theh, the 
claim under considération cannot be sustained to the extent of hold- 
ing it comprehensively expressive of the full inventive idea with which 
the complainant is entitled to crédit, by which rolls in continuous train 
were adapted and applied to the production of black plate, as covering 
an essential feature of it, whereby, without interrupting the continuity 
of the opération, a place to match the sheets is provided between rolls, 
I am of the opinion that it is good, being sufficiently distinct to stand 
as an independent invention, although involved in the other, against 
which, with ail their élaboration upon it, the défendants clearly in- 
fringe. 

The same favorable conclusion cannot be reached, however, with 
regard to the fifth claim. This, as it will be remembered, is for pinch 
rollers, to hold the matched sheets, in order to prevent the twisting, 
spreading, or buckling of the pack as it is fed into the next succeed- 
ing set of rolls. Without stopping to consider whether the défendants 
avoid infringement by the spécial arrangement of parts which they 
employ, it is sufficient to observe that feed rolls of the same gênerai 
character, and performing exactly the same function, were to be 
found already in use in the plate rolling art, and could not therefore be 
monopolized by the complainant as attempted in this claim. Thus, in 
the Sheldon (1893) patent in order, as it is said, to prevent the métal 
sheets, when presented to the rolls for the final réduction, after the 
breaking up of the packs, from pinching or buckling in making the 
pass, an idle friction roller is arranged in front of the rolls, and in 
close proximity if not in actual contact with the upper one, the effect 
of which is to feed forward the sheets, in a uniform manner, presenting 
the front edge evenly to the rolls, without sagging or the conséquent 
buckling or pinching. It is true, that the idle roller hère is not posi- 
tively driven, as called for in the claim, and that distinction is there- 
fore able to be made against it. But with ail that, there is such a close 
approximation in it to the device in hand, as goes a long way towards 
anticipating the claim. Even more to the point is the McFadden feed- 
table (1896), designed for automatically feeding the sheets in a continu- 
ous mill from one set of rolls to the next. To assist in the opération, 
rollers are arranged between the différent stands, one of which is posi- 
tively driven, and the other frictionally, which not only, convey or 
feed the sheets from one set of rolls to the next, but, at the same time, 
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prevent them from bending or twisting, thus insuring their proper 
delivery. The only distinction which is attempted with regard to this 
is that it is designed to operate only upon single sheets, and net upon 
two or more made into a pack. But the use is clearly analogous and 
indeed could hardly be doser, being in the very same art in a case of 
continuons rolling. It certainly makes no différence in the character 
of the opération, whether it is employed to prevent one sheet from 
twisting or buckling or to prevent two, the mechanical means and the 
operative principle in each case being the same. The Bessimer ( 1879) 
British patent also présents a similar device in use in the same art ; in 
a mill for the manufacture of black plate, positively driven feed rollers 
being set in front of the différent stands or reducing rolls, which roll- 
ers are made to grasp the sheets or bars by means of hydraulic pres- 
sure and feed or force them forward into the reducing rolls through 
which they pass, the évident, if not the expressed, purpose of this 
being to control the feed. In view of thèse références, therefore, the 
fifth claim cannot be sustained. 

The fourth claim of the patent, however, being good, a decree in 
favor of the complainant will be entered as to that in the usual form, 
with costs. 



APPLEBT et al. v. CLUSS. 

(Circuit Court, D. New Jersey. April 10, 1908.) 

PosT Office— Praud Obdebs— Suit to Enjoin Enporoement— Sxjfficienct 
OF Bill. 

A blU in equity cannot be malntained in a (ederal court to enjoin the 
enforcement of a fraud order made by the Postmaster General unless It 
makes a clear prima facle case that the facts adduced before him could 
not posslbly support such order, or that complainant's légal or constltu- 
tlonal rlghts hâve been vlolated, and such a bill Is insufflclent where it 
shows a hearlng upon due notice on charges of fraud clearly wlthin the 
statute, but does not show what proofs were adduced. 

[E)d. Note. — NonmaUable matter, ses note to Tlmmons v. United States,. 
30 C. O. A. 86.] 

In Equity. On demurrer to bill. 

Peter and John Bentley, for complainants. 

John B. Vreeland and H. P. Lindabury, for défendant 

LANNING, District Judge. By their bill the complainants pray 
for an injunction to restrain the défendant, who is the postmaster at 
Leonia, N. J., from obeying a fraud order, issued on December 5, 
1906, by the Postmaster General. The order déclares that it has "been 
made to appear to the Postmaster General upon évidence satisfactory 
to him" that J. Randolph Appleby, the Appleby & Wood Company, and 
the Asbury Company, "are engaged in conducting a scheme or de- 
vice for obtaining money through the mails by means of false and fraud- 
ulent pretenses, représentations, and promises." The bill shows that on 
October 20, 1906, the complainant Appleby was charged with having 
engaged, under his own name and the names of the companies above 
mentioned, in conducting a scheme to obtain money through the mails 
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fraudulently, by buying worthless land in New Jersey, dividing it into 
small tracts, advertising the tracts in newspapers, and inducing persons 
to buy the land and pay him money therefor by false and fraudulent rep- 
résentations regarding the character of the land. The bill aiso shows 
that Appleby and his companies were thereupon duly notified of the 
charge, and that they were cited to appear and answer the charge on 
November 1, 1906, and that appearance was made and an affidavit 
filed by Appleby. The objections to the Postmaster General's order 
are two: First, that the sections of the law under which the proceed- 
ings were had are unconstitutional ; and, second, that the order was 
not supported by the law or the proofs adduced before the Postmaster 
General. The first ground of objection was abandoned, on the argu- 
ment, in view of the opinion of the Suprême Court in Public Clear- 
ing House V. Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. Ed. 1092. 
The second ground of objection is equally untenable. It is true that ail 
facts well averred in the bill must, inasmuch as the présent hearing 
is on a demurrrer to the bill, be deemed true. But a fédéral court 
will not weigh the facts adduced before the Postmaster General in 
order to détermine whether the cotirt's judgment on the facts will ac- 
cord with his. It will only look into those facts for the purpose of 
determining whether, in any aspect of the case, they are covered by 
any act of Congress or support a conclusion of fraud. The Postmaster 
General is the head of one of the executive departments of the govern- 
ment, and his acts will not be interfered with by the judicial depart- 
ment except upon proof of some légal error on his part. 

In the présent case, the bill of complaint fails utterly to show what 
facts were before the Postmaster General. There is an averment 
that the complainant Appleby submitted an affidavit, a copy of which 
is annexed to the bill, but there is no averment that other proofs were 
not before the Postmaster General, or that the complainants hâve no 
knowledge of the production of other proofs before him, or that, hav- 
ing no knowledge of what proofs were before him, they applied to 
him for a copy of or a statement concerning the nature of the proofs. 
The only averment in the bill bearing on any of thèse points is the 
following : 

"And your orators further show that they were not acquainted with any 
facts concerning which complaint was made about them, but assumed that 
the complaint before the post office authorities was the same as that for 
which your orator J. Randolph Appleby was indictefl by the September féd- 
éral grand jury of the district of New Jersey concerning the transactions 
of the said Appleby at Beemerville, in the county of Sussex, and assuming 
that to be the complaint answered the same as fully as was within their 
power." 

There are other averments as to what the complainants understand 
the complaint against them was, and concerning the nature of their 
business, and as to their conclusions or opinions concerning the legal- 
ity of that business, but, as above stated, the bill fails to disclose the 
case on which the Postmaster General acted. A due regard for an 
order of an executive dèpartment of the government demands that 
the judicial dèpartment shall not require the head of that executive dè- 
partment, or any of his subordinate officiais, to answer a bill in equity, 
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the purpose of which is to secure a decree which in effect annuls the 
order, unless the bill makes a clear prima facie case that the facts 
adduced before the executive department could not possibly support 
the order, or that the complainant's légal or constitutional rights hâve 
been violated. The présent bill makes no such case. It was very 
différent in the case of School of Magnetic Healing v. McAnnulty, 
187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90. There, the demurrer to 
the bill admitted the truth of the allégations that the business of the 
complainants was founded "almost exclusively on the physical and 
practical proposition that the mind of the human race is largely re- 
sponsible for its ills, and is a perceptible factor in the treating, cur- 
ing, benefiting, and remedying thereof, and that the human race does 
possess the innate power, through proper exercise of the faculty of 
the brain and mind, to largely control and remedy the ills that human- 
ity is heir to, and complainants discard and eliminate from their treat- 
ment what is commonly known as divine healing and Christian science, 
and they are confined to practical scientific treatment emanating from 
the source aforesaid." Thèse allégations, the court said, were not 
conclusions of law, but statements of fact upon which, as; averred, 
the business of the complainants was based; and it was held that the 
statutes do not, as a matter of law, cover such facts, and that the 
Postmaster General's décision that the case stated in the bill was with- 
in the statute was a légal error not binding on the courts. 

Hère, the allégations of the bill show that the complainant was 
charged with obtaining money through the mails by fraudulently in- 
ducing persons to buy worthless lands. The bill itself shows that the 
nature of the business which it was charged the complainant was car- 
ryïng on was clearly within sections 3929 and 4041 of the Revised Stat- 
utes (U. S. Comp. St. 1901, pp. 2686, 2749), as amended. It was in- 
cumbent upon the complainant, therefore, to set forth in his bill the 
case as it existed before the Postmaster General, or, if he could not do 
that, to show why he could not, and to aver, in addition, ail the mate- 
rial facts concerning the nature of his business and his method of car- 
rying it on. Failing to do this, the bill is demurrable for want of 
equity. 



ADAMS V. CARRINGTON PUB. CO. 

(Circuit Court, D. Connectlcut. May 5, 1908.) 

No. 619. 

LiBEL AND Slander— Action pob Libel— Sufficiency of Complaint. 

A complaint In an action for libel alleged that an association had been 
formed for the purpose of purchasing and preservlng a building In Phlla- 
delphia as a mémorial to Betsy Ross, the maker of the flrst American 
flag; that a plan for ralslng the money was devlsed by which Adams & 
Co., of which plalntiff was a member, was to issue and sell certiflcates 
of membershlp in the association, assuming ail financlal obligations and 
turnlng over to the association a flxed percentage of the profits; that 
about 1,000,000 certiflcates had been issued and sold, and plaintlff was 
promlnently known throughout the country in connection with the plan 
and with Adams & Co., and his name appeared on the certiflcates. Heid, 
that Buch allégations were sufflcient, as against a demurrer, to show tliat 
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a statement, In an article publlshed relatlng to the matter, that "$70,000 
of this amount bas been used by the enterprlslng Indlvlduals who haye 
been passlng the hat or getting other people to pass It," referred to plain- 
tifC or the partnershlp of which he was a member ; also that it was Ubelous 
pei se. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Llbel and Slander, 
fi 80-90.] 

At Law. On demurrer to complaint. 

Hungerford, Hyde, Joslyn & Gilman, for plaintiff. 

George D. Watrous and Henry H. Townshend, for défendant. 

PL,ATT, District Judge. The demurrer attacks the complaint on 
several grounds, of which the important ones (stated in my own words) 
are as follows : (1) That the alleged hbelous article cannot be said, from 
anything which appears in the complaint, to hâve been published of 
and concerning the plaintiff. (If it is narrower than that, and is con- 
flned to the article alone, without extrinsic facts set forth in the com- 
plaint, then there is no merit in the contention, because the admitted 
facts must be taken into account). (2) That the article is not libelous 
per se, and therefore an allégation setting forth spécial damages is 
necessary and absent. (3) That, looking at the complaint as a whole, it 
appears that the article contains a substantially true statement of ac- 
tual facts, and that nothing worse can be said about it than that it car- 
ries on its face a taint of sneering, and is a proper matter to hâve been 
presented to the readers of the paper as a warning; in short, that it 
does not hold the plaintiff up to public contempt, ridicule, or reproach, 
even if it does call the reader's attention to him. 

I am satisfied that, if it can be said to hâve applied to the plaintiff, it 
is without doubt libelous per se. If the intelligent reader, knowing the 
facts, would come to the conclusion that it applied to the plaintiff, or 
to the partnership which he dominated, he is entitled to gênerai dam- 
ages. Among others, the foUowing facts are admitted by the demurrer : 
As a mémorial to Betsy Ross, the maker of the first American flag, the 
original building in Philadelphia was to be purchased and preserved. 
For this purpose an association was formed and a plan devised by 
Adams & Co., consisting of the plaintiff and one Weisgerber. Souvenir 
certificates of membership in the association were to be issued at a 
cost of 10 cents each, and the names of the purchasers placed on a 
roll of honor. A painting showing the "Birth of our Nation's Klag" 
was to be prepared, and reproductions thereof were to be delivered to 
every one who should hand in a list of 30 subscribers, with the 10 
cents given by each. From the amounts so collected the firm of 
Adams & Co. were to turn over to the association, as a donation, a 
certain fixed amount of the net profits. Adams & Co. had the sole 
charge of the plan, and no financial obligation rested upon the associa- 
tion. This plan had been put into opération, and about 1,000,000 cer- 
tificates had been issued. Adams & Co. had collected the moneys, 
paid the bills, and turned over to the association, as a donation, cer- 
tain moneys as agreed. The name of the plaintiff, John Quincy Adams, 
was prominently identified and well known throughout the country in 
connection with the plan, and it was also well known that Adams & Co.- 
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had the sole charge of the receipts and collections of money for the 
certifiçates, and the plaintiflf's name appeared on the certificates. It 
is fair to assume that, if 1,000,000 certificates had been issued in the 
country, a reasonable number had found their way into the neighbor- 
hood where the defendant's paper circulated. This being so, and the 
other facts stated being admitted, it is not for the court to say that 
none of the readers might hâve seen an allusion to Adams & Co. in 
the language, "$70,000 of this amount has been used by the enterprising 
individuals who hâve been passing the hat, or getting other people to 
pass it." It was conceded on the argument that, if thèse words applied 
to the firm, the plaintiff as a member of the firm has a right of action, 
if one exists under the complaint. 
The demurrer is overruled. 



MIHALOVITCH, FLETCHER & CO. v. UNITED STATES. 

(Circuit Court, S. D. Ohlo. Mareh 23, 1908.) 

No. 5,915 (1,617). 

1. CusTOMS Dtjties— Fruits in Spibits — Bxoess dp Alcohol. 

Under Tariff Act July 24, 1897, c. 11, § 1, Sehedule G, par. 263, 30 Stat 
171 (U. S. Oorap. St. 1901, p. 1651), relating to fruits in spirits and im- 
posing a duty "per proof gallon on the alcohol contained therein in excess 
of ten per centum," the duty Is to be levied on ail such excess, whether 
absorbed by the fruit or supernatant. 

2. Same— Classification— Recipkocity— Alcohol in Pbeserved Fbuit. 

The reciproeal commercial agreement with Germany (July 13, 1900. 31 
Stat 1978), negotiated under Tariff Act July 24, 1897, c. 11, § 3, 30 Stat. 
203 (U. S. Oomp. St. 1901, p. 1690), whlch allows a réduction of duty on 
"spirits," supersedes the provision of a différent rate by Sehedule G, § 1, 
par. 263, of sald act (30 Stat. 171 [U. S. Comp. St. 1901, p. 1651]), on the 
alcohol In excess of 10 per cent, found In fruit preserved in spirits. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The foUowing is the opinion of the board : 

SOMERVILLE, General Appraiser. Thèse protests cover the importation 
of cherrles in spirits, assessed (or duty at the rate provided for fruit in spirita 
In paragraph 263 of the tariff act of 1897 (Act July 24, 1897, c. 11, § 1, 
Sehedule G, 30 Stat. 171 [U. S. Comp. St 1901, p. 1651]). The importers asU 
that they mlght be given the beneflt of the German reciproclty agreement, 
and entry be allowed at $1.75 per proof gallon. In our judgment there is no 
merit in this claim. In re Rhelnstrom, G. A. 4,368 (T. D. 20,761), affirmed m 
Rheinstrom v. United States (C. C.) 118 Fed. 303. 

The protests are overruled and the décision of the surveyor affirmed. 

Curie, Smith & Maxwell, for importers. 
Sherman T. McPherson, U. S. Atty. 

THOMPSON, District Judge. The questions presented hère were 
ruled upon by this court in Rheinstrom et al. v. United States. The 
ruling was inaccurately reported in 118 Fed. 303, and it is therefore 
repeated hère in full as delivered, as foUows: 

"The taxable subject is fruit preserved in spirits; the fruit and the 
Bplrits together ccnstitute the taxable subject. If the spirits contain but 10 
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per cent, or less of alcohol, the rates of (Juty to be levled on the fruit so 
preserved are 1 cent per pound and 35 per cent, of its market value 'in the 
principal markets of the country from whence Imported.' But if the spirits 
contain over 10 per cent of alcohol, the rates of duty to be levied on the fruit 
so preserved are 35 per cent, of its market value in sald markets, and $2.50 
per proof gallon of alcohol in excess of 10 per cent., whether absorbed by the 
fruit or supematant. In the flrst case the duties rest on the alcoliol only In 
so far as it contributes to the vreight and value of the fruit, but in the second 
case. In addition to the duty on the value of the fruit and spirits, includ- 
ing 10 par cent, of the alcohol, an additional spécifie duty is laid of $2.50 per 
gallon on the excess of alcohol over the 10 per cent. ; and there Is no sug- 
gestion in the language of the statute that in determinlng the amount of the 
excess the alcohol absorbed by the cherries should be elimlnated from the 
computation." 

Since then the Circuit Court of Appeals of the Second Circuit, in 
La Manna, etc., v. United States, 144 Fed. 683, 75 C. C. A. 485, has 
held that under the reciprocal commercial agreements with other 
countries, contemplated by section 3 of the tariff act of Julv 34, 1897, 
c. 11, 30 Stat. 203 (U. S. Comp. St. 1901, p. 1690), alcohol in which 
cherries are imported is within the classification of said act which pro- 
vides that "brandies or other spirits manufactured or distilled from 
grain or other materials" shall pay a duty of $1.75 per proof gallon 
instead of $2.50 per proof gallon, as provided in paragraph 263, c. 11, 
Schedule G, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1651) ; and the 
government having acquiesced in this holding this court will follow it 
as applicable under the treaty or agreement with Germany. July 13, 
1900, 31 Stat. 1978. 

The protests are affirmed, and the décisions of the Board of General 
Appraisers and the surveyor are overruled. 



UNITED STATES v. LEWIS PUB. CO. 

(Circuit Court, B. D. Missouri, E. D. April 30, 1908.) 

No. 5,478. 

Injunotiom— Weongful Injtjnction— Estent of Liability. 

Where, on the grantlng 6t a temporary restraining order by a fédéral 
court, a bond is requlred as authorlzed by Eev. St § 718 (U. S. Comp. St. 
1901, p. 580), the amount of such bond Is the llmlt of complainant'slla- 
billty for damages on the dissolution of such order. 

[Ed. Note. — ^Por cases in point, see Cent DIg. vol. 27, Injunctlon, i 404. 1 
At L,aw. On demurrer to pétition. 

Henry W. Blodgett, U. S. Atty., and Truman P. Young, Asst. U. 
S. Atty. 

Barclay & Fountleroy, for défendant. 

TRIEBER, District Judge. The government seeks in this action 
to recover damages alleged to hâve been sustained by reason of a tem- 
porary restraining order granted to the défendant in this case, and 
at a later date, upon a hearing for the temporary injunction, dissolved. 
The damages sued for in this cause are to cover alleged losses sus- 
tained in excess of the penalty of the bond executed when the tem- 
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porary restraining order was granted. Défendant deniurs to the péti- 
tion on the ground that in no event is a plaintiff in an injunction pra- 
ceeding liable for any damages sustained by the défendant in that pro- 
ceeding in excess of the penalty of the bond required to be given.. 

Section 718, Rev. St. (U. S. Comp, St. 1901, p. 580), authorizes the 
granting of a restraining order, with or without security, in the discré- 
tion of the court or judge, and it has been uniformly held that when 
no bond is required by the court granting the restraining order there 
is no Hability for damages, or, if a bond is required to be given, its 
pénal sum is the maximum risk assumed. Meyers v. Block, 120 U. 
S. 206, 7 Sup. Ct. 525, 30 L. Ed. 642; Houghton v. Cortelyou, 208 

U. S. 149, 28 Sup. Ct. 234, 52 L. Ed. ; Scheck v. Kelly (C. C.) 95 

Fed. 941 ; In re Williams (D. C.) 120 Fed. 34, 37 ; Cimiotti Unhairing 
Co. V. American Fur Refining Co. (C. C.) 158 Fed. 171. Of course, if 
there has been a malicious prosecution, an action may lie regardless 
of the bond ; but nothing of this nature is involved in this proceeding. 

The demurrer to the complaint will be sustained, with leave to the 
plaintiff to file an amended pétition within 30 days, if desired ; other- 
wise, a final judgment in favor of the défendant will be entered. 



WOOD V. UNITED STATES. 

(Carcuit Court, D. Massachusetts. March 20, 1908.) 

No. 165 (1,853). 

OnsTOMS Dxjties— Classification— "CoTTON Waste" Containing Jute— Oom- 
MEEciAL Désignation. 

The provision in Tariff Act July 24, 1897, c. 11, { 2, Free List, par. 
53T, 30 Stat. 197 (U. S. Comp. St. 1901, p. 1683), for "eotton waste," In- 
dudes a mixture of cotton waste and jute threads In about equal propor- 
tlons, whlch is commercially known as "cotton waste." 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, p. 
1643.] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

The two décisions below, which are reported as G. A. 6,394 (T. D. 
27,457) and Abstract 12,233 (T. D. 27,493), affirmed the assessment 
of duty by the collector of customs at the port of Boston on imports 
of Charles H. Wood, which were found by the Board of General Ap- 
praisers to consist of cotton and jute threads mixed in about equal 
proportions. 

Searle & Pillsbury, for importers. 
Asa P. French, U. S. Afty. 

COLT, Circuit Judge. The subject of this importation consisted of 
69 baies of thread waste, which is composed of cotton waste and 
jute threads; and the article was classified by the collector at 10 per 
cent, ad valorem under paragraph 463 of the tariiif act of July 24, 1897. 
c. 11, § 1, Schedule N, 30 Stat. 194 (U. S. Comp. St. 1901, p. 167|9) 



IN EE WITTENBEKG. 991 

as "waste, not specially provided for," and is claimed by the importer 
to be free from duty under paragraph 537 of said act as "cotton waste." 
The Board of Appraisers in its opinion, G. A. 6,394 (T. D. 37,457, 
June 28, 1906), said : 

"The évidence falls to show that the article Is commerclally kuown as 
'cotton waste.' We accordlngly sustaln the classification made by the col- 
lector." 

Since this décision by the Board of Appraisers, additional testimony 
has been taken before a référée appointed by this court, and several 
witnesses were called in behalf of the importer. No évidence was 
ofïered by the government. This additional testimony established be- 
yond any doubt that the article is commercially known as "cotton 
waste" ; and the protest is accordingly sustained, and the décision of 
the Board of Appraisers reversed. 



In re WITTBNBERG. 

(District Court, B. D. Pennsylvanla. March 27, 1908.) 

No. 2,860. 

BANKEtrPTCT— Objections to Disciiabge— Sufficienct— Amendment. 

Exceptions to certain spécifications of objection to the discharge of a 
bankrupt sustained on the ground that the averments thereln were too 
vague and Indefinlte, but wlth leave to amend. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 714.], 

In Bankruptcy. On exceptions to spécifications of objection of 
bankrupt's discharge. 

Harry Félix and Léo Bernheimer, for bankrupt. 

Joseph H. Shoemaker and Frank G. Sayre, for objecting creditors. 

J. B. McPHERSON, District Judge. The exceptions to the first, 
fourth, fifth, sixth, and seventh spécifications of objection to the 
bankrupt's discharge are overruled. The exceptions to the second, 
third, eighth, and ninth spécifications are sustained, on the ground 
that the averments contained therein are too vague and indefinite; 
but the objecting creditors, or either of them, are permitted to amend 
thèse spécifications on or before April Ist. If such amendments are 
made, and no exceptions to the spécifications as amended are filed on 
or before April 6th, the clerk will refer ail the spécifications to the 
référée for speedy action and report thereon. If no amendments are 
made, the clerk will make a similar order of référence concerning the 
first, fourth, fifth, sixth, and seventh spécifications. 
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FORCE y. STANDARD SILK CO. 
(OIrcult Court, N. D. New York. Aprll 17, 1908.) 

1. Négligence— CoNTBiBUTOEY Négligence— Ohildben. 

The question of tbe contributory négligence of an Infant la not to be 
determlned by the same rules as in case of an adult, but Ma âge, as well 
as his Intelligence, expérience, and knowledge, is to be considered. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 37, Négligence, §§ 
121-127. 

Age as affectlng contributory négligence, see note to Atcblson, T. & S. 
F. Ry. Co. V. Hardy, 37 C. C. A. 362.] 

2. Same— Négligence with Respect to Childrbn. 

Chlldren must be expected to act upon childish Instincts and Impulses, 
and others who are chargeable with a duty of care and caution towards 
them must calculate upon this and take précautions accordlngly. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 9,] 

3. Courts— FEDERAL Courts— Following State Décisions. 

When a case Involvlng négligence is removed from a state to a fédéral 
court, unlese the action Is fouuded on a state statute such question is one 
of gênerai law on whlch the courts of the United States wlll exercise au 
Independent judgment. 

[Eâ. Note. — Conclusiveness of judgment between fédéral and state 
courts, see notes to Kansas City, Ft. S. & ÎI. R. Co. v. Morgan, 21 C. C 
A. 478; Union & Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

4. Master and Servant— Injurt to Servant— Duty of Masteb to Give In- 

structions. 

Where a master or his superintendent in charge hires servants, and 
turns them over to a foreman or another employé to be put to work, and 
he does so without instructions or warning, when instructions or warn- 
Ings should hâve Iwen given, the master cannot escape responsibility on 
the ground that the foreman or other employé was a fellow servant. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 418, 419.] 

5. Same— Infant Employé. 

Plaintiff, when 14 years old, went to work In defendant's silk mlU, 
being hired by the superintendent who took him to tbe reeling room, and 
turned hlm over to another employé, by whom he was set to work clean- 
ing bobbins. At noon time, with defendant's knowledge, he usually re- 
malned alone in the room, in whlch there were several reeling machines 
operated by belts from a shaft. At the noon hour the belts were thrown 
off from the pulleys, and usually tied in a loop at the bottom and hitched 
to the machine so they would not drag, the shaft not belng stopped. On 
some occasions plaintiff had been asked by some one to help in throwiiu 
off and tying the belts. The machines were such as were calculated to 
attract a boy of his âge, and on two or three occasions be and a boy from 
another room had amused themselves at noon by putting on the belts. 
This was dangerous for Inexperienced boys of their âge, and was known 
to be so by the superintendent who had seen the other boy doing it In an- 
other room and warned him agalnst it, but no warning or caution was 
given plaintiff. When he had been at work about three months he w;i- 
caught in a belt while alone one noon time and his arm was torn off. He 
testified that the belt had become wound around the shafting and the end 
was strlking the celling, and that he got a stepladder and was trying to 
unwind it when his arm Vi'as caught. Held that, even If so employed, he 
was not In the performance of any duty ; but that under the facts shown 
the questions whether défendant was négligent in permltting lUm to re- 
main alone In the room without warning or instructions not to meddJe 
with the machines, and whether plaintiff was gullty of contributory aeg- 
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llgence considerlng hls âge and Inexpérience, were for the Jury, and that 
a flnding in his faror on both Issues warranted a recovery f rom défendant. 
[Ed. Note.— For cases in point, see Cent. Dlg. vol. 34, Master and Serr- 
ant, §§ 1046-1048, 1098-1105.] 

At Law. Motion by défendant for a new trial on minutes of the 
court, on grounds the verdict is contrary to the law and the évidence 
and unsupported thereby, and on exceptions to the charge and admis- 
sion and rejection of évidence. 

J. J. Bixby and John H. Grant, for plaintiflf. 

Edward J. Schoeneck and Thomas S.Jones, for défendant 

RAY, District Judge. This action was commenced in the state 
court and removed to the Circuit Court of the United States, plaintiflE 
being a citizen and résident of the state of New York, and défendant 
being a foreign corporation, and the amount involved over $2,000. 
The action was brought to recover damages alleged to hâve been sus- 
tained by reason of the négligence of the défendant. 

Walter J. Force, the plaintiflE, became 14 years of âge October 1, 
1906. He lived at Willowvale, about 11/2 miles from defendant's silk 
mill at Washington Mills, Oneida county, N. Y. Soon after he be- 
came fourteen and in the fore part of October, 1906, he went to this 
mill, and saw Mr. Keeley, the superintendent of the mill, and applied 
to him for work. He was at once employed, told to report the next 
Monday, which he did. He found Mr. Keeley, the superintendent, 
who said, "Come down stairs, and I will let another little boy learn 
you." The superintendent took the plaintiflf down to the reeling room 
and found one Eddie Cassart, who was about 15 years old, and left 
plaintiff with him. Cassart told plaintifï he should clean bobbins by 
sandpapering them, which he did. When cleaned they were put in a 
box which was wheeled by plaintiflf to the elevator, taken therein to 
another room upstairs, and left. Cassart ran the elevator and showed 
plaintifï how to run it. Cassart showed plaintifï how to put the boxes 
on and oflf the elevator. At the end of a week and a half Cassart went 
upstairs to the spinning room and became a spinner, leaving plaintifï 
to do the work described. There was no one in that room who gave 
orders to plaintifï except Bert Ottoway, who came to that room some 
three weeks after plaintiff commenced work there, and told him what 
to do, sweep up, run off belts some 8 or 10 times, and tie up a belt, 
and one John Brown, who told him some things to do before that. One 
thing he was told to do, on three occasions, was to run off belts. 
Plaintiff worked in that room from 7 a. m. to 5 p. m. with one hour's 
nooning. At noon he remained in that room alone and took his dinner 
there. This was known to defendant's superintendent. In this room 
were located some 10 or 12 reeling machines, only 6 in commission, 
run by belts Connecting with a long shaft overhead, which was run 
by a belt Connecting with shafting in another room and thence with 
the engine. During this noon hour the belts to each machine were dis- 
connected from the pulleys, but left hanging on the long overhead 
shaft; sometimes they dragged on the floor when thus disconRecte.d, 
but usuaJly were tied in a loop at the lower end and hitched to the 
160 F.- 
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machine so they would not drag. Thèse long shafts overhead in the 
same room during the qoon hour were left revolving at a rapid rate. 
There was an abundance pi évidence thjit belts thus hanging on a re- 
volving shaft will sometimes "crawl," slowly at first, on the shaft and 
then wind up, in which event the ends will strike the ceiling very 
rapidly and make a noise. There was évidence that it was dangerous 
to take hold of those belts hanging on that revolving shaft as the mo- 
ment there was friction, or the belts were caught in any way, they were 
liable to wind up quickly, and if the person having hold of them was 
caught thereby or entangled in any way he would be carried or hurled 
rapidly about the shaft. This was not an obvious danger to an inex- 
perienced person, especially a youth. There vi'as an abundance of 
room for plaintiff to do his work in cleaning bobbins without going 
close aboùt the belts or machinery. He was in no danger from the 
belts if he attended strictly to his business of cleaning bobbins. This 
plaintiff had had no expérience with machinery of this or any de- 
scription; was unacquainted with it, and; as he claimed, had no 
knowledge, warnings, or instructions as to the dangers of being about 
or handling thèse belts or this machinery. He took to the superintend- 
ent a paper or papers showing his âge, and his youth was obvious. 
That such machinery is attractive to boys of that âge is a matter of 
common knowledge. It was dëscribed, and there was évidence given 
by the défendant that it did attract the plaintiff and another boy from 
the floor belôw on two or three occasions to intermeddle and experi- 
ment and play with it during the noon hour. 

The claim of the plaintiff is that oh the 29th day of January, 1907, 
he was left alone in this room in the condition dëscribed, and was 
aboUt to eat his dinner when his attention was called to one of thèse 
belts at one of the machines not then in commission which he daims 
had wound up on the shaft, and that the loose end was striking the 
ceiling and making a loud noise; that he got a step ladder, put it near 
the flying belt and tried to catch it for the purpose of tying it up in 
the manner he had been told to do by Ottoway and Smith with hang- 
ing belts (not with those wound up or flying in any manner, as nothing 
of that kind had occurred there), when he was caught, carried about 
the shaft three or four times and his arm torn from his body near the 
shoulder joint. There was no eyewitness to this accident, but the the- 
ory of the défendant was that the belt did not wind up as dëscribed by 
the plaintiff but that he was intermeddling or playing or experiment- 
ing with it; as it says he had done before, and was caught and injured. 

The theory upon which the complaint was framed was that, because 
Ottoway and Brown had told the plaintiff on the occasions mentioned 
to tie up the belt on its being disconnected from the pulley of the 
machine to stop work, it became incidentally a part of his duty to do 
so, and th'àt, bèing allowed and permitted to be there, he, on seeing 
this flying belt at the noon hour, had a right to attempt to catch it and 
tie it up, and that, if he did so, he was acting in the line of his duty, 
and that being ignorant of the danger, and not having been warned or 
instructed by défendant or its représentatives as to the danger of 
handling the belt, and not having gained any knowledge on the sub- 
ject while there, the défendant was négligent, and that its négligence 
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was the proximate cause of the injury received by plaintiflF, and that 
contributory négligence cannot be imputed to the plaintifï because of 
his youth, immaturity, inexpérience, ignorance, and lack of instruction 
as to those latent dangers, The complaint was very fuU in charging 
négligence and contained the following : 

"And thls plalntlff was by saîd défendant, Its offlcers, foremen and agents, 
carelessly, negligently, and wrongfully left alone, inexperieneed child as he 
was, to work In a room of said faetory where dangerous and rapidly moving 
maohinery was In full motion, withont the présence of a foreman or of any 
experienced or older person or of any other person ; that on or about the 29th 
day of January, 1907, while said plaintiff was absolutely alone in a room In 
said faetory, thus carelessly and negligently left by said défendant, Its offl- 
cers, foremen, and agents, where dangerous maehlnery was in rapid motion, 
and while he was with due care and caution proceeding about the dutles whleh 
h ad been assigned hlm, he was eaught In a belt, which had by the carelessness 
and négligence of the défendant, been allowed for many days to remain In a 
dangerous and unsafe condition, without proper guard or safety appliances, 
by his right arm, and carried liiany times around a rapidly moYlng shaft, hIs 
rlght arm torn completely ofC a few inches from the shoulder and his body 
hurled many feet to the floor, fracturlug three of his ribs and causing great 
damage to other parts of his body, and plaintiff was caused great pain and 
suffering ; that no one was présent to give hlm assistance or extricate hlm 
from the belt, owing to the carelessness and négligence -of défendant, and said 
calamlty happened, and the plaintiff's right arm was thus torn off, and his 
ribs thus fractured, and plaintiff was caused and still expériences great pain 
and suffering, without any fault or négligence on his part, but solely through 
the carelessness and négligence of thls défendant." 

The complaint also charged that the place was dangerous; that 
plaintiff was inexperieneed and ignorant of the danger, and that he 
was not properly instructed or informed of the dangers ; and that his 
want of knowledge, etc., was known to défendant. At the close of 
the plaintiff's évidence the court allowed the following amendment so 
that the allégations should conform to the proofs and cover the real 
cause of action, viz. : 

"The Court: The plaintiff In thls case may amend his complaint if he so de- 
sires, so as to allège that the défendant negleeted and failed to inform and 
instruct the plaintiff of the danger of the machinery, or of meddling with or 
having to do with the machinery In the room in which he was put to work 
and in which the accident oecurred, and that such machinery was dangerous 
If meddled with hy an inexperieneed person, and that the machinery in mo- 
tion was of a character if anythlng did occur or happen, or whether anythlng 
particular or peculiar oecurred or not, to attract children and boys Inexper- 
ieneed, and to induce and tempt them to meddle with It or to use it, and that 
défendant Icnew thls fact or facts, and that thls plalntlff, In view of the du- 
tles that bad been requlred of him and which he had been put to do In con- 
nection with it on the occasion In question, belleved, or had reason to be- 
Ueve, in view of what had oecurred and what had been requlred, that it was 
his duty to stop the flopping, flying révolution of the band, and that in so 
doing and In doing what he belleved to be his duty in good faith, and because 
of the want of instructions, the négligence of the plalntlff in that regard, the 
fallure to give proper warnlng and instructions, he was attracted to inter- 
meddle with It, and received the Injuries complalned of." 

There was no question but that plaintiff was injured there in that 
room by being eaught in that belt hurled about the shaft and having 
his arm torn off as described, and that he intermeddled in some way 
or for some reason therewith, although that question was left to the 
jury to décide. The court said : 
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"Tou are to conslder hls station In llfe, his intelligence also. Of course you 
are to conslder and détermine how the accident occurred. If It occurred or 
happened to him In dolng something he Icnew better than to do — something he 
knew was dangeroua — then he cannot recover at ail. You cannot, I think, but 
it Is for you to say, doubt that he intermeddled wlth thls belt and machinery 
elther In play or experlmenting or from a mlstalcen sensé of duty to hls em- 
ployer If the flapplng and flylng belt Is what attracted hls attention and led 
hIm to Infermeddle, and that he recelved his injuries In that way. He waa 
not engaged In elther event in performing any duty he owed to the défendant. 
He was not employed to run a machine or care for belts or correct anythlng 
ont of place or out of order. He was not by any compétent authorlty assigned 
to any such duty." 

The stepladder was on the floor near by, thrown down, the belt 
was wound up, the loose end whipping the ceiling, and the plaintiff's 
arm, torn from his body, was on the floor. The contention of the de- 
fendant was that the plaintifï intermeddled with the belt for the pur- 
pose of putting it on the machine and seeing it run, or in some other 
way, and that in so doing he was caught by the belt and injured ; that 
the belt was left tied up and looped to the machine when the employés 
left for dinner. The court expressly charged the jury that the plaintifï 
could not recover on any theory that the plaintifï was engaged in the 
performance of any .duty he owed the défendant when he received his 
injury, or that it was a part of his duty to défendant to catch and tie 
up the fîying belt, if it was flying ; that whether he intermeddled with 
the belt under a mistaken sensé of duty to his employer or to play 
or experiment with it or the machinery, he was not engaged in the per- 
formance of any duty to the company; that he could not recover on 
the theory he was put to work at the machine or with dangerous ma- 
chinery, and not warned of the dangers. 

The case was submitted to the jury on the following propositions 
and questions of fact, ail questions of fact being left to the jur\s 
viz. : (1) Was the plaintifï 14 years of âge, immature, just out of 
school, and without previous knowledge of or expérience with or 
about machinery? (2) Was he hired by the defendant's superintend- 
ent and put to work at cleaning bobbins in this room in which were this 
machinery, thèse machines, belts and revolving shafts, and left there 
alone during the noon hours? The jury in effect was told that this 
was his only duty. (3) Was it dangerous to boys of plaintiff's âge, ex- 
périence, and knowledge to intefmeddle with or handle thèse belts, 
etc., and did défendant know such fact, or in the exercise of due care 
ought it to hâve known it? (4) Was the plaintifï given information or 
waming as to the danger, if any, of intermeddling with such belts or 
machinery? Was he warned or told to keep away ftom them; not 
to intermeddle therewith? (5) Did anything occur while he worked 
there to give him notice or information of the danger, if any, of play- 
ing, experlmenting, or intermeddling with thèse belts? (6) Was it 
dangerous to such an inexperienced and uninstructed boy to inter- 
meddle or play or experiment with those belts ? Was the danger of so 
doing obvions to plaintifï ? Could he only gain such knowledge by ac- 
tual expérience or by proper wamings or instructions? Had he gained 
such knowledge in any way? (7) Was this machinery and thèse belts 
on thèse revolving shafts of a nature or character calculated to attract 
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and induce boys and children of immature years, not experienced or 
informed of the danger of so doing, to intermeddle or play or experi- 
ment therewith? (8) If so, was this known to the défendant, to de- 
fendant's superintendent and foreman — those in charge — or in the ex- 
ercise of due care ought they to hâve known to thèse facts? (9) 
Did they know, or, in the exercise of such care, ought they to hâve 
known, that this machinery and the belts were calculated to and would 
be liable to attract the plaintiff and children of his âge to intermeddle 
or play or experiment therewith? (10) If dangerous and calculated 
to attract boys and children and défendant knew such facts, or ought 
to hâve known them, then it was its duty to either properly guard thèse 
belts when left hanging on thèse revolving shafts or the belts and the 
machinery, one or both, so the boys and children left there alone at 
noon could not get at them, or to warn or instruct them of the danger 
of intermeddling therewith, or to tell them to keep away from them. 
(11) That if thèse dangers did exist; if the belts were attractive and 
liable to attract children and boys ; if the défendant did know ail this, 
or in the exercise of ordinary care ought to hâve known it ; if it did 
not warn plaintifï to keep away, or instruct him as to the danger of 
intermeddling therewith, or take any measures to prevent it; if plain- 
tifï was ignorant of the danger and risk of intermeddling therewith — 
then défendant was guilty of négligence in not directing the plaintifï 
to keep away, or in not warning him of or instructing him as to the 
danger, or in not guarding the belts, etc., so they would not be inter- 
meddled with, that is in some way intimating or indicating they were 
not to be intermeddled with. (12) That if under such circumstances the 
plaintiff was attracted to the belts when flying about the shaft and strik- 
ing the ceiling, either under a mistaken sensé of duty to the défendant 
or through curiosity to play and experiment with it, in ignorance of 
the danger, and induced to intermeddle with such machinery and belt 
or belts to play or experiment with them, in ignorance of the danger, 
and in so doing was injured, as described, then the jury was authorized 
to find négligence and that the négligence of défendant was the prox- 
imate cause of the injury and conséquent damages. (13) That if the 
jury found the facts as above stated then the plaintiff could recover 
unless the plaintiff assumed the risks, or was guilty of contributory 
négligence on his part which in some degree contributed to the accident 
and injury. (14) That if he was guilty of such négligence he could 
not recover. (15) That in determining whether or not the plaintiff was 
guilty of contributory négligence the jury was to consider his youth, 
immaturity, inexpérience, want of familiarity with such belts and ma- 
chinery, want of knowledge of the dangers of going about them or 
handling them, and lack of instructions as to the dangers and to keep 
away from them; and that the same degree of care and caution is 
not expected or demanded of an immature and inexperienced and unin- 
structed youth as of an adult, etc. 

There was évidence to sustain each and every proposition above stat- 
ed (I am not referring to the complaint), and the questions of fact, 
so f ar as disputed, were left to the jury. 
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The Jury was also charged, among other things : 

"The plalntlff says that thèse belts and movlng, revolvlng, overhead shaft- 
îngs were attractive thlngs and llable to attract young boys and chlldren, es- 
peclally to attract and lead or Induce them to play or meddle with them — 
experlment wlth them — and they say that this fact is demonstrated by the 
évidence of the défendant Itself, by one of its wltnesses, who says that on 
more than one occasion he was in there and saw the défendant do that, put- 
ting on and off belts from one of thèse machines ; that he hlmself, on one oc- 
casion, took a hand in doing it ; and the plaintiEE says that common knowledge 
and expérience and the common sensé of the owuers and managers of the mill 
would teaeh ahy one of expérience and maturity that those machines vi^ould at- 
tract boys — lead them to go and look at them. And the plalntlff says that the 
defendant's superintendent, foreman and managers in that mill had reason or 
cause to know thls fact, and did know It, or In the exercise of due care they 
ought to bave known It, and that you should flnd that that fact existed ; that 
they knew children had those impulses ; that they knew childish Impulses and 
proclivities to play with, or experiment, or meddle wlth such things, especlal- 
ly when not acquainted vrith thelr real nature, and not accustomed to them. 
Plalntlff also says that It was a dangerous thing for young boys and children 
to meddle with those belts — those machines — runnlng on this shaft, and that 
the defendant's managers knew this, or in the exercise of due care ought to 
hâve known it, in the exercise of good judgment and thought. » * * The 
plaintlff says that after that, on more than one occasion, he was told to tie up 
and did tle up some of thèse hanging belts, or was told to assist in it; that 
he was led to belleve It was part of his duty to see they were properly tied 
up and in position ; that he was never Informed to the contrary, or fully and 
adequately Informed or warned of the danger of handling them or of inter- 
meddling wlth them in any way, and he says that he didn't know any such dan- 
ger or appreclate it on account of his youth, hls immaturity, his want of ex- 
périence, and his want of information — want of instruction. He says tho 
danger was not patent or obvions, at leàst not patent or obvious to him, to a 
chlld or boy of his years, however it might bave been to a full grown, experi- 
enced man. The plaintiiï was the only one who remained in that room during 
the noon hour, and of his remaining and being there, the man who had charge 
of that room and who hired this boy had knowledge. That man says that he 
saw the boy there about to eat hls dinner. I thlnk he sald he never saw him 
aetually eat, but saw him there with his box, and saw him on more than one 
occasion take his seat In the window or sill ; just the place, I am not able to 
say. Other boys and girls did substantially the same thing on the floor above. 
* • * The plaintiff claims hère, under the évidence — although the boy 
don't exactly say that— but the claim Is, that you should flnd that he was led 
and impelled to do that by a sensé or idea that it was hls duty so to do In 
servlng hls employer; that because he had not been warned, or properly in- 
structed, he didn't know it was dangerous, and didn't know or appreclate the 
danger of so doing ; that It was négligence, the plalntlff says, not to inform and 
instruct him In that business and as to those dangers; and tfiat therefore the 
défendant Is liable in damages for the Injuries which the boy then and there 
received. The plaintiff also says that even if you do flnd that he was playing 
or amusing himself, or experimenting with this belt for hls own amusement, 
that he was attracted to it for the reason stated, was led to do so by reason 
of his inexpérience, his youth, and want of instruction from the défendant 
when he was put to work there in that room, as to the dangers, and that even 
if he went there for that purpose, to play or experiment with it, that the de- 
fendant is llable because It was négligent In not informing him of the danger 
of so doing, négligent in not informing him of the latent hidden danger, the 
danger of trying to catch hold of and handle such a belt In such a shape, or In 
any shape, setting it in motion, not telling him to keep away, and that such 
négligence was the proximate cause of the Injury. The plalntlff says that 
whether he meddled wlth the belt the one way or the other is Immaterlal, so 
long as he didn't know or appreclate the danger, and the défendant was négli- 
gent in not waming and Instructiug him; that in either case the proximate 



FORCE V. STANDARD SILK CO. 999 

cause of the Injury was the négligence of the défendant, Its négligence in al- 
lowing him to be there In tliat room at the noon liour without attention, with 
this attractive machinery lii motion, and uninformed and uninstructed as to 
the dangerous character, or the danger of handllng or interfering or meddling 
with thèse belts or machinery. 

"Now, -when I say the plaintlff claims this, the plaintiff is a mlnor, he is a 
boy, he is represented by his guardian who cares for his interests, and by hts 
counsel, and in stating the clainia of the plaintifC I am not statlng what the 
boy States or claims, but what his guardian says ; his guardian représenta him 
legally and speaks for him, and it Is his claim. * » * New then, gentle- 
men, if this machinery — this revolving shaft and other machinery, with thèse 
hanging or depending belts — was dangerous to children, or boys of immature 
âge, who should use, or attempt to use, or intermeddle with It, and who didn't 
Icnow its dangerous character, and appreciate the danger of IntermeddJing with 
it, and it was liable and calcul atedto attract such children, and tlie defend- 
ant's superin tendent, olBcers, and managers knew it, or had reason to be- 
lleve, uader the clrcumstances and conditions existlng there, that the boys 
and youDg employés about there, and this plaintiflC, would resort to it, or Inter- 
meddle with It, or might and probably would do so, and that if they did, they 
would or might be injured by it, then, If the défendant took no means or meas- 
ures to keep children, or such boys of immature years or understandlng, in Its 
employ, away, and to keep the plaintifC away, and took no means or measures 
to prevent accidents and gave no instructions as to its dangerous nature and 
character, and no orders to them, or to the plaintlff to keep away, when in the 
exercise of due care It ought to hâve done so, then the défendant vcas guilty 
of négligence as a matter of law. If you find the facts so to be, and would be 
guilty of négligence. And if this plaintlff was Induced and enticed by such 
machinery and Its conditions to meddle with It, and was Ignorant of its dan- 
gerous character, or having been caused to tie up the belt, if that was so, was 
led to think it was his duty to care for them, and undertook to do so, and was 
Ignorant of the dangers through the fault of the défendant In not waming 
him and Instructlng him, and was injured in so doing, then the défendant 
would be liable for the damage caused by such injury, if such négligence was 
the proximate cause of the injury. This would be so even if it was not his 
duty, ou seelng this belt in the condition he claims it was, flying about the 
shaft and striking the celling, if it was in such condition, to care for it and 
tIe it up. In elther event if those facts that I hâve reclted existed, and you 
find them so to be. If you flnd that he was not wamed, and not Instructed as 
to the danger, and you find that such danger dId exist, and that plaintlff did 
not know the danger, then the défendant would be liable In either event. 
• » • It was the duty of the défendant company to furnish this boy a safe 
place in which to work, and this includes not only the spot and space in which 
he did work, but the immédiate surroundings in that room with which he 
was liable to come in contact, If the clrcumstances were such, and the sur- 
roundings were such, to the knowledge of this défendant company or its man- 
ager, that the plaintifC was liable to be, or would be, naturally enticed, in- 
duced, or attracted to them, and to Intermeddle with them, and to Intermeddle 
with them was known to the défendant company to be dangerous to an Inex- 
perlenced and uninformed boy of plaintlfC's âge, or the défendant or its man- 
agers there, in the exercise of due care, ought to hâve known such facts. Did 
the défendant company or its managers — those In charge — hâve reasonable 
cause to apprehend such an accident, or such intermeddling from such fi boy, 
if it did, and it was dangerous so to do, and défendant knew it, or ought to 
hâve known it in the exercise of due care, then it was Its duty to provide 
against it by guards, by stopping the shafting, or by proper instructions and 
proper warnings, full and adéquate, of the dangers." 

And on the question of contributory négligence the court charged : 

"If you flnd that the défendant was négligent and that Its négligence was 
the proximate cause of the injury, then you wlll come to another question, 
was this plaintlff himself — this boy — guilty of any négligence which contribut- 
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ed to, or alded to produce, the injury? If so, he cannot recover. But In de- 
termlning thls question of eontributory négligence, you are not controUed by 
the same niles you would be in the case of an adult who understands and ap- 
préciâtes the dangers of the situation, or the dangers of dolng what he does do. 
Thls plalntiff was an Infant — ^not of mature years — ^not experlenced wlth such 
machlnery, the évidence tends to show, and, he says, not Informed of the dan- 
gerous character of thls machlnery, and he elalms the dangers of Inter- 
meddllng wlth It were not obvions to hlm even If they were to an experlenced 
man for the reason stated, and that he dldn't appreclate them. An Infant, 
in order to avoid the Implication of négligence, Is bound to exercise only that 
degree of care which can reasonably be expected f rom one of his years ; one 
of hls years. In the flrst Instance, and then cornes In expérience and knowl- 
edge galned In the work ; hence you, gentlemen of the Jury, must consider hls 
âge, hls capacity, hls Intelligence, hls expérience, If any, In the business in 
whlch he was engagea ; also what Information he had recelved and gained, and 
what Instructions he had recelved on the subject. If any. 

"Now, gentlemen, m thls court, the burden of maklng ont the négligence of 
thls défendant In the flrst instance is on the plalntiff — on thls guardian of thls 
boy — and he must hâve satlsfled you by a falr prépondérance of évidence, not 
beyond a reasonable doubt, as In a crlmlnal case, but he must hâve satlsfled 
you by a falr prépondérance of évidence that the défendant was gullty of nég- 
ligence, and In one of the respects or ways to which I hâve called your atten- 
tion. If he bas falled In dolng that, then he has falled to make a case, and 
your verdict should be for the défendant If, however, you flnd that the de- 
fendant was gullty of négligence in elther of the respects or ways named, and 
that that négligence was the proxlmate cause of thls injury, then you come to 
the Question of eontributory négligence, and hère the burden of proof In this 
court shlfts right around. In order to make out eontributory négligence, the 
burden is on the défendant ; It is an affirmative défense and It must be estab- 
lished, In case you flnd négligence on the part of the défendant In the flrst 
instance, and you come to the question of eontributory négligence, then the 
burden is on the défendant of establlshlng, by a falr prépondérance of évi- 
dence that this boy was gullty of négligence which contributed to his Injury ; 
and, as (I hâve stated, négligence cannot be Imputed to a boy of thls âge, nec- 
essarily, as to an adult, but it dépends upon hls âge, hls knowledge and ex- 
périence.) A boy twelve years of âge or over is assumed to be sul jurls in the 
flrst Instance, so there must be évidence tending to show that he was not 
qualifled to understand the danger and appreclate the necesslty of observlng 
the same caution requlred of an adult. Some évidence on that subject has 
been glven. You hâve seen hlm hère, you hâve heard hls answers to the ques- 
tions, and you hâve heard as to hls schoollng and hls expérience, and what 
instructions, If any, he recelved there, what knowledge he had galned there. 
But when such évidence Is glven, then. In gettlng at the responsibllity of an 
Infant, of a boy of thls âge, or of any âge, and determlning whether or not 
he was gullty of eontributory négligence, his âge, hls capacity, hls Intelligence, 
hls expérience, and the information he had, gênerai Information on the sub- 
ject, are ail to be oonsidered by the jury. And if there were hidden, con- 
cealed or latent dangers in the business, or In the room, and he was liable to 
be attracted to them, then the question whether he was properly and fully 
cautioned and Instructed as to such dangers, his abllity to appreclate by rea- 
son of his youth, hls apparent capacity, and his intelligence, and ail of that is 
to be consldered on the question whether he was gullty of eontributory nég- 
ligence. Of course, if he had been prevlously instructed as to such dangers 
before he went there, or he knew them from expérience, then no Instructions 
there were necessary. If he had not, and there were such dangers, it was 
the duty of the défendant, as I hâve sald before, to fully Instruct hlm, and 
It was négligent not so to do. If he knew the dangers from expérience then 
Instructions would not be necessary and a finding of négligence cannot be 
predicated or based on a failure to glve them." 

The court also charged: 

"Now, gentlemen, as matter of law, chlldren, wherever they are, or wher- 
ever they go, must be expected to aet upon chlldlsh impulses Incident to their 
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years and understanding, and thelr employers are chargeable with a duty of 
care and caution towards them such as thelr years, want of knowledge, and 
understanding demand, such as thelr want of information, when It is the 
duty of the défendant to glve that information, would imply or demand, and 
must calculate upon those, and taise précautions accordingly." 

This, excepted to by the défendant, was followed by this : 
"When this boy went there to work In this room wlth those surroundlngs. 
If there were any latent dangers there, whlch is for you to say after hear- 
ing ail this évidence and this description, It was incumbent upon the défend- 
ant, to glve proper Instructions, suitable to the years of this boy, hls prevlous 
exi)erlenee, and suitable to the conditions and surroundlngs under whlch he 
was put to work. Now, gentlemen, this Is the law where there are latent 
dangers and hazards. Incident to the occupation, of whlch the master knows or 
ought to know ; it Is hls duty to warn the servant of them fully, and, faillng 
to do so, he Is llable to hlm for any Injury that he may sustain in conséquence 
of such neglect; that is, In the absence of contributory négligence. And this 
rule applles even when the danger or hazard is patent, if, through youth, in- 
expérience, or other cause, the servant is incompétent to fully understand 
and apprécia te the nature and estent of the hazard. That Is, If it is per- 
fectly patent to the ordinary observer, the danger Is, still, if through youth. 
inexpérience, or other cause, a servant is incompétent to fully understand 
and appreclate the danger and extent of the hazard and the défendant — ^that 
is, the employer — ^had reason to know that, or it ought to know It In the ex- 
ercise of due care, why, then, of course, It is hls duty to glve full Instruction. 
If, however, the danger is obvions, and the servant (employé) is of sufflclent 
discrétion, to see and avoid it, the master cannot be held responsible — ^the mas- 
ter would be the défendant hère — for the injury resulting to the servant, al- 
though he did not warn him of the danger." 

Among the requests to charge was one that the défendant was not 
responsible for the négligence of the foreman or assistant foreman, etc. 
The court was at the moment under the impression that it was the 
foreman who hired plaintiflf and put him to work, but when the atten- 
tion of the court was directed to the error it immediately corrected 
the statement, and said to the jury: 

"Well, the superintendent, then. Then It was bis duty, and if he tumed hlm 
over [referrlng to the plalntlff] wlthout instructions to the foreman of this 
room — I guess that is rlght— if he tumed hlm over to the foreman wlthout 
instructions when Instructions were necessary, why, then, that would be nég- 
ligence, then it would be the duty of those people, because the évidence is 
that he put hlm in charge of somebody, and told him that that person, In 
substance — I cannot repeat the words — but told hlm in substance that that 
person would glve hlm instructions, and so left It wlth hlm. Then if he did 
not get instructions when it was the duty of défendant to glve him such, then 
you are at liberty to flnd that there was négligence on the part of the défend- 
ant In that respect." 

The court was also asked by défendant to charge and did charge 
that there was no évidence that Ottoway and Van Allen were other 
than fellow servants of plaintiff's. The évidence showed, and the 
court told, the jury that défendant had a superintendent and a fore- 
man in the mill who were above the boy, managers of the mill, and 
that if they knew of the dangers this would be knowledge of the de- 
fendant corporation, and it would be their duty to inform the plain- 
tif? of such dangers. The court also charged that Ottoway was not 
the alter ego of the défendant. 

The court also charged the jury: 

"Plalntlff assumed ail the risks of bis employment or those Incident there- 
to, or. whlch he knew or ought to bave known, or whlch were obvlous con- 
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sideriDg his years and understanding, but he dld not assume the risks of the 
négligence of défendant." 

Keeley, defendant's superintendent, who hired plaintiflF and put him 
lo work, and who was sworn as a witness, made no daim that he 
gave plaintiff any instructions or warnings when he hired him and 
turned him over to Cassart or Kasson. He says he took the plaintiiï 
to the reeling room "and I approached a boy named Eddie Kasson 
and told him to show the Force boy how to clean the bobbins. Q. 
What machines were Walter . [the plaintiff] working at? A. The 
reehng. Q. That is, he was taking the bobbins f rom the réel ? A. 
Yes, sir." He also says that at noon the belts were thrown oflf by 
Ottoway assisted sometimes by Van Allen; that the speed of this 
overhead shaft left running on the day of the accident was 375 révo- 
lutions per minute. This superintendent also states that the hanging 
belts would wind about the shaft "when there was something inter- 
fered with the belt." Also, that right after the accident he went into 
the reeling room, and found the stepladder on the floor and plain- 
tiff's arm also ; "Q. That is, that part of the arm which had been sever- 
ed by the accident ? A. Yes, sir." Also that the belt was wound about 
the shaft "in a tangle." Also that he occasionally saw the plaintiff in 
that reeling room at noon and eating, the shafts running. Also that 
he had seen belts travel and crawl on a revolving shaft. Also that 
after the accident and the same day he saw blood on the floor and on 
the ceiling of the room. 

Ottoway had varions duties in the reeling room, and among others 
the putting on and off of belts, tying them, etc. He says, in substance, 
that this belt in question was in a différent position, the day of the 
accident, after plaintiff was injured than it was before. Ottoway says 
he had charge of this reeling room under the superintendent; that 
it was not locked at noon; that plaintiff brought his dinners, and he 
saw him many times at noon take his seat in a window in the reeling 
room, and that he went away and left him there alone, and with four 
of the shafts in that room running; that when he got back soon after 
the accident this belt was wound up. Neither the superintendent nor 
Ottoway claimed they gave the plaintiff any instructions as to the 
danger of intermeddling with the belts or machinery. 

As stated, the évidence was abundant to sustain a finding by the 
jury that the plaintiff was injured — lost his arm — by intermeddling 
with the belts while alone in the room at the noon hour where he was 
allowed to be and remain by the superintendent; that there was dan- 
ger in so intermeddling therewith; and that he was uninstructed as 
to the danger of such intermeddling therewith, and ignorant of the 
danger of so doing. Also, that the défendant, its superintendent and 
foreman, above plaintiff," knew of this danger. The mère fact that 
he was injured was évidence on that subject. Railroad Company v. 
Stout, 17 Wall. (U. S.) 657, 661, 21 L. Ed. 745, approved and fol- 
lowed Union Pacific R. Co. v. McDonald, 152 U. S. 273-275, 14 Sup. 
Ct. 619, 38 L. Ed. 434. In Railroad Co. v. Stout, at page 661, 662, 
17 Wall. (21 L. Ed. 745), the court said : 

"That the turntable was a dangerous machine, whlch would be llkely to 
cause Injuty to chlldren who resorted to it, might falrly be Inferred from the 
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injiiry which actually occurred to the plaintiff. There was the same UablUty 
to Injury to hlm, and no greater, that existed with référence to ail chlldren. 
When the jury learned from tjie évidence that he had suffered a serlous in- 
jury, by his foot being caught between the fixed rail of the roadbed and the 
turning rail of the table they were justifled in believing that there was a 
probabillty of the occurrence of Buch accidents. So, in looking at the remote- 
ness of the machine from Inhabited dwellings, when It was proved to the Jury 
that several boys from the hamlet were at play there on this occasion, and 
that they had been at play upon the turntable on other occasions, and wlthin 
the observation and to the knowledge of the employés of the défendant, the 
jury were Justifled In believing that chlldren would probably resort to it, 
and that the défendant should bave anticipated that such would be the case. 
As it was In fact, on thls occasion, so It was to be expected that the amuse- 
ment of the boys would bave been found in turning this table while they were 
on it or about it." 

There was also abundant évidence that this machinery and thèse 
revolving shafts in that room with the hanging belts were attractive 
to boys of his âge and expérience and knowledge, and liable to at- 
tract them to intermeddle therewith, and that défendant knew this, or 
in the exercise of due care ought to hâve known it. 

Photographs of the machinery and hanging belts were put in évi- 
dence by the défendant. They were described by witnesses ; also the 
mode and manner of putting the belts on and oflf. The witness for 
défendant, John Johnson, testified that he worked in the spinning room 
immediately above the reeling room, and that a few days before the 
accident he came down into this reeling room at the noon hour and 
found the plaintiff there. "Q. Now state what was donc by Walter 
Force (the plaintiff) in your présence, and what was said by you and 
he at that time, if anything? * * * A. He had one of the belts 
off and was throwing it on." That it was a belt used in connection 
with a reeling machine. "Q. Just where did he hâve that belt when 
you first saw him at that time? A. He had it up, half way up over 
the top pulley. Q. On the overhead pulley? A. Yes, sir. Q. How 
did he get it up to that point? A. Stepladder. Q. He was standing 
upon a stepladder? A. Yes, sir." Also, that plaintiff threw the 
belt on the driving shaft overhead ; that witness said "he better leave 
it alone or he would get hurt," and plaintiff said "never mind he knew 
what he was doing." Johnson testified that he himself stood on the 
ladder and threw the belt on the pulley. This witness also said that 
once in a while he went down to the reeling room at the noon hour 
to see the plaintiff ; and "once in a while he was throwing on a belt" ; 
that he saw him fooling with the belts on three or four occasions, and 
once before had helped him do it. "Q. What did you put the belt 
on for? A. Show him I could do it; he put the belt on, and then I 
did. Q. Did you go up on the stepladder? A. Yes, I did. Q. Any- 
body ever tell you not to do it ? A. Yes, sir. Q. They hâve told you ? 
A. Yes, sir. Q. Who told you? A. Mr. Keeley. Q. He told you 
not to do it ? A. Yes, sir. Q. And that was up in the spinning room ? 
A. Yes, sir. Q. Did you hâve shafts up there? A. Yes, sir. Q. And 
belts up there? A. Yes, sir. Q. How came he to tell you not to do 
it up there? A. He told me when I first went in there not to do it." 
This Johnson boy, now 17 years old, had been there some three years. 
So we hâve direct évidence that Keeley, the superintendent, had loiowl- 
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edge that boys should not intermeddle with the belts; that they were 
liable to intermeddle with them, and that before the accident he had 
instructed one boy at least not to do it. But it was a fair question for 
the jury, in view of the novelty, etc., of this running machinery, thèse 
depending belts, the curiosity and inclinations and proclivities of boys 
of that âge, etc., whether this machinery, etc., was calculated to at- 
tract children of plaintifï's âge to play or intermeddle or experiment 
with it, and whether defendant's managers then knew the fact. 

The case as finally presented and tried and submitted to the jury 
was squarely within the following cases decided by the Suprême Court 
of the United States, the Circuit Court of Appeals in this the Second 
Circuit, the Suprême Court of the states of Michigan and Minnesota, 
etc., viz., Railroad Company v. Stout, 17 Wall. (U. S.) 657, 661, 663, 
21 L. Ed. 745 ; Union Pacific R. Co. v. McDonald, 153 U. S. 263, 273, 
275, 14 Sup. et. 619, 38 L. Ed. 434; Peirce v. Lyden (C. C. A., Sec- 
ond Circuit) 157 Fed. 552 (decided November 7, 1907); Keffe v. Mil- 
waukee & St. Paul R. R. Co., 31 Minn. 307, 311, 18 Am. Rep. 393 ; 
Powers V. Harlow, 53 Mich. 507, 515, 19 N. W. 357, 51 Am. Rep. 154; 
lamurri v. Saginaw City Cas Co., 148 Mich. 37, 111 N. W. 884. 

In Railroad Co. v. Stout, supra, children had played on a turntable 
on defendant's land which was not guarded or fastened, and which 
easily turned. The plaintifï, an infant, who had never been there be- 
fore, went with two other boys, one of whom had been to the turn- 
table to play before, to this turntable to play on it and while so doing 
was injured. They were not invited there or even knowingly per- 
mitted to be there. The case states, page 658 of 17 Wall. (31 L. Ed. 
745): 

"One witness, then a servant of the company, testified that he had previous- 
ly seen boys playlng at the turntable, and had forbidden them from playlng 
there. But the wltness had no charge of the table, and did not communlcate 
the (act of havlng seen boys playing there to any of the offlews or servants 
of the Company havlng the table in charge." 

The court (see page 659) submitted the question whether the turn- 
table was dangerous and would be liablé to cause in jury to children 
who should resort to it; whether défendant was négligent in not an- 
ticipating that children would be liable to resort to it and be injured 
if they did. If not, then there was no négligence. There was no 
direct évidence that the turntable was dangerous to children who 
should resort to it, or that defendant's olficers or managers knew they 
did resort to it, but the court held that from the very nature of it, and 
the fact that injury did occur, the jury was justified in finding those 
facts in language already quoted. This case has been criticised, and in 
some states — New York, New Jersey, and Massachusetts — ^the courts 
hâve refused to follow it (see Turess v. Railroad Co., 61 N. J. Law, 
314, 40 Atl. 614 ; McAlpin v. Powell, 70 N. Y. 136, 36 Am. Rep. 555 ; 
Daniels v. N. Y. & N. E. R. Co., 154 Mass. 349, 28 N. E. 283, 13 L. 
R. A. 248, 26 Am. St. Rep. 253), but the Suprême Court of the United 
States, which governs this court and ail négligence cases tried therein 
not founded on and governed by some statute of the particular state, 
and which court ought to command respect everywhere, has recon- 
sidered the doctrines of that case, and expressly reaffirmed them in 
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Union Pacific R. Co. v. McDonald, 152 U. S. 262, 372, 273, 374- 
279, 14 Sup. et. 619, 38 L. Ed. 434, at which page, after citing and 
commenting on the various cases, the court says : 
"We adhère to the principles announced in Railroad Co. v. Stout, supra." 

This case was recently cited and followed by the Circuit Court of 
Appeals in the Second Circuit, opinion by Ward, C. J., in Peirce v. 
Lyden (decided November 7, 1907) 157 Fed. 552. 

I can conceive of no more vicions doctrine than to hold that owners 
of mills in which are machinery and behs such as thèse were, danger- 
ous to those who should intermeddle with theni unless skilled in the 
business, may employ inexperienced boys and put them to work in 
the rooms with this machinery and leave them there alone at noon 
with parts of it in motion and the rest unguarded and easily acces- 
sible, without warning or instruction as to the danger of intermeddling 
with it, or without positive instructions to keep away from it and not 
intermeddle, without being liable to the imputation of négligence in 
so doing. A boy left and allowed to be in such a place under such 
circumstances is not a trespasser. He is rightfuUy there. He is there 
by invitation and permission. By reason of his youth and inexpérience 
and want of instruction and knowledge he may reasonably be expected 
to follow childish curiosity and childish proclivities and impulses and 
so intermeddle with or experiment with such machinery and belting. 
It was for the jury to say whether or not, in view of the youth and 
inexpérience and want of knowledge of this plaintifï, he had such 
impulses and followed them in intermeddling with this machinery. 

In Powers v. Harlow, 53 Mich. 507, 515, 19 N. W. 257, 51 Am. 
Rep. 154, Cooley, C. J., said: 

"Children, wherever they go, must be expected to act upon childish In- 
stincts and Impulses ; and others who are chargeable with a duty of care and 
caution towards them must calculate upon this, and talce précautions accord- 

ingly." 

This language was quoted and approved by the Suprême Court of 
the United States in Union Pac. R. Co. v. McDonald, 152 U. S., at 
page 277, 14 Sup. Ct. 619, 38 L. Ed. 434, and^has always been ap- 
proved. It was again quoted and approved by the Suprême Court 
of the United States in McDermott v. Severe, 202 U. S. 600, 609, 26 
Sup. Ct. 709, 712, 50 L. Ed. 1162, where the court, on dissent, said: 

"This court in Union Paelflc Railroad Co. v. McDonald, 152 U. S. 262, 277, 
14 Sup. Ct. 619, 38 L. BW. 434, quoted approvingly from Judge Cooley In a 
Michigan case: 'Children, wherever they go, must be expected to act upon 
childish instincts and impulses ; and others who are chargeable with a duty 
of care and caution towards them, must calculate upon this, and take précau- 
tions accordingly.' This view is supported by other well-considered cases. 
Powers V. Harlow, 53 Mich. 507, 514, 19 N. W. 257, 51 Am. Rep. 154 ; Camden 
Interstate Railway Co. v. Broom, 139 Fed. 595, 71 C. C. A. 641 ; Forrestal v. 
Milwaukee Electric Railway Co., 119 Wls. 495, 97 N. W. 182 ; Strutzel v. St. 
Paul City Railway Co., 47 Minn. 543. 50 N. W. 690 ; Gray v. St. Paul City Rail- 
way Co., 87 Minn. 280, 91 N. W. 1106." 

So the charge was correct wherein the jury was told that : 

"In determinlng this question of contributory négligence you are not con- 
trolled by the same rules you would be in the case of an adult who under- 
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Stands and appréciâtes the dangers of the situation, or the dangers of dolng 
what he does do. * * * An infant, in order to avoid the Implication of 
négligence, Is bound to exercise only that degree of care which can reasonably 
be expected from one of his years ; one of bis years in the first instance, and 
then cornes In expérience and knowledge galned in the work. Hence you, 
gentlemen of the jury, must conslder his âge, his capacity, hIs Intelligence, his 
expérience, If any, in the business in which he was engagea; also what in- 
formation he had received and galned, and what instructions he had received 
on the subject, if any. * • * Of course, If he had been previously instruct- 
ed as to such dangers before he went there, or he knew them from expérience, 
then no instructions there were necessary. If he had not, and there were 
such dangers, It was the duty of the défendant, as I hâve said before, to f ully 
instruct hlm; and It was négligence not so to do. If he knew the dangers from 
expérience, then instructions would not be necessary, and a flnding of nég- 
ligence eannot be predleated or based on a f allure to give them." 

The court was referring to latent dangers, those not patent to a 
youth of his apparent âge and capacity. 

The doctrine laid down by the court as to the rules for determining 
the négligence of a boy was expressly held and stated by the Suprême 
Court of the United States in Railroad Company v. Stout, supra, in 
the following language: 

"While it Is the gênerai rule In regard to an adult that to entltle him to 
recover damages for an Injury resulting from the fault or négligence of an- 
other he must himself bave been free from fault, such Is not the rule In re- 
gard to an infant of tender years. The care and caution required of a child 
is according to his maturity and capacity only, and thls is to be determined in 
each case by the circumstances of that case." 

And, again, in Union Pac. R. Co. v. McDonald, 152 U. S. 262, 281, 
at page 281, 14 Sup. Ct. 619, 626, 38 L. Ed. 434, the court said : 

"The question of négligence upon the part of an infant must be determined 
wlth référence to his âge and to the situation In which, at the tlme of the In- 
jury, the circumstances placed him. The authorities clted — Indeed, ail the ad- 
judged cases — agrée, as declared by the Court of Appeals of New York, that 
in applying the rule that a person who seeks to recover for a Personal lnjur.r 
sustalned by another's négligence must not himself be gullty of négligence that 
substantially contrlbuted to the resuit, the law discriminâtes between children 
and adults, the feeble and the strong, and only requlres of each the exercise 
.irf that degree of care to be reasonably expected in vIew of his âge and con- 
dition. Reynolds v. N. Y. Central, etc., Railroad, 58 N. T. 248, 252." 

And in Serano v. N. Y. C. & H. R. R. Co., 188 N. Y. 156, 165, 80 
N. E. 1025, 1027, lir Am. St. Rep. 833, the Court of Appeals held: 

"A child of tender years Is not required to exercise the same degree of care 
and prudence in the présence of danger which Is expected and required of an 
adult under llke circumstances, but she is required to exercise such care and 
prudence as Is commensurate wlth one of her âge and intelligence." 

The court cites : 

"Wendell v. N. T. C. & H. R, E. C5o., 91 N. Y. 420 ; Zwack v. N. Y., h. E. & 
W. R. R. Co., 160 N. Y. 362, 54 N. B. 785; Oostelio v. Third Ave. R. R. Co., 
161 N. Y. 317, 55 N. B. 89T ; Byrne v. N. Y. C. & H. R. R. R. Co., 83 N. Y. 
620; ÎIcGovem v. N. Y. C. & H. R. R. R. Co., 67 N. Y. 421; Thurber v. Harlem 
B., M. & F. R. R. Co., 60 N. Y. 326 ; Barry v. N. Y. C. & H. R. R. R. Co., 92 
N. Y. 289, 44 Am. Rep. 377." 

The jury was carefully and repeatedly instructed on this point. 
In Peirce v. Lyden, supra, recently decided by the Circuit Court of 
Appeals, Second Circuit, the défendant stored barrels of oil in a shed. 
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unlocked auring the daytime, on his own lands, but near a school- 
house. Thèse barrels had their heads knocked in so the oil could be 
dipped out. The school boys entered the sheds, dipped out the oil, 
and lighted a fire and threw the oil on it, and in so doing a boy was 
severely burned either by the bursting of a can of oil which they had 
obtained at the sheds or by running and jumping through the fire on 
which oil was thrown. There was no évidence that the défendant or 
his agents knew of this propensity of the school boys to meddle with 
the oil. His night watchman, however, did know of it, but his knowl- 
edge was not communicated to the défendant or his agents. Held, 
the injured boy could recover on thç authority of Railroad v. Stout, 
supra. 

In the case now before this court the évidence already quoted shows 
that defendant's superintendent knew that one of the boys employed 
in the factory had intermeddled with the machinery, and that he or- 
dered him not to do it. Two boys had intermeddled with this ma- 
chinery in this room at the noon hour on three occasions at least. 
Thèse facts, with the attractiveness of such machinery and belts and 
the well-known propensities of such boys, were ail sufficient to justify 
the jury in finding that défendant knew, or had reasonable cause to 
know, that such boys were liable to intermeddle with them. It was 
left to the jury to say whether the défendant and its managers knew 
this fact, if it was a fact, or had reasonable cause to know it, and were 
négligent in not giving instruction or warning, etc. Proof of positive 
knowledge on the part of défendant that boys had actually intermed- 
dled was not necessary. 

In Railroad Co. v. Stout, supra, the court said : 

"So in looking at the remoteness of the machine from Inhàblted dwellings, 
when it was proved to the jury that several boys from the hamlet were at 
play there on this occasion, and that they had been at play upon the turn- 
table on other occasions, and within the observation and to the knowledge of 
the employés of the défendant, the jury were Justifled in believing that chil- 
dren would probably resort to It, and that défendant should hâve anticlpated 
that such would be the case." 

So hère, when the attractive nature and character oi this machinery 
and of thèse belts were shown, and when it was shown that plaintiflf 
and Johnson had intermeddled with them on at least three occasions, 
and that Johnson, when 14 years of âge, had so intermeddled with the 
machinery in the room above to the knowledge of Keeley, defendant's 
superintendent, who had directed him not to do so, the jury was jus- 
tified in finding that défendant should hâve anticipated that plaintiflf 
would or might intermeddle with the machinery and belts in the reel- 
ing room. 

In Powers v. Harlow, 53 Mich. 507, 19 N. W. 257, 51 Am. Rep. 
154, cited and approved by the Suprême Court of the United States 
m Union P. R. Co. v, McDonald, supra, the f ollowing from the syl- 
labus sufficiently states the case : 

"(7) Children must be expected to aet upon chlldish instincts; and those 
who are answerable for thelr safety must take précautions accordlngly, aiid 
must expeot them, to meddle with anything that is likely to tempt tbemlf 
left exposed to théir vièw and within tlieir reach. 
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"(8) A small boy, flndlng a dynamite cartridge in a common packlng box 
among the sawdust, proeeeded to crack It on a stone, and maimed hLmself 
for llfe. The boy was rightfully on the promises, and hls father was at work 
hard by. The packlng box waa on the ground under a rude shed, and waa 
marked 'Powder,' but neither the boy nor hls father could read. It had been 
left exposed by the agent o( the landlord. Held, that an action would lie 
against the landloid for the Injury, and that neither the chlld nor hls father 
could be sald to be guUty of contrlbutory négligence." 

In that case there was no évidence that boys or children had ever 
resorted to the shed where the dynamite cartridges were kept. The 
boy's father was not employed by défendant in or about the shed, and 
had no duties there, and the boy had no business there, or on the de- 
fendant's premises in the neighborhood, except as he accompanied his 
father, who was at work at agricultural pursuits on some of the adja- 
ent land 10 rods distant from the shed, which he leased. The place 
wherè the father and son had the right to be was perfectly safe. The 
danger lay in the dynamite cartridges in the shed on other land, but 
in the immédiate neighborhood. The boy in wandering about, im- 
pelled by curiosity and childish impulses, went into the shed and found 
and took one of the cartridges which were left exposed and used it as a 
plaything. While so doing it exploded and injured him. Judge Coo- 
ley, in giving the opinion of the court, said : 

"We cannot under thèse circumstances say that the plalntlff's father was 
l'hargeable wlth fault In not suspectlng danger and warnlng hls children away 
from it [he dld not know of the dynaûiite], or that the chlld hlmself was 
blameworthy in acting upon the childish instincts and propensities which com- 
bined wlth the négligence of defendant's servant to bring the danger upon 
him." 

This is quoted and approved in Union Pac. R. Co. v. McDonald, 
supra, at page 277 of 153 U. S., at page 635 of 14 Sup. Ct. (38 h. Ed. 
434). In that case Judge Cooley aiso said : 

"The movlng about of the children upon the lands where they were at llber- 
ty to go while they were not aetually employed was as much an Incident to 
thelr being there as Is the lolterlng or playlng by children outslde the traveled 
part of the highway as they go upon It to sehool or upon errands." 

So hère the intermeddling of this boy with this machinery and thèse 
belts was, under the circumstances, as much an incident of his being 
there as was his eating his dinner or moving about for exercise. 

In lamurri v. Saginaw City Gas Co., 148 Mich. 27, 111 N. W. 884, 
decided April 30, 1907, the défendant Jeft a tank wagon containing 
"drips," explosives, to which was attached a horse, unattended in the 
public Street. Children climbed on the wagon and were driven away, 
but not by défendant or any of its employés. Very soon thereafter 
other boys, the plaintiiï being one, climbed on the wagon and one of 
them dropped a lighted match into the tank and it exploded. The 
court said : 

"The children had a right to play on the highway, and this wagon was 
easily accessible and attractive to them aa they were lawfully playlng upon 
the highway. * * * It was négligence on the part of the défendant to 
leave this wagon In this manner In the public highway." 

So in the case at bar this machinery and thèse belts whether loose, 
wound up and flapping, or otherwise, with the shafts in motion, were 
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attractive things as the jury found; and it was négligence to leave 
them and this boy in the same room alone, the boy, uninstructed and 
uninformed, if the dangers yf^rt not obvions or known to him, and de- 
fendant knew, or in thé exercise of due care towards him ought to 
hâve known, such facts. 

Again, it was the duty of the défendant to warn and instruct the 
plaintifï as to the dangers, if he needed instructions; and if the de- 
fendant's superintendent in charge did not give the necessary instruc- 
tions and wamings, and he turned plaintifï over to the foreman of the 
room to be taught and instructed, then it was the foreman's duty to 
give such instructions, and, if he did not, the défendant cannot escape 
liability because of the négligence of the superintendent or foreman in 
failing to give necessary instructions or wamings. 

In 4 Thompson's Commentaries on the Law of Négligence, § 4102, 

it is said: 

"A foreman who knows an employé Is unskllled In the work whlch he Is dl- 
rected to perform Is bound to instruct him with référence to the danger In- 
cident thereto, unless the same Is obvious to an unskilled person ; and, If the 
servant is Injured In conséquence of a failure to give such instructions, the 
master must indemnlfy him." 

In Wood on Master and Servant (2d Ed.) §§ 349-350, pp. 717-719, 
it is said among other things: 

"Where there are latent defects or hazards Incident to an occupation of 
whlch the master knows, or ought to know, it is hls duty to warn the serv- 
ant of them fully, and, failing to do so, he is liable to him for any Injury that 
he may sustaiu in conséquence of such neglect. * • » And this rule ap- 
plies even when the danger or hazard Is patent, if through youth, inexpérience, 
or other cause the servant Is incompétent to fully understand and appreelate 
the nature and extent of the hazard." 

Where a duty to the servant rests upon the master, and he emplojrs 
a superintendent or foreman to run and manage the business and hire 
the servants, and they do so, and put them to work without instruc- 
tions or wamings when instructions or wamings are necessary, the 
master cannot escape liability even if that foreman and the servant 
were coemployés. "The mère fact of minority does not operate to 
abrogate the rule which puts upon the servant the assumption of the 
ordinary risks of the employment, unless the minor be of tender years 
and unable to judge intelligently for himself concerning the nature and 
extent of the risks." Fisk v. Central, etc., R. Co., 72 Cal. 38, 13 Pac. 
144, 1 Am. St. Rep. 22; Curran v. Merchants' Mfg. Co., 130 Mass. 
374, 39 Am. Rep. 457; 4 Thompson, Corn, on L. of Neg., §§ 4866, 
4867 ; Hinckley v. Horazdowsky, 133 111. 359, 24 N. E. 421, 8 L. R. A. 
492, 23 Am. St. Rep. 618. 

The principle is well illustrated in Mather v. Rillston, 156 U. S. 391, 
15 Sup. Ct. 464, 39 L. Ed. 464, where plaintifï, a young man 24 years 
of âge, was employed in and about defendant's mines chiefly in loading 
tram cars. He knew little about mining or the explosives used in the 
mine. Page 392 of 156 U. S., page 467 of 15 Sup. Ct. (39 L. Ed. 464). 
Powder and caps were stored in a house into which the plaintiff's 
duties occasionally called him, and he was not informed or instructed 
a^to the périls and dangers of the place. Plaintifï had nothing what- 
160 F.— 64 
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ever to do with using and handling the powder and caps. By the nég- 
ligence of defendant's employés this powder was se heated and jarred 
that it exploded and the plaintiff was injured. Said Mr. Justice Field, 
in giving the opinion of the court : 

"So, too, 1( persons engagea In dangerous occupations are not Informed of 
the aecompanying dangers by the proinoters thereof, or by the employers of 
laborers thereon, and such laborers remain in ignorance of the dangers and. 
sufifer in conséquence, the employers will also be chargeable for the Injuries 
sustalned. Both of thèse positions should be borne constantly in mind by 
those who engage laborers, or agents in dangerous occupations, and by the 
laborers themselves, as remlnders of the duty owing to them. Thèse two con- 
ditions of liability of parties employlng laborers In hazardous occupations 
are of the hlghest Importance, and should be in ail cases strletly enforced." 

The duties of the master to children and minors in his employ as 
to instructions, etc., are well stated in 4 Thompson's Commentaries on 
the Law of Négligence, §§ 4091 to 4108, inclusive. But in this case 
the duty to give information or instructions or warnings rested on the 
défendant, and the négligence of the superintendent and foreman in- 
trusted with the hiring and direction of the plaintiff in and about his 
work to give such warnings, etc., was its négligence. They were vice 
principals. 4 Thompson's Com. on Law of Négligence, §§ 4861, 4862, 
4878. 

The jury was plainly told they must find that the défendant was nég- 
ligent, that this négligence was the proximate cause of plaintiff's injury, 
and that the plaintiff must hâve been free from contributory négligence. 
The charge is to be taken as a whole, and altogether I find no error. 

It is, of course, true that under the décisions of the Court of Appeals 
of the State of New York this plaintiff could not recover, as he was 
not put to work on or about the belts or machinery. McAlpin v. 
Powell, 70 N. Y. ne, 26 Am. Rep. 555; Walsh v. Fitchburg R. Co., 
145 N. Y. 301, 307, 39 N. E. 1068, 37 L. R. A. 724, 45 Am. St. Rep. 
615. However, those cases hâve no weight in this court where Rail- 
road Co. v. Stout, supra, and the other cases cited, control. When a 
case involving négligence, or what constitutes a contract of carriage, 
etc., is removed from the state court to the Circuit Court of the United 
States, unless the action is founded on a statute of the state, it involves 
amatter of gênerai law upon which the courts of the United States 
exercise their own judgment. Railroad Co. v. Gladmon, 15 Wall. (U. 
S.) 401, 21 L. Ed. 114; I. & St. L. R. Co. v. Horst, 93 U. S. 391, 23 
L. Ed. 898; N, Pac. R. Co. v. Mares, 123 U. S- 710, 8 Sup. Ct. 331, 
31 L. Ed. 296; Myrick v. Michigan Central R. R. Co., 107 U. S. 109, 
1 Sup. Ct. 435, 37 E. Ed. 325 ; Railroad Co. v. National Bank, 103 U. 
S. 14, 26 L. Ed. 61 ; Hough v. Railroad Co., 100 U. S. 313, 35 L. Ed. 
613. 

In Myrick v. Central R. Co., 107 U. S., at page 109, 1 Sup. Ct., 
at page 431 (37 L. Ed. 335), the court said, referring to the décisions of 
the Suprême Court of the state of Illinois : 

"Assumlng that such is the purport of the décisions, they are not blnding 
upon us. What constitutes a contract of carriage Is not a question of local 
law upon which the décision of the state court must control. It Is a matter 
of gênerai law, upon whleh this court will exercise Its own judgmentr" 
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See, also, Burgess v. Seligman, 107 U. S. 20, 33, 3 Sup. Ct. 10, 37 
L. Ed. 359 ; 2 Foster's Fed. Practice (3d Ed.) pp. 876, 877. See, also, 
Venner v. Great Northern R. R. Co. (C, C.) 153 Fed. 416, 417, 418, 
where cases are collected and commented on. This case was dismissed 
by the Circuit Court, and the dismissal was recently affirmed by the 
Suprême Court of the United States. 

The défendant says : 

"The plaintlff in thls action was 14 years of âge, and the question as to 
whether or not he was sui juris was one of law, to be passed upon by the court, 
and It was error to submit the same to the jury." 

The jury was expressly told that as this boy was over 12 years of 
âge he was "assumed to be sui juris in the first instance, so there must 
be évidence tending to show that he was not qualified to understand 
the danger and appreciate the necessity of observing the same caution 
required of an adult." The court then stated that some évidence on 
that subject had been given, and called attention to it in a gênerai way, 
and said : 

"But when such évidence Is given, then, in gettlng at the responslWlity of 
an infant, of a boy of thls âge, or of any âge, and determlnlng whether or not 
he was guilty of contributory négligence, his âge, bis capacity, his intelli- 
gence, his expérience, and the Information he had, gênerai information, on 
the subject, are ail to be consldered by the jury." 

When there is évidence tending to show that a boy of 14 years did 
not know or understand the latent or patent (patent to ail of mature 
years) dangers incident to an employment in which he was engaged, it 
becomes a question of fact for the jury, and is not a question of law 
for the court, how far he understood and appreciated such dangers, 
whether or not his employer knew his youth and incapacity, etc., and 
whether or not instructions were necessary. 

In McGovern v. N. Y. C. & H. R. R. Co., 67 N. Y. 421, Andrews, C. 

J., said: 

"The law is not so unreasonable as to expect or requlre the same degree of 
care or circumspectlon In a child of tender years as in an adult." 

In Costello v. Third Ave. R. Co., 161 N. Y. 317, at page 333, 55 N. 
E. 897, at page 899, the court, after quoting the above, said : 

"The child in the case cited was a lad 8 years old. The rule as above stated 
has been repeatedly applled by this court to infants varying In âge from 6 to 
15 years" — citing many cases. 

In Tucker v. N. Y. C. & H. R. R. R. Co., 124 N. Y. 308, 318, 26 
N. E. 916, 31 Am. St. Rep. 670, the Court of Appeals held that at 14 
years of âge an infant should be presumed in the first instance to be 
sui juris, and that: 

"This presumption ought to stand untll it is overthrown by clear proof of 
the absence of such discrétion and Intelligence as is usual with Infants of 14 
years of âge. * * * This presumption may, in a proper case, be so far 
overborne by évidence as to présent a question for the jury, and then the âge 
of the injured party may doubtless be consldered by the jury in connection 
with the faets indicating a lacis of compréhension of a dangerous situation." 

In a later case, Simkofï v. Lehigh Valley R. Co., 190 N. Y. 256, 83 
N. E. 15, the same court held that after a child reaches the âge of 7 
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years the burden of proof rests upon him to establish that he was non 
sui juris ; but it was aiso held that a refusai so to charge was harm- 
less, as the court did charge that whether sui juris or not he could not 
recover if he failed to exercise the care commensurate with his years 
and intelligence. 

In the case now under considération the court told the jury that 
the plaintiff was presumed to be sui juris; that there must be évidence 
to satisfy them that he did not know or appreciate the dangers of in- 
termeddling with the machinery ; that this fact must hâve been known 
to the défendant; that it, with such knowledge, must hâve failed to 
give proper warnings and instructions; that the belts and machinery 
rnust hâve been of a nature and character to attract boys of his âge 
to intermeddle therewith, and de'fendant must hâve known this, or 
must hâve had reasonable cause to know it, and that such belts and 
machinery must hâve attracted the plaintiff to intermeddle, and that 
he must hâve been injured in so doing, and must hâve been free from 
contributory négligence; and also that defendant's négligence must 
hâve been the proximate cause of the injury. The court charged the 
jury: 

"Now, also, it la the duty of the master employlng such a boy as this not 
only to inform hlm that the service, that Is, the work and Immédiate surround- 
ings, Is dangerous, that Is, of the dangers surroundlng hlm and pf the périls 
of the partlcular place, but the périls of ail the places where extraordlnary 
risks are to be, or mày be encountered in such service. That means, of course, 
encountered by hlm In connection v?ltb the ordinary discharge of his duty. If 
known to the master, or If he ought to hâve known them. In such case the 
servant, In this case the boy, should be warned of thelr character and extent 
so far as possible." 

The défendant excepted to the first part of this part of this charg'e, 
but took no exception to it as qualified by the words : 

"That means, of course, encountered by him In connection with the ordinary 
discharge of his duty, if known to the master, or if he ought to bave known 
them. In such case the servant. In this case the boy, should be warned of thelr 
character and extent." 

The court was referring to hidden latent dangers, extraordinary pér- 
ils. And the court subsequently charged when attention was called 
to the subject: 

"I hâve charged, and X charge agaln: That the jury must find thèse other 
facts which I hâve reelted. That It was a dangerous placé. That hère were 
hidden dangers that he didn't understand. It was somethlng calculated to 
attract the boy, or boys of his âge. That It did attract him. That the de- 
fendant elther knew or In the exercise of reasonable care ought to havé known 
It, and plaintiff was not properly Instructed, and that therefore It was négli- 
gence to leave him there In that way, and If they so flnd ail thèse things that 
I havfi reelted and whIch I bave not now undertaken to go over agaln. If 
they firid the facts which I hâve stated, why, then, they can flnd négligence." 

The jury had been told that in speaking of "place" the court was 
referring to the surroundings in the room, thèse belts, etc., not to 
that space in the room in which the plaintiff was to clean the bobbins. 

I think that the case was, under the amended complaint, one for the 
jury, and that it was properly submitted. The évidence was ample 
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to sustain the finding of négligence and absence of contributory négli- 
gence, and the damages were moderate. I find no material or harmful 
errer. 

The motion to set aside the verdict and for a new trial is denied. 



CHALMERS KNITTING CO. v. COLUMBIA MESH KNITTING <X>. 

(Circuit Court, S. D. New York. May 11, 1908.) 

Teade-Mabks and Trade-Names— Infbingement— "PoEOSKNrr" as rsADE- 
Mabk for Undebweab. 

Tlie Word "Porosknlt," as a trade-mark for underwear, if valid, must 
be regarded as not descriptive, but as an arbitrary word, having no mean- 
ing as applied to sucli goods, and as such is not infringed by the words 
"Porous Underwear," stamped on underwear in letters of différent style 
and color. 

[Ed. Note.— For cases in point, see Cent. Dig. roi. 46, Trade-Marks and 
Trade-Names, §§ 71, 72.] 

In Equity. On motion for preliminary inj'unction. Suit to re- 
strain infringement of complainant's trade-mark, "Porosknit," for 
underwear, registered in the United States Patent Office January 3, 
1906, numbered 48,473. Both complainant and défendant are corpora- 
tions organized under the laws of the state of New York, and are 
citizens of said state. 

Frank C. Curtis, for complainant. 

Edmonds & Peck (Philip C Peck, of counsel), for défendant. 

HOUGH, District Judge. There is obviously no jurisdiction in 
this case (even upon complainant's contention), unless it be held that 
the trade-mark in question is valid and has been infringed. I do not 
mean to assent to the proposition that to a trade-mark case between 
citizens and résidents of the same state a case of unfair compétition 
can be annexed, but it is not necessary to décide that matter hère. 

Let it be assumed that the word "Porosknit," written in script and 
printed in black, is a: valid trade-mark as applied to underwear of 
cotton, wool, silk, or Hnen. Having made this assumption, I do not 
think that the words "Porous Underwear," printed in red Roman 
letters upon undergarments, are a violation of that technical trade- 
mark. It is true that the words "Porosknit" and "Porous Under- 
wear" are both applied to undergarments; but such garments are 
staple articles and may be manufactured by any one. It is also true 
that they are applied to undergarments composed of material woven 
or knit in a peculiar way. So far as the évidence in this case is con- 
cerned, any one is at liberty to manufacture such garments in this 
manner; and, indeed, it is matter of common knowledge that under- 
wear containing very numerous regularly arranged holes for ventilat- 
ing purposes has been ofïered for sale for many years past. It may 
be true that the particular method of producing interstices practiced 
by complainant is covered by a patent, but that fact is not pertinent 
to this litigation. 
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If the basis of complainant's contention (apart from unfair com- 
pétition) be examined, it is plain that he conceives any use of the 
word "Porous" (whether correctly or incorrectly spelled), in con- 
nection with underwear, to be an infringement of his trade-mark. It 
may be true that he has so appropriated this word to his own use, 
so identified it with his own goods and given it by advertising such 
value, as to hâve acquired therein a property right that could be pro- 
tected by law ; but this is not the court which can grant him protection 
against a fellow citizen of New York. But as soon as complainant 
stands on the proposition that "Porous," as descriptive of underwear, 
is an infringement of "Porosknit" as a trade-mark for underwear, he 
has in my opinion corne very near invalidating his own trade-mark; 
for "porous" is to be regarded either as a descriptive word (on which 
ground registration was refused to porous plasters — Re Brandreth, 
Seb. Dig. 626; cf. Cellular Clothing Co. v. Maxton, L- R. [1899] 
Appeal Cases, 336), or it is, as applied to the underwear of either com- 
plainant's or defendant's make, a false and untruthful word, for none 
of thèse undershirts produced contain pores — i. e., minute perfora- 
tions, invisible to the naked eye, such as the pores of the skin. 

It follows, therefore, that if the trade-mark "Porosknit" be re- 
garded as a merely arbitrary or invented word, which has "either no 
meaning at ail or no meaning in relation to the goods which it de- 
notes" (Cellular Clothing Co. v. Maxton, L. R. [1899] Appeal Cases, 
333), there is no infringement; while, if it be considered as denoting 
the style, kind, or quality of article manufactured, the registered trade- 
mark is invalid. 

The motion for preliminary injunction is denied; but, unless com- 
plainant feels that ail three questions argued at bar, viz., jurisdiction, 
validity, and infringement, are shown in this record as fully as he 
will be able to show them, I shall not dismiss the bill. In other words, 
if the complainant elects to take a speedy review of this décision on 
the record as it stands, he may do so ; but defendant's motion to dis- 
miss the bill is denied. 



Ex parte WATOHORN, U. S. C5oiii'r of Immlgratloa 
(Circuit Court, S. D. New York. Aprll 24, 1908.) 

1. Aliens— Depobtation or Immigrants— Conolusiveness of Décision or 

IMMIGBATION OfEICEES. 

The détermination of the Immigration authorltles on ail questions of 
fact affectlng the right of an allen to enter or remain In the United States 
Is final, even If made on Incompétent or Inconcluslve évidence, but, when 
the proceedlngs before them show Indisputably that they are acting wlth- 
out jurisdiction, relief may be had by writ of habèas corpus. 

2. Same— Right or Depobtation— Conviction of Ckime afteb Admission. 

While the Immigration aets of March 3, 1891, c. 551, 26 Stat. 1084 (U. 
S. Comp. St. 1901, p. 1294), and of March 3, 1903, c. 1012, 32 Stat. 1213, 
both excluded aliens who had been convicted of a felony or other crime or 
misdemeanor Involvlng moral turpitude, and authorized the déportation 
of aliens who had obtalned entry in violation of thelr provisions, within 
one year under the former and three years under the later act, there Is 
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no jurlsdiction In the Immigration offlcers under elttier t» déport an alien 
on account of his conviction of a crime in tlie country from which he 
came after his admission Into the United States. 

Pétition for Writ of Habeas Corpus. 

Giuseppe L. Maggio, for petitioner. 
Henry L. Stimson, U. S. Dist. Atty. 

WARD, Circuit Judge. This is an application under a writ of 
habeas corpus to discharge an alien now detained at EHis Island and 
recommended for déportation by a board of spécial inquiry. No 
appeal bas been taken to the Secretary of Commerce and L,abor. 
The alien first came to the United States in 1902, returned temporarily 
to Italy in February, 1905, came back to this country October 13, 

1905, was inspected and admitted by the immigration authorities, and 
in November, 1907, was married in this country. He was arrested 
at Rochester in this state, where he résides, under a warrant issued 
by Charles Earle, Acting Secretary of Commerce and Labor, dated 
March 17, 1908, charging him with entering the United States with- 
out inspection, and directing him to be brought before a board of 
spécial inquiry at Ellis Island to show cause why he should not be 
deported for that reason. Several hearings were had before the board, 
in the course of which it was proved without contradiction that he 
had been regularly inspected and admitted by the immigration au- 
thorities in October, 1905, and that he had then stated that he had 
originally come to this country in 1901 and had remained until 1904. 
April 17, 1908, the Acting Secretary amended his original warrant 
by a telegram to the Commissioner of Immigration at Ellis Island so 
as to charge the alien with having been convicted of a felony or other 
crime or misdemeanor involving moral turpitude. A certificate was 
produced under the seal of the Tribunal of Caltanicetta, Italy, signed 
by the clerk but not otherwise authenticated, dated January 16, 1908, 
professing to be a copy of a conviction in that tribunal March 16, 

1906, in his absence» of one Tabone Calogero of the crime of râpe 
committed in the month of July, 1905. There was évidence, tKough 
he stoutly denied it, that the alien had admitted to the ofScers who 
arrested him both his guilt and conviction of the crime charged, and 
in the présence of the board he was confronted with and identified by 
the person on whom it was alleged the crime was committed. When 
the alien came to this country in 1901 the act of March 3, 1891, c. 551, 
36 Stat. 1084 (U S. Comp. St. 1901,_ p. 1394), was in force which 
excluded aliens "who hâve been convicted of a felony or other in- 
famous crime or misdemeanor involving moral turpitude." The act of 
March 3, 1903, c. 1013, 33 Stat. 1313, which was in force when he 
returned to this country in 1905, provided for the exclusion of aliens 
"who hâve been convicted of a felony or other crime or misdemeanor 
involving moral turpitude." The alien in this case was not con- 
victed of the crime charged, even if full force and crédit be given to 
the Italian certificate, either when he originally came to this country 
or when he returned in 1905, because the trial took place March 14, 
1906, in his absence and after his return. 
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Passing over various objections I come to the one on which the case 
turns, namely, that the alien could not be found to be in this country 
in violation of the law within three years of bis entry in 1901, and 
was not convicted of a crime either before bis original entry in 1901 
or before his return after a temporary sojourn in Italy in 1905. Doubt- 
less the détermination of the immigration authorities upon ail ques- 
tions of fact, even if made upon legally incompétent or inconclusive 
évidence, is final, but when the proceedings before them show in- 
disputably that they are acting without jurisdiction, relief may be had 
by writ of habeas corpus. Gonzales v. Williams, 193 U. S. 1, 24 
Sup. Ct. 177', 48 L. Ed. 317, was such a case and in it, as in the case 
now under considération, only a question of law was involved. 

Under the act of 1891 aliens who had come to this country in vio- 
lation of law could only be deported within one year after their ar- 
rivai, and section 21 of the Act of 1903, only gave the Secretary of 
Commerce arid Labor the right to déport an alien within three years 
after his entry in case he should be satisfied that the alien was "found 
in the United States in violation of this act." The violation of the 
act relied upon is a conviction, but it took place after the alien had 
come to this country whether it was in 1901 or in 1905. The alien is 
discharged, but in accordance with Suprême Court Rule 34 (6 Sup. 
Ct. iii), if the respondents wish to appeal, upon giving recognizance 
with surety in the sum of $500, conditioned to appear and answer the 
judgment of the appellate court. 



THE TREMONT. 



(District Court, W. D. Washington, N. D. August 15, 1906. On Rehearlng, 

January 8, 1907.) 

No. 2,784. 

OoiiisiON— Steam Vessels Ceossing— Fog. 

A collision at nlght In a dense fog near Marrowstone Point between the 
large steel steamshlp Tremont startlng on a voyage from Seattle to the 
Orient, and the steamshlp Ramona, on a crosslng course, which struck 
the Tremont on the starboard slde, held due to the fault of both vessels, 
the Tremont In golng at a rate of speed which under the exlstlng condi- 
tions, her size, the dense fog, and the number of other vessels In the 
Tlcinlty was excessive, and In not stopplng and waitlng for the Ramona, 
whose fog signais were heard, to pass before changing her course to en- 
ter Pt Townsend Harbor; the Ramona for not stopping and navlgating 
carefully as requlred by article 16 of the Inland Rules (U. S. Comp. St. 
1901, p. 2880) on hearing the fog signais of the Tremont forward of her 
beam Instead of assumlng, as her master dld, that the Tremont was a 
meeting vessel on her port slde, and keeping on at a speed of five or six 
knots per hour. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Collision, §§ 170- 
175. 

Collision rules. Speed of steamers in fog, see notes to Tbe Mlasara,. 
28 C. C. A. 532.] 

In Admiralty. Suit for collision. 

The following is a map of the locality of the collision: 
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J. B. Howe, for libelant. 

W. H. Bogie, for The Tremont. 

HANFORD, District Judge. A collision occurred between the 
steamships Tremont and Ramona on a foggy night in the month of 
August, 1904, and the questions to be adjudicated in this lawsuit re- 
late to the responsibility for said collision. The Ramona is presump- 
tively the vessel in fault because she rammed the Tremont on her star- 
board side 62 feet abaft her stem, but there are other circumstances 
to be considered. The Tremont is a large iron or steel vessel more 
than 500 feet in length, having twin propellers, and at the time of the 
collision she was outward bound, carrying a cargo of 10,000 tons of 
freight from Seattle to Oriental ports. According to the testimony 
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of her pilot, corroborated by her captain and other officers, she left 
her berth in Seattle harbor some time after 9 p. m., and was headed 
on her course out of the bay at 10:17 p. m. Running at her ordinary 
full speed she made Point^No-Point at 13 :10, and at 13 :15, on account 
of fog gathering and settling around her, her speed was reduced to half 
speed, and at 12 :30 on account of density of the fog then prevailing, 
her speed was again reduced and she continued running slow. Her 
whistle was used, giving fog signais, regularly and continuously, from 
the time of getting into the fog near Point-No-Point, and when she 
rounded Marrowstone Point fog signais of other steamers were heard 
in Pt. Townsend bay, and in the direction of Pt. Wilson, and in the 
direction of Whidby Island. The fog signais of a steamer which the 
event proved to be the Ramona were heard from 5 to 10 minutes be- 
fore the collision, and the Ramona's signal was repeated at short in- 
tervais alternating with the Tremont's signais continuously until the 
time of the collision. Ail of the Ramona's signais appeared to be about 
six points off the Tremont's starboard bow, indicating that she was 
cùming toward the Tremont from the direction of Pt. Wilson. The 
Tremont passed Bush Point at 13 :45, and made Marrowstone Point 
at 1 :40, and the collision occurred at 2 :05. At that time the Tremont 
was making no headway, and not under control of her helm, being 
held on her course by alternating movements of her starboard and port 
propellers. The fog was so dense that an approaching vessel could 
not be seen at a greater distance than 100 to 150 feet, and as soon as 
the Ramona came in view, the Tremont's engines were reversed and 
started working full speed astern. The Ramona came at right angles 
to the Tremont's keel, striking her starboard side about 60 feet abaft 
her stem. The estimated speed of the Tremont, with her engines work- 
ing slow, is two or three knots per hour. 

By référence to the map, it appears that the distance from Seattle 
to Point-No-Point is about 33 miles, and it is about 9 miles from 
Point-No-Point to Bush Point, and about 6 miles from Bush Point 
to Marrowstone Point. Therefore, the foregoing statement of the Tre- 
mont's pilot with référence to the speed and movements of the Tre- 
mont cannot be correct, for, by his statement going at full speed she 
was 1 hour and 53 minutes making the run of 23 miles from Seattle 
to Point-No-Point, then going five minutes at full speed, 15 minutes 
at half speed and 15 minutes slow, with speed estimated at from 2 to 
3 knots per hour she made the run of 9 miles to Bush Point, and con- 
tinuing slow she made the next run of 6 miles to Marrowstone Point 
in 55 minutes, arriving there as the pilot states at 1 :40 a. m., and the 
ship thereafter made very little progress ahead until after the collisjon. 
It is to be noted that if the captain of the Tremont made any marine 
protest, that document was not ofïered in évidence, and the private 
mémorandum of the pilot does not show that any order was given to 
stop, nor to reverse at any time before the collision happened, the last 
order noted being to "slow" given at 12:30. On the other hand, there 
is positive testimony of witnesses who were on board the "Ramona" 
that they could see by the wash of the water along her side that the 
Tremont was making way through the water when she was first seen, 
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and continuée! until she disappeared in the fog very quickly after the 
collision. For thèse reasons, I find that the Tremont did not stop at 
Marrowstone Point. To make the run from Point-No-Point to the 
place where the collision occurred, as she did, in 1 hour and 55 minutes, 
her average speed must hâve exceeded 6 miles per hour, and I find 
that she was going at approximately that rate of speed until her en- 
gines were reversed 1 minute before the collision. In Computing time 
I am guided by the testimony which refers to the pilot house clock, 
which appears to hâve been faster than the clock in the engine room, 
and I assume that the Tremont did reach Point-No-Point at 13 :10 and 
that the collision occurred at 2 :05 a. m. 

The engineer's log makes the case no better for the Tremont than 
the testimony of the pilot, for by that record the ship started af full 
speed, in Seattle harbor at 11 minutes after 10 p. m., by the engine 
room clock, and ran without reducing speed until 12 :21, when the bell 
was rung for slow speed, and the subséquent notations in the log are 
as follows : At 12 :22 port engine half speed, starboard engine two 
bells — 12:29, port engine one bell, starboard engine one bell ahead — ■ 
1 :37 a. m., both engines stopped — 1 :42 starboard engine one bell ahead 
— -1 :43 starboard engine stopped — 1 :45 both engines one bell ahead — 
1 :46 port engine stopped — 1 :47 port engine two bells ahead — 1 :49 port 
engine one bell— 1:55 both engines stopped — 1:58 both engines full 
speed astern — 1 :59 both engines stopped, that being the time of the 
collision by the engine room clock and by the Ramona's time. This 
record, like the pilot's testimony, is impeached by the physical condi- 
tions of time and distance, and the ship's capacity to make speed, Giv- 
ing some considération to the pilot's testimony, 30 geographical miles 
is a libéral allowance for the 2 hours and 10 minutes during which the 
Tremont was going full speed ahead from Seattle. That leaves her 
1 hour and 38 minutes for running the remaining eight miles to the 
place of collision, and, if the engineer's log is true, during 10 minutes 
of that time both engines were stopped, 1 minute both engines were 
reversed, 2 minutes the port engine was working ahead full speed with 
the starboard engine working ahead under one bell, and 9 minutes the 
engines were alternately working ahead under a slow bell; leaving 1 
hour and 16 minutes for the ship to hâve made the 8 miles under a slow 
bell. But the experiment made by Mr. Walker, the expert witness, 
proves that the ship's speed under a slow bell for 9 minutes, start- 
ing from standstill, was only 4.69 knots or within a fraction of 
4% miles per hour, allowing for momenturn at the start, her slow 
speed on this run would hâve been proximately 5 miles per hour, so 
that she could not possibly hâve reached the place of the collision at 
the time when it undoubtedly occurred if she had dallied for 22 min- 
utes, as indicated by the engineer's log, for it would require 1 hour 
and 36 minutes continuons running at slow speed to get over the dis- 
tance of 8 miles. 

The Tremont did change her course by swinging around Mar- 
rowstone Point to enter Pt. Townsend Bay. Whether that change of 
course was made before the Ramona's signais were heard on board 
the Tremont is a matter of uncertainty in the light of the testimony, but 
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as the Tremont's signais were heard by those on board the Ramona, 
off the Ramona's port bow, it is reasonably certain that the Tremont 
did make her swing to the westward after her signais had been heard 
on board the Ramona, and after the Ramona's signais should hâve been 
heard, and noted, on board the Tremont, if her officers and watchmen 
were vigilant as they should hâve been, and the swinging did occur 
within a period of from 5 to 10 minutes previous to the collision. 

I find from the évidence in the case that the Tremont was guilty of 
fault No. 1, in going at a rate of speed which under the existing con- 
ditions, considering the dense fog and the number of other vessels in 
the vicinity and her own immense size, was excessive; and, fault No. 
2, in not stopping and waiting for the Ramona to pass before changing 
her course to enter Pt. Townsend Harbor; and that both of thèse 
faults were contributing causes of the collision. 

I must also find that the évidence does not exculpate the Ramona. 
When her captain heard the Tremont's fog signais off the port bow 
of his vessel, he assumed that the signais were from a steamer going 
in the opposite direction, and nearly on the same track as his own 
vessel, and that she would pass, according to the rules of the road, 
on the port side. This was an error. A navigator has no right to as- 
sume anything in regard to the steering course of a steamer under way 
which he is unable to see by reason of the density of fog and whose 
fog signais are heard forward of the beam of his own vessel. Becanse 
of that error of judgment, the Ramona's captain failed to stop her un- 
til he realized that there was imminent danger of a collision, when it 
was too late to avoid it. The Ramona is a wood steamer 195 feet 
long, and going at full speed makes 10 or 11 knots per hour. On the 
night of the accident she was on her regular run from Vancouver to 
Seattle, and reached Pt. Wilson at about 1 ■.32 a. m., by her own time, 
which appears to hâve been the same as the engine room time of the 
Tremont. At Pt. Wilson her speed was checked, and then at 1 ;35 she 
went ahead towards Marrowstone Point, and ran at full speed for 18 
minutes, during which period she was in a dense fog, and sounding 
fog signais continuously. On hearing the Tremont's signais the Ra- 
mona's speed was reduced to about five or six knots per hour, and at 
that rate she continued on her course five minutes. Then realizing 
that there was danger of a collision, her captain ordered the engines 
reversed and to work astern at full speed, which order was promptly 
obeyed by the engineer, but without perceptible efïect before the im- 
pact of the collision. I do not find the Ramona to hâve been in fault 
for going at an excessive rate of speed previous to the time of hearing 
and locating the Tremont's fog signal, but in view of ail the circum- 
stances, to hâve complied with the requirements of article 16 of the 
rules prescribed by Congress to avoid collisions in inland navigation, 
the order to reduce speed given at 1 :53 a. m. should hâve been prompt- 
ly followed by an order to stop, and by giving the inquiry signais pre- 
scribed by that article. U. S. Comp. St. 1901, p. 2880. I therefore find 
that the Ramona was in fault for nonobservance of article 16, and said 
fault was a contributing cause of the collision. 

The resuit of the above conclusions must be a decree for a divi- 
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sion of damages. The évidence proves that the amount of the dam- 
ages recoverable by the libelant for cost of repairs to the Ramona, and 
expenses during the time of her necessary détention amount to $978.41. 
The answer calls for proof of the fifth paragraph of the libel, in which 
it is alleged that the reasonable value per day of the Ramona is 
$400, and I do not find any évidence on this point. Therefore, there 
is no basis for estimating demurrage for her détention, other than the 
actual expenses during the time of the détention, which is included in 
the above sum. The cross-libelant's damages include the following 
items : The actual cost of temporary repairs $830.93, trucking freight, 
$197.34, water $4.50, unloading and reloading $193.36, extra pilotage 
$150, 107 tons of coal, $374.50, cost of permanent repairs, $10,828, 
and demurrage for 18 days at $313 per day, amounting to the total 
sum of $16,403.63. I allow said amounts as the damages proved in the 
case, the aggregate of damages of both parties to be divided equally, 
and no interest to be allowed to either party. 

The Circuit Court of Appeals for the Ninth Circuit in the case of 
The Rickmers, 142 Fed. 305, 73 C. C. A. 415, has established a rule for 
this circuit that the allowance of interest on the amount awarded as 
damages for injury to a vessel in a coUision is within the discrétion of 
the trial court. In the.exercise of discrétion, I do not allow interest in 
this case, for the reason that I consider the Tremont to hâve been most 
in fault, and as the amount of the damages recoverable for her injury 
is largely in excess of the damages recoverable by the libelant, it would 
be unjust to augment the différence by allowing interest. The costs 
will be equally divided. 

On Rehearing. 

To be consistent in adhering to the rules for estimating damages, 
established by précédents, the court will probably hâve to make an ad- 
ditional allowance to the owner of the Tremont to cover expenses of 
the ship during the time of her détention for repairs. Therefore the 
pétition for rehearing must be granted. 

I am disposed to allow the actual expenses of the ship for the 18 
days of détention, not including Insurance or office expenses. If the 
parties can ag^ee on the amount, a decree can be submitted for sig- 
nature, but if they are unable to agrée I will make a comoutation. 
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MEMORANDUM DECISIONS. 



CÎONNOLLT V. BODOK et al. («rcult Court ot Appeals, Elghtà arcult 
May 0, 1908.) No. 2,498. Appeal from the Circuit Court of the United States 
for the District of Colorado. Hugh Butler, for appellant. H. Blddell, for 
appellees. Before SANBOBN and HOOK, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PER CUBIAM. The appeal In this case Is dlsmissed, upon the ground that 
the decree whlch It challenges is an interlocutory and not a final decree, upon 
the authority of Railway Company v. Simmons, 123 U. S. 52, 8 Sup. Ct. 58, 
31 t. Ed. 73, Parsons v. Robluson, 122 U. S. 112, 7 Sup. Ct. 1153, 30 L. Ed. 
1122, Chase v. Driver, 92 Fed. 780, 783, 784, 34 a 0. A. 668, 671, 672, and the 
cases there clted. 



MITCHELL V. MITCHBLL. (Circuit Court of Appeals, Fourth Circuit 
May 28, 1908.) No. 702. Appeal from the District Court of the United States 
for the Bastern District of North Carollna at Raleigh. James H. Pou and 
P. S. Winston (Pou & Fuller and Winston & Mathews, on the briefs), for ap- 
pellant. Murray Allen (Day & Bell and J. B. Martin, on the briefs), for ap- 
l>ellee. Before PRITCHABD, Circuit Judge, and WADDILL and McDOWELL, 
District Judges. 

PER CUBIAM. The learned Judge of the lower court, in determining this 
case, flied a fuU and comprehensive opinion, which wUl be found In 147 Fed. 
280. The conclusions reached in that opinion, after careful examination of 
the record by us, are approved, and the judgment of the court afflrmed. 



NUNGBSSEB ELECTRIC BATTERT 00. T. NATIONAL CARBON CO. 
(Circuit Court of Appeals, Stxtb Circuit May 29, 1908.) No. 1,768. Appeal 
from the Circuit Court of the United States for the Northern District of Ohlo. 
î'or opinion below, see 159 Fed. 157. Charles B. Miller, for appellant. B. L. 
Thurston, for appellee. Before LUBTON, SBVERENS, and RICHARDS, Cir- 
cuit Judges. 

RICHARDS, Circuit Judge. This Is a suit which involves the alleged in- 
frlngement of patent No. 641,546 for a battery Aller. The défendant, who 
held patent No. 809,526, for a machine for fllUng dry batteries attaeked the 
valldity of the patent and denled any Infringement. The court below reach- 
ed the conclusion that the complainant's patent was not antlclpated and was 
valld, and, after a careful opinion. In whiçh the détails of the two patents 
were compared, held there was infringement It is unnecessary to re- 
count the reasons glven by the lower court. We content ourselves wlth af- 
firming its decree on the authority of its opinion, which appears in the 
record. 



SOUTHERN RT. CO. v. KBETER. (Circuit Court of Appeals, Fourth 
Circuit. May 6, 1908.) No. 728. In Error to the Circuit Court of the United 
States for the Western District of North Carollna, at Statesville. L. C. Cald- 
well, for plaintifi! In error. L. H. Clément and B. J. Justice (Hayden Clément, 
on the briefs), for défendant In error. Before GOFF and PBITCHAED, Cir- 
cuit Judges, and WADDILL, District Judge. 

PEB CURIAM. This Is an action, brought by the défendant In error agalnst 
the plaintlfiC In error, in which it Is sought to recover damages for a Personal 
iujury to défendant In error, allégea to hare been caused 1^ the négligence of 
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the plalntlff In error. Matters relatlng to the facts ralsed by the pleadings 
were submltted to the jury, whlch found for the défendant In error. On the 
verdict of the jury a judgment In favor of the défendant In error was enter- 
ed by the court below, and the writ of error we are now considering was sued 
ont. The assignments of error relate to the charge of the triai judge to the jury 
and to hls refusai to glve certain Instructions asked for by the plairitlff In 
error. The court's charge, taken In connection with the évidence before the 
jury, vras entirely proper, and In our opinion free from error. The law ap- 
plicable to the case, as the same was disclosed by the évidence, was fully, 
impartlally, and carefully given and explalned, and we thlnk that the spécial 
instructions requested by the plalntlff in error were properly refused. We 
flnd no error. Afiirmed. 



TACOMA RT. & POWEE CO. v. PAOIFIC TRAOTION CX). et al. (Circuit 
Court of Appeals, Ninth Circuit. Aprll 6, 1908.) No. 1,547. Appeal from the 
Circuit Court of the United States for the Western District of Washington. 
B. S. Grosscup, A. G. Avery, and Charles 0. Bâtes, for appellant. 

FER CURIAM. Appeal dismissed, pursuant to ternis of stipulation flied 
March 9, 1908. See 155 Fed. 259. 
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